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PARKER J: For the reasons published by E M Heenan J, I agree that this appeal should succeed and that the orders
proposed by his Honour should be made.
HASLUCK J: The appellant, Gary Edward Garbett, applied to the Industrial Relations Commission for relief on the
grounds that he was harshly, oppressively or unfairly dismissed by the respondent, Midland Brick Company Pty Ltd. He
claimed that he was made redundant without any prior consultation contrary to certain provisions of the Minimum
Conditions of Employment Act 1993.
The appellant was unable to obtain relief from the Industrial Relations Commission. The notice of appeal to the Industrial
Appeal Court raises various issues for consideration. The principal issue is whether the requirements of the Minimum
Conditions of Employment Act concerning redundancy were complied with.
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Background
4
In April 1994 the appellant applied for and obtained the position of Senior Purchasing Officer and Store Manager for the
respondent company. He was responsible for the supervision of a number of employees including purchasing officers,
store warehouse personnel and two crane drivers. In March 1998 his contract of service was revised. The appellant
became the Purchasing Manager but with diminished authority.
5
In August 1998, following the appointment of a new General Manager, Mr Arndt, all areas of the business were put under
pressure to perform and it was made known to the workforce by management that the structure of the business was under
review. In November 1998, on the appellant’s evidence, he commenced reporting to the Commercial Manager,
Mr Richard Hyland.
6
By letter dated 18 November 1998 the appellant was informed by Mr Hyland that, as a consequence of a restructuring, the
appellant’s title and role would be “Senior Purchasing Officer”. His remuneration remained unchanged but he was told
that his role and “that of the other purchasing officers” would be to report directly to the Procurement Manager,
Mr Wheatley. Evidence given at the hearing suggested that this was a demotion.
7
In 1999 all purchasing officers underwent a performance appraisal. It seems that they were all rated fully satisfactory
except for the appellant who was rated “improvement required”. The appellant acknowledged in writing on the relevant
document that he agreed with the result.
8
In April 2000, the appellant returned from leave to find that the office which he occupied with another purchasing officer,
Ms Caroline Jamieson, was partitioned so that he and she then had each a small office instead of both occupying one
office. He was not consulted about this change.
9
On 18 May 2000, in the course of a short interview in Mr Wheatley’s office, the appellant was told that a review had
occurred of the Stores and Purchasing Department as a result of which, his position as Senior Purchasing Officer had been
made redundant. This was to take effect immediately and, as a result, his employment would terminate that day.
10
The appellant’s evidence in the subsequent proceedings was to the effect that he was not forewarned of any proposed
retrenchment. He was not given the option of working out his notice. He was simply handed a letter dated 18 May
2000 from the Commercial Manager, Mr Hyland, to himself which made it clear that there was no suitable alternative
employment for him.
11
The letter dated 18 May 2000 reads as follows (omitting the inessential parts)
“As a result of a recent review of the Stores and Purchasing department, the position of Senior Purchasing Officer
has been made redundant effective immediately. This means that your employment with the company ceases
effective today. The company has considered alternative positions but unfortunately we have not been able to find
any suitable alternative employment for you.
You will be paid a redundancy payment in accordance with the Boral Redundancy Policy. Payment details,
including accrued benefits such as Annual Leave and Long Service Leave are outlined in the attached
Redundancy Payment Advice.
In addition to the redundancy payment, the company will provide outplacement support to you to an agreed limit
through Chandler and MacLeod. This service will include job search services and planning for your future. Please
contact Catherine Hawkins or Andy Hughes on 9381 9133 to facilitate this service being provided.
If you have any questions relating to your redundancy entitlement and its processing, please contact Mark
Radford at the Pay office on 5518.
The company regrets that there is no suitable alternative employment for you and wishes you well for the future.”
12
The evidence given later established that a redundancy payment of $30,659.01 was credited to the appellant’s account on
17 May 2000, that is to say, on the day prior to the dismissal. Evidence was given on behalf of the respondent company
that this payment was due to a processing error made by officers of the company in Sydney.
Legal Proceedings
13
By notice of application dated 24 May 2000 the appellant lodged a claim for unfair dismissal with the Industrial Relations
Commission. The grounds of the claim were said to be that he was “made redundant without any prior consultation” in
breach of s 40, s 41 and s 42 of the Minimum Conditions of Employment Act. He sought reinstatement as the primary
remedy or alternatively 26 weeks compensation in lieu of reinstatement in the sum of $27,345.
14
Section 41 of the Minimum Conditions of Employment Act lies within Pt 5 of the Act. It reads as follows—
“41(1) Where an employer has decided to —
(a)
take action that is likely to have a significant effect on an employee; or
(b)
make an employee redundant,
the employee is entitled to be informed by the employer, as soon as reasonably practicable after the
decision has been made, of the action or the redundancy, as the case may be, and discuss with the
employer the matters mentioned in subsection (2).
(2)
The matters to be discussed are —
(a)
the likely effects of the action or the redundancy in respect of the employee; and
(b)
measures that may be taken by the employee or the employer to avoid or minimize a
significant effect,
as the case requires.”
15
By s 40(1) the term “redundant” means being no longer required by an employer to continue doing a job because, for a
reason that is not a usual reason for change in the employer’s work-force, the employer has decided that the job will not
be done by any person.
16
I note in passing that, by s 3 of the Act, the term “minimum condition of employment” is defined to include a condition
prescribed by Pt 5. The effect of s 5(1) of the Act is that minimum conditions of employment extend to and bind all
employees and employers and are taken to be implied in any award or a contract of employment. Section 5(2) provides
that a condition of an award or a contract of employment that is less favourable to the employee than a minimum
condition of employment has no effect. By s 5(4) a purported waiver of a right under the Act has no effect.
17
The appellant’s application was brought on for hearing before Commissioner Wood. On 9 May 2001 he ruled that the
appellant was not entitled to relief. He held at par 53 of his judgment that the respondent had discharged its onus of
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proving there was a valid redundancy and noted that the appellant’s duties were picked up by the remainder of the staff in
the purchasing section. He considered that the appellant was offered the opportunity to work out his notice and that there
was no malice or oppression involved in the changes to the office accommodation.
18
Commissioner Wood went on to hold that the respondent did not infringe the requirements of the Minimum Conditions of
Employment Act. He made the following observations at par 60 concerning an argument put to him by Mr Stokes on
behalf of the appellant—
“Mr Stokes says also that the respondent did not comply with s 41(1)(b) in that Mr Garbett was not told as soon as
reasonably practicable after the decision was made. The evidence of Mr Ryan was that Mr Arndt decided who
was to be made redundant based on a recommendation. He says that Mr Arndt agreed to Mr Garbett’s redundancy
late on 17 May 2000. Mr Ryan says that the paperwork to implement the redundancy was prepared in advance and
that Mr Garbett was advised in the meeting on the morning of 18 May 2000. He also says that the payment to
Mr Garbett on 17 May 2000 was an error in communication with the Sydney office. I would say that I have paid
close attention to the giving of this evidence and the extensive cross-examination and I accept the evidence of
Mr Ryan as plausible and correct. In that sense, while the respondent has not been sufficiently careful, I do not
find that they have breached this provision of the Minimum Conditions of Employment Act.”
19
Later, Commissioner Wood found that the appellant had not proved his case that someone else should have been chosen
for redundancy or that he should have been given another position. He concluded as follows—
“Whilst I consider a greater level of discussion with Mr Garbett would have been appropriate, weighing up all the
circumstances in this matter, I do not consider that Mr Garbett’s selection for redundancy was unfair, harsh or
oppressive. Accordingly, I would dismiss the application.”
Appeal to Full Bench
20
The appellant’s agent, Mr Stokes, lodged notice of appeal to the Full Bench against the whole of the decision. The
Commissioner was said to have erred in law and fact in respect of a number of discrete matters. Ground 1 was directed to
a finding that at the time of termination the appellant had equal status with the other three purchasing officers,
ground 2 was directed to credibility issues, ground 3 was directed to a review of the employment situation undertaken in
December 1999, ground 4 concerned the employer’s compliance with s 41 of the MCE Act, ground 5 was directed to the
Commissioner’s finding that the appellant’s position was redundant, ground 6 concerned an alleged failure by the
Commissioner to act with procedural fairness.
21
The Full Bench dismissed the appeal on 6 February 2002. His Honour the President PJ Sharkey handed down lengthy
reasons for decision which were endorsed by Commissioners Coleman and Smith.
22
The President noted at par 38 of his reasons for decision that the Commissioner at first instance had found the
following—
“(a)
That the respondent had discharged the onus in proving that there was a valid redundancy and that the
employer was engaged in an extensive review of its operations.
(b)
That Mr Garbett’s position was not filled by anyone else following his termination, which followed a
series of reviews including an assessment of Mr Garbett’s work area and a decision to reduce costs by
$100,000.00. Mr Garbett’s duties were picked up by the remainder of the staff in purchasing and the
unchallenged evidence was that this change was operating well.
(c)
That the redundancy was effected to save costs and that Mr Garbett was made redundant largely, but not
solely, for costs reasons, the other factor being performance.
(d)
The Commissioner did not accept, the employer having made a choice between Mr Garbett and other
purchasing staff, Mr Garbett’s equivocal and unconvincing evidence that there were other positions for
which he could have been considered.
(e)
That Mr Garbett, on the evidence, was offered the opportunity to work out his notice and he did not
consider that there was any malice or oppression in the changes to the office accommodation on the part
of the respondent.
(f)
That, whether another employee should have been chosen for redundancy instead of Mr Garbett, was
not established by Mr Garbett.
(g)
That the respondent had not offended the requirements of the MCE Act.
(h)
That the evidence was that Mr Garbett was not targeted for cost cutting and that other workers were
made redundant and operation of costs, including the costs of inventory, were reduced and continued to
be reduced.
(i)
That this fitted within the definition in s 40 of the MCE Act.
(j)
That, as to s 41(1)(b) of the MCE Act, the Commissioner accepted Mr Ryan’s evidence and that, whilst
the respondent had not been sufficiently careful, this provision of the MCE Act was not breached.
(k)
That, whilst he considered a greater level of discussion with Mr Garbett would have been appropriate,
weighing up all of the circumstances in the matter, he did not consider that Mr Garbett’s selection for
redundancy was unfair, harsh or oppressive, and accordingly would dismiss the application.”
23
Against the background of these findings, President Sharkey proceeded to address each of the six grounds of appeal. In
the final analysis, he was of the view that the appellant had not established that the exercise of the discretion at first
instance had miscarried. He held that no ground of appeal was made out. Accordingly, the appeal should be dismissed.
Appeal to Industrial Appeal Court
24
The appellant proceeded to lodge a notice of appeal from the decision of the Full Bench to the Industrial Appeal Court.
The grounds of appeal are prolix, and are directed to many issues of fact. It became apparent at the hearing that many of
the issues and sub-issues raised by the grounds of appeal did not have any real prospects of success. At the material time
s 90(1) of the Industrial Relations Act provided that an appeal lies to the Industrial Appeal Court from any decision of the
Full Bench on the ground that the decision is erroneous in law or is in excess of jurisdiction but upon no other ground. I
will therefore give only a broad description of the grounds of appeal. Each of the grounds was prefaced by a reference to
an alleged error in law in failing to give proper consideration to and provide adequate reasons for certain findings.
25
The appellant asserted in ground 1 that the Full Bench erred in law in regard to certain findings concerning the
performance of the appellant. Ground 2 was directed to the respondent’s redundancy policy and related matters.
Ground 3 was directed to certain supposed findings such as the lack of a specific warning that the appellant’s job was in
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jeopardy and the basis for the redundancy. Ground 4 was directed to further evidentiary issues including a supposed
finding that the redundancy payment was paid into the appellant’s account by mistake and a finding that the appellant was
given the option of working out his notice. Ground 5 was directed to an issue concerning discovery and a supposed
finding that there was no prejudice to the appellant in respect of procedural fairness issues.
26
Importantly, for present purposes, ground 4 contained an assertion that the Full Bench erred in law in failing to give
proper consideration to and provide adequate reasons for two findings in particular, namely, that the requirements of the
Minimum Conditions of Employment Act were complied with (par 4(d)); that the appellant waived his right to discuss the
adverse effects of his redundancy at the meeting of the 18 May 2000 (par 4(e)).
Legal Principles
27
In earlier discussion I noted that for present purposes an appeal lies to the Industrial Appeal Court on the ground that the
decision is erroneous in law or is in excess of jurisdiction. It is generally thought that the question of whether a word or
phrase in a statute is to be given its ordinary meaning or some other meaning is a question of law. The meaning of a
technical legal term is a question of law. The effect or construction of a term whose meaning or interpretation is
established is a question of law. Whether facts fully found fall within the provision of a statutory enactment properly
construed is generally characterised as a question of law: Collector of Customs v Pozzolanic Enterprises Pty Ltd (1993)
43 FCR 280; Collector of Customs v Agfa-Gevaert Ltd (1995) 186 CLR 389.
28
The reasoning processes which led to the operative conclusions should be set out in clear and unambiguous language so
that it can be determined whether there is an error of fact or of law: Ruane v Woodside Offshore Petroleum Pty Ltd
(1990) 71 WAIG 913. A substantial failure to state reasons for a decision where reasons should be given can amount to an
error of law: Dornan v Riordan (1990) 24 FCR 564.
29
In Gromark Packaging v Federated Miscellaneous Workers Union of Australia, WA Branch (1992) 46 IR 98
Franklyn J of the Industrial Appeal Court reviewed a number of previously decided cases with a view to defining the
proper approach to be adopted by the Industrial Appeal Court in regard to a claim of unfair dismissal where redundancy
was in issue. I am conscious that that case was decided prior to the enactment of the Minimum Conditions of Employment
Act.
30
Franklyn J was of the view that in the circumstances of that case the finding of fact which gave rise to the dismissal was
not one of misconduct but of redundancy. That was a conclusion of fact arrived at by inference from found facts by the
Commissioner who had the benefit of seeing and hearing witnesses. His Honour affirmed the principle that an appellate
court does not overturn findings of fact unless satisfied that the trial Judge has misdirected himself or that any advantage
enjoyed by the trial Judge by reason of having seen and heard the witnesses could not be sufficient to explain or justify
the trial Judge’s conclusions. His Honour said that, as to inferences, an appellate court may itself decide on the proper
inferences to be drawn from facts which are undisputed or established by the findings of the trial Judge, but it shall give
full weight and respect to the conclusions of the trial Judge. An inference properly open on such facts is only to be
overturned if considered wrong. These principles are to be applied by the Full Bench. The appeal to the Industrial Appeal
Court in the Gromark case succeeded because it was not open to the Full Bench to substitute a finding contrary to the
finding made by the Commissioner at first instance.
31
In the course of his reasons for decision Franklyn J drew upon the reasoning in Robe River Iron Associates v
Australian Workers’ Union, WA Branch (1987) 67 WAIG 320. He held that a decision on the question of whether a
dismissal was unfair is a discretionary decision because a value judgment is required to be made as to whether the
conduct which gave rise to the dismissal, viewed in all of its circumstances, justified the dismissal. However, a finding of
misconduct or of redundancy, which gives rise to a legal right to dismiss an employee, is not the subject of a discretionary
judgment. A finding as to misconduct or redundancy is a conclusion of fact. The exercise of discretion arises only at the
next step, that is to say, in determining whether the consequence of the misconduct or redundancy is fairly that of
dismissal.
32
In the present case, consistently with the reasoning I have just described, I proceed from the premise that findings directed
to the question of whether there was a redundancy gave rise essentially to an issue of fact. As to a factual issue of that
kind, prima facie, it was not open to the Full Bench, and it is not open to the Industrial Appeal Court, to substitute a
contrary finding unless the finding was tainted by an element of misdirection. On the other hand, the Commissioner’s
ruling can properly be characterised as a discretionary judgment.
33
A party appealing from a decision is generally not at liberty to raise a new argument on appeal which it failed to put
(whether deliberately or inadvertently) during the hearing giving rise to the decision appealed from: Metwally v
University of Wollongong (1985) 60 ALR 68. Further, an appellant is generally confined to the issues raised in the notice
of appeal.
34
I pause to say that there was some suggestion in the circumstances of the present case that the appellant was not at liberty
to raise the question of whether the employer had discharged its obligation to inform pursuant to s 41 of the Minimum
Conditions of Employment Act. However, I am of the view that this matter can be raised. It was brought into issue by the
description of the grounds of relief set out in the appellant’s initial application to the Industrial Relations Commission. To
my mind, it is sufficiently reflected in grounds 4(e) and 4(d) of the notice of appeal to the Industrial Appeal Court. It has
been a live issue throughout the dispute.
Some General Observations
35
In view of the conclusion I have come to concerning grounds 4(e) and 4(d) of the notice of appeal I am not inclined to
traverse at length the arguments and submissions bearing upon the other grounds of appeal. The grounds were not
expressed in a succinct manner and the arguments directed to them were mostly concerned with evidentiary issues and
attempts to modify or displace findings of fact. I was not persuaded, having regard to my review of the relevant legal
principles, that the appeal should be allowed on any of these grounds.
36
In my view, the principal issue before the Industrial Appeal Court was the issue reflected in ground 4(e) of the notice of
appeal, namely, whether the respondent company complied with the requirements of the Minimum Conditions of
Employment Act. This ground of appeal is broadly expressed. However, as I have indicated, having regard to the terms of
the initial application for relief, it can be regarded as bringing into issue essentially the question of whether the respondent
employer complied with its obligations under s 41 of the Minimum Conditions of Employment Act. The resolution of this
question will have a bearing upon the further question of whether the termination of the appellant’s employment was
effected unfairly.
37
In earlier discussion I noted that the Industrial Appeal Court is not at liberty to review findings of fact save in certain
limited circumstances. However, the question of whether findings of fact fall within the scope of a statutory enactment
properly construed is generally a question of law. When one examines the reasoning of Commissioner Wood in the
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present case, the interpretation given to s 41 of the Minimum Conditions of Employment Act and the notion that an
employee is entitled to be informed and to discuss certain matters with the employer is not made clear. The findings of
fact bearing upon this issue do not appear to be sufficient to support the ruling in favour of the respondent company.
I digress to say that I find the language used in s 41 of the Act to be somewhat problematic. The draftsman seems to have
made a determined effort to avoid using the normative language usually associated with the creation of rights and duties,
although, as the heading indicates - “Employee to be Informed” - it seems that an entitlement, or something in the nature
of a right, is being conferred upon the employee. This suggests, according to the conventional mode of jurisprudential
reasoning, that the employer is subject to a corresponding duty.
Viewed in that light, the provision says, in effect, that where an employer has decided to make an employee redundant he
shall inform the employee as soon as possible after the decision has been made of the redundancy and shall discuss with
the employee the matters mentioned in s 41(2).
The notion that the provision is concerned with rights and duties is borne out to some extent by s 41(2) which speaks of
the “matters to be discussed”. This suggests that certain matters must be the subject of a discussion, that is to say, the
employee is entitled to have a discussion about certain prescribed matters.
The matters to be discussed are the likely effect of the redundancy in respect of the employee and measures that may be
taken by the employee or the employer to avoid or minimise a significant effect as the case requires. It is quite clear from
this that the purpose of the discussion is to look at ways and means of ameliorating the effects of the redundancy upon the
employee.
Section 18 of the Interpretation Act 1984 requires that a construction that would promote the purpose underlying a written
law is to be preferred to a construction that would not promote that purpose. This lends support to the notion that a
statutory provision which purports to confer upon the employee an entitlement or right to be informed and to participate
in a discussion about certain matters of importance to him does more than require that an opportunity be provided for
such a discussion to take place. It imposes upon the employer a duty to inform and to ensure that a discussion about the
matters to be discussed occurs.
It may be that in a new era of drafting techniques, the language of rights and duties is thought to be anachronistic.
However, for myself, I have to say that I find it difficult to give an intelligible meaning to the provision in question unless
an attempt is made to define the responsibilities of the parties by reference to familiar analytical tools. Parliamentary
enactments are essentially prescriptive. For a provision to say simply that there shall be a discussion without making it
clear whether any party is obliged to initiate the discussion would be vacuous. To give the words a meaning, one must
look at the provision as a whole and in this case the tenor of the language used is that the employer is obliged to take
certain steps with a view to ameliorating the effects of the redundancy, such steps being essentially the prompt provision
of information about the decision and the initiation of a discussion which may be of some assistance to the employee in
dealing with the consequences of the decision.
The effect of s 5 of the Minimum Conditions of Employment Act is to make the steps to be taken a condition of the
contract of employment. This too suggests that it is appropriate to construe the language used in s 41 by reference to the
usual normative framework of contractual obligations. On any view of the matter, the statutory provision does not
expressly oblige the employee to initiate the discussion, although it would be open to him to do so. If it were the intention
of the draftsman to go no further than to require that the employer provide an opportunity for discussion, without being
obliged to ensure that a discussion occurs, one would expect to find a clear statement to that effect. As it is, the provision
clearly contemplates that there will be a discussion about the “matters to be discussed”. In the context of a provision
which purports to be conferring a benefit upon the employee, this must lead to a conclusion that the employer will initiate
a discussion about the matters to be discussed.
Let me now return to the circumstances of the present case.

The Present Case
46
Commissioner Wood refers at par 30 of his reasons to evidence that the decision to terminate the appellant was made by
the General Manager, Mr Arndt, on Mr Ryan’s recommendation, the night before the appellant was terminated. Mr Ryan
said in evidence that during the discussion on termination Mr Garbett was offered use of a car for a week and to work out
his notice but rejected these offers. The Commissioner was convinced (at par 44) that the decision to make the appellant
redundant was driven by cost motives following the review led by Mr Ryan. He was sure that the decision to choose the
appellant as opposed to other purchasing staff was due to the fact that the appellant’s salary was more than the other staff
and his performance was judged as below the standard required.
47
It was against this background that the Commissioner found that the respondent had discharged its burden of proof. The
respondent had established that there was a valid redundancy and that the appellant’s duties were picked up by the
remainder of the staff in purchasing. The Commissioner considered, on the evidence, that the appellant was offered the
opportunity to work out his notice. He found (at par 56) that in relation to whether another employee should have been
chosen for redundancy, the appellant had not proven his case.
48
When the Commissioner turned to s 41 of the Minimum Conditions of Employment Act and the obligation to inform and
possibly to discuss, he clearly accepted that Mr Arndt agreed to the appellant’s redundancy late on 17 May 2000 and that
the appellant was advised of the discussion at the meeting on the morning of 18 May 2000. The Commissioner concluded
that while the respondent “has not been sufficiently careful” he (the Commissioner) was not prepared to hold that the
provisions of the Minimum Conditions of Employment Act had been infringed.
49
In the final paragraph of his judgment, the Commissioner addressed the appellant’s contention that the termination was
contrary to the provisions of the Act and lacked fairness because no discussion was held with the appellant to ascertain his
thoughts on being made redundant, or why he was chosen for redundancy as opposed to someone else. The Commissioner
dealt with the latter issue by referring to his earlier finding that the appellant had not proved his case in regard to this
issue. He then went on to say that whilst he considered that a greater level of discussion with the appellant would have
been appropriate, he did not consider that the appellant’s selection for redundancy was unfair, harsh or oppressive.
50
It emerges, then, from this review of the judgment, that the Commissioner was apparently prepared to hold that on
18 May 2000 there was some discussion concerning an offer made to the appellant that he could work out his notice. The
findings do not suggest that there was any discussion concerning other matters. More particularly, there is nothing in the
findings to suggest that the respondent employer initiated a discussion about the matters described in s 41(2) as the
matters to be discussed or that such matters were discussed, save to the extent that some exchanges about the appellant
working out his notice might arguably be regarded as a matter bearing upon the likely effect of the redundancy upon him.
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Further, it is clear that the only discussion of any kind that took place after the decision to terminate was made on 17 May
2000 was at the brief meeting on the following day, 18 May 2000, at which the appellant was handed a letter effecting the
termination. The letter of 18 May 2000 in its terms certainly does not contemplate that there was to be any discussion
directed to matters of the kind referred to in s 41(2) of the Minimum Conditions of Employment Act, or that the employer
had its obligations in that regard in mind.
The Full Bench addressed these issues in dealing with ground 4 of the appeal before it. President Sharkey was of the view
at par 74 of his reasons that the matters which the appellant was entitled as an employee to discuss were the likely effect
of the redundancy and measures that might be taken by the employee or the employer to avoid or minimise a significant
effect as the case requires. The learned President was of the view that the appellant did not raise the matters he was
entitled to discuss. He went on to say this at par 79—
“79.
Next, Mr Garbett did not seek to discuss the measures that might be taken by either the employer or
employee to minimise the effect of the action although the officers of the employer might clearly be
held to have attempted to have done that by at least referring to offers to work out the notice and to
provide the company car. It is quite clear, and it was open to so find, that Mr Garbett was anxious to
make a clean break, and did. For those reasons, it is quite clear, and the Commissioner at first instance
was correct in finding, that the employee, Mr Garbett, was informed in accordance with the MCE Act of
the redundancy as soon as practicable after the decision was made, and was afforded an opportunity to
discuss the matters required by the MCE Act, to be discussed, of which opportunity he did not avail
himself of. In our opinion, the notice was given as soon as ‘reasonably practicable’ because the word
‘practicable’ might be paraphrased in the context of the section to provide that the notice is capable of
being given in the circumstances of the case at a particular time. What is reasonably practicable is, in
our opinion, a matter of fact to be determined upon the whole of the circumstances of the case, and in all
of the circumstances of this case it could not be at all properly said that the notice was not given, being
given the next day after the decision was made, as soon as it was reasonably practicable (see the
discussion of the phrase ‘reasonably practicable’ in Lansdell v Reed (1981) 28 SASR 253 at pages
254-256 per Walters J.”
This passage suggests that it is sufficient for an employer to inform the employee of the decision and then to afford to the
employee an opportunity to discuss the matters mentioned in s 41(2), namely, the likely effects of the action or the
redundancy in respect of the employee and measures that may be taken by the employee or the employer to avoid or
minimise a significant effect.
In my view, as I foreshadowed in my earlier observations, this reveals a misconception as to the nature of the obligations
imposed upon the employer by the statutory provision. It is significant that s 41(2) speaks of “the matters to be
discussed”. This suggests that the employer has an obligation to raise the matters for discussion and to ensure that the
relevant points are in fact covered. Further, and in any event, in the case of remedial legislation of this kind which is
obviously designed to ameliorate the effects of redundancy to some extent, the provision clearly requires that there be a
discussion.
To my mind, if the employee remains silent, possibly because of shock or diffidence or ignorance about his statutory
entitlement, it is not open to the employer to leave the matter in abeyance. The employer must ensure that a discussion of
the prescribed kind takes place, so that the employee will be able to draw the employer’s attention to any considerations
that may have been overlooked such as, adverse effects upon the employee or measures that might be taken to avoid or
minimise the effect.
When the provision is viewed in this light it becomes apparent in the circumstances of the present case that the findings
made by Commissioner Wood, which were subsequently approved by the Full Bench, are not sufficient. There are no
findings to the effect that at the meeting on 18 May 2000 that any person on behalf of the respondent employer took
positive steps to ensure that there was a discussion concerning “the matters to be discussed”, namely, the likely effects of
the redundancy in respect of the employee and measures that might be taken by the employee or the employer to avoid or
minimise a significant effect as the case requires.
The findings of the Commissioner suggest that if a discussion of the required kind had taken place then the appellant
might have had difficulty in mounting a persuasive case (as he had difficulty in mounting such a case at a later stage
before the Industrial Relations Commission) that someone else should have been chosen for redundancy or that he should
have been given another position. However, for present purposes, the crucial question is whether the findings made by the
Commissioner establish that a discussion of the required kind took place. There do not appear to be findings to that effect.
Indeed, the findings, such as they are, are ambiguous because they suggest that the only matter under discussion was
whether the employee could work out his period of notice.
If, as appears to be the case, the discussion was confined to the issue of working out the period of notice, that does not
appear to be a sufficient compliance with the statutory requirement. I have noted already that the letter dated 18 May
2000, in its terms, is compelling evidence that the employer was not minded to initiate a discussion of the required kind
and did not do so. I therefore consider that the appellant has made out ground 4(d) of the grounds set out in the notice of
appeal before the Industrial Appeal Court.
Ground 4(e) asserts that the Full Bench erred in law in failing to give proper consideration to and to provide adequate
reasons for its findings that the appellant waived his right to discuss the adverse effects of his redundancy at the meeting
of 18 May 2000. Counsel for the appellant did not identify precisely which passages of the judgment of President Sharkey
amounted to a finding that the appellant had waived his rights. However, in essence, I understood counsel for the
appellant to be relying upon reasoning of the kind reflected in par 79 of the judgment mentioned above, and upon similar
passages in which reference was made to the notion that the appellant did not avail himself of the opportunity supposedly
afforded to him on 18 May 2000 to discuss matters of concern.
If these passages are to be characterised as a finding of waiver, I am of the view that such a waiver cannot be relied upon
by the respondent in the circumstances of the present case. A waiver generally requires that the party said to be waiving is
aware of his entitlements and makes a conscious determination not to insist upon his rights. There was no evidence in the
present case that the appellant had the required degree of knowledge as at 18 May 2000. Further, and in any event, as I
noted in my review of the statutory provisions, s 5(4) of the Minimum Conditions of Employment Act provides expressly
that a purported waiver of a right under this Act has no effect. Accordingly, to the extent that it might be thought that
Commissioner Wood and the Full Bench found against the appellant upon the basis of a waiver of rights, I consider that
such a view should be regarded as an error of law.
I noted in earlier discussion also that by s 5(1) the minimum conditions of employment extend to and bind all employees
and employers and are taken to be implied in a contract of employment. A minimum condition of employment is defined
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to include a condition prescribed by Pt 5 of the Act such as the obligation to inform and discuss set out in s 41 which lies
within Pt 5 of the Act. If one arrives at the conclusion that s 41 has not been complied with, in that no sufficient
discussion has taken place, then it follows in the circumstances of the present case that the respondent employer was in
breach of an implied condition of the contract of employment at the time the termination was effected.
Such a conclusion does not lead inevitably to the further conclusion that the employee, in this case the appellant, has been
subjected to an unfair dismissal and is entitled to relief pursuant to the relevant provisions of the Industrial Relations Act.
It emerges from my review of the decided cases that a decision to dismiss in the context of redundancy is a discretionary
decision. If the employer failed to take account of or give proper consideration to its obligations under s 41, as appears to
be the case, then the exercise of the discretion could arguably be held to have miscarried. However, for the reasons given
by Heenan J, I consider that the question of whether or not there was harsh, oppressive or unfair dismissal in the present
case depends on whether the breach of the implied term caused any loss or injury to the appellant by reason of the manner
in which the related termination was implemented. With respect, I agree with his view that findings will be required as to
whether any identifiable loss was caused and whether the likely effects of the redundancy might have been avoided or
minimised by discussion.
I noted in earlier discussion that, by his initial application, the appellant sought reinstatement or, alternatively, 26 weeks
compensation in lieu of reinstatement. However, the approach of the Industrial Appeal Court in relation to the question of
relief is governed essentially by s 90(3) of the Industrial Relations Act which provides that on the hearing of the appeal
the Court may confirm, reverse, vary, amend, rescind, set aside or quash the decision the subject of the appeal and may
remit the matter to the President, the Full Bench, or the Commission in Court Session, as the case requires, for further
hearing and determination according to law.
Section 90(3a) being an amendment that took effect on 1 August 2002, now provides that if any ground of the appeal is
made out but the Court is satisfied that no injustice has been suffered by the appellant or a person who is a member of or
represented by the appellant, the Court shall confirm the decision the subject of the appeal unless it considers that there is
good reason not to do so. I do not see that provision as having any application in the circumstances of the present case.
For the reasons I have given previously, I consider that the appellant is entitled to succeed in his appeal in respect of his
contention that the respondent employer failed to comply with the obligation to inform and discuss imposed upon the
employer by s 41 of the Minimum Conditions of Employment Act. However, it will be apparent from my reasoning, that
this conclusion flows essentially from a lack of any clear finding as to what discussion, if any, took place on 18 May
2000 at the meeting between representatives of the employer and the appellant shortly before the termination took effect.
I am generally in agreement with the views of expressed by Heenan J concerning damages and his conclusion that where
relief is claimed for harsh, oppressive or unfair dismissal the court or tribunal should concentrate on the overall effect of
the dismissal in its context rather than treating the issue as concluded by the establishment of any breach by the employer
of the terms of the contract of employment however inconsequential. It therefore seems to me that the appropriate
disposition of the present case is for the decisions made by the Commissioner and the Full Bench to be set aside to the
intent that the matter will be remitted to Commissioner Wood for a determination to be made as to whether the appellant
is entitled to relief having regard to the reasons of the Industrial Appeal Court and any further findings that are made. If
the appellant is found to be entitled to relief it will be for the Commissioner to determine the appropriate form of the
relief. I agree that orders should be made in the terms proposed by Heenan J.
EM HEENAN J: The course of this litigation originating with the appellant’s application to the Industrial Relations
Commission for relief against alleged unfair dismissal by the respondent, the decision of Commissioner Wood at first
instance, and the subsequent decision of the Full Bench in the Industrial Relations Commission dismissing the appellant’s
appeal from the rejection of his claim by Commissioner Wood have all been fully described in the reasons for decision of
Hasluck J. I have had the great advantage of reading these in draft. His Honour has also described the issues which arose
at the earlier stages of the proceedings and on this appeal and has identified all the material findings made by the
Industrial Relations Commission, both at first instance and on appeal. With respect, I agree with the analysis and
summary of the background of the dispute and of the proceedings in the Commission which had been described by his
Honour and I gratefully adopt them. This allows me to proceed directly to what I consider to be the issues arising on this
appeal.
I also agree that the only issues of law raised by the appellant, despite his numerous efforts to clothe issues of fact as
issues of law, are the questions of whether or not the respondent’s termination of the employment of Mr Garbett which
was effected on 18 May 2000 constituted any breach by the respondent of obligations imposed by the Minimum
Conditions of Employment Act (1993) (MCEA) and, if so, what are the consequences for the parties in these present
proceedings of such a breach. In my view these questions require a consideration of the scope of the jurisdiction of the
Commission in dealing with claims for unfair dismissal where the facts establish that the applicant’s employment has
been terminated because of redundancy and what are the rights or entitlements of an employee where attention is being
given by his employer to dismissing him or her because of redundancy. That leads on to a consideration of the place of
the Minimum Conditions of Employment Act and its effect in the present situation.
The jurisdiction of the Commission to enquire into and deal with any industrial matter is conferred by s 23(1) of the Act
which expressly recognises that this includes a claim of harsh, oppressive or unfair dismissal - s 23(3)(h), but in such a
case the orders which the Commission may make are restricted to those authorised by s 23A.
A claim for relief by an employee alleging that he or she has been harshly, oppressively or unfairly dismissed from his
employment can be referred to the Commission by the employee himself or herself - s 29(1)(b)(i). It has long been
recognised that s 29 does not enlarge or diminish the general jurisdiction of the Commission to deal with any industrial
matter as conferred by s 23(1), but is an express recognition that a claim for relief by an employee for an alleged harsh,
oppressive or unfair dismissal is within the general jurisdiction of the Commission - Coles Myer Ltd v Coppin & Ors
(1993) (1993) 11 WAR 20; 73 WAIG 1754 and Dellys v Elderslie Finance Corporation Ltd [2002] WASCA 161 - IAC.
Similar, but not identical, avenues for redress are conferred in the industrial legislation of all other States, except Victoria,
and in the federal jurisdiction, including the Territories, by Commonwealth legislation. Employees in the State of Victoria
have access to the rights conferred by the Federal legislation by reason of the reference by Victoria of these powers to the
Commonwealth - Commonwealth Powers (Industrial Relations) Act 1996 (Vic), the Constitution s 51(xxxvii) and
Workplace Relations Act 1996 (Cth) s 492. The unfair dismissal laws were first introduced into federal industrial
legislation in March 1994. The absence of such provisions, before that date, explains various unsuccessful attempts by
individual employees or unions to seek equivalent remedies by searching for implied terms in the contract of employment
in cases such as Byrne & Frew v Australian Airlines Ltd (1995) 185 CLR 410. As I shall endeavour to explain, the
nature and significance of terms implied in a contract of employment in Western Australia by the MCEA have an
important bearing on this case.
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The references to “harsh, oppressive or unfair” dismissal in s 23, s 23A and s 29 should be understood as the use of
essentially non-technical words designed to cover a range of situations where, while there is an overlap between them, the
gist of each will go to differing matters. It has been said that no redefinition or paraphrase of the similar test “harsh, unjust
or unreasonable” as it appeared in the Manufacturing Grocers’ Award 1985 is desirable - Bostik (Australia) Pty Ltd v
Gorgevski (No 1) (1992) 36 FCR 20 at 28 per Sheppard and Heerey JJ, which was cited with approval by McHugh and
Gummow JJ in Byrne & Frew v Australian Airlines Ltd (supra) at 476. A dismissal may be harsh, oppressive or unfair
notwithstanding that it did not constitute a wrongful dismissal at law. In other words, a harsh, oppressive or unfair
exercise of the legal right to dismiss an employee may give rise to an entitlement for relief under s 23A, although this will
not necessarily be the case. A full examination of the features of the particular case must always be undertaken to assess
the nature and effect of the dismissal in its particular context. For one of many examples where the exercise by the
employer of the right of dismissal at law was upheld, but the termination of employment was nevertheless held to be
harsh, oppressive or unfair - see FDR Pty Ltd & Ors v Gilmore & Ors; Gilmore v Cecil Bros & Ors (1998) 78 WAIG
1099, IAC, especially per Kennedy J and per Anderson J.

72

Because there is such a wide variety of factors which may affect any individual case, no universal or exhaustive list of the
circumstances which may constitute harsh, oppressive or unfair dismissal can be given. Often, however, the issue in a
particular case will require a consideration of the length or quality of the employee’s service, the culture of the workplace,
the prospects for other employment of the individual employee, and the employer’s treatment of past incidents and of
other employees. Where misconduct is alleged or relied upon there will be a burden on the employer to demonstrate that
the alleged incident did occur and also to evaluate any mitigating circumstances. Factors such as these going to the
reasons for the particular dismissal are frequently referred to in the authorities in this area as matters of “substantive”
fairness, as opposed to issues of “procedural” fairness which relate to the manner in which the employee was notified of
the proposed termination, what opportunity, if any, he or she was given to respond and the time and method employed in
effecting the termination. This distinction between substantive and procedural issues going to the question of whether or
not a particular dismissal was harsh, oppressive or unfair can be useful in certain cases but it entails the danger of
regarding the statutory test as having separate application and different meanings in different contexts. Such an approach
must be rejected because, however the issue may arise, the decision for the Commission, or a court in any particular case,
is simply whether the individual termination of employment was harsh, oppressive or unfair and that test must always be
applied without any gloss. For a criticism of how the distinction between procedure and substance in this area is elusive
and how it may be unhelpful and contrary to the true meaning of the statutory phrase, see McHugh and Gummow JJ in
Byrne & Frew v Australian Airlines Ltd (supra) at 465.

73

In this State a test which has been adopted by the Commission, and approved by this Court, is to consider whether the
dismissal amounted to an abuse of an employer’s right to dismiss thus rendering the dismissal harsh or oppressive Bogunovich v Bayside Western Australia Pty Ltd (1998) 78 WAIG 3635; Miles v Federated Miscellaneous Workers’
Union of Australia, Hospital Service and Miscellaneous (WA) Branch (1985) 17 IR 179; 65 WAIG 385, IAC and Robe
River Iron Associates v The Association of Draughting, Supervisory and Technological Employees, WA Branch (1987)
76 WAIG 1104, IAC. In cases where the alleged harsh, oppressive or unfair nature of the dismissal relates to the
procedure followed by the employer in effecting the termination of employment it has been held in this State that a failure
to adopt a fair procedure by the employee can lead to a finding that the dismissal was harsh, oppressive or unfair Bogunovich v Bayside Western Australia Pty Ltd (supra), but a lack of procedural fairness may not automatically have
this result - Shire of Esperance v Mouritz (No 1) (1991) 71 WAIG 891 IAC.

74

Quite obviously there must be situations when an employer is entitled to exercise his legal right to terminate the
employment of an individual employee, in accordance with the terms of the particular contract of employment, although
there has been no serious misconduct or other breach of the terms of the contract of employment by the particular
employee. The need to terminate a contract of employment may arise because of some change in the nature of the
employer’s business, or a shift of business location, or some restructure genuinely considered by the employer to be
necessary for the improvement or refinement of its business operations or for some other reason quite independent of the
performance of the individual employee or employees. Terminations of employment for these reasons are often described
as being because of redundancy, a term of somewhat variable meaning depending upon the context and circumstances.
Although the Industrial Relations Act does not contain any reference to “redundancy” the concept has long had a
recognised application for termination of employment as a sufficient justification by an employer for a single decision or
a series of decisions to dismiss employees. Nor is there any express reference to “redundancy” in the Federal legislation Workplace Relations Act (1996), although that Act does refer to the “operational requirements of the employer’s
undertaking, establishment or service” - s 170CG(3)(a). A similar phrase was once contained in the Western Australian
legislation in s 23AA, introduced by Act No 39 of 1995 but repealed by Act No 3 of 1997. That section, as it stood before
its repeal, created an onus of proof on the employer to show that there was a ground or grounds upon which the
Commission could find that a challenged dismissal was justified, failing which, a claim by an employee affected for
harsh, oppressive or unfair dismissal was to be taken to have been established. Significantly, the section provided that, in
respect to this onus imposed upon the employer, a dismissal would be justified “if there was a valid reason, or were valid
reasons, connected with the employee’s capacity or conduct, or based on the operational requirements of the undertaking,
establishment or service, for the dismissal”. Despite the repeal of that section in 1997, I consider that the reference to “the
operational requirements of the undertaking, establishment or service” of the employer was a recognition of what, by
then, as it still remains, was a well recognised acceptance of the notion of redundancy in this setting.

75

That there may be genuine operational reasons rendering a particular employee redundant, which of themselves would
justify an employer in terminating the employment of that individual employee, yet, because of the manner in which the
termination was effected, the overall result can produce a harsh, oppressive or unfair dismissal has also long been
recognised. FDR Pty Ltd & Ors v Gilmore & Ors; Gilmore & Anor v Cecil Bros & Ors (1998) 78 WAIG 1099 IAC, as
already noted, is one example which recognises such a situation, notwithstanding that the case involved a bona fide
redundancy, and also Kenefick v Australian Submarine Corporation Pty Ltd (No 2) (1996) 65 IR 366 (IRC of Aust).

76

In this State it has been held that the circumstances in which a redundancy will occur include not only the abolition of the
job in question, but also when a workforce is reduced because there is labour in excess of that reasonably required to
perform the work which is the employer’s business - Gromark Packaging v Federated Miscellaneous Workers Union of
Australia, WA Branch (supra) per Franklyn J at 107. There being no definition of the term “redundancy” within the
Industrial Relations Act (1979), and because the concept is associated with the operational requirements of the enterprise
of the employer I do not consider that it would be right to impose any narrow or technical limitation to the concept of
redundancy in the setting of claims for relief from alleged harsh, oppressive or unfair dismissal under s 29 of the
Industrial Relations Act. That there is some definition of the concept of redundancy in the Minimum Conditions of
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Employment Act (1993) is another matter which needs separate consideration and evaluation and is discussed later in
these reasons. It is therefore important to consider the meaning and recognition which has been given to the concept of
redundancy under other similar Australian industrial legislation. In R v Industrial Commission of South Australia; Ex
parte Adelaide Milk Supply Co-Operative Ltd (1977) 16 SASR 6 Bray CJ held that a redundancy occurs where an
employer no longer requires that work to be performed by anyone. It has been recognised, however, that it is not essential
for all the work to have disappeared and that organisational restructuring may result in a position being abolished and the
functions of that position being divided or given to others - Bunnett v Henderson’s Federal Spring Works Pty Ltd (1989)
31 AILR 356.
77

Other examples of harsh, unjust and unreasonable or oppressive dismissals, notwithstanding a genuine redundancy, have
been found where the employee is provided with no meaningful information about the reasons for the termination and no
discussions are held with him or her with regard to the termination - Gibbs v City of Altona (1992) 37 FCR 216; where
there had been no exploration of possible alternatives with the applicant before the ultimate step of termination in order to
remove the need for dismissal - Gregory v Philip Morris Ltd (1988) 80 ALR 455 at 473; where there is a failure to apply
fair and objective selection criteria in determining which employee is to be made redundant - Budget Couriers Equity
Management v Beshara (1993) 5 VIR 173; where there has been no proper investigation of the facts or consultation with
the employee about those facts and their consequences - Byrne & Frew v Australian Airlines Ltd (1994) 47 FCR 300 per
Beaumont and Heerey JJ at 63 and Budget Couriers Equity Management v Beshara (supra); and where there has been a
failure to provide adequate notice - Budget Couriers Equity Management v Beshara (supra). In the category of cases
where it is alleged the harsh, oppressive or unfair feature of the termination, notwithstanding a redundancy, is due to the
employer’s failure to apply fair and objective selection criteria in determining which employee is to be made redundant,
the onus will be upon the employee to show that the selection criteria adopted were unfair: Quality Bakers of Australia
Ltd v Goulding; Wickham v Quality Bakers of Australia Ltd (1995) 60 IR 327 per Beazley J at 337 and Gromark
Packaging v Federated Miscellaneous Workers Union of Australia, WA Branch (supra).

78

In the present case I agree, with respect, with Hasluck J that the decision to dismiss the appellant, Mr Garbett, was due to
a genuine redundancy at the respondent’s business and that no error of law or principle has been shown in the finding by
the Industrial Commission, at first instance or by the Full Bench on appeal, that this was a case of a real redundancy. I
also accept that no error of law has been shown in the findings below that there was a genuine reason by the respondent to
select Mr Garbett as the individual who should be retrenched in order to accommodate that redundancy or, perhaps more
properly, that no case has been established by the appellant that there was any failure to apply fair or objective selection
criteria by the respondent in selecting him for termination in order to give effect to that redundancy. However, that still
leaves open the question of whether, notwithstanding that there was a genuine redundancy and that the employer was
lawfully entitled to terminate the appellant, this dismissal was nonetheless harsh, oppressive or unfair having regard to the
manner in which it was implemented.

79

In accordance with the authorities already cited it is necessary to give consideration to all features of the employment
relationship between the appellant and the respondent. Perhaps the most obvious, and important, starting point is to
identify the terms of the contract of employment which existed between the parties. There is no written contract of
employment in evidence in these proceedings, nor any finding made by Commissioner Wood or by the Full Bench about
the express terms of the contract of employment. The Full Bench, however, did find that—
“Mr Garbett was employed as Senior Purchasing Officer by the respondent and, in fact, was employed by the
respondent, a manufacturer of bricks and other material, from 11 May 1994 to 18 May 2000. His responsibilities
as at 18 May 2000 included directing purchases for maintenance, replacement of motor vehicles, supply
agreements for commodities, hire equipment and supply services, eg telephones and property maintenance. He
said in evidence that his salary was $54,689 per annum and he was provided with a company car.”
There was evidence of a series of variations in the terms of the employment involving periodic increases in salary, and a
promotion followed by a demotion. However, importantly, because of the limitation of the jurisdiction of this Court to
deal only with issues of law on appeal, there was no finding made as to any express terms of the individual contract of
employment which related to termination or redundancy.

80

It is at this point that the provisions of the Minimum Conditions of Employment Act (1993), assume significance.

81

By s 5 of the MCEA the minimum conditions of employment established by the Act extend to and bind all employees and
employers and are taken to be implied, in any workplace agreement; in any employer-employee agreement; in any award;
or, if a contract of employment is not governed by a workplace agreement, an employer-employee agreement or an award,
in that contract. The Act also provides that any provision or condition in a workplace agreement, employer-employee
agreement, award or contract of employment that is less favourable to the employee than a minimum condition of
employment implied by the Act has no effect and that any provision in such an agreement or arrangement purporting to
exclude the operation of the Act has no effect, except to the extent that limited contracting out of annual leave conditions
or of the minimum wage entitlement is permitted by s 8 and s 9 of the Act. Section 5(4) provides that any purported
waiver of a right under the Act has no effect. The minimum conditions set by the Act relate to rates of pay (ss 11 - 17),
sick leave (ss 19 - 22), annual leave (ss 23 - 26), bereavement leave (s 27 and s 28), public holidays (ss 29 - 31), parental
leave (ss 33 - 39), notification of changes to employment with significant effect and redundancy (s 41) and job interview
leave (s 43).

82

The MCEA establishes certain offences under Pt 6 relating to the keeping of certain records by employers and the
provision of access to those records by the employer to persons entitled. Exclusive jurisdiction to hear and determine
complaints for those offences in accordance with the Justices Act 1902 is conferred on an Industrial Magistrate’s Court
established under Pt III of the Industrial Relations Act, and this jurisdiction cannot be exercised by any other court except
where an appeal lies to that other court - s 46.

83

The enforcement of the rights conferred by the minimum conditions implied under the Act is dealt with separately in
s 7 of the MCEA. This provides that a minimum condition of employment may be enforced—
(a)

where the condition is implied in a workplace agreement, under Division 1 of Part 5 of the Workplace
Agreements Act 1993;

(aa)

where the condition is implied in an employer-employee agreement, under s 83 of the Industrial
Relations Act;

(b)

where the condition is implied in an award, under Part 3 of the Industrial Relations Act; or
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where the condition is implied in a contract of employment, under s 83 of the Industrial Relations Act as
if it were a provision of an award, industrial agreement or order other than an order made under s 32 or
s 66 of that Act.

It is to be noted that s 7 does not purport to make any of the avenues of enforcement of the implied conditions, which it
mentions the sole or exclusive method of enforcement, unlike s 46 dealing with the determination of complaints for
offences under Pt 6 of the Act.
84

85

86

87

In this case, the absence of any finding below as to the express terms of the employment obligations between the
appellant and the defendant means that it is not possible to say whether the conditions implied into the obligations
between the appellant and the defendant in this case may be enforced under the Workplace Agreements Act or under s 83,
or Pt III of the Industrial Relations Act. Generally speaking, it would seem to be desirable in cases dealing with rights
implied under the MCEA to identify the workplace agreement, the employer-employee agreement, the award or the
contract of employment which contains the mutual obligations of the parties in order to identify the statutory forum
specially available for its enforcement. In this instance, however, I consider that the absence of such a finding will not
affect the outcome of this appeal nor restrict this Court in the consideration of the issues raised by the appeal. This is
because no attempt was ever made by the appellant to enforce any condition implied into the employment obligations
between himself and the appellant, rather, the only relief sought by the appellant was sought under s 29(1) and s 23(3)(h)
for alleged harsh, oppressive or unfair dismissal. Mr Garbett was not seeking enforcement of, or damages for, breach of
any condition implied into the obligations between himself and the appellant but, rather, was contending that the breach
of the implied condition which he alleged rendered the termination of his employment by the respondent harsh,
oppressive or unfair. In other words, if the appellant established that there had been a breach of an implied term, in what I
shall call the contract of employment between himself and the respondent, the question would then be, not what damages
or other relief the appellant could obtain for breach of an implied condition in the contract of employment, but whether
the breach of the implied condition, taken in the context of all other features of the employment relationship, resulted in
the termination of employment in the instant case being harsh, oppressive or unfair. That this is a broader enquiry than a
determination of the respective legal rights of the parties to the contract of employment, is recognised by the authorities
already cited at page 26 and page 27 above and expressly by Walsh J in North West County Council v Dunn (1971)
126 CLR 247 at 263.
While it is the case that a dismissal of an employee which does not constitute a wrongful dismissal at law may
nevertheless constitute a harsh, oppressive or unfair dismissal, the converse is quite a separate question. If there is a
dismissal in breach of the express or implied terms of the contract of employment that will constitute a wrongful dismissal
at law and may entitle the wrongfully dismissed employee to damages if loss or damage which it has caused can be
proved but not otherwise. Whether such a wrongful dismissal will constitute a harsh, oppressive or unfair dismissal is a
different question because the breach of contract may or may not be of such a dimension or magnitude as to result in the
dismissal properly being characterised harsh, oppressive or unfair. Obviously, a dismissal which is wrongful because it
constitutes a breach by the employer of the terms of the contract of employment is one which may very well be unfair,
even if not harsh or oppressive, but I do not regard that as always or necessarily being so. Even if such a wrongful
dismissal at law should be characterised as a case of unfair dismissal within the meaning of s 29(3)(h) of the Industrial
Relations Act it does not follow that the dismissed employee is thereby automatically entitled to relief under s 23A.
Leaving aside cases where an order for reinstatement might be made, which are likely to be rare where there has been
dismissal for genuine redundancy, issues of the claimant’s entitlement to the payment of any moneys due under his
contract of employment, or to compensation for the loss or injury caused by the dismissal are discretionary under s 23A of
the Act. There can be little doubt that the discretion should be exercised in favour of the claimant where actual loss or
damage can be proved, but where no loss or damage is proved, or where any entitlement to damages or compensation is
adequately covered by payments made by the employer to the employee at the time of termination, whether as wages in
lieu of notice and/or for other accrued benefits, will always be a matter for investigation. If no loss or damage, nor
entitlement to compensation for the former employee is established beyond payments which have been made by the
employer then there would be no entitlement to redress because the powers conferred under s 23A are intended to
compensate the employee who has been harshly, oppressively or unfairly dismissed in respect of losses so caused and no
more. They are not a means for punishing the employer or for conferring any windfall gain upon the claimant. This does
not mean that the compensation which the Commission may order under s 23A(1)(ba) of the Industrial Relations Act is
restricted to the damages which might be recovered at law for wrongful dismissal, but it does mean that payments ordered
under s 23A must be in respect of a lawful entitlement and/or as compensation for a demonstrated loss or injury caused by
the harsh, oppressive or unfair dismissal.
Accordingly, a claimant who can establish that his dismissal has been effected in breach of the terms of his employment,
and is thus wrongful at law, may be on the way to establishing a case of harsh, oppressive or unfair dismissal but he will
need to establish more than merely this in order to show that the breach of the employment contract was of sufficient
gravity or significance to bring it within the scope of s 23(3)(h) and, even then, that he has an entitlement to payment or
compensation going beyond any payments which have been received from the employer before relief will be granted
under s 23A.
As previously noted, the MCEA implies into contracts of employment conditions with respect to action that is likely to
have a significant effect on an employee or to make an employee redundant - s 41. The conditions so implied entitle an
employee to be informed by his or her employer, as soon a reasonably practicable, of a decision by the employer likely to
have a significant effect on the employee or to make the employee redundant. “Significant effect” is defined by s 40(2)
and includes changes to the composition, size or skills of the employer’s workforce; elimination or reduction of a job
opportunity, a promotion opportunity or job tenure, significant increase or decrease of the employee’s working hours; a
requirement for the employee to be retrained or to transfer to another job or work location or for the restructuring of the
employee’s job. By s 40(1) “redundant” is defined as being no longer required by an employer to continue doing a job
because the employer has decided that the job will not be done by any person. In other words, “redundancy” under the
MCEA appears to require the elimination of the particular job, not merely its division or distribution between others or
some restructuring or relocation which will produce a similar effect. Accordingly, “redundancy”, as so defined under s 40,
bears a more restricted meaning than the concept of redundancy which has been acknowledged in the cases to justify the
termination of an employee. However, I do not consider that this narrower meaning of redundancy in the MCEA produces
any material narrowing the power of the Commission on an application for relief in a case of alleged harsh, oppressive or
unfair dismissal, not only because a genuine case of redundancy fairly implemented, as understood in the authorities, will
remain a justification for the termination of the employment of an individual employee, but also because the wider
connotations of “redundancy” as I have understood to be recognised in the cases are, in my view, picked up by the term
“significant effect” on an employee, as defined by s 40(2) of the MCEA.
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The actual condition implied with respect to redundancy, or action likely to have a significant effect on an employee, is
set out in s 41 of the Act which is as follows—
“Employee to be informed
(1)
Where an employer has decided to—
(a)
take action that is likely to have a significant effect on an employee; or
(b)
make an employee redundant
the employee is entitled to be informed by the employer, as soon as reasonably practicable after the
decision has been made, of the action or the redundancy, as the case may be, and discuss with the
employer the matters mentioned in subsection (2).
(2)
Matters to be discussed are—
(a)
the likely effects of the action or the redundancy in respect of the employee; and
(b)
measures that may be taken by the employee or the employer to avoid or minimise a
significant effect,
as the case requires.”
The obligation does not require the employer to provide information that may harm the employer’s business undertaking
(s 42). Where an employee has been informed that he or she has been or will be made redundant, that employee is entitled
to paid leave of up to eight hours for the purpose of being interviewed for further employment but that eight hours leave
need not be consecutive (s 43).
The findings of Commissioner Wood, and the Full Bench, in the present case establish that Mr Garbett was not informed
by the respondent of any of his entitlements under s 41(2) and that there was no discussion with the appellant of the likely
effects of the action or the redundancy in his respect or of measures that may be taken by the employee or the employer to
avoid or minimise a significant effect.
It was found by the Full Bench and argued by the respondent on this appeal, that Mr Garbett did not ask for any such
information from the appellant, at or after the time his employment was terminated, and that, although there may have
been an opportunity at the time of the dismissal and subsequently, for him to approach the employer to discuss the matters
which were to be raised with him under s 41(2) he did not do so and that, consequently, there can be no breach by the
employer of the implied conditions in the contract of employment established by s 41 of the Act in this particular case. I
do not accept those submissions. In the first place they amount only to a contention that, by his actions, the appellant
waived compliance with any obligation which the employer had to discuss the likely effects of the redundancy with him
and the measures which might be taken to avoid or minimise a significant effect. Subsection 5(4), as already noted,
provides that a purported waiver of a right under this Act has no effect. Further, in my opinion, the terms of the condition
implied by s 41 of the Act in cases of redundancy or action likely to have a significant effect on an employee, actually
require the employer to carry out the discussion with the terminated or affected employee which the condition provides
for even where, and perhaps particularly where, the employee is unaware of the existence of that obligation or takes no
steps to insist upon its performance. In my respectful opinion this conclusion follows directly from a series of decisions of
high authority which I shall examine in some detail later and which consider the effect of terms implied into a contract
either by statute or by some other mechanism beyond the mutual consensus of the contracting parties.
Implication of terms into a contract between parties by statute is a familiar and long-standing example of Parliament
providing for basic terms and conditions such as these, or relating to the provision of goods or services in trade and
commerce. Well-known examples are terms implied into contracts for the sale of goods under the Sale of Goods Act
(1895) and its equivalent legislation, the terms and conditions implied under the Trade Practices Act (1974) s 70 and s 71,
the Fair Trading Act (WA), and the Hire Purchase Act among others. In some of these instances, notably with respect to
the conditions implied under s 71 of the Trade Practices Act, the terms so implied cannot be excluded or modified and
any contract between the parties attempting to produce such an effect will be void - TPA s 68. The provisions of subs 5(3)
and (4) of the MCEA each provide that there can be no waiver of a right conferred under that Act and that any provision
and any arrangement purporting to exclude the operation of the Act has no effect, so producing the same result. The
practical consequence is to import the implied term or condition into the contract between the parties. Consequently, the
remedy for breach of the implied term is the remedy or remedies available for breach of the contract and not any remedy
which might be available (as for instance damages under s 82 of the Trade Practices Act) for breach of a statutory
provision - Arturi v Zupps Motors Pty Ltd (1980) 33 ALR 243; 49 FLR 283. So a breach by an employer of a minimum
condition implied by the MCEA is not a breach of a statutory duty nor any breach of the Act but, a breach of the contract
of employment between employer and employee. Accordingly, in my respectful opinion, the statutory modes of
enforcement of the minimum conditions implied in the MCEA, which are enumerated by s 7 of the Act, constitute
additional alternatives to the ordinary remedy of an action for damages for breach of contract in any court of competent
jurisdiction. Civil action to enforce the contract may sometimes be the only remedy possible in cases where the
employment relationship has been terminated and there is no claim for harsh, oppressive or unfair dismissal and, hence,
no longer any “industrial matter” in issue between the contracting parties.
Another feature of contractual terms which are implied by statute is that, unlike terms which are implied upon the basis of
the presumed or imputed intention of the parties, the meaning, effect and application of the statutorily implied term is
determined largely by the provisions of the statute which implies the term, having full regard to the need to interpret them
with a purposive effect - Interpretation Act s 18. It has been said, of such a statutorily implied term, that the sense of the
matter would have been better served by general adoption of the expression - apparently coined by Sir John Salmond
(Salmond and Winfield: “Principles of the Law of Contract” (1927) at 47) and used by Dixon J - Shepherd v Felt and
Textiles of Australia Ltd (1931) 45 CLR 359 at 378) - “a tacit condition” to identify the latent unexpressed intention of
the parties - Byrne & Frew v Australian Airlines Ltd (supra) per McHugh and Gummow JJ at 447. As McHugh and
Gummow JJ there proceed to explain at 448 - 451), the construction of such implied terms is approached on the basis that,
in their absence, the enjoyment of rights conferred by the contract would or could be rendered nugatory, worthless, or
perhaps be seriously undermined, thus giving rise to the concept of the necessity for the existence of the implied term to
ensure the preservation of the benefit of the contract. This in turn leads to an approach to the construction of the contract
by the court identifying the rights conferred upon the parties and then considering what activity by the person on whom
the obligation of the implied term is cast (in this case the employer) would be necessary to avoid the impairment of the
essentials of the benefit granted by the implied term.
In Scally v Southern Health and Social Services Board [1992] 1 AC 294 (cited with approval in Byrne & Frew 451 - 452) the appellants were medical practitioners whose terms of employment with Northern Ireland Health Boards
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had been negotiated by representatives of their professional bodies. They had brought actions against their employers
alleging, among other things, breach of contract in respect of failure of their employers to inform them of certain rights
which they had enjoyed but which had been exercisable only within a particular period. Lord Bridge of Harwich (at 304)
identified the issue as follows—
“The problem is a novel one which could not arise in the classical contractual situation in which all the
contractual terms, having been agreed between the parties, must, ex hypothesi, have been known to both parties.
But in the modern world it is increasingly common for individuals to enter into contracts, particularly contracts of
employment, on complex terms which have been settled in the course of negotiations between representative
bodies or organisations and many details of which the individual employee cannot be expected to know unless
they are drawn to his attention. The instant case presents an example of this phenomenon arising in the context of
the statutory provisions which regulate the operation of the health services in Northern Ireland.”
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In that appeal the House of Lords held that it was a necessary incident of that particular contractual relationship that the
employer should, of necessity, notify the employees of the rights in question. As explained by McHugh and Gummow JJ
in Byrne & Frew at 452—
“Their Lordships held that, where a contract of employment, negotiated between employers and a representative
body, contained a particular term conferring upon the employee a valuable right contingent upon his or her acting
as required to obtain the benefit, of which the employee could not be expected to be aware unless the term was
brought to the attention of the employee, there was an implied obligation on the employer to take reasonable steps
to publicise the term.”
It is to be noted that the remarks in Scally (supra) are consistent with the decision of the Privy Council in Tai Hing
Cotton Mill Ltd v Liu Chong Hing Bank [1986] AC 80 at 104 - 107 and have since been followed and applied by the
Court of Appeal in England in Ali Shipping Corp v Shipyard Trogir [1998] 2 All ER 136.
Accordingly, in the present circumstances, I consider that the term implied in all contracts of employment by s 41 of the
MCEA that, where the employer has decided to take action that is likely to have a significant effect on an employee or
make an employee redundant, the employee is entitled to be informed by the employer as soon as reasonably practicable
after the decision has been made, of the action on the redundancy, as the case may be, and the obligation to discuss with
the employee the various matters mentioned in s 41(2), actually requires the employer to bring that entitlement to the
attention of the employee and to discuss the matters so arising, notwithstanding that the employee may not be aware of
the existence of his or her entitlement to be so informed or of the obligation of the employer to discuss the matters
provided. In the absence of such an obligation, the statutory provision is likely to have haphazard and random effect
depending upon the existence or otherwise of knowledge by the individual employee, at the relevant time, of the effect of
s 41. As the section applies to contracts of employment of all kinds, and the Act is designed to provide minimum
conditions of employment which will, inevitably, involve many employees at the lower end of the employment scale
whose knowledge and experience is likely to be limited, I consider that any different approach would fail to ensure that
such employees receive the benefit of the statutory provision which its policy demonstrates is a necessary ingredient of
their employment.
Consequently, in the present case, I consider that the respondent, Midland Brick Company Pty Ltd, was in breach of the
implied term of the contract of employment between itself and the appellant, Mr Garbett, in failing to inform him of his
entitlements under s 41 of the MCEA and in failing to discuss with him the likely effects of the redundancy in his respect
and measures that might be taken by the appellant or by the respondent to avoid or minimise that effect.
I also consider that this conclusion is consistent with the earlier decision of this Court in FDR Pty Ltd & Ors v Gilmore &
Ors; Gilmore v Cecil Bros (supra); IAC. The issue in that appeal was whether the Full Bench of the Commission had
erred in law in concluding that no part of a lump sum payment paid by the employer to the employee in lieu of notice and
for redundancy eliminated any loss or damage occasioned to the employee by a breach of the terms of the contract
implied to the MCEA. This Court, comprised by Kennedy, Franklyn and Anderson JJ, held that there had been no such
error and that payment of an amount specifically assigned by the employer to salary in lieu of notice and redundancy, did
not constitute a payment for damages for breach of an implied term under the MCEA. The disposition of this issue was
summarised by Anderson J (at 10) in the following terms—
“The Full Bench expressly adverted to the payment made by the employer and expressly acknowledged that it
was a circumstance to be taken into account in the exercise of discretion whether to make an order for
compensation under the subsection. It is clear that the power to make an order under the subsection was not
precluded by the events which had happened. The fact that an employer has made a generous termination payment
does not preclude the Commission exercising its discretion under the subsection to make an award of
compensation for loss or injury in a case where the dismissal was unfair. Hence, the discretion to make an order
remained and it is a very wide discretion. I am not persuaded that it is shown to have miscarried merely because a
large termination payment had already been made by the employer. Whilst that payment may have been sufficient
to satisfy Mr Gilmore’s common law entitlement, had he been able to show that he was wrongfully dismissed, that
does not mean that nothing is left on which to properly exercise a discretion to award compensation under the
subsection. Anyway, it seems to me that the question whether an employee who has been unfairly dismissed or his
dismissal has been effected in a harsh or oppressive manner has been fully compensated for all his loss and injury
caused by the dismissal is a matter of assessment and therefore entirely a question of fact.”
Gilmore’s dismissal was held to have been harsh, oppressive or unfair by the Commission because of a failure by the
employer to comply with the obligations of s 41 of the MCEA in failing to participate in a discussion with the employee
about the likely effects of the redundancy. The decision of the Full Bench and of this Court on this issue proceeded on the
basis that there was a positive obligation on the employer to comply with the terms of the contract implied by s 41. As
explained by Kennedy J at 5—
“A further issue was raised, however, regarding the entitlement of Mr Gilmore under s 41 of the Minimum
Conditions of Employment Act 1993 to be informed as soon as reasonably practicable after the decision had been
made to make him redundant and to participate in a discussion of the likely effects of the redundancy and of
measures that might be taken by Mr Gilmore or FDR Pty Ltd to avoid or minimise a ‘significant effect’. That
entitlement constituted a minimum condition of employment - see the definition in s 3 of the Act, which is to be
read into s 41 (which appears in Pt V of the Act). The condition was therefore taken to be implied in
Mr Gilmore’s contract - see s 5(1)(c) - and the failure of FDR Pty Ltd to consult with Mr Gilmore amounted to a
breach of the contract of employment. The terms of s 7 of the Act relied upon by counsel for FDR Pty Ltd,
dealing with the enforcement of minimum conditions, was not material. For the present purposes the significant
matter was that FDR Pty Ltd was in breach of the contract.
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The discussion on 1 June 1995 between Mr Gilmore, Mr Breckler and Mr Boskell was found by the
Commissioner not to comply with s 41 and there was ample evidence to sustain this finding. Mr Gilmore was
clearly not informed as soon as reasonably practicable after the decision regarding his redundancy had been made.
Nor was there any attempt made to discuss measures which might be taken to minimise a ‘significant effect’. But,
in any event, this was only one of the factors which led the Commissioner and the Full Bench to conclude that
Mr Gilmore’s dismissal had been harsh, oppressive or unfair.”
It is important, however, to note that in Gilmore’s case, although the employer had sought to justify the termination on the
basis of redundancy, the Commission found that it was not a case of genuine redundancy and that finding was upheld by
the Full Bench and this Court on the appeals.
Returning to the circumstances of this appeal, it follows that while Mr Garbett’s employment was terminated by the
respondent because of a genuine redundancy, the termination was effected in a manner which constituted a breach of the
terms of the employment contract because of the failure to comply with the obligations to inform and discuss imported
into that contract by s 41 of the MCEA. One consequence of that breach of contract is to entitle Mr Garbett to recover
from his employer any damages which he has suffered and which have been caused by that breach, the onus being upon
him to prove the causation, existence and amount of any such damage. By contrast, the issues which arose before the
Commission on the proceedings instituted by the appellant were whether, in all the circumstances, the dismissal of the
appellant from his employment was harsh, oppressive or unfair, and if it were, whether the appellant was entitled to the
payment of any amount, or compensation for the loss or injury caused by the dismissal, or whether he should be reinstated
or re-employed, or whether there should be any ancillary or incidental relief to give effect to any other order for relief Industrial Relations Act s 23A. The decision by the Commission about whether or not the dismissal was harsh, oppressive
or unfair was required to take into account all the features of the case including the express and implied terms of the
employment as well as the impact of the decision upon Mr Garbett himself.
Because Commissioner Wood and the Full Bench concluded that there had been no breach, by the respondent, of the
terms of the appellant’s contract of employment as implied by the MCEA in this case, the decisions below failed to
address the vital issue of whether, in these circumstances where there was such a breach of contract, the dismissal was, for
that reason, and in effect harsh, oppressive or unfair. By failing to address this issue I consider that there was an error of
law in the decisions both of the learned Commissioner at first instance and of the Full Bench and that, as a result, there
has not been a determination of the appellant’s claim according to law. Had that issue been addressed below it would, in
my opinion, have been necessary for the Commission to make findings about the effect of that breach of contract in this
particular case, especially having regard to any consequences which it may have caused to the appellant which he asserted
caused him loss or damage. Such an exercise would inevitably have required the Commission to make further findings of
fact about the effect of this breach of contract upon the appellant and the gravity of any consequences for him in the
particular situation. It would also be necessary, in my opinion, for the Commission to make findings of fact about the
consequences of this breach of contract in a situation where, had the termination of employment been carried out in a
manner which complied with the terms of the contract of employment, as indeed the Commission has already found
would have been justified, whether the course which was followed by the respondent by acting in breach of contract
produced loss or damage for the appellant which would not, otherwise, have occurred. Only when findings of fact of this
nature are made will it be possible to determine the appellant’s claim finally by deciding whether or not, in all the
circumstances, his dismissal was harsh, oppressive or unfair, and, if it were, whether the appellant has suffered any loss or
damage in respect of which compensation or other relief should have been ordered under s 23A.
These issues were not addressed below and this Court is not entitled to review the evidence in order to make findings of
fact, for the first time, which were not made by the Commission. This Court is restricted to dealing with grounds of
appeal which contend that the decision below is erroneous in law or is in excess of jurisdiction - s 90(1). Although this
Court has power to confirm the decision of the Commission, even where a ground of appeal is made out but this Court is
satisfied that no injustice has been suffered by the appellant, that power cannot be invoked in the present circumstances.
This is because, in the absence of findings by the Commission about the consequences and effects of this breach of
contract by the respondent, and in particular what, if any, loss or damage it has caused to the appellant, it is not possible to
decide, according to law, whether this dismissal was harsh, oppressive or unfair or, if it were, whether the appellant is
entitled to any particular form of relief. Only the Commission can make those findings and, as the appellant has, in my
respectful view, made out his case that there has been an error of law by the Commission, I consider that the appeal
should be allowed and the claim remitted to the Commission for further hearing and determination in conformity with the
decision of this Court.
As this is likely to necessitate a further hearing before the Commission it is perhaps desirable that I expand on the course
which I consider needs to be followed in order to determine the appellant’s claim according to law. One very significant
feature of this case is that the employer had restructured its workforce so producing a genuine redundancy where
objective factors had led inexorably to the conclusion that it was the appellant, rather than any other employee, who
should be retrenched. As the Commission found, this means that the employer was entitled to terminate the employment
of the appellant for the reasons given and that, for the same reasons, reinstatement was not appropriate or practicable.
That reduces the controversy to whether, in this particular case, the procedure followed in implementing the dismissal and
its consequences, involving as they did a breach of the terms of the contract of employment, were harsh, oppressive or
unfair - a judgment which must be made in the knowledge that grounds for the termination existed and retention of the
benefit of the employment relationship by the appellant was no longer possible. It is also a decision which needs to be
made in the knowledge that the appellant was paid all the salary and benefits to which he was entitled under his contract
of employment, including a payment in lieu of notice. In these circumstances, the vital question of whether or not there
was a harsh, oppressive or unfair dismissal, would appear to depend upon whether the breach of the implied terms of the
contract of employment caused any loss or injury to the appellant by reason of the manner in which that inevitable
termination was implemented.
In my view, this decision will require a finding to be made about whether the failure of the respondent to observe its
contractual obligation to inform Mr Garbett of the action on the redundancy and to discuss the matters required by the
term of the contract imported by s 41(2) of the MCEA resulted in any identifiable loss or damage for the appellant, such as
the loss of a real opportunity to take up some alternative position with the respondent, or to apply for, or obtain, another
employment opportunity elsewhere. It also seems to require a finding to be made whether the likely effects of the
redundancy might have been avoided or minimised by any discussion which the employer should have initiated but, in
breach of its contract, failed to do.
Earlier in these reasons I have observed that the measure of damages at law for wrongful dismissal of an employee is not
necessarily the same as an employee’s entitlement to compensation or other relief under s 23A of the Industrial Relations
Act for a case of harsh, oppressive or unfair dismissal even though, in both instances, the principle underlying the measure
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of relief to be granted is compensatory and not punitive. Indeed, FDR Pty Ltd & Ors v Gilmore; Gilmore v Cecil Bros &
Ors (supra) is an example of where a large severance payment made by the employer did not discharge the employer’s
liability to pay compensation for that unfair dismissal - although there are some special features of that case involving the
manner by which the employer had assigned the severance payment which may have contributed materially to that result.
Nevertheless, the claim of an employee who has had his employment terminated in breach of contract, but who has been
paid wages in lieu of notice, will seldom generate an entitlement to damages for breach of contract. This is because, as
explained by Brennan CJ, Dawson and Toohey JJ in Byrne & Frew (supra) at 428—
“Even if an employee who is wrongfully dismissed chooses to keep the contract of employment on foot, he or she
cannot claim remuneration in respect of any period after the wrongful dismissal because the right to receive
remuneration for services is dependent upon the services having been rendered. The employee is also under a duty
to mitigate any damage. Moreover, a court will not, save in exceptional circumstances, order specific performance
of the contract of personal service. The possible continuation of the contract of employment after a wrongful
dismissal will, therefore, ordinarily be of no real significance as it will for all practical purposes be at an end.”
The position is fully apparent from the judgment of Anderson J in this Court in Dellys v Elderslie Finance Corporation
Ltd (supra) at [39] where his Honour said—
“In the absence of express terms in the contract of employment providing for special payments on termination and
where summary dismissal is not justified, the single obligation on the employer in terminating the contract is to
give reasonable notice that if he fails to do so, there will be a wrongful dismissal entitling the employee to the
single remedy of damages. The general rule with respect to the quantification of damages for wrongful dismissal
is that the starting-point is the gross amount which would have been earned during the period of reasonable notice
had the contract continued. From this must be deducted the gross amount actually received by the employee
during that period: Kilburn v Enzed Precision Products (Australia) Pty Ltd (1988) 4 VIR 31 at 33 - 34. The
amounts to be deducted include all payments made to the employee by the employer (including payments for
leave which is due to the employee) as well as all remuneration earned by the employee in other employment:
Quinn v Jack Chia (Australia) Ltd [1992] 1 VR 567 at 581. Of course, the employee will be entitled to have the
benefit of any accrued rights such as wages actually earned, but not paid.”
In determining the significance which should be given to a dismissal which involves a minor breach of the contract of
employment, in a situation where there is relief claimed for harsh, oppressive or unfair dismissal, the court or tribunal
should concentrate on the overall effect of the dismissal in its context rather than treating the issue as being concluded by
the establishment of any breach by the employer of the terms of the contract of employment however inconsequential. In
Byrne & Frew v Australian Airlines Ltd (supra) McHugh and Gummow JJ, at 466, cited with approval the observations
of Bray CJ in R v Industrial Court of South Australia; Ex parte General Motors-Holdens Pty Ltd (1975) 10 SAIR 582
where the learned Chief Justice said—
“A lawful dismissal, in appropriate circumstances, can, I think, be legitimately categorised as harsh and
unreasonable, and probably it could even be called unjust. Conversely, some wrongful dismissals, as when by
excusable mistake a notice is given slightly short of the necessary week, might deserve none of these adjectives.
The criterion is not lawful or wrongful dismissal, but harsh unjust or unreasonable dismissal.”
Consequently, I consider that this appeal should be upheld. I propose that this Court should make the following orders—
1.
This appeal be allowed.
2.
The decision of the Full Bench of the Industrial Relations Commission of 6 February
2001 dismissing the appellant’s appeal from the decision of Commissioner Wood of 9 May
2001 be set aside.
3.
In lieu thereof it be ordered that the appeal to the Full Bench from the decision of Commissioner
Wood of 9 May 2001 be allowed.
4.
That the appellant’s claim for relief under s 29(1)(b) be remitted to Commissioner Wood for
further hearing and determination in conformity with the decision of this Court.
_________
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Reasons for Decision
THE PRESIDENT—
1

INTRODUCTION
This is an appeal against the decision of a Public Service Arbitrator (hereinafter referred to as “the Arbitrator”) by the abovenamed appellant employer. There was no cross-appeal.

2

I refer to the respondent hereinafter as “the CSA”, and to the appellant as “the Director General”.

3

The decision was made on 5 December 2002 in matter No P 2 of 2001. The decision, formal parts omitted, reads as follows
(see pages 83-84 of the appeal book (hereinafter referred to as “AB”)):“1)
That the decision of the Director General, Department of Justice to exclude Ms Bowles from Broome
Regional Prison is a decision within the jurisdiction of the Public Service Arbitrator.
2) That the decision of the Director General, Department of Justice to exclude Ms Bowles from the Broome
Regional Prison is void.
3) That the application for an order requiring the Director General, Department of Justice to return Ms Bowles to
work in the Broome Regional Prison is hereby dismissed.
4) That the decision to transfer, and the purported act of transferring, Ms Bowles to Hakea Prison are hereby
declared void.
5) That the Director General, Department of Justice is not to transfer Ms Bowles to Hakea Prison unless there is
demonstrated an acceptance of her by the aboriginal community of the local area.
6) That the Director General, Department of Justice should not have ceased paying Ms Bowles her ordinary
salary and—
(a)
from the date of this order is to reinstate payment of her salary; and
(b)
by 18 December 2002 is to pay Ms Bowles the balance of the salary due from the date it was ceased.
7) That until 17 January 2003 the Director General, Department of Justice endeavour, in consultation with
Ms Bowles, to see whether a suitable alternative position can be found for her in the Broome area, including
part-time or at a lower classification.
8) That the application otherwise is hereby dismissed.”
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GROUNDS OF APPEAL
The Director General now appeals against that decision on the following grounds (see pages 2-3 (AB)):“1.
The Public Service Arbitrator erred in law in declaring that the decision of the Appellant to exclude Ms
Bowles from Broome Regional Prison is a decision within his jurisdiction.
PARTICULARS
(a)
The decision was not an industrial matter.
(b)
The Public Service Administrator was functus officio in respect of this issue having considered it
and having made determinations in respect of it in his decision delivered on the 14th of March,
2002 which were not pursued in Appeal FBA 17 of 2002 to the Full Bench.
2.
The Public Service Arbitrator erred and erred in law in declaring that the decision of the Appellant to
exclude Ms Bowles from the Broome Regional Prison is void.
PARTICULARS
(a)
The Public Service Arbitrator was functus officio in respect of this decision having considered it and
having made determinations in respect of it in his decision delivered on the 14th of March, 2002,
which were not pursued in Appeal FBA 17 of 2002 to the Full Bench.
(b)
The decision was not an industrial matter.
(c)
The Public Service Arbitrator failed to execute his arbitral jurisdiction in his determination in
respect of this decision, if it constituted an industrial matter, in that he did not consider the decision
according to equity, good conscience and its substantial merits in relation to both the Appellant and
Ms Bowles in that he had no or insufficient regard to the position of the Appellant.
3.
The Public Service Arbitrator erred and erred in law in declaring that the Appellant should not have ceased
paying Ms Bowles her ordinary salary and ordering that—
(a)
from the date of his order the Respondent is to reinstate payment of Ms Bowles salary and,
(b)
by the 18th of December 2002 is to pay Ms Bowles the balance of the salary due from the date it was
ceased.
PARTICULARS
(a)
Ms Bowles was not entitled to salary having rendered no service.
(b)
The Public Service Arbitrator had no or insufficient regard to his finding that it was Ms Bowles
behaviour which precluded her being able to render service at Broome Regional Prison in
accordance with her appointment and her stated requirement to be placed in Broome.
(c)
The Public Service Arbitrator had no or sufficient regard to the prospect of the Appellant being
unable to place Ms Bowles in alternative employment acceptable to her.
(d)
The Public Service Arbitrator failed to execute his arbitral function in respect of this issue in that he
did not consider it according to equity, good conscience and the substantial merits as he had no or
insufficient regard to the position of the Appellant.
4.
The Appellant seeks the following orders—
(a)
Orders (1) and (2) made by the Arbitrator be quashed.
(b)
Order (6) made by the Arbitrator be quashed.”
BACKGROUND
This is an appeal against the decision of the Arbitrator made when the matter was, in fact and substance against only one
finding, remitted by the Full Bench by order dated 25 September 2002 after the Full Bench heard and upheld an appeal,
No FBA 17 of 2002, against a decision made by the Arbitrator in the same matter, P 2 of 2001, on 14 March 2002.
The appeal to the Full Bench (FBA 17 of 2002) was against only one matter which was the sole subject matter of the decision
and which constituted the order made by the Arbitrator at first instance, namely the dismissal of the CSA’s application by the
Arbitrator because he had no jurisdiction.
The background to the matter is expressed in detail in the reasons for decision of the Full Bench in CSA v Director General,
Ministry of Justice (2002) 82 WAIG 2858 (FB) ((ie) in the appeal proceedings to which I have just referred).
The above-named respondent, the CSA, is an organisation of employees which made application to the Arbitrator, at first
instance, on behalf of Ms Blanche Bowles, in relation to a decision made by the Director General to transfer her from her
position as a prison support officer at the Broome Regional Prison to the position of prison support officer at the Hakea Prison,
Perth. This was a decision made by the Director General, as Chief Executive Officer of a department called the Ministry of
Justice. At all material times, Ms Bowles has been an officer of that department, and the prisons concerned were administered
by the Director General.
On 17 July 2000, having been on sick leave for some time, she was told not to return to the prison, and in fact, the then
superintendent of the prison, Mr Phillip John Coombes-Pearce, purporting to act pursuant to s.66 of the Prisons Act 1981,
excluded her from the prison.
The basis of this decision, as he expressed it, was that, having regard to the matters involving Ms Bowles and unresolved
issues relating to her, he held grave concerns for the good order of the prison if she were to resume her duties there.
The Arbitrator found, and this finding was not challenged, that there were problems with her fellow employees and that these
were due to her. There were serious problems. She had herself said in July 1999 that she had absolutely no faith in the
management system of the prison or in the management system in Perth, and she felt that she could no longer effectively fulfil
her role as prison support officer at the prison, he found.
On 26 February 2001, the department purported to transfer her to Hakea Prison as a prison support officer, requiring her to
report for duty there on 28 March 2001, and gave her written notice to that effect.
What is not in dispute in this appeal is as follows:(a) Ms Bowles is not working and has not worked since she was excluded from the prison.
(b) Ms Bowles is not being paid.
(c) Ms Bowles is not able to be transferred to Hakea Prison, the transfer being void.
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Ms Bowles does not wish to leave the Kimberley region because of personal and family considerations.
Ms Bowles has not worked in any capacity for the Director General since July 2000.
The Director General undertook to continue to pay Ms Bowles’ salary and continued to pay it until 22 April
2002, that is until the hearing and determination of the first proceedings at first instance, but she has not been
paid since and was not being paid when the matter was first before the Arbitrator.
In fact, the Arbitrator found at first instance, and it was not in issue in these proceedings, that the Director
General ceased to pay wages because Ms Bowles was absent from work without approval.
(g) Her employment was, at all material times, subject to the Public Sector Management Act 1994.
(h) She has, in fact, been excluded from Broome Regional Prison since the original letter of 26 February
2002 and resisted her transfer to Hakea Prison, which purported transfer the Arbitrator declared to be void.
When the matter was remitted back by the Full Bench for the second hearing by the Arbitrator, the following orders were
sought (see pages 76-77 (AB)):“(1)
The decision of the respondent in relation to the transfer of Ms Bowles is void ab initio.
(2)
That the respondent facilitate Ms Bowles’ return to work in Broome Regional Prison, or transfer Ms Bowles
to a suitable alternative position in the Broome Region.
(3)
That until such time as Ms Bowles returns to work in Broome Regional Prison or is transferred to a suitable
alternative position in the Broome Region, the respondent is to continue to pay Ms Bowles her salary
without loss of entitlements or continuity of service.
(4)
The respondent pay Ms Bowles damages for breaching their implied obligation to always act in a manner
consistent with maintaining confidence and faith in the employment relationship.”
Ms Bowles has, in fact, been excluded from Broome Regional Prison and has resisted her transfer to Hakea Prison at Perth.
THE FUNCTUS OFFICIO GROUNDS OF APPEAL
This appeal is based, inter alia, on the grounds that certain findings could not be made by the Arbitrator, because in relation to
them the Arbitrator was functus officio, and he could not therefore revisit findings which he had made at first instance, on the
occasion of the first hearing.
I should point out that the findings necessary for the disposition of the matter at first instance prior to the appeal were those
necessary to establish whether jurisdiction existed or not, because that is what the Arbitrator determined and only what he
determined.
The Full Bench determined that there was jurisdiction to hear and determine the matter of the transfer proposed to Hakea
Prison, its validity and otherwise, and made certain observations about the course of the proceedings, otherwise.
However, once it was determined that the Arbitrator had jurisdiction and the matter was remitted to him to hear and determine
according to law, he was then required to make all of the necessary findings of fact or law or fact and law to enable him to
reach a decision in accordance, inter alia, with s.26(1)(a) of the Industrial Relations Act 1979 (hereinafter referred to as “the
Act”), which is what he did. Findings which he made earlier at the first hearing, but not required for the determination of
whether he had jurisdiction or not, were not binding on the Arbitrator, unless there was express or implicit consent to that from
the parties or unless the Arbitrator himself allowed those to stand, or otherwise adopted them expressly or impliedly. In other
words, the Arbitrator was commencing a hearing and determination of the matter based on the fact that he now had jurisdiction
to do so, which he had said previously he did not have.
The doctrine of functus officio is a description or consequence of the performance of a function, having regard to the statutory
power or obligation to perform that function. The effect of the application of the doctrine is that, once the statutory function is
performed, there is no further function or act for the person authorised under the statute to perform (see Jayasinghe v Minister
for Immigration and Ethnic Affairs and Another (1997) 145 ALR 532 per Goldberg J, and see also Aussie Online v John Lane
81 WAIG 2511 (FB) and the cases cited therein).
In this case, the matter was remitted back to the Arbitrator by the Full Bench for his statutory function to be performed because
the Arbitrator had not commenced to perform that statutory function, previously having determined that he did not have
jurisdiction. The matter then seems to have been proceeded with using the findings made in relation to the evidence at first
instance (the first hearing) and without adducing further evidence.
The Arbitrator was therefore entitled and indeed required to make the findings referred to in grounds 1 and 2, and, indeed, all
of those findings of fact or law or fact and law which were necessary for the hearing and determination of the CSA application.
For those reasons, grounds 1 and 2(a) are not made out. The Arbitrator was not functus officio.
THE DECISION TO EXCLUDE – AN INDUSTRIAL MATTER
For the reasons already held by the Full Bench, and which I adopt and repeat hereunder, the decision to exclude Ms Bowles
from Broome Regional Prison was an “industrial matter”, and the decision to declare it void was within jurisdiction for that
reason (see CSA v Director General, Ministry of Justice (FB) (op cit) at pages 2863-2866).
It was also submitted that the Arbitrator failed to exercise his arbitral jurisdiction according to equity, good conscience and the
substantial merits of the case; that is the exercise of the discretion miscarried. I do not understand that submission. The
decision to declare the superintendent’s decision void because Ms Bowles was denied natural justice was not a discretionary
decision as that is defined in Norbis v Norbis (1986) 161 CLR 513 (see also Coal and Allied Operations Pty Ltd v AIRC and
Others [2000] 203 CLR 194), and, for the reasons advanced by the Arbitrator, it was correct. It was not submitted that the
decision was one based on a finding of mixed fact and law or of a finding of law only which was the case. It was also open to
find that the superintendent’s act was void as being beyond power for the reasons expressed in CSA v Director General,
Ministry of Justice (FB) (op cit). That ground fails also for that reason, and, in fact, the Arbitrator being correct in law was
therefore correct according to s.26(1)(a) of the Act.

THE MAIN COMPLAINT – ORDER 6 – NO WORK NO PAY
The main complaint, upon the appeal (ground 3), was against order 6 of the decision which required the Director General to
reinstate payment of Ms Bowles’ salary indefinitely into the future, and to pay what she had not been paid in the past by
18 December 2002, that is the salary due from the date when it ceased to be paid.
26 The first question which arose was whether Ms Bowles was entitled to be paid any salary, she not having, as was not an issue
in the case, rendered any service for the period in the past, for which it was ordered to be paid.
27 A fortiori, such a proposition would apply to any future employment.
25
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The Director General submitted that Ms Bowles was not entitled, on any contractual basis, to be paid any salary if she rendered
no service. There was reliance on Automatic Fire Sprinklers Pty Ltd and Another v Watson [1946] 72 CLR 435 and Csomore
and Another v Public Service Board of NSW [1986] 10 NSWLR 587. (The Full Bench was also referred to Bennett v
Commonwealth and Another [1980] 1 NSWLR 581 and Electricity Commission of NSW v FEDFA (NSW) (1975) AR 504).
(Those cases are not apposite).
Automatic Fire Sprinklers Pty Ltd and Another v Watson (op cit) at pages 465-466 per Dixon J is authority for the proposition
and has long been held in this country to be such, which I now express in the following terms, quoting His Honour’s reasons
for judgment:“A contract for the establishment of the relation of master and servant falls into the same general category of
agreements to pay in respect of the consideration when and so often as it is executed, and is, therefore, commonly
understood as involving no liability for wages or salary unless earned by service, even though the failure to serve is
a consequence of the master’s wrongful act.
It is, of course, possible for the parties to make a contract for the payment of periodical sums by the master to the
servant independently of his service. Indeed that is, in effect, what the Duke of Westminster persuaded the majority
of the House of Lords he had done in Inland Revenue Commissioners v. Duke of Westminster (2). But, to say the
least, it is not usual. The common understanding of a contract of employment at wages or salary periodically
payable is that it is the service that earns the remuneration and even a wrongful discharge from the service means
that wages or salary cannot be earned however ready and willing the employee may be to serve and however much
he stand by his contract and decline to treat it as discharged by breach.
…
His only remedy is in unliquidated damages for wrongful dismissal. By keeping his contract open, he may be able
to resume his service without a new contract, if his employer is induced to retract the discharge.”
In Macken, O’Grady, Sappideen and Warburton, “Law of Employment”, 5th Edition, at page 104 the learned authors say:“… even though an employee wrongfully discharged cannot recover wages, for they have not been earned
according to the terms of the contract, he or she will have other remedies of varying utility available.”
- and at page 105:“the passage quoted from Watson affirms the interdependence of service and wages in a claim for wages;
particularly important is the point made in the passage that even if the worker is prevented from working by the
wrongful act of the employer, the worker still cannot claim wages”.
This same conclusion was reached by Rogers J in Csomore and Another v Public Service Board of NSW (op cit) where His
Honour said at page 595:“Unless an employer waives the usual requirement of a contract of employment that an employee perform the full
range of work properly assigned to him or unless the award under which the employee works makes a contrary
provision, payment of wages is conditional upon performance by the employee of the full range of work assigned
or, at least, a readiness and willingness to do so.”
His Honour also said at page 598:“The right of the employer is not a right to deduct or a right of set-off. It is the right to deny payment on nonfulfilment by the other party of the obligation which makes the weekly or fortnightly salary payable.”
It is service not work which earns wages, although work will be the usual service (see “Law of Employment”, 5th Edition, (op
cit) at page 104). However, the readiness, willingness and ability of the worker are irrelevant if the employee seeks not wages
but damages and injunctive relief (see “Law of Employment”, 5th Edition, (op cit) at page 106), and see also the discussion of
relevant cases by Ryan J in Independent Education Union of Australia v Canonical Administrators, Barkly Street, Bendigo and
Others (1998) 157 ALR 531.
Where a statute or award requires the payment of award wages, except in designated circumstances, if the employer’s conduct
falls outside the provisions there may be a duty to pay wages (see Kidd v Savage River Mines [1984] 6 FCR 398).
In Automatic Fire Sprinklers Pty Ltd and Another v Watson (op cit) the employee, Watson, was willing to work in his old
position and refused to treat the contract as at an end, but still presented himself for work. However, it was held that that
readiness and willingness would not have entitled him to wages at common law.
I wish therefore to make it clear that it is service, not readiness and willingness, which entitles a person to recover wages upon
a claim for wages on that authority. In this case, there was no service by Ms Bowles and that was undisputed. As to the
question of willingness, if it were relevant, Ms Bowles’s willingness to work must have been in doubt given the finding on the
evidence referred to above that in July 1999 she had said that she had absolutely no faith in the management system of the
prison at Broome or the management of the department in Perth, and that she felt that she could no longer effectively fulfil her
role at the Broome Regional Prison.
No award was prayed in aid in this case.
What was submitted on behalf of the CSA was that the Public Sector Management Act 1994 (hereinafter referred to as “the
PSM Act”) applied to Ms Bowles’ employment and that statute modified the contract of employment. It was not seriously
submitted that Ms Bowles was an “officer” and not an “employee”. Under the PSM Act, an employee may be employed by the
Crown or any Minister of the Crown or any public authority (see s.3 to s.5 of the PSM Act).
Where a contract and statute exist side by side, it is clear that the common law will imply terms in the manner and to the effect
dealt with earlier and subject to the statute (see Day v Hunkin [1938] 61 CLR 65 at 75 per Latham CJ).
If the relationship is contractual, the contract must be consistent with any statutory provision which affects the relationship. No
agent of the Crown has authority to engage a servant on terms at variance with the statute. To the extent that the statute
governs the relationship, it is idle to enquire whether there is a contract which embodies its provisions (see Director General of
Eduction (NSW) v Suttling [1987] 162 CLR 427).
The PSM Act, it is common ground, applies and applied to the employment of Ms Bowles.
In particular, Part 5 - Division 3 of that Act deals with disciplinary matters, and obviously applies and applied to Ms Bowles’
contract of employment.
S.80 of the PSM Act prescribes what is a breach.
S.81 of the PSM Act prescribes the procedure which must be followed if it is suspected that a person has committed a breach of
discipline as defined in s.80 whilst serving as an employee in a public sector body.
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The only power to suspend is a power to suspend without pay and which is contained in and required to be exercised in
accordance with s.82 of the PSM Act, which reads as follows:“(1)
If an investigation is initiated under section 81, the employing authority may at any time before proceedings
against the respondent are terminated within the meaning of subsection (2) suspend the respondent, if still
its employee, without pay.
(2)
When proceedings against a respondent for a suspected breach of discipline are terminated by(a)
the taking of action under section 83 or 84 that is not cancelled under section 85, or the taking of
action under section 86(3), 88(1) or 89; or
(b)
a finding that no breach of discipline was committed by the respondent,
the employing authority shall terminate any suspension of the respondent without pay under subsection (1)
and, if no breach of discipline has been found to have been committed by the respondent, restore to the
respondent the pay of which the respondent has been deprived during the period of that suspension.
(3)
An employing authority may, in relation to an employee who has been suspended without pay under subsection (1),
on its own initiative or on the application of that employee restore pay to that employee for such period as the
employing authority thinks fit.”
There cannot be any lawful suspension with pay under the PSM Act (see s.82(1)).
46 Further, suspension can only occur after an investigation is initiated under s.81. Otherwise, there cannot be a lawful
suspension.
47 It was conceded that no action was taken by the Director General, under s.81or s.82 of the PSM Act, at any time, but there was
a de facto suspension at first with pay and then without pay, all unauthorised by the statute. It was not contended that the
suspension was authorised by the statute or by an award. It must therefore be accounted ultra vires. However, it cannot, for
fundamentally the same reasons as were found in Csomore and Another v Public Service Board of NSW (op cit), found a claim
for wages.
48 It was submitted on behalf of the Director General that the Director General had acted fairly in not instituting disciplinary
proceedings, and or/effecting a dismissal. I do not understand the relevance of that submission, whatever the motivation was,
for the Director General’s inaction. It really should be observed that since Ms Bowles has not since 2000 rendered any service,
the problems which have followed have arisen because the proper procedures under the PSM Act or the contract have not been
followed or the remedies available invoked by either party.
49 The important question in this matter is whether the statute requires the payment of monies whether services are rendered by
Ms Bowles or not, because as a matter of common law, as will be obvious from the above-mentioned authorities, there was no
obligation in contract, upon the Director General to pay any salary to Ms Bowles when she was not rendering any service, as
she was not, whether she was being unlawfully prevented from rendering such service or not.
50 It follows, too, that if the common law applies, she is not entitled to claim wages under the contract without performing
services.
51 On a fair reading of the PSM Act there is no express provision in it, and no obligation to be implied from it, which could be
construed as requiring the Director General to do what is not required by the contract of service.
52 Ms Bowles has rendered no service and is not entitled to be paid wages or salary.
53 Whether the suspension was unlawful or not, however, on the authority of Csomore and Another v Public Service Board of
NSW (op cit) and “Law of Employment”, 5th Edition, (op cit), Ms Bowles was not entitled to be paid a salary, since she has not
rendered any service for the relevant periods.
Estoppel
54 It was submitted on behalf of the CSA that because the Director General had paid her her salary until the first hearing was
completed this constituted some sort of estoppel. It was not submitted in any detail, however, how such a proposition was
tenable. I do not understand that it could be. There was a payment voluntarily paid for a fixed term and accordingly withdrawn
as the Arbitrator found when she did not render any service. There was no entitlement to be paid salary whilst Ms Bowles did
not provide a service. That is the case whether the employer had acted unlawfully or not. She was not entitled to be so paid.
Ground 3 – The Exercise of the Discretion
55 Appeal ground 3(d) alleges there was an error in the exercise of the discretion. At first instance an order was made that
Ms Bowles be paid for a future indefinite period irrespective of her failure to give service. The order made was in itself an
unsound exercise of discretion within the meaning of House v The King [1936] 55 CLR 499. Thus, the Full Bench is able to
exercise its discretion in substitution for that of the Arbitrator. That was the weight of the submissions.
56 The current situation can therefore be summarised as follows:(a) Ms Bowles has been unlawfully suspended from her employment at Broome Prison and remains so
suspended.
(b) The order of the superintendent excluding her from the prison has been declared void and of no effect.
(c) The Arbitrator has specifically imposed, however, no obligation on the Director General to return Ms Bowles
to work in the Broome Regional Prison.
(d) It is not clear that she is or was ready, willing, able and available to return to work having regards to her
expressed views in July 1999 about this matter.
(e) There is a finding which has not been appealed against that finds culpability in her for her inability to get on
with her fellow employees, and remarks on the strong feeling against her by her fellow employees, at Broome.
(f) The purported transfer to Hakea is void and she is not to be transferred unless there is demonstrated an
acceptance of her by the aboriginal community in the area.
(g) Thus, she:(i)
Is not presently being required to transfer, nor was it so submitted.
(ii)
Is not validly excluded from the Broome Regional Prison but she is not required to return to work
there nor is her employer required to have her work there.
(iii)
The Director General was directed to endeavour to find an alternative position in the Broome area
and to do so before 17 January 2002. It is not a matter for the Full Bench to consider what has
happened in relation to that order.
45
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She is also required to be paid the arrears of unpaid salary and to be paid her salary indefinitely into
the future, whether she is rendering service or not.
57 In my opinion, whilst acting as Arbitrator the Arbitrator is not to determine existing rights and enforce them as if she were
acting judicially when he or she is not. He or she may, however, determine rights on the way to arbitrating in accordance with
s.80E(5) of the Act which gives the Arbitrator wide powers to review, nullify, modify or vary any act, matter or thing done by
an employer.
58 The Arbitrator is required to act according to equity, good conscience and the substantial merits of the case (see s.26(1)(a)).
59 I am not persuaded that in this jurisdiction this enables to the Arbitrator to depart from the duty to apply the general law (see
Qantas Airways Ltd v Gubbins and Others [1992] 28 NSWLR 26). It was not so argued before me. If that is so then there is
simply no legal right to be paid any salary for the time that Ms Bowles did not serve and certainly no entitlement to be paid
indefinitely in the future when there is no evidence that she intends to serve.
60 However, if the matter as it might well be arguable, were required to be settled by arbitral orders not impeded by such a view, I
am of the opinion that the equity, good conscience and substantial merits of the case militated against those orders being made
and that the exercise of the discretion at first instance miscarried. There a number of facts and factors which are relevant and
which support such a finding:(a) The exclusion of Ms Bowles from Broome Regional Prison was unlawful.
(b) The Director General attempted to transfer her in her employment by an ultra vires act. That, however,
occurred after the difficulties arose in the prison between Ms Bowles and the other employees.
(c) The Director General effected her suspension from employment unlawfully and failed to resolve this matter in
accordance with the PSM Act and/or the contract of employment when that is what should have been done.
(d) Against that is a matter of fact:(i)
Ms Bowles, in 1999, expressed a lack of confidence in management and after a period of
disputation, an unwillingness to continue in her employment at Broome Regional Prison. It is not
therefore the case at all that she has necessarily been willing to perform as an employee at Broome
Regional Prison for some time.
(ii)
She will not work outside the Kimberley which makes resolution of this matter difficult.
(iii)
She is not employable in the Broome Regional Prison because of her own culpable inability to get
on with her fellow employees, as found by the Arbitrator, and her presence there was disruptive.
(e) Given those facts and as a matter of principle, an order that she be paid indefinitely into the future when there
is no evidence that she will perform any service, has performed any service or is entirely willing to, is unfair
to the employer, in any event.
The mere indefiniteness of the order’s duration in itself is not in the interest of the employer, or, for that
matter, the employee (see s.26(1)(c)), and is an unsound exercise of the discretion for those reasons as well as
for its uncertainty.
(f) For the reasons expressed in (d)(i), (ii) and (iii), an order for past salary to be paid is unsatisfactory and unfair.
(g) These factors, (d)(i), (ii) and (iii) weigh against the effect of the ultra vires acts of the Director General
because it is Ms Bowles’ undisputed inability to get on with her workmates and her disruptiveness which are
at the core and the cause of this matter.
(h) It is not all certain that an order for past unpaid salary as compensation can be made in any event (see SGIC v
Johnson (1997) 77 WAIG 2169 (IAC).
Finally
61 For those reasons, it is open to find that the exercise of the discretion at first instance miscarried because the Arbitrator did not
apply all of those factors or apply them in the manner in which I am satisfied they should have been applied.
62 In my opinion, regrettably, this matter has reached an impasse where the interests of the parties should take second place to
that of the community (see 26(1)(c)). This matter should have been settled by the parties long ago or otherwise resolved
according to law. That it was not is in part due to the fact that proper statutory or contractual steps were not taken.
63 For those reasons, I am satisfied that applying the principles in House v The King (op cit), the discretion, at first instance,
miscarried. I would uphold the appeal. I would quash order 6 of the decision at first instance for those reasons. I would
otherwise dismiss the appeal.
COMMISSIONER P E SCOTT—
I have had the benefit of reading the Reasons for Decision of His Honour, the President. They set out the background to this
matter and the grounds of appeal. I respectfully agree with him that as a matter of law, the learned Senior Commissioner was
not functus officio when the matter was remitted to him by the Full Bench following appeal FBA 17 of 2002.
65 Given that the Full Bench in its Reasons for Decision in that appeal expressed views on certain matters, even though those
matters were not the subject of grounds of appeal which were pursued during the course of the appeal, it is hardly surprising,
and would be expected, that the learned Senior Commissioner would give further consideration to those matters about which
he had previously expressed views, albeit that they were expressed in circumstances where he concluded that there was no
jurisdiction. The matter was remitted to him by the Full Bench. In these circumstances of him not having issued orders in
respect of any of those matters, he was able to give those matters further consideration.
66 I also agree with His Honour, the President that the issue of the matter being an industrial matter has been addressed in the
Decision of the Full Bench in appeal No. FBA 17 of 2002 and I am not persuaded that the ground of appeal is correct.
67 As to the main issue of this appeal being order No. 6, that the Director General, Department of Justice should not have ceased
paying Ms Bowles her ordinary salary and requiring that payment of salary be reinstated and, in effect be ongoing, I conclude
that the learned Senior Commissioner erred. The manner of Ms Bowles exclusion from the prison was clearly in error. She was
excluded from the workplace in a manner not dealt with by the Public Sector Management Act 1994 (“the PSM Act”) nor did
the employer purport to suspend her according to the provisions of that Act. What is of significance is that—
(a)
the employer purported to exclude her in a manner which is not permissible; and
(b)
she did not perform any work for the period following that exclusion; and
(c)
the exclusion and the employer’s inability to provide work to Ms Bowles were due to her own conduct.
64
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That conduct formed a reasonable basis for some action to be pursued. However, there was no suspension from duty in
accordance with the PSM Act. Therefore, it is unnecessary to come to any conclusion as to impact of a suspension on any
entitlement or otherwise to payment.
In any event, the Arbitrator was required to consider the matter not merely on the basis of the lawfulness of actions but also
taking account of whether the result has been fair. Section 26 of the Industrial Relations Act 1979, which applies to the
Arbitrator, requires that the Commission give consideration to matters on the basis of equity, good conscience and the
substantial merits of the matter and to have regard for the interests of the persons immediately concerned. The Commission is
not a jurisdiction for the purpose of enforcement of the law. The Commission may, during the course of dealing with matters
on the basis of equity, good conscience and the substantial merits be required to have consideration to issues of breaches of
contract and of law but the ultimate test relates to resolutions according to fairness. This was confirmed by their Honours E M
Heenan J. and Hasluck J. in Garbett v Midland Brick [2003 WASCA 36 at paras 84-86 and 66 respectively]. Although that
matter deals with a claim of harsh, oppressive or unfair dismissal made by an employee pursuant to s.29, the principle also
applies to other matters before the Commission because of the requirements of s.26.
The question of whether Ms Bowles ought to have been paid for the period where she was not performing her duties involves a
combination of questions of law and of fairness. Firstly, as to the law, Automatic Fire Sprinklers Pty Ltd and Another v Watson
[1946] 72 CLR 435 provides that there is no entitlement to payment in the absence of performance of work. Even if that were
not so, the Commission would be required to come to an equitable resolution of the matter. In this case the reason for Ms
Bowles exclusion from the prison, be it done in a lawful manner or otherwise, was due to her own conduct and attitude. She
was unable to perform duties in the prison in which she was employed. As the Senior Commissioner found, it was untenable to
return her to her normal workplace, and she was not prepared to move from her home to take up work elsewhere. It was
inappropriate for her to be transferred to Hakea Prison without consideration of her acceptance by the Aboriginal community
in that local area.
I find that in those circumstances, taking account of the interests of both the employee and the employer, not just of the
employee, that it was unfair to require the employer to pay Ms Bowles beyond the point of her exclusion from the workplace.
The fact that the employer continued to pay her during part of the process of the matter before the Arbitrator does not and
should not mean that it is required to continue to pay her indefinitely.
Accordingly, I agree with His Honour that the learned Senior Commissioner erred in ordering payment from the date that the
employer had ceased such payment. Further, the order did not provide any conclusion to that requirement for payment of
salary, notwithstanding that the employer was required by order 7 to endeavour to find a suitable alternative position for Ms
Bowles only until 17 January 2003. Order 6 required payment indefinitely. I agree with His Honour, the President that the
requirement for ongoing payment is not fair.
I would uphold the appeal in that respect, quash order 6, and otherwise dismiss the appeal.
I also, with respect, strongly endorse His Honour, the President’s comments as to the necessity for this long running matter to
be resolved in the public interest. The parties should move to do so expeditiously.

COMMISSIONER S WOOD—
I have had the benefit of reading the reasons for decision of the Hon President. The grounds of appeal and background to the
appeal have been charted in those reasons and I do not need to repeat them. The appellant sets out three grounds of appeal
challenging orders 1, 2 and 6 of the Arbitrator’s decision. There is no cross appeal. In my view, the appeal grounds in respect
of orders 1 and 2 are not made out for the reasons expressed by the Hon President and I adopt those reasons.
76 The main complaint relates to the order for the appellant to backpay Ms Bowles and to continue paying her. The order is
expressed as—
“6)
That the Director General, Department of Justice should not have ceased paying Ms Bowles her ordinary
salary and—
(a)
from the date of this order is to reinstate payment of her salary; and
(b)
by 18 December 2002 is to pay Ms Bowles the balance of the salary due from the date it was
ceased.”
In this regard, the reasoning of the Arbitrator is contained in paragraphs 9 to 16 and in particular at paragraph 12 the Arbitrator
says—
“12. However, as I have found, the decision to transfer Ms Bowles to Hakea Prison was unlawful. This finding
was not challenged on appeal: see [40] of the Reasons of the Full Bench. Ms Bowles cannot held to have
been absent from work without approval for failing to report for work at Hakea Prison when the requirement
to do so was unlawful. Therefore, the reason that the respondent ceased paying her salary cannot stand. It
follows that payment of Ms Bowles’ salary should not have been ceased and it is to be reinstated and
continued.”
77 The appellant challenges this order on a number of grounds. They say in law an ordinary contract of employment requires
performance of work to get paid (Automatic Fire Sprinklers Pty Ltd v Watson (1946) 72 CLR 435) In accordance with that
case,
“a decision subsequently found to be void which resulted in an employer preventing an employee from rendering
service does not for that reason give rise to a legal entitlement to the payment of wages unless the contract of
employment so provides or a statute requires payment in the circumstances.”
In that sense, on the appellant’s submission, it matters not that the transfer of Ms Bowles was found to be unlawful. At law Ms
Bowles was still not entitled to payment as she did not work (Csomore v Public Service Board (1986) 10 NSWLR 587). The
appellant also says that the Arbitrator had no or insufficient regard for the actions of Ms Bowles which adversely impacted on
her employment, namely her disruptive behaviour towards other employees at Broome prison and her unwillingness to work
other than in Broome.
78 The respondent says that the appellant “cannot, legitimately and in good conscience claim that Ms Bowles is not entitled to her
salary because she did not render service, when it was the actions of the appellant which made it impossible for her to render
such service”. The actions of the appellant were the exclusion of Ms Bowles from Broome Regional Prison and the unlawful
and unreasonable attempted transfer of Ms Bowles to Hakea Prison. The respondent also says that the appellant does not have
the ability to stand down Ms Bowles without pay except in accordance with the Public Sector Management Act 1994 (PSM
Act), the Public Service Award 1992 or by order or agreement of the Commission. The respondent says that Ms Bowles was
appointed to an office, post or position pursuant to s.64 of the PSM Act. This carries with it the element of remuneration. If
Parliament had intended that officers could lawfully be suspended without pay outside the provisions of the PSM Act then
75
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s.82 would not have been enacted. Public Service Officers are not in a normal master-servant relationship but instead are
covered by special statutory regimes (Bennett v Commonwealth of Australia and Another (1980) 30 ALR 423). The respondent
says that Ms Bowles remained ready, willing and able to work and hence had to be paid (Gapes v Commercial Bank of
Australia Ltd (1980) 41 FLR 27). This the respondent says was not challenged by the appellant before the Arbitrator.
The respondent says that the appellant contributed to the situation, it was not simply Ms Bowles’ actions which caused her to
cease working, hence she cannot be lawfully denied her salary. Finally, the respondent distinguished Csomore in that Ms
Bowles did not refuse to perform part or all of her duties; and Automatic Fire Sprinklers in that Ms Bowles is a Public Service
Officer and hence is different and the matter is not concerned with termination of employment.
It is the case that Ms Bowles has not worked for the appellant since July 1999. She was unfit for work until July 2000. The
appellant agreed to pay her until 22 April 2002. The submission of the respondent is that the appellant is somehow estopped
from ceasing Ms Bowles’ salary because they agreed to continue paying her to that date. This submission has no merit for the
reasons expressed by the Hon President.
The Arbitrator’s order means that Ms Bowles would be paid from 22 April 2002 and continue to be paid into the future. The
Arbitrator says: “
“10. Accordingly, by the decision now to issue, the parties are returned to the same position that they were in at
the time the decision to transfer was made. That is, Ms Bowles remains an employee of the respondent. She
is ready, willing and available to return to work. She is not required by her employer to report for work. She
continues to receive her salary.”
Hence Ms Bowles who was seemingly available for work since July 2000, but has not worked, would be paid for all that time
and continue to be paid because the actions of the employer in attempting to transfer her were wrong and the reason for
ceasing her pay was thus wrong.
It is common ground that the appellant did not take action against Ms Bowles pursuant to Part 5, Division 2 or 3 of the PSM
Act, which relate to substandard performance and disciplinary matters. Whilst this is not a matter for this appeal, the appellant
submits that lack of action on that front should not cause criticism of the employer. I disagree. I do not understand why, given
the facts, the employer did not initiate disciplinary action or took so long to address the issue of transfer. There would appear
to be nothing in the contract of employment preventing the employer from paying Ms Bowles whilst she did not perform work,
but the wisdom of doing so needs to be questioned and not simply due to the benefit of hindsight.
The facts in this respect are as stated by the Hon President and I repeat them—
(i) Ms Bowles in 1999 expressed a lack of confidence in management and after a period of disputation, an unwillingness to
continue in her employment at Broome Regional Prison. It is not therefore the case at all that she has necessarily been
willing to perform as an employee at Broome Regional Prison for some time.
(ii) She will not work outside the Kimberley which makes resolution of this matter difficult.
(iii) She is not employable in the Broome Regional Prison because of her own culpable inability to get on with her fellow
employees, as found by the Arbitrator, and her presence there was disruptive.
Given these facts one must query whether, in fact, Ms Bowles presents herself as ready, willing and able to work for the
employer as the Arbitrator states in paragraph 10 of his reasons. The respondent says this was not challenged by the appellant
before the Arbitrator. I do not criticise this submission. However, the matter was clearly put to the parties by the Arbitrator as
an issue and would seemingly be part of the findings as quoted at paragraph 10.
The appellant does not concede the point but says that it does not really matter because the law says if you do not work you do
not get paid. In their mind it is as straightforward as that, irrespective of the circumstances. I will turn to that issue later,
however, I do not consider that it is an adequate portrayal of all the circumstances of this case to say that the issue of whether
Ms Bowles was ready, willing and able to work is not in question.
Was Ms Bowles legally entitled to be paid in any event? The respondent says ‘yes’ as she is a Public Service Officer and was
not suspended without pay in accordance with s.82 of the PSM Act. S.64 of the PSM Act says, and I paraphrase, that the
appointment of a Public Service Officer may be on a full-time basis “for an indefinite period as a permanent officer”. This is
the only section of the Act that I can find which may assist. The Public Service Award 1992 which is the other relevant
document for the purposes of understanding the contract of employment does not assist in this regard. S.82 of the PSM Act
then permits suspension without pay where an investigation under s.81 is initiated for a suspected breach of discipline. It
strikes me that s.82 is not relevant here as no disciplinary investigation has occurred. Ms Bowles was not suspended, the
employer has simply decided not to pay Ms Bowles because she did not attend for duty as required, albeit that requirement was
unlawful. I cannot conclude, having viewed the Award and the Act as a whole, and in particular s.64 and s.82, that these form a
complete and exclusive code which override any common law principle and prevent the deduction of pay except as prescribed
by them.
I would have to read the term ‘permanent’ officer and likewise the terms ‘office, post or position’ also found in s.64 at their
highest point to reach a conclusion that Ms Bowles was entitled to be paid in any event. The appellant submits that the term
‘office’ cannot be read as such and I agree. It cannot be the case that a Public Service Officer by virtue of being ‘permanent’
can somehow not attend to work and still be paid unless and only unless he/she is disciplined. In this sense the PSM Act is not
a complete code which displaces the common law principle whereby the promise of pay and work are mutually dependent.
Csomore @ p.597 states:
“In so far as plaintiffs may have succeeded in claims for wages where they had declined to carry out their duties in
full, the decision may be explicable by applicable statements, an award or by waiver of the employer’s rights.”
In this sense Csomore at p.598 deals with s.92 of the Industrial Arbitration Act which on its face supported the proposition that
the statute prohibited deductions from pay except as authorised by award or agreement. This statement at s.92(1) reads—
“(a)
Where an employer employs any person to do any work for which the price or rate has been fixed by an
award, or by an industrial agreement, made under this Act, or by the conditions of a permit issued under
Section 89, he shall, but subject to section 92A, be liable to pay in full in money to such person the price or
rate so fixed without any deduction except such as may be authorised by any award or industrial agreement
or permit as the case may be.
(b)
Where any such award, industrial agreement or permit fixes a price, rate or amount (not being a price or rate
for work done) to be paid in the circumstances set out therein in relation to any other matter the employer
shall in such circumstances be liable to pay such price, rate or amount in full in money to the person entitled
thereto without any deduction except such as may be authorised by such award or industrial agreement or
permit as the case may be.”
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This proposition was rejected. In any event there does not appear to be a prohibitive provision such as that which relates to pay
within the PSM Act or the Award that would assist in this matter.
87 In short, I can find nothing in the PSM Act or the Award that mandates that Ms Bowles should have been paid in any event.
Put differently I do not conclude that Ms Bowles’ pay could only be withheld if done in accordance with those documents
which form part of the contract of employment. The common law principle which requires service to be paid must have
application. I can envisage many scenarios which this might have application, eg. an employee may decide to simply not
present for duty or to restrict his/her duties.
88 The later circumstance was an issue in Csomore. The extent of relevance of Csomore in this matter is that Csomore stands as
support for the proposition that where an employee fails to perform part of their duties, the ‘no work – no pay’ rule applies, and
the contract does not have to be brought to an end by the employer for it to apply. It does not matter in those circumstances that
the employee had not been properly suspended or disciplined. However, past this point the facts of this matter are different.
Ms Bowles was excluded from her duties in the prison and the employer sought to transfer her to Hakea Prison. In Csomore
the issue was one of refusal to perform some duties or to restrict oneself to certain duties.
89 The appellant maintains that Automatic Fire Sprinklers requires the following conclusions apply in this matter. Ms Bowles had
to perform work to be paid. If she were merely ready and willing to be able to perform her duty that would not be enough to
require her to be paid. The wrongful act of the employer in attempting to transfer her to Hakea Prison and hence preventing her
from rendering service does not mean she should be paid. Her contract does not require her to be paid in the circumstances.
The Hon President has quoted the relevant passages in Automatic Fire Sprinklers per Dixon J and in Macken et al and they do
not need to be repeated here. It is clear in my view that the principle enunciated therein applies and had to be applied by the
Arbitrator. Ms Bowles is not as a matter of right entitled to be paid. Whether she should have been paid and continue to be paid
as a matter of discretion is another issue.
90 The respondent says Ms Bowles is different because she is a Public Service Officer and her employment was not terminated. I
have sympathy for this view for the following reasons. Firstly, these are facts in this matter which differ from those in
Automatic Fire Sprinklers. More importantly though it strikes me that to follow that case and the principle enunciated to its
logical conclusion could lead to some unintended and wrong consequences, at least in matters involving public servants. I can
think of many examples, but the most obvious may be a situation whereby there is a change of Government and if an officer
were then advised that there was to be no work for him or her specifically, is he or she then to suffer no pay, though ready,
willing and able to work and simply be left to treat the contract at an end and seek relief as a wrongful or unfair dismissal.
Whilst I do not consider that the PSM Act mandates payment, I do not likewise consider that such a scenario is in anyway
intended to apply. This must be so in my view if the words in s.64, ie “indefinite period as a permanent officer”, are to have
any practical meaning for the operation of the public service. It must also be true given the regulations which apply to
redeployment and redundancy in Part 6 of that Act. In that sense the principle enunciated in Automatic Fire Sprinklers needs to
be treated with some caution in this case. I have already discussed Csomore and what differentiates that case from this matter.
91 It is trite to observe that the Arbitrator must have regard to s.26 of the IR Act which, in part, provides as follows—
“(1)
In the exercise of its jurisdiction under this Act the Commission —
(a)
shall act according to equity, good conscience, and the substantial merits of the case without regard
to technicalities or legal forms;
(b)
shall not be bound by any rules of evidence, but may inform itself on any matter in such a way as it
thinks just;
(c)
shall have regard for the interests of the persons immediately concerned whether directly affected or
not and, where appropriate, for the interests of the community as a whole; and
92 The basis of the Arbitrator’s conclusion at paragraph 16 is as follows—
“… it is a conclusion which in my view necessarily follows from the finding of the Arbitrator that the decision to
transfer Ms Bowles was unlawful and is squarely within the Arbitrator’s jurisdiction under s.80E of the Act to
enquire into and deal with any industrial matter relating to a government officer.”
93 It is apparent, however, that the interests of the community as a whole are a factor to be considered. There is much in the
actions of the employer that warrants criticism. Some of this has now been corrected by order of the Commission. However,
the origins of the problem lie in Ms Bowles actions. I have difficulty concluding that it is in the interests of the community to
allow a person, who due to her own actions, was excluded from the prison and then made it difficult to be transferred, but can
be entitled to be paid for over two years for not working and to continue to be paid. To benefit from her actions in this way is,
in my view, not in the interests of the community, even having regard to the fact that the department adopted an inappropriate
procedure to first exclude her from the prison and then to attempt to transfer her to a position in Hakea Prison. It is clear that
the appellant otherwise had reason to exclude her, did seek unsuccessfully to place her in Broome and then sought to transfer
her to Hakea Prison. For these reasons I would concur with the words of the Hon President, and I repeat them here for
completeness, that—
“…regrettably, this matter has reached an impasse where the interests of the parties should take second place to that
of the community (see 26(1)(c)). This matter should have been settled by the parties long ago or otherwise resolved
according to law. That it was not is in part due to the fact that proper statutory or contractual steps were not taken.
For those reasons, I am satisfied that applying the principles in House v The King (op cit), the discretion, at first
instance, miscarried. I would uphold the appeal.”
THE PRESIDENT—
94 For those reasons, the appeal is upheld, order 6 of the decision at first instance is quashed, and the appeal is otherwise
dismissed.
Order accordingly

_________
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Decision
Appearances
Appellant

Appeal upheld, order 6 of the decision at first instance

quashed

Mr R J Andretich (of Counsel), by leave and with him
Mr N Cinquina (of Counsel), by leave
Respondent
Ms M M in de Braekt, as agent
_________________________________________________________________________________________________________
Order
This appeal having come on for hearing before the Full Bench on Thursday the 20th day of February 2003 and having heard Mr R J
Andretich (of Counsel), by leave, and with him Mr N Cinquina (of Counsel), by leave, on behalf of the appellant, and
Ms M M in de Braekt, as agent, on behalf of the respondent and the Full Bench having reserved its decision in the matter and
reasons for decision having been delivered on the 25th day of March 2003, it is this day, the 25th day of March 2003, ordered as
follows:(1)
THAT appeal No. FBA 53 of 2002 be and is hereby upheld.
(2)
THAT order 6 of the decision of the Public Service Arbitrator at first instance in matter No P2 of 2001 made on
5 December 2002 be and is hereby quashed.
(3)
THAT appeal No. FBA 53 of 2002 be and is otherwise hereby dismissed.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
____________________
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_________________________________________________________________________________________________________
Supplementary Reasons for Decision
THE PRESIDENT AND CHIEF COMMISSIONER W S COLEMAN—
1
This was a matter where minutes of proposed order were issued by the Full Bench on 21 February 2003, and a time notified to
the parties within which they were required to advise the Full Bench if either wished to speak to the minutes of the proposed
order.
2
After the time of expiry of such a period, and after the order was perfected by depositing in the office of the Registrar, namely
24 February 2003, the solicitors for the respondent wrote to the Commission requesting that the figure of compensation to be
awarded as contained in the order of the Full Bench be amended because it was an incorrect figure and did not reflect the
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reasons for decision of the Full Bench. At no time was that contention said to be wrong. There was such an error. However, the
matter was not raised on a speaking to the minutes as it should have been and normally would have been raised. No
explanation was made concerning this omission.
3
The matter was one which in other jurisdictions could be corrected pursuant to the slip rule.
4
Correction powers in this Commission exist by virtue of s.27(1)(m) of the Industrial Relations Act 1979 (as amended) and this
confers, inter alia, a power akin to the slip rule also (see Aussie Online Ltd v Lane (2001) 81 WAIG 2511 (FB)).
5
In our opinion, notwithstanding that s.27 powers are exercisable “in relation to any matter before it”, there was power in the
Commission to correct under s.27(1)(m), such an obvious error. The contention was that the Commission would be acting
functus officio and have no power to so act.
6
The general rule is that once an order has been sealed or a judgement entered up it may only be varied by an appeal. However,
after a decision in whatever form is perfected by depositing it in the office of the Registrar the Commission may amend it to
correct an error or amend it to make good an omission due to the inadvertence of court officers or the Commission or due to
the inadvertence of the parties’ representatives. Accidental slips or omissions are not confined to subsidiary or inconsequential
matters but may relate to any matter in issue in the proceedings or to something incidental to such a matter (see Milson v
Carter [1893] AC 638 at 640 and Shaddock and Associates Pty Ltd v City of Parramatta (No 2) (1982) 151 CLR 590 at 594,
and also Seaman “Civil Procedure”, Volume 1, 5710).
7
The Commission is not functus officio for the purposes of correcting an error of that type. Such a case was this. That is because
the Commission is not functus officio until it has issued, in its opinion, a decision without an error and the matter is still before
it for the purpose of correcting that error and for no other purpose. Put another way, the matter, for the purposes of s.27(1)(m),
was still before the Commission until it corrected the “slip rule error” in its order.
8
Of course, the Commission will not retain jurisdiction once the order has been perfected for any other purpose.
9
For those reasons, we agreed that the order could and should be corrected, there being clear jurisdiction to do so, in our
opinion.
SENIOR COMMISSIONER A R BEECH—
10 I agree that the Full Bench has the power to correct the order which issued in this matter. The Commission, being a creature of
statute, does not have an inherent jurisdiction as such to correct errors once the final order has issued. Any “slip rule” requires
a statutory provision (Aussie Online Ltd v. Lane (2001) 81 WAIG 2511).
11 The statutory provision is found in s.27(1)(m) which states—
“27.
(1)
Except as otherwise provided in this Act, the Commission may, in relation to any matter before
it—
…
(m) correct, amend, or waive any error, defect, or irregularity whether in substance or in form;”
12 Counsel for Mr Adriansz submits that once the Full Bench issued the order, the Full Bench no longer had “a matter before it”
which would allow the correction or amendment sought. This submission has a sound basis on the principle that it is desirable
that there be an end to litigation and on the view that it would be mischievous if there were jurisdiction to re-hear a matter
decided after a full hearing (Bailey v. Marinoff (1971) 125 CLR 529 per Gibbs J at 539). The submission is patently correct
where the decision of the Commission which is sealed with the seal of the Commission, deposited in the office of the Registrar
and open to inspection without charge during office hours by any person interested (McCorry v. Como Investments Pty Ltd
(1989) 69 WAIG 100 per Kennedy J at 1003), as per s.36 of the Act, correctly and accurately reflects the decision of the
Commission as recorded in its Reasons for Decision.
13 Conversely, where the Commission’s Reasons for Decision record the decision reached in a matter and the “decision” of the
Commission perfected in accordance with s.36 does not reflect that decision then it is more difficult to hold that the matter is
not still before the Commission. Indeed, the Full Bench is not functus officio while there remains any judicial function which
may be performed in relation to a proceeding, even if it be only that of ensuring that the final order correctly records the
meaning of the court (FAI General Insurance Co Ltd v. Southern Cross Exploration NL (1987 - 1988) 165 CLR 268 per
Gaudron J at 289).
14 In Bailey v. Marinoff (1971) 125 CLR 529 Barwick CJ said at 530—
“Once an order disposing of a proceeding has been perfected by being drawn up as the record of a court that
proceeding apart from any specific and relevant statutory provision is at an end in that court and is in substance in
my opinion beyond recall by that court.”
15 It is not without significance that the Chief Justice there refers to the proceeding in its substance being beyond recall by that
court. In this case, the substance of the proceeding is not being recalled by the Full Bench. Rather, the matter before the Full
Bench was not finalised by the Full Bench in accordance with the decision of the Full Bench as reflected in its Reasons for
Decision. A matter that is decided by the Commission on a basis which produces a particular result cannot be finalised by the
Commission issuing an order which produces a different result. The matter remains before the Full Bench for the purpose of
finalisation by the issuance of an order in accordance with the Act which correctly and accurately reflects the Reasons for
Decision.
16 The order which is the decision of the Full Bench did not correctly and accurately reflect the Reasons for Decision and requires
correcting to do so. In correcting that error, the Commission is not recalling the substance of the matter before it.
17 It follows, in my respectful view, that the matter that was before the Full Bench, and which in substance was decided by the
majority as recorded in the Reasons for Decision, remains before the Full Bench until an order correctly and accurately issues
pursuant to s.36 of the Act. That has not been the case in this matter and accordingly, the matter still being before the Full
Bench, the Full Bench has the power pursuant to s.27(1)(m) to correct the order which issued on 24 February 2003.
18 For the above reasons, I agree that the order be corrected to reflect the decision reached by the Full Bench.
THE PRESIDENT—
19 For those reasons the Full Bench agreed to correct the order.
_________
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_________________________________________________________________________________________________________
Decision
Order made by the Full Bench corrected
Appearances
Appellant
Mr T H F Caspersz (of Counsel), by leave
Respondent
Dr J J Edelman (of Counsel), by leave
_________________________________________________________________________________________________________
Correcting Order
This matter having come on for hearing before the Full Bench on the 7th day of March 2003, and having heard Mr T H F Caspersz
(of Counsel), by leave, on behalf of the appellant, and Dr J J Edelman (of Counsel), by leave, on behalf of the respondent and the
Full Bench having determined that the order of the Full Bench in appeal No. FBA 48 of 2002 given on 21 February 2003 and
deposited in the Registry of the Commission on 24 February 2003 be corrected and that reasons for such decision will issue at a
future date, and the parties herein having waived their rights pursuant to s.35 of the Industrial Relations Act 1979 (as amended), it is
this day, the 7th day of March 2003, ordered as follows:THAT the order of the Full Bench in appeal No. FBA 48 of 2002 given on 21 February 2003 and deposited in the
Registry of the Commission on 24 February 2003, be and is hereby corrected by deleting the figure “$4583.33” in
the 7th line of Order (2) thereof and substituting therefor the figure “$2665.39”.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
____________________
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_________________________________________________________________________________________________________
Decision
Appeal dismissed
Appearances
Appellant
Mr M Richardson, as agent
Respondent
Mr D S Ellis (of Counsel), by leave
_________________________________________________________________________________________________________
Reasons for Decision
THE PRESIDENT—
1

INTRODUCTION
This is an appeal brought pursuant to s.49 of the Industrial Relations Act 1979 (as amended) (hereinafter called “the Act”) by
the abovenamed appellant, Robert Gallotti, who identified himself under oath at first instance as Robert Ernest Guiseppe
Gallotti.

2

The appeal is against a decision made by a single Commissioner on 24 October 2002 in application No 1455 of 2001,
proceedings in which the abovenamed appellant was the applicant and the abovenamed respondent was the respondent.

3

The decision appealed against is a decision to dismiss an application brought by the abovenamed appellant pursuant to
s.29(1)(b)(i) and (ii) of the Act.
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GROUNDS OF APPEAL
The grounds of appeal, from which ground 8 was struck out because it was withdrawn on the hearing of the appeal, were as
follows:“1.
The Commissioner erred in having “grave reservations about the evidence given by the applicant
concerning his practice of taking and amending file notes, many of which were annexed to his various
affidavits”. (A number of particulars of that ground are expressed).
2.
The Commissioner erred in having no hesitation in preferring the evidence of the respondent, and in
particular Mr Walsh, to that of the appellant, when Mr Walsh and Mr McNamara were shown to have lied
or been mistaken on most of the material issues, and the evidence of Ms Rogers, Ms Taylor, Mr Bond and
Mr Hynes was contradictory and shown to be wrong in respect of a number of issues. Indeed, it was not
open on the evidence as recorded in the transcript and the exhibits for the Commissioner to come to that
conclusion.
However, the relative credibility of witnesses is not relevant to the determination of the true nature of the
contract between the appellant and the respondent, whether there was a dismissal within the meaning of s
23A and s29 of the Industrial Relations Act 1979, the date on which the dismissal occurred and whether the
respondent’s Human Resource Policies were incorporated into the appellant’s contract(s) of employment,
nor were the beliefs of the respondent’s witnesses as to these issues.
These are questions of law to be determined by applying legal principles, not necessarily universally
accepted, to the facts that were established on the evidence. Accordingly, the other issues of fact
which demonstrate that the Commissioner was in error in concluding that he should prefer the
evidence of the respondent are not relevant to the determination of these questions of law.
That the appellant has not challenged other findings of fact which are dependant on assessment of
credibility determined by the Commissioner is not an admission or acceptance by the appellant that those
findings were right or were open on the evidence. Those findings will be challenged, if this appeal is
successful, in further submissions when the matter is remitted to the Commissioner to determine whether
the dismissal was harsh, oppressive or unfair.
3.

The Commissioner erred in a number of findings of fact. These are—
(a)
the second to sixth written Contracts of employment were in identical terms to the first written
contract, save for the commencement and expiry dates when—
(i)
the first and second written contracts were expressed to be “an offer for temporary
employment” whilst the third to sixth written contracts were expressed to be “an offer of a
staff contract of employment”;
(ii)
the salary amounts were not the same in each written contract;
(iii)
the first and second written contracts provided for a “Commute Allowance” and a “Living
Away from Home Allowance”, whilst these provisions were replaced by a “Site Duties
Allowance” in the third to sixth written contracts.
(iv)
in the first to fourth written contracts the provision under the sub-heading “Tenure” read—
We require you to give one month’s notice of your intention to leave Argyle. Similarly, we
will give you one month’s notice if we intend to terminate your employment before the
expiry date in this contract.
In the event of serious misconduct, we will terminate your employment with Argyle
immediately without notice.
In the fifth and sixth written contracts the provision under the sub-heading “Tenure’ read—
We require you to give one month’s notice of your intention to leave Argyle. Similarly we
will give you one month’s notice if we intend to terminate your employment.
In the event of serious misconduct, we will terminate your employment with Argyle
immediately without notice.
The difference is that in the fifth and sixth written contracts the words if we intend to
terminate your employment were omitted.
(b)
There were not “various performance review meetings” with the appellant in the year 2000. There
was only one performance review meeting in the year 2000, the mid-year 2000 PEP review meeting
which was held in August.

4.

The Commissioner erred in not finding that the true contract between the parties was a single ongoing
contract of employment.
A.
The Commissioner erred in not giving appropriate weight to the following facts established on the
evidence—
(a)
the first written contract was unilaterally terminated, without negotiation with the appellant,
by the respondent before its expiry date and replaced by the second written contract for the
purposes of ensuring continuity of employment over the “year 2000” computing
phenomenon;
(b)
the terms and conditions set down in the second written contract were unilaterally varied,
without negotiation with the appellant, by the respondent during the currency of that
contract;
(c)
annual leave accruals were not paid to the appellant at the end of each written contract but
accrued on a continuous basis;
(d)
on at least one occasion the appellant took annual leave that had accrued during previous
written contracts during the currency of a written contract;
(e)
under the “Annual Leave” provision of each written contract the appellant only established
an entitlement to annual leave “after completion of each year of continuous employment
with Argyle”;
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the second written contract was dated 19 August 1999 but was expressed as commencing on
27 July 1999 and was not signed by the appellant until 1 September 1999;
(g)
the fifth written contract, which was expressed as commencing on 1 April 2001, was not
signed by the appellant until 17 April 2001 and was not signed by the respondent until some
date after the appellant had signed and returned the written contract.
B.
The Commissioner erred in giving too much weight to the following facts established on the
evidence—
(a)
the belief of the applicant and of the respondent’s officers as to the true character of the
contract(s) that existed between the appellant and the respondent;
(b)
the appellant’s desired outcome from the Fair Treatment process for a “permanent position
(not staff contract)”;
(c)
the appellant’s belief that his employment would not continue after the expiry date of the
fifth written contract if his staff contract was not renewed;
(d)
the appellant had read and understood the sixth written contract before he had signed it,
when the only alternative to not signing it was that the employment relationship would have
come to an end on 30 June 2001, the date specified as being the expiry date in the fifth
written contract;
(e)
the sixth written contract “constituted an agreement that he entered into, for his employment
to come to an end on 31 July 2001”,
(f)
the appellant’s questioning of the employment status of Vicki Taylor and his belief that if
she was a staff contract employee it may have influenced the accuracy of notes that she took
at the Fair Treatment meetings;
(g)
the appellant’s “concession” “that he was in the same position [i.e. as Ms Taylor] and was
aware that his employment would not continue unless his contract was renewed”.
C.
The Commissioner erred in distinguishing D’Lima v Board of Management, Princess
Margaret Hospital for Children (1993) 64 IR 19 and that the significance of that decision
was only the issue of whether the employee in that case was excluded from the unfair
dismissal provisions of the Commonwealth legislation by operation of regulation 30B(1)(a)
of the Industrial Relations Regulations. Furthermore, the circumstances in D’Lima did not
stand in stark contrast to those in the instant case.
D.
The Commissioner erred in not holding that in truth and in reality the relationship between
the appellant and the respondent was one of continuous employment, and that the real
contract between them was a single ongoing contract of employment, at least from the
commencement of the third written contract.
5.
The Commissioner erred in not finding that the appellant had been dismissed. In particular,
the Commissioner erred in—
(a)
not holding that the appellant’s “acceptance” of the respondent’s “offer” of a contract for
one month from 1 to 31 July 2001, when he was informed that his employment would be
continued for one month only, constituted a dismissal, or at least a notice of dismissal and
was thereby the first step in the dismissal process;
(b)
not recognising that the appellant did not consent to the agreement that his employment
would terminate on 31 July, but that he had no choice but to accept the respondent’s “offer”
of a further contract for one month, the only alternative being that his employment would
come to an end on 30 June.
6.
The Commissioner erred in not finding that the appellant had been dismissed on 13 June
2001 when he was informed that the employment relationship was to come to an end on
31 July. (A number of particulars of error are expressed).
7.
The Commissioner erred in holding that the “Termination of Employment: with or Without
Notice” provision in the Human Resource Policy — Terminating Contract of Employment
policy did not apply to the appellant’s circumstances. (A number of particulars of error were
expressed).
9.
The Commissioner erred in not finding that the respondent was expressly bound to treat the appellant as a
permanent employee, even though it formally recorded its contractual relationship in a series of staff
contracts.”
5
It should be observed that grounds 4D and 9 are virtually the same.
BACKGROUND
6
Evidence was given on behalf of Mr Gallotti, who was the applicant at first instance, by Mr Gallotti himself, and by one Debra
Jane Wilson.
7
Evidence was given on behalf of the respondent by Terrence James Appleby, General Manager of business services for the
respondent, Hilary Susan Rowland, team leader, information technology services officer for the respondent, Vicki Ann Taylor,
a human resources adviser employed by the respondent, Daniel Patrick Priest, a former help desk officer employed by the
respondent, Robert Kim Bath, an employee of the respondent, Alfred John Walsh, Superintendent at IS & T operations at
Argyle Diamonds, Patrick John McNamara, manager, information systems and technology services at Argyle Diamonds,
Michelle Ann Rogers, a human resources specialist at Argyle Diamonds, Jason Alexander Bond, co-ordinator of operations in
information systems and technology services and Dale Lyndon Hynes, information technology systems officer at Argyle
Diamonds.
8
An application was brought by the appellant against the respondent company, which had been his employer, alleging that he
was harshly, oppressively and unfairly dismissed by his employer and claiming compensation and contractual benefits which
he alleged that he had been denied.
9
By the application, it was alleged that his employment ended on 31 July 2001.
10 The application was opposed, and, in particular, it was pleaded that the appellant had not been dismissed, and that the
Commission had no jurisdiction to hear and determine the application. That issue was determined by the Commissioner at first
instance.

922

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

The background, in fact, was not much in dispute.
The appellant commenced employment with the respondent company on or about 28 June 1999 as an information technology
systems officer (hereinafter referred to as “ITSO”). At all material times, the respondent carried on business as a miner at
Argyle in the Kimberley region of this State with offices also in Perth.
The Contracts
13 The appellant entered into a written contract of what was called temporary employment for the period 28 June 1999 to
31 December 1999. That contract, by its express terms, was to expire at the end of that period, unless a new contract was
entered into. During the course of the contract, and despite its expressed fixed term, either party had the express ability to
terminate the contract by giving notice of one month. This is borne out by the terms of the appointment letter of 10 June
1999 reproduced in the reasons for decision at first instance (see pages 43-47 of the appeal book (hereinafter referred to as
“AB”)).
14 There was then a series of written contracts in what I might describe as almost identical or very similar terms, the contracts
being for the following periods respectively, 27 July 1999 to 31 March 2000; 1 April 2000 to 30 September 2000; 1 October
2000 to 31 March 2001; 1 April 2001 to 30 June 2001; and 1 July 2001 to 31 July 2001.
15 As the appellant correctly admitted in evidence, the first four contracts are identical to the fifth and sixth, save and except for
remuneration, commencement dates (and the terms of such contracts), and allowances. I should say, significantly, that all were
fixed period contracts for periods ranging from one month to almost nine months.
16 It was the appellant’s evidence that, shortly before the expiry of the second contract on 31 March 2000, he commenced to look
for alternative employment. The respondent’s manager, Mr Walsh, asked him why. The appellant said that he said that the
contract was coming to an end and that he needed to look for work. He said that Mr Walsh told him in words to this effect
“The position was permanent and the contracts were only a formality”. Mr Walsh denied that he said this or that he was told by
the appellant that he had.
17 The appellant, in his first witness statement, which constitutes the major part of his evidence, said, unequivocally that he was
employed under a series of staff contracts (see paragraph 8, page 73 (AB)).
18 The first and second contracts overlapped for the purposes of ensuring continuity because of the millennial transition from
2000 to 2001 and the worldwide problems in the computer field said to have been occasioned by this event.
19 The appellant’s evidence was also that for all intents and purposes his employment was continuous despite the existence of a
series of contracts. He also gave evidence that, for the purposes of annual leave, annual leave accruals were not paid to him at
the end of each contract but accrued on a continual basis during the time of his employment. His evidence was that he took
annual leave as if he were in continuous employment. That that occurred during the currency of the contracts was admitted by
Mr Appleby.
20 The appellant had been subject to performance effectiveness process (PEP) reviews in 2000 and he had signed the PEP form
for that year even though he did not agree with all of the statements in it (see page 86 (AB)).
21 In March 2001, he was told that his contract and that of some two or three other employees were to be renewed for a further
three months only from 1 April 2001, and this, according to him, would, on Mr Walsh’s evidence, take his contract through to
the beginning of July 2001 when the new shift arrangements would operate. He therefore, on his own evidence, had clear
notice that he was to be offered a contract for a new fixed term upon the expiry of his current contract on 30 June 2001.
22 He told Mr Walsh, on his own evidence, during this conversation, that he was hoping for a six month contract. However,
Mr Walsh offered him only a three month contract, commenting, as the appellant said, on flaws in his performance of his work.
In his evidence, the appellant also said that John replied (see page 88 (AB)) “it will bring you to the end the end of June and at
the start of July the conditions of the contracts will change to include the new shifts being introduced”. Mr Gallotti also said
that this explanation made sense because it seemed that only the two new ITSO’s were getting six month contracts. That is, he,
as one of the old ITSO’s was not going to get a six month contract but another form of fixed term contract with a shorter term.
23 On Mr Walsh’s evidence, he had determined, after a number of performance reviews, and, in particular, one in February/March
2001, that the appellant and three other ITSO’s should be offered three month contracts only and not six month contracts. This,
Mr Walsh said, was because their performances were not up to expectations. He also said that he told the appellant these things
at the Argyle Mine Site on 14 March 2001.
24 There was also evidence that because of the introduction of a new system, rejoicing in the name of “Thin Client”, the number
of ITSO’s was being reduced. All of the ITSO’s, Mr Walsh said, were informed of the restructuring of the IT system in
January 2001.
25 The appellant admitted in cross-examination that he was aware that his employment would not continue if his “staff contract”
was not renewed ((ie) the contract for the period 1 April 2001 to 30 June 2001). The appellant admitted quite unequivocally in
evidence that, at the back of his mind, he thought that he was not going to get his contract renewed at the end of the three
month term offered him in March 2001. Indeed, he admitted that Mr Walsh had told him, in March 2001, that his figures
would have to improve and made other criticisms of his performance. He admitted, too, that he was given a number of reasons
for his “dismissal”, in due course, and one of them was that his performance was unsatisfactory. It is noteworthy that
Mr Appleby, in cross-examination, said that the appellant’s contract was not renewed because he was not able to perform
satisfactorily, and because it had come to an end. Mr Gallotti’s evidence was clear that he feared that his contract would not be
renewed for various reasons and that appears in his written statement tendered in evidence.
26 There was evidence about his performance reviews and about another employee, Mr Bath, who was allegedly assaulted by
Mr Walsh and the alleged feared effect of this incident on the appellant’s employment. However, in the end, the latter event
was of very little relevance to the outcome of the proceedings before the Commissioner at first instance.
27 On or about 3 June 2001, the respondent was seeking to appoint another computing employee in the position of support officer.
This was apparently a position which would be filled for a period of six months. The appellant took the view that this was his
position, namely the ITSO position which he occupied.
28 On or about 13 June 2001, there was a discussion between the appellant and Mr Walsh in the latter’s office. Mr Walsh told him
that his contract would not be renewed. This arose after a decision by team leaders, and after Mr McNamara, manager,
information systems and technology services for the respondent, approved Mr Walsh’s decision to that effect. The appellant,
on his own evidence, told Mr Walsh that he thought that his contract should be renewed for six months. Mr Walsh told him
that there was a breakdown in communication between them and referred to various past incidents. It is clear, on the evidence,
that Mr Walsh had advised the appellant about his performance and behaviour in the past at performance review meetings in
2000, and, indeed, in 2001. The appellant admitted in evidence that on this occasion he was given a number of reasons for his
“dismissal” and one of these was that his performance was unsatisfactory.
11
12
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At the conclusion of this meeting, Mr Walsh, according to the appellant, told him that as the respondent was supposed to give
him four weeks notice and as there was only two weeks left remaining on the then contract, he would give the appellant a
further six weeks taking the contract to 31 July 2001. Mr Walsh said in evidence that he would offer him a renewal of his
contract for one month and there would be no further renewals offered. He said that he offered this renewal as a matter of
fairness because he had not been able to advise Mr Gallotti of the fact that there would not be a renewal of his employment
before this time, and that he would otherwise have only a fortnight before the (fifth) contract ended on 30 June 2001. He also
spoke to him about the defects in his performance. It should be noted that the contract under which he was employed was to
expire by its express terms on 30 June 2001 and that this conversation occurred before it did so expire.
The appellant, in evidence, admitted that the final and sixth contract signed by him was signed by him after he had read it and
understood it. He also said that it reflected the terms of the offer put to him on 13 June 2001 and it was either sign it or finish in
two weeks. He therefore clearly understood what he needed to do, he said. This is the last contract which was entered into on
18 June 2001, and which contained an expressly agreed fixed term of 1 July 2001 to 31 July 2001. He also accepted that that
agreement into which he entered was an agreement for his employment to come to an end on 31 July 2001. Before he entered
into that final agreement he obtained the advice of an industrial agent who represented him at first instance, also. The appellant
clearly admitted in cross-examination that he entered into an agreement for his employment to come to an end on 31 July
2001 (see page 26 of the transcript at first instance (hereinafter referred to as “TFI”)). He signed it as having read it and
accepted its terms.
Significantly, the agreement provides, as he signed it and understood it (see page 631 (AB), 13 June 2001):“We are pleased to confirm our offer of a staff contract of employment for the position of IT Systems Officer at
Argyle Diamonds effective 1 July 2001 to 31 July 2001. Your employment with Argyle will cease at the expiry of
this period, unless a new agreement is entered into.”
No new agreement was entered into and the agreement thereby expired.
He was, he admitted, aware that the fifth contract was subject to renewal. However, immediately after that, in crossexamination, the appellant asserted that he was not aware that if his contract was not renewed it would come to an end because
Mr Walsh had told him that it was permanent (see page 32-33 (TFI)). Next, however, in evidence he said that he did not regard
himself as one of the permanent staff.
At page 91 (AB), his first statement in evidence in chief, paragraph 311, he admitted that on 13 June 2001 Mr Walsh told him
that his contract would not be renewed. In cross-examination, he said also that that evidence in chief at paragraph 311 of his
statement was wrong and that he knew he was being dismissed.
On 25 June 2001 (see page 140 (AB)), he wrote to Mr Walsh purporting to advise that the new contract, when it expired,
would not be renewed, and that he should treat the period as four weeks notice of termination, and saying that Mr Walsh had
said so. That letter, formal parts omitted, reads as follows:“I refer to our discussion on Wednesday 13 June 2001 at approximately 8:30 a.m. regarding your new offer of one
month’s employment for the period 1st July to 31st July 2001.
During the course of our discussion you advised that the above mentioned contract would not be renewed on its
expiration and consequently I should treat the period 1 July 2001 to 31 July 2001 as four weeks notice of
termination.
Please confirm in writing, that I have been given notice of termination and your reason for terminating my
employment.
Your prompt response in this matter will be greatly appreciated.”
On 3 July 2001, Mr Walsh, referring to the letter of 25 June 2001 (see page 140 (AB)), told the appellant that he was not being
given notice of termination of employment but was being offered a separate contract of employment. Indeed, at that time, he
had already signed it. He admitted in cross-examination that he was aware that his contract of employment would not continue
unless there was a renewal of contract of employment (see page 38 (TFI)). It is fair to observe that it is not a renewal but a
separate contract. Mr Walsh wrote to the appellant on 6 July 2001 in the following terms, confirming that the appellant had not
been dismissed, which is what he said that he had advised Mr Gallotti in the course of their discussions on that day:“In your letter dated 25th June 2000, you refer to a discussion regarding “notice of termination” at our meeting on
13 June 2001. This was certainly not the case, as your contractual arrangement with Argyle Diamonds has been in
the form of a short-term fixed contract which is for a fixed period with a specified end date. The intent of meeting
was to advise you that Argyle Diamonds would not be in a position to offer you further employment after the
expiration of your fixed term contract.
I was, however, aware that the 13th June was your first working day in the Perth office that month and our first
opportunity to meet. As this was less than three weeks to the end of June, I offered to extend your current contract
period by one month, to the end of July 2001 in order to give you the opportunity to make alternative arrangements.
It was my understanding that you acknowledged and accepted the offer of an additional month and I subsequently
asked Argyle HR to raise the appropriate paperwork.
I trust this clarifies the situation.”
There was a great deal of unconvincing evidence given by the appellant at page 35 (TFI) and the following several pages,
wherein he purported to justify his seeking a permanent position without admitting that a permanent position was different
from a staff contract position and that the latter was not a permanent position. I have already referred to his objection to
Ms Taylor, a human resources adviser for the respondent, taking notes during the fair treatment process because she was on a
fixed term staff contract and she might, according to his objections, make inaccurate notes in case her contract was not
renewed. He admitted in cross-examination also that he was in the same position as she was ((ie) on a fixed term staff
contract). Further, he admitted in cross examination, that when he was told that the contract was not going to be renewed he
did not say “Why are we bothering about renewal? I hold a permanent position”, even though he had said in evidence that he
held a permanent position. It is quite clear from that evidence that the appellant was regarded and regarded by himself as being
on short term staff contract, and, indeed, a series of them. These, it was said by Mr McNamara and Mr Walsh, without denial,
were used for convenience for the performance of finite tasks, jobs and projects, as I understand their evidence.
Mr Walsh spoke to the appellant, he said, in the context of the letter of 25 June 2001 written by the appellant to him. As a
result, he became aggrieved and availed himself of an internal review mechanism afforded by the employer called the “Fair
Treatment Procedure”. This was conducted by Mr Walsh’s manager, Mr McNamara. In that conversation, on his own
evidence, he told Mr McNamara that he found it difficult to believe that his contract was not being renewed (see
paragraph 439, page 99 (AB)). He used the words “not being renewed”.
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The meeting with Mr McNamara occurred on 24 and 25 July 2001, and Ms Taylor was present to take notes. It was then that
the appellant objected to her taking the notes because she was on a fixed term staff contract and he was concerned and
expressed the objection that fear of the non-renewal of it would cause her to take an inaccurate note.
Mr Walsh said in his evidence that, on 3 July 2001, he confirmed to the appellant that he had not been dismissed, his contract
had been expired, and that the appellant was being offered a new contract for one month for the reasons which Mr Walsh had
previously stated.
It should be observed that there was clear and uncontradicted evidence from Mr Appleby for the respondent, Mr Walsh,
Mr McNamara, and Ms Rogers, a human resources officer employed by the respondent, that there were three different classes
of employment contract offered and used, and that these were permanent, fixed term staff contracts and casual contracts and
the nature of each of these was explained. It is quite clear that the appellant was employed on a fixed term staff contract, and,
indeed, a series of them. These, it was said without denial, were used for short term contracts of special projects, etc, in the
information technology area.
The appellant and Mr Walsh’s evidence was to the same effect, and that was that Mr Walsh said, on 3 July 2001 “It’s not a
termination. The new contract is not a four week notification, it is a completely separate contract” (see page 95 (AB)). The
appellant also agreed that Mr Walsh said that had four weeks notice been given before the date of the previous contract, that
would have constituted the termination of the contract. Mr Walsh told him that this was not a “termination” because the sixth
contract was a completely separate contract that did not require notice to be given. Mr Walsh pointed out, on his evidence, that
the contract does not say that another contract will be offered, and, of course, there was no evidence that one was. The
appellant, according to him, informed Mr Walsh that the contract was the same as the previous ones which did not say that
another contract would not be offered. Mr Walsh responded “You should have known that when you signed it”. Mr Walsh also
told him that the position was changed, and that he, the appellant, was no longer suitable.
The appellant admitted that in his fair treatment procedure statement (PJM 4, page 517 (AB)) he wrote that “I believe that the
decision not to renew my contract is unfair”. He used the words “not to renew”. He made no assertion that he had been
dismissed.
It is to be noted again that his complaint in writing was that the decision not to renew his contract was unfair, not that he had
been dismissed. He also admitted that, from the fair treatment process, he was seeking a permanent position not a staff
contract. Mr McNamara confirmed in evidence that the sixth and last contract was a “short term contract” with a fixed date.
There was some discussion about the Bob Bath incident during the fair treatment meetings with Mr McNamara. Significantly,
on his own evidence, the appellant told Mr McNamara, during the course of the fair treatment procedure meetings, too, that he
had been instructed to request a permanent position rather than a staff “contract”. Mr McNamara, he said, told him that as a
contractor he had advantages, one being that “You were not tied down and could leave when it suited you”. He did not accept
this. What he emphasised on the evidence of both Mr McNamara and himself, was that the result which the appellant sought to
achieve was that he be offered a permanent contract, instead of what was clearly, on the evidence, even his own sometimes
grudgingly given evidence, a fixed term staff contract which had not been renewed.
THE COMMISSIONER’S FINDINGS – ISSUES AND CONCLUSIONS
This was not a discretionary decision as that term is defined in Norbis v Norbis (1986) 161 CLR 513 (see Coal and Allied
Operations Pty Ltd v AIRC and Others [2000] 203 CLR 194). Insofar as findings were made at first instance, the principle in
Devries and Another v Australian National Railways Commission and Another [1992-1993] 177 CLR 472 applies (see also
State Rail Authority of NSW v Earthline Constructions Pty Ltd (in liq) (1999) 73 ALJR 306 (HC)). The principle is as follows:“A finding of fact by a trial judge, based on the credibility of a witness, is not to be set aside because an appellate
court thinks that the probabilities of the case are against – even strongly against – that finding. If the finding
depends to any substantial degree on the credibility of the witness, the finding must stand unless it can be shown
that the judge has failed to use or has palpably misused his advantage, or has acted on evidence which was
inconsistent with facts incontrovertibly established by the evidence or which was glaringly improbable.”
The Commissioner at first instance, as a matter of fact and law, found that there was no dismissal but that the termination of
the contract of employment between the parties occurred either by agreement or effluxion of time.
The word “dismissal” is not defined in the Act, but it has been defined in Metropolitan (Perth) Passenger Transport Trust v
Gersdorf (1981) 61 WAIG 611 (IAC), and that definition has been applied by the Full Bench in a number of cases including
CMETSU v RRIA (1994) 74 WAIG 851 (FB). (See the application of these authorities, which are binding on this Commission,
in the reasons for decision of the Commissioner at first instance at pages 64-65 (AB)).
A dismissal is well understood to be the termination of the contract at the initiation of the employer and this may be done by
notice or summarily (see Macken, O’Grady, Sappideen and Warburton, 5th Edition, “The Law of Employment”). Where a
contract provides for employment for a fixed term, the contract will automatically end when the term expires, unless, of course,
it is lawfully terminated in some other way in the meantime (see “The Law of Employment” (op cit) at page 235).
If, however, a contract of employment is terminated by agreement between the parties ((ie) consensually) or by effluxion of
time then there is obviously not a dismissal because there is no termination at the initiative of the employer. If there is no
dismissal, the Commission has not, and had not in this case, any jurisdiction under s.23, s.23A or s.29(1)(b) of the Act to
entertain and/or hear and determine the application. S.23(3)(h), having conferred by s.23(1), jurisdiction in relation to
industrial matters, and specifically, inter alia, in relation to claims of harsh, oppressive or unfair dismissal, specifically
prescribes that the Commission “on a claim of harsh, oppressive or unfair dismissal” shall not in an application made under
s.29 make an order not authorised by s.23A.
S.23A enables an order to be made as prescribed, but only if the Commission has determined that the dismissal of an employee
was harsh, oppressive and unfair. S.29(1)(b)(i) expressly enables an employee to refer to the Commission an industrial matter
constituted by a claim that that employee has been harshly, oppressively or unfairly dismissed. It is noteworthy that the word
used throughout is “dismissed” or variance of that word. That is the word which founds jurisdiction, power and the right of an
individual to refer an industrial matter to the Commission. For those reasons, it is quite clear that the word “terminated” cannot
at all be interpreted, as it was submitted it should be interpreted, to mean that dismissal has a meaning other than the definition
attributed to it in these reasons. That is because a dismissal has to exist in the clear words of the relevant sections to which I
have referred above, before there is jurisdiction, power or the right to refer. The word “terminated” in s.29 is used to mean the
date on which it is alleged that the dismissal occurred, because whether it was a dismissal or not might be in issue. What the
employee does is allege in her/his application that her/his employment was terminated on a certain dated and that that
termination constituted a harsh, oppressive and unfair dismissal. It is trite to observe that unless the termination is found to be
such, then there is no jurisdiction. It is, indeed, difficult to understand how it could properly be argued that the termination of a
contract of employment by an effluxion of time or consensually could ever be said to be harsh, oppressive or unfair, in any
event. Such an argument, for those reasons, has no merit in it.
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Further, I would add that since this was not a discretionary decision, the ground of appeal that undue weight was given to
certain factors is and was irrelevant. Even if the decision were a discretionary decision and undue weight had been given to
certain factors, then that alone, in any event, is not sufficient to require the decision at first instance to be overturned (see
Gronow v Gronow (1979-1980) 144 CLR 513).
Facts and Credibility
52 The agent for the appellant properly conceded that the question of credibility had little to do with what was required to be
decided upon in this appeal.
53 There is no major dispute about the relevant facts on the evidence of both Mr Walsh and the appellant.
54 However, as I have made clear, on a fair reading, the appellant’s contradictions in cross-examination of what he had said about
the nature of his contract of service in evidence in chief, his attempts to characterise fixed term staff contracts as no different
from a permanent contract, whilst seeking to be offered a permanent contract when his staff contract was ending, rightly put
his credibility under a cloud (see page 36 (TFI) et seq). The same can be said about his attempts to retreat from his statements
that he knew that his contracts, particularly the last two, the fifth and sixth, required renewal, and he feared that they would not
be renewed. Further, his cross-examination towards the end of proceedings about the notes to which he was referring, their
contemporaneity or lack thereof, with events which he was describing, or of which they purported to be records, and his
differing recollections of what or how many notes were altered by him and when, quite rightly led to his credibility coming
under a cloud.
55 The nature of the three classes of contracts on offer to employees and their substance is outlined by Mr Walsh, Mr McNamara
and Ms Taylor, which they indeed reinforced in cross-examination was also a factor which could properly be taken into
account in determining credibility, to say nothing of what could be found from the terms of the contracts themselves, the
contracts speaking for themselves.
56 In addition, there was the appellant’s actual admission that he had a fixed contract like Ms Taylor, and that he sought a
permanent contract.
57 Insofar as the Commissioner at first instance made findings based on seeing and hearing the witnesses and the advantage
derived by him thereby, he did not misuse his advantage, for those reasons, and the Full Bench would not be justified in
interfering with those findings.
58 In any event, the question of credibility, on the concession of Mr Richardson, both in argument and in the concession of the
appellant in the grounds of appeal, was not relevant to the determination of this appeal which it was submitted depended on the
contract of employment, its terms and nature.
51

The Main Question
59 It is necessary to emphasise that there was only one main question on this appeal of any consequence. That question was
whether the Commission had jurisdiction to hear and determine the application at first instance. The answer to that question
depended in turn on whether there was a dismissal by the respondent of the appellant, as I have characterised a dismissal supra,
or whether the contract of employment terminated consensually or by the effluxion of time instead. (The question of
consensual termination of contracts was discussed in detail in Byrne v Twaddle t/a Mt Hospital Pharmacy (2003) 83 WAIG
5 at 12 per Sharkey P, Gregor and Scott CC agreeing (FB), an authority to which we were not taken upon this appeal).
60 I should also say that questions as to the admissibility of parol evidence were not argued at first instance or before the Full
Bench.
61 The case for the appellant, insofar as I understand it, was that the series of six written, fixed term contracts entered into by the
appellant with the respondent were, in fact, cumulatively, one whole continuing permanent contract of employment which was
terminated by the respondent on 3 June 2001, when Mr Walsh, on its behalf, orally gave notice to the appellant that his
contract would not be renewed.
62 It would also seem that the case was that the final written contract (the sixth contract), signed on 18 June 2001, which
expressed its term to be one month expiring on 31 July 2001, was, in fact, a notice of the termination of the continuing contract
of employment by the respondent employer. Alternatively, as I understand it, the oral offer of an extended contract was said to
be notice of termination when Mr Walsh spoke to the appellant about the matter on 13 June 2001.
63 In my opinion, the following facts, not for the most part in dispute, were relevant. I would also make the following
observations and findings:(a)
The first contract (28 June 1999 to 31 December 1999), which was signed on 14 June 1999, was a contract
in writing which was not said not to contain the whole of the terms of the contract of employment. It should
be observed that this contract was described as a temporary contract and was for a fixed term of six months
only. The same observation can be made in relation to all other five contracts, and I now make it. This
contract, too, as with all of the other five contracts, expressly prescribes that the appellant’s employment
will cease at the expiry of the period prescribed in each contract, in this case 28 June 1999 to 31 December
1999, unless another contract is entered into. Each contract not only prescribes a fixed and finite period of
employment, but prescribes that it will expire unless another contract is entered into. All of the contracts,
too, provide specifically that each contract may be terminated by either party on the giving of one month’s
notice. In other words, each contract has its own inbuilt provision for the termination of that contract. Each
contract contains a number of essential terms, not the least being the appropriate remuneration payable (see
page 605 (AB) et seq). Some prescribe increased remuneration.
(b)
The second contract signed by the appellant on 1 September 1999 is for a period of nine months
approximately dating from 27 July 1999 until 31 March 2000. It provides, as all of the contracts of
employment do, for one month’s notice (see page 607 (AB) et seq).
(c)
The third contract signed by the appellant on 28 March 2000 is for the period 1 April 2000 to 30 September
2000, a period of six months, and contains a different salary to the other two, namely $55,000.00 instead of
$42,000.00.
(d)
The fourth contract signed by the appellant on 20 September 2000 is for a contract at the same salary from
1 October 2000 to 31 March 2001, a period of six months.
(e)
The fifth contract signed by the appellant on 17 April 2001 is for a three month period, which is different, of
course, from 1 April 2001 to 30 June 2001 at the same salary and terminable by the same period of notice.
(f)
The sixth contract is one signed by the appellant as accepted on 18 June 2001 for the period 1 July 2001 to
31 July 2001 for the same salary, but for the brief period of one month.
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The evidence, from the contracts themselves, which supports the fact and finding that there were six separate fixed term
contracts, and, in particular, that the fifth and sixth contracts were separate fixed term staff contracts, was as follows:(a)
There were six separate contracts in writing prescribing express fixed terms signed by the appellant, some
for different terms, including three six month contracts, one nine month contract, one three month contract
and one one month contract. All of them include the express provision that they will cease unless a new
contract is entered into. In fact, they do expire and did because new contracts were entered into.
(b)
Each such contract was accepted by the appellant on the notification that each contract was for the
prescribed fixed term which it was expressed to be current for on its first page. Each was also to expire
subject to a separate contract being entered into at the expiry of the term identified in the contract. Each
could be for a different period and in most cases were for different periods. The final two were for short
periods and specific expressed periods.
(c)
Further, to add to the clear terms which indicated clearly that each was a separate, self-sufficient contract of
service on the basis of which I have already said, each contained a specific clause providing for the
termination of each contract by one month’s notice, and in the third, fourth, fifth and sixth contracts a
greater salary than that prescribed in the first and second contracts was prescribed.
In support of that finding was the following evidence, which it was open to accept. First, there were three types of contract
available to employees, fixed term staff, permanent and casual (see the evidence of the witnesses for the respondent to which I
have referred above). By the express admission and implied admission of the appellant, he admitted that he was on a short term
fixed contract of employment and that it required each time to be renewed. In particular, was this the situation with the fifth
contract because he had been warned that his performance was flawed. He was aware, on his own evidence, that the likelihood
of his receiving a further contract was at risk. Indeed, as he admitted, he accepted the reduced three month term contract and
then the one month contract when he was attempting to negotiate in each case for a six month contract. That he asked for such
a fixed term contract was a clear admission that he was employed on fixed term renewable separate contracts. That he accepted
shorter terms than the six months which he wished to have constitutes a similar admission. Further, he was advised that his
performance was judged defective, and this resulted in his being employed for the three month period rather than for the six
month period of his previous contract which had expired.
Another cause of the offer of three months contract was the introduction of the “Thin Client” system and the proposed shift
changes which he feared would jeopardise the renewal of his contract of employment, as he clearly admitted, and this also was
evidence of the fact that he knew that the contracts were separate stand-alone contracts and admitted the same.
Against that, there was his evidence that Mr Walsh had told him during the currency of the second contract that he, the
appellant, was permanently employed and that the separate contracts were matters of form only. That was evidence which
Mr Walsh denied.
I would say this. First, that evidence was contrary to his own admissions that there were separate contracts and that the new
ones had to be entered into. Second, his agreement to sign two very short term separate contracts which were different and
much shorter terms from the six months and nine months contracts he had previously entered into, negates any conclusion
otherwise. Third, such a statement is contrary to the express terms of the contracts and their clear status on their face as
separate self-sufficient contracts. Fourth, Mr Walsh denied it, and his evidence was corroborated by that of Mr McNamara,
Ms Taylor and Ms Rogers. Fifth, the appellant admitted that he had the same sort of fixed term staff contract as Ms Taylor, and
that he wanted a permanent contract. (I have referred to the substantial body of evidence on this point above).
There was clear evidence, including his own, that he entered and knew that he entered separate fixed term contracts which he
recognised, as did other witnesses, as being different from permanent.
In addition, the Commissioner at first instance was entitled not to find his evidence credible, for the reasons which I have
expressed above and for those expressed by the Commissioner.
Further, the appellant relied on the admitted fact that leave “rolled over” from contract to contract as evidence that he was
employed on one continuing contract of employment. The answer to that proposition is, of course, that this was a condition
expressly agreed on or to be implied into each contract. It is not an unequivocal indication, however, in the face of all of the
other evidence which I have outlined above, that the appellant was employed on one continuous contract of employment. He
clearly was not. He was particularly aware that his three month contract due to expire on 30 June 2001, if not renewed, meant
the end of the road, as he admitted himself.
In any event, even if that were wrong, the sixth contract in its terms read, accepted, understood and signed as such by him after
taking expert advice from his agent, was, on his own admission, unequivocally a new contract signed before the expiry of its
predecessor. It was expressly agreed to operate for one month immediately on the expiry of its predecessor and could not at all
in its terms constitute a notice of termination of its predecessor, just as its predecessor could not, in its own terms. Further, he
admitted that Mr Walsh expressed this fact and confirmed it when the appellant sought to characterise it otherwise orally and
in writing.
In any event, the appellant was such an unreliable witness that his evidence could not be relied upon where it differed from the
terms of the contracts or from the evidence of other witnesses, and it was for him, in the end, to establish that the
Commissioner at first instance had jurisdiction. Clearly, he was not able to do so.
For those reasons, it was open to find, and the Commissioner should have found, that there were six separate contracts of
employment, including the last one, which the appellant sought to be characterised as notice of termination. Of course, it
makes no difference even if there were one continuous contract because the sixth contract cannot be characterised as a notice
of termination of one continuous contract of employment. I say that because it is not a notice of termination given by the
employer. It is a document which, inter alia, contains the express agreement of both parties that the contract of employment
would expire on 31 July 2001 unless it was renewed, and it was not renewed. Of course, it is clearly not a notice of termination
of employment, but for the reasons which I have expressed above, a plainly and unequivocally separate contract of
employment just as its predecessors were.
It follows that, even if Mr Walsh purported to give oral notice of termination of the contract of employment on 13 June 2001,
which it is open to find he did not, on his evidence, and, indeed, on the evidence of the appellant, then it was extinguished by
the consensually executed sixth contract agreeing a number of terms, including the date of expiry of the contract of service,
namely 31 July 2001. (It was not renewed).
In any event, that document, as I have said, was a separate contract of employment for a fixed term signed by the appellant
with full knowledge and acceptance after advice was given to him by his agent.
His attempt to have the respondent characterise the conversation of 13 June 2001 as termination of his employment in the face
of the clear terms of the sixth contract was invalid and patently self-serving, and thoroughly unconvincing, and it was open to
so find.
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Further, I do not understand how it could be at all submitted that an oral indication on 13 June 2001 by Mr Walsh that the fifth
contract would not be renewed could constitute notice of its termination when one month’s notice of termination was required
by and in its terms and it expired some 22 days later. Indeed, the fifth contract expired after the sixth contract was signed and
only 12 days after that, namely on 30 June 2001 in accordance with its own terms.
79 Next, I do not understand how it could be said that the sixth contract, which would commence to operate on 1 July 2001 and
expire on 31 July 2001, according to its terms, and which was entered into on 18 June 2001, could be terminated by notice
purported to be given before it commenced to come into operation.
80 Further, ground 4B constitutes an admission that a number of facts to which I have referred above were properly found. The
only attack on those findings is that too much weight was attached to them, not that the findings were made. That ground
therefore has no force.
81 Further and cogently, in the conversations with Mr McNamara during the fair treatment process, the appellant’s grievance, as
he expressed it, was that his contract had not been renewed, not that he had been dismissed. As the evidence revealed, he
sought a new and permanent contract instead of his fixed term staff contract by that process. It should also be observed, and it
was open to find, that on the evidence of the appellant and Mr Walsh, on 18 June 2001 no notice was given to him. Further, his
signing of the sixth contract, which he understood, accepted and signed after taking advice from an industrial agent, constituted
a complete negation of his evidence that he had been given notice, or that that notice was accepted by him as having had any
effect. In the alternative, if notice of termination were given, which it was clearly open to find that it was not, then it was
extinguished by the signing of the sixth agreement. Accordingly, the appellant’s letter of 25 June 2001 addressed to Mr Walsh
could, even if it were answered as he sought it to be answered, be of no effect evidentially or otherwise. Further, and in any
event, the Commissioner at first instance correctly characterised that letter as an attempt to “gloss over” what occurred after the
event.
82 In particular, for those reasons, it was open to find, and the Commissioner at first instance should have found, as follows:(a)
That he should have substantial reservations about the appellant’s evidence at the time and his attempt to
portray what occurred as a dismissal when (on his own evidence, as I have observed) he was well aware that
he had entered into an agreement with the respondent from 1 July 2001 for a period of employment which
would come to an end either by agreement or effluxion of time on 31 July 2001.
(b)
That in the light of all of the evidence, the letter of 25 June 2001 to Mr Walsh written by the appellant
(exhibit A2, RG08) was at best an attempt to put gloss on the events which actually occurred.
(c)
That the appellant’s employment, by express agreement between the respondent and himself, came to an
end in accordance with its own agreed and express terms on the final day of his employment, namely
31 July 2001, and was not renewed.
(d)
That what occurred was a termination of employment, either consensually ((ie) by agreement) or by
effluxion of time.
(e)
That there was no dismissal within the meaning of the Act on 31 July 2001 or 13 June 2001 or at all.
(f)
That there was no jurisdiction therefore in the Commission to hear and determine the application made to it
at first instance.
Other Grounds
83 I would add that there was no other ground of appeal or part of any ground of appeal which if made out could have been found
to be fatal to the decision appealed against. In particular, the differences between the various contracts which the
Commissioner had identified as identical contracts were not such as to at all have any effect on the result in this matter (see
ground 3).
84 Ground 5(b) is a ground which constitutes, in part, an admission that the sixth contract was a separate contract. It is quite in
error and irrelevant anyway to assert that the appellant signed the sixth contract because he had no choice. He accepted it, he
clearly consented to it, he understood it, and he obtained independent advice before signing it. In any event, it is not pleaded
that the agreement was null and void for duress or for any other reason.
85 Submissions as to when a dismissal occurred (see ground 6) are entirely irrelevant since there was no dismissal, as it was open
to find, and as it was correctly found.
86 The status of the dismissal policy of the respondent was that it was entirely irrelevant to what occurred in this matter in its
terms. Ground 4A, for the most part, supports the Commissioner’s findings.
87 Further, it was entirely immaterial how many PEP meetings there were given the other findings which the Commissioner was
entitled to correctly make and correctly made.
88 Further, there is no basis in law or in fact, for the reasons which I have expressed, why the employer might be required to treat
him as a permanent employee when by proper construction of the contract of employment he was never a permanent
employee, and, indeed, sought to become one. There was no authority cited which would lead me to find otherwise.
89 I have considered all of the evidence, authorities and material carefully. There was no error in the decision of the
Commissioner at first instance. He found correctly that there was no dismissal and therefore that the Commission is and was
without jurisdiction.
90 No relevant ground of appeal is, in my opinion, made out.
91 For all of those reasons I would dismiss the appeal.
78

CHIEF COMMISSIONER W S COLEMAN—
I have read the reasons for decision of His Honour the President. I agree with those reasons and have nothing further to add.

92

SENIOR COMMISSIONER A R BEECH—
I agree that the appeal should be dismissed for the following reasons.
The decision of the Commission in first instance was that there was not a dismissal. The appellant argued that the Commission
erred because the dismissal occurred when Mr Gallotti was given notice of termination during a discussion between him and
Mr Walsh. The Commission unreservedly rejected Mr Gallotti’s attempt to characterise the discussion between him and Mr
Walsh as a dismissal. The applicant therefore faces a significant hurdle in attempting to show that the discussion actually
occurred. For the reasons given by his Honour the President, I find that the decision of the Commission at first instance to
prefer the evidence of the respondent over the evidence of Mr Gallotti to be one that was entirely open to the Commission at
first instance on the evidence before him. There was no error.
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However, for the purposes of dealing with the argument advanced on his behalf, if I assume for the moment that Mr Gallotti
was indeed given notice of termination by Mr Walsh, this does not assist Mr Gallotti in the argument he runs before this appeal
bench. The “notice” was given on or about 13 June 2001. The uncontroverted evidence is that after that time and whilst still an
employee, on 18 June 2001, Mr Gallotti signed a further contract of employment dated 13 June 2001. That contract was for
employment between 1 July 2001 and 31 July 2001.
96 On the above facts, Mr Gallotti cannot sensibly argue that when his employment came to an end on 31 July 2001 it did so as a
consequence of the notice given to him on 13 June 2001. On the facts, Mr Gallotti entered into a further contract of
employment subsequent to 13 June 2001 whereby he agreed his employment would come to an end on 31 July 2001.
Therefore, on 31 July 2001 all that happened was what Mr Gallotti and the respondent agreed would happen. The ending of his
employment in that manner cannot be a dismissal for the purposes of the Industrial Relations Act 1979.
97 Further, his signing of the further contract of employment on 18 June 2001 in circumstances where he acknowledges he read,
understood and accepted the terms of the document and sought advice from a registered industrial agent before signing, leads
irresistibly to the conclusion that even if he had been “dismissed” on 13 June 2001 the agreement he subsequently entered into
overtook that event and rendered it irrelevant.
98 The above facts also argue eloquently against the submission on Mr Gallotti’s behalf that he had no choice in signing the
further contract of employment on 18 June 2001. The simple fact is that Mr Gallotti indeed did have a choice. Mr Gallotti
could have elected not to sign. However, Mr Gallotti chose to sign because it gave him one further month’s salary. That was
his choice and one understands why Mr Gallotti made that choice. However, there can be no suggestion from that evidence that
Mr Gallotti did not have that choice.
99 It was submitted on Mr Gallotti’s behalf that the “notice” he was given was wrongful and constituted a repudiation of the
contract which was accepted by Mr Gallotti when on 18 June 2001 he signed and returned the further contract of employment.
However, the face of the document itself shows no support whatsoever for such a novel submission. By signing the contract of
18 June 2001, Mr Gallotti did not either expressly or impliedly accept the notice that was given to him. What he did do, and
what the wording in the document is evidence of him doing, is agree to a new contract of employment for a further one
month’s employment.
100 Neither does it assist Mr Gallotti’s case if the series of contracts of employment are seen as one continuous ongoing
employment. Mr Gallotti’s employment was certainly continuous: he was employed without break over the duration of the
contracts that he signed. What is in issue, however, is not the continuity of his employment but rather the terms of the contract
of employment he signed on 18 June 2001. A person’s employment does not exist in a vacuum. A person is employed pursuant
to a contract of employment, whether verbal or written. In this case, it was written. At the time Mr Gallotti’s employment
ceased, the written terms of his contract of employment provided that it would cease.
101 This conclusion remains valid even if it can be said that some of Mr Gallotti’s earlier contracts of employment were signed
after the end-date of a previous contract and the new contract was backdated. Whatever criticism may validly be made of the
respondent’s procedures in this regard, that criticism simply does not apply to the further contract of employment which Mr
Gallotti signed on 18 June 2001. It was a contract signed well before its intended date of operation of 1 July 2001.
102 Finally, it may be worthwhile to observe that much energy appears to have been wasted in attempting to attach a label to the
kind of contract signed by Mr Gallotti. In particular circumstances there might be a requirement on the Commission to decide
whether or not a particular contract of employment with a fixed beginning-date and a fixed end-date is a “fixed term contract”.
Such a requirement arises in the United Kingdom because of the wording of the Employment Protection (Consolidation) Act in
that country. There, it has been held that contracts with fixed beginning dates and fixed end dates are contracts for fixed terms
and are to be regarded as such regardless of, for example, their terminability by notice: British Broadcasting Corporation v.
Kelly - Phillips [1997] IRLR 571 at 573. However, there is no such legislative recognition of fixed term contracts in the
Industrial Relations Act 1979.
103 Similarly, there may be requirement in the jurisdiction of the Australian Industrial Relations Commission for that Commission
to make such a decision because Regulation 30B(1)(a) of the Workplace Relations Regulations 1996 excludes from the
operation of certain sections of the Workplace Relations Act 1996 an employee engaged under a contract of employment for a
specified period of time (see for example D’Lima v. Board of Management, Princess Margaret Hospital for Children (1993)
64 IR 19). Once again, no such exclusion exists in the regulations to the legislation in this state.
104 What is relevant, as the Commission at first instance found to be relevant, was the contract of employment which provided the
basis for Mr Gallotti’s employment. That contract provided for a fixed end-date whether or not one can attach a label to it of
“fixed term”. In this jurisdiction, in the circumstances of this matter, I see nothing at all of relevance in labelling Mr Gallotti’s
written contract of employment “fixed term”. It ought be well understood by practitioners in this field that one cannot change
the nature of an employment relationship by attaching a label to it. The nature of the employment relationship is a matter of
fact and that is to be found from the evidence.
THE PRESIDENT—
105 For those reasons, the appeal is dismissed.
Order accordingly
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Decision
Appeal dismissed
Appearances
Appellant
Mr M Richardson, as agent
Respondent
Mr D S Ellis (of Counsel), by leave
_________________________________________________________________________________________________________
Order
This appeal having come on for hearing before the Full Bench on the 4th day of February 2003 and having heard Mr M Richardson,
as agent, on behalf of the appellant, and Mr D S Ellis (of Counsel), by leave, on behalf of the respondent and the Full Bench having
reserved its decision in the matter, and reasons for decision having been delivered on the 13th day of March 2003, it is this day, the
13th day of March 2003, ordered by the Full Bench that appeal No FBA 50 of 2002 be and is hereby dismissed.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
____________________
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Reasons for Decision
THE PRESIDENT—
1

2

3

INTRODUCTION
This is an appeal by the abovenamed Deborah Caren Day Larkin (hereinafter referred to as “Ms Larkin”), against the whole of
the decision of the Commissioner at first instance in matter No 290 of 2002 given on 18 October 2002. The decision is
contained in an order which issued on 18 October 2002, and is an order by the Commissioner that the application at first
instance be dismissed. However, on a fair reading of the grounds, it would seem that there is no appeal against the separate
decision to amend the names of the parties, but the appeal is against the decision on the merits.
This is an appeal which is brought pursuant to s.49 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as
“the Act”).
GROUNDS OF APPEAL
The grounds of appeal, save and except grounds 3 and 4 which were withdrawn by Ms Larkin on the hearing of the appeal and
struck out, are as follows (see pages 2-6 of the appeal book (hereinafter referred to as “AB”)):“The grounds of the Appeal are—
1.
The Commissioner erred in not finding that the dismissal was wrongful. In particular, the Commissioner
erred in—
(A)
thinking that the dismissal was not summary in nature;
(B)
thinking that the terms and conditions of the respondent’s drug and alcohol policy were implied into
the appellant’s contract of employment; and
(C)
not finding that the respondent’s direction that the appellant undergo a random drug and alcohol test
was unlawful and unreasonable and its subsequent conduct was unlawful, unreasonable and unfair.
1A.
The Commissioner erred in holding that the appellant had not been summarily dismissed. (There are
particulars).
1B.
The Commissioner erred in holding that there were implied in to the appellant’s contract of employment the
terms and conditions of the respondent’s drug and alcohol policy. Accordingly, the respondent’s direction
that the appellant undergo the drug and alcohol test was not a lawful command. (There are particulars).
1C.
The Commissioner erred in not finding that the respondent’s direction that the appellant undergo a random
drug and alcohol test was unlawful and unreasonable and its subsequent conduct was unlawful,
unreasonable and unfair. In particular, the Commissioner erred in not taking into account the unreasonable
and unfair conduct of the respondent. … (There are particulars).

930

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

2.

The Commissioner erred in not holding that the dismissal was harsh, oppressive or unfair. In particular, the
Commissioner erred in—
(a)
not holding that the dismissal was harsh, oppressive or unfair because it was a wrongful summary
dismissal;
(b)
not holding that even if the direction that the appellant undergo a random drug and alcohol test were
lawful, which is denied, the circumstances in which the appellant was required to undergo the test
and the subsequent actions of the respondent were unfair, and that the final step of the respondent in
dismissing the appellant in the circumstances was harsh, was oppressive and was unfair; and
(c)
holding that the appellant was afforded procedural fairness when she was dismissed by telephone, at
home and outside of working hours, without being given an opportunity to put her case; and
(d)
holding that the appellant was afforded procedural fairness in that she was given an opportunity to
reconsider her position and to undertake the test when she had already been dismissed, and in any
event her contract of employment may have expired with the effluxion of time on that day that she
was given that opportunity, and if not within a few days (depending on when the specified task was
completed).
5.
The Commissioner erred in holding that s 23A(1)(a) of the Industrial Relations Act 1979 (“the Act”) only
empowers the Commission to make an order in respect of entitlements arising under the contract of
employment from which the employee alleges he or she was harshly, oppressively or unfairly dismissed. In
particular, the Commissioner erred in—
(a)
not recognising that the amount to which the claimant is entitled pursuant to s 23A(1)(a) includes
the amount to which he or she is declared entitled by s 114(2) of the Act and that that amount is the
amount which he or she has been underpaid under the award that governs his or her employment for
a period of six years preceding the commencement of legal action for its recovery; and
(b)
not recognising that there is no express or implied provision confining the amount recoverable under
s 23A(1)(a) to amounts arising under the contract of employment that existed at the time that the
claimant alleges that he or she was unfairly dismissed, but that the plain words of the subsection
extends to any amount to which the claimant is entitled arising out of his or her employment with
that employer.
AND THE APPELLANT SEEKS THE FOLLOWING—
•
the appeal be allowed;
•
a finding that the dismissal was harsh, oppressive and unfair;
•
an order under s 23 for the payment as a denied contractual benefit of the remuneration that the appellant
would have earned for the remaining period of the contract of employment from which she was dismissed;
•
an order under s 23A( 1 )(a) for the payment of the amount that the appellant was entitled to be paid under
the Award in respect of annual leave, sick leave and public holidays during the various contracts of
employment that governed her employment by the respondent and by Boral Resources (WA) Ltd, the
respondent’s predecessor;
•
the matter be remitted to the Commissioner at first instance for the assessment of compensation for loss
caused by the dismissal and for the assessment of compensation for injury caused by the dismissal.”

4

5

6
7

BACKGROUND
The abovenamed appellant, Ms Larkin, made application on 18 February 2002 to this Commission alleging that she had been
harshly, oppressively and unfairly dismissed by the above named respondent, that application being made under s.29(1)(b)(i)
of the Act. In addition, she claimed contractual benefits under s.29(1)(b)(ii) of the Act, by the same application.
The remedies which she sought are set out at page 15 (AB) in paragraph 4 of the reasons for decision at first instance and are
as follows:“(a)
An order pursuant to s.23A(1)(a) that the Respondent pay to the Applicant the amounts to which she is
entitled to be paid under the Award in respect of accrued annual leave, sick leave and public holidays where
these amounts are greater than the amounts to which she was entitled under the Minimum Conditions of
Employment Act 1993. The Applicant contends that there are amounts that she was entitled to be paid under
the Award in relation to a number of fixed term contracts. The first of which commenced on 1 October
1998. The basis of the Applicant’s claim for amounts to which she is entitled under the Award is that she
claims at law she was engaged on each occasion as a temporary full-time employee for a specified period or
a specified task, but she was paid as a casual employee. As she was paid as a casual employee she was not
paid accrued annual leave, sick leave or for public holidays;
(b)
In the alternative to (a), the Applicant seeks an order pursuant to s.23A(1)(a) that the Respondent pay to the
Applicant the amounts that she is entitled to be paid under the Minimum Conditions of Employment Act in
respect of accrued annual leave, sick leave and public holidays;
(c)
An order pursuant to s.23A(1)(a) that the Respondent pay to the Applicant the amount to which she is
entitled in respect of superannuation contributions;
(d)
An order pursuant to s.23A(1)(ba) that the Respondent pay to the Applicant compensation for loss caused
by the dismissal, being the loss of the opportunity to be employed by the Respondent on future contracts of
temporary full-time employment; and
(e)
An order pursuant to s.23A(1)(ba) that the Respondent pay to the Applicant compensation for injury caused
by the dismissal.”
The application was opposed at first instance by the above named respondent employer, Boral Construction Materials Group
Ltd (hereinafter referred to as “Boral”).
Ms Larkin’s claim was that on 21 January 2002 she commenced to work for Boral on a fixed term of employment as a
temporary full-time employee for five days from 21 to 25 January 2002 inclusive, and that her employment was governed by
the Clerks (Commercial, Social and Professional Services) Award, No 14 of 1972 (hereinafter referred to as “the award”).
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It was common ground that she was dismissed because she refused to undergo drug and alcohol testing. She contended that
Boral had no right to coerce or demand her to take a drug or alcohol test because it was never a condition of her employment
that she be required to undertake such tests.
She alleged that she was engaged for a series of fixed term contracts by Boral to carry out accounts and clerical work from
1 October 1998 until her employment was terminated.
Her principal contention was that she was employed under the award, and it was conceded that if the Commission determined
that the award applied that there were no amounts outstanding under the Minimum Conditions of Employment Act
1993 (hereinafter referred to as “the MCE Act”).
She also claimed that she was owed a benefit to which she was entitled under her contract of employment (not being a benefit
under an award or order), namely that she was not paid her remuneration for the three days from 23 to 25 January 2002.
There was an amount of documentary evidence before the Commissioner at first instance. There was also oral evidence given
on behalf of Ms Larkin by herself. On behalf of Boral, Mr Graham Hine, formerly the accountant, Asphalt Division of Boral,
gave evidence, as did Mr Nondas Firios, the human resources manager of Boral for Western Australia, South Australia and the
Northern Territory. Ms Victoria Fay Watkinson, an accounts assistant, and Mr Ralph Anthony Hayes, the manager, safety
health and occupation for Boral, also gave evidence on behalf of Boral; so also did Mr Allan Richardson, manager of alcohol
and drug services of Western Diagnostic Pathology.
The crux of this matter was the allegation that the dismissal of Ms Larkin for an alleged breach of Boral’s drug and alcohol
policy was unfair.
Ms Larkin had worked for Boral for some time, and that she was therefore known to her employer. In fact, she had worked for
Boral on 18 separate occasions between 1 October 1998 and 11 January 2002. She relieved employees who were ill or on
annual leave. She was also engaged from time to time to carry out specific tasks such as reconciling accounts, reviewing
accounts and updating files. Her work was clerical work.
She was engaged to work as the Asphalt invoicing clerk whilst the actual Asphalt invoicing clerk was on leave from
26 November 2001 until 11 January 2002.
On 20 December 2001, she was told late in the afternoon that she was required to attend a meeting for employees at 7.30am the
next day, namely 21 December 2001.
On 21 December 2001, she was a bit late getting to work because her son was ill. Her evidence was, further, that she was also
delayed by one of Boral’s sub-contractors asking her about some matters, when she did get to work. Thus, she was not able to
attend the meeting until 8.00am. The meeting was being conducted by Boral’s occupational health and safety officer,
Mr Hayes. Ms Larkin was the only woman at the meeting, amongst a number of men, at least 30 and maybe as many as 50. As
it turned out, the meeting took place in order to advise employees of the introduction of Boral’s drug and alcohol policy which,
inter alia, required employees to undergo testing to ascertain whether their systems contained either or both.
At the meeting, she said in evidence, she was thinking about other things and was a bit embarrassed by the subject matter so, as
she admitted, Ms Larkin did not absorb all of the information being given. She did sign a question and answer sheet relating to
the Boral Construction Materials (WA) Drugs and Alcohol Policy and Procedures, the contents of which are reproduced at
pages 17-18 (AB). Inter alia, the questionnaire contained questions about what would occur if the tests undertaken by an
employee for alcohol and drugs returned a positive result for any employee. The contract under which she was then working
came to an end.
On 16 or 17 January 2002, she was contacted on behalf of Mr Hine, Boral’s Asphalt Division accountant. She was engaged by
him to perform a job to check a quantity of invoices. There was some discussion about whether this would take a week or
more. In submissions to the Full Bench, upon this appeal, it was conceded by Mr Jones, for Boral, that the task was one which
was required to be performed and that it would probably take a week or more. That was also the estimate of Ms Watkinson.
On 21 January 2002, she again commenced work with Boral to undertake that job. At the time she had been suffering shoulder
pain for a couple of weeks. She took medication for this problem before she left home on 22 January 2002. She parked her car
at her work premises and walked in. There was a big group of men waiting around the operations door, and this was an unusual
occurrence.
She said that she tried to contact Mr Hine but she was unable to speak to Mr Hine because he was on the telephone. She was
told by other persons that all of the employees had to have a breath test and a urine test. She became very upset because she did
not wish to give a sample of urine which she was afraid would be carried through an office full of men. She went outside and
spoke to one of the operations managers, one Nick O’Neill, who was complaining about the indignity of the testing procedure.
She burst into tears and cried on Mr O’Neill’s shoulder for five or ten minutes, she said. She then went to see Mr Hine, but was
still unable to speak to him.
One of the ladies from the testing agency, Western Diagnostic Laboratories, asked her to come into the office. The woman
asked her her name and also whether she was taking medication. Ms Larkin said that she told this woman that she wanted to
speak to her boss because she, Ms Larkin, was concerned about what was happening and the way the test was being carried
out. The woman informed her that she had to undergo the test. Ms Larkin said that she was not going to do anything until she
spoke to her boss.
She spoke to Mr Hine. She said that she told him that it was all right for all of the men to have a bottle of yellow water carried
around. She had started her period that morning and would be embarrassed, she said, in evidence, by having a container with
red fluid in it carried through the office. She did not, however, say that to Mr Hine that morning. She said in evidence Mr Hine
told her to “just disappear and come back tomorrow”. She was told that they already had her name on the list and they were
waiting for her to come back. Mr Hine was not certain about the position, she said, and he said that he would telephone Ms Zoe
Hewitt-Dutton, an occupational health, safety and welfare officer, but she was unavailable. Mr Hine left a message for her on
her voice mail.
Ms Larkin went, with Mr Hine’s permission, to attend a doctor’s appointment at 1.00pm at King Edward Memorial Hospital.
She had arranged that appointment before these events. Mr Hine told Ms Larkin that she could leave for the appointment and
that he would get Ms Hewitt-Dutton to ring Ms Larkin at home. Ms Larkin certainly did not leave the premises without
permission. She went to her appointment and then to her parent’s home. She continually tried to contact Ms Hewitt-Dutton to
no avail. Finally she contacted Ms Hewitt-Dutton by telephone at 5.30pm that afternoon.
Ms Hewitt-Dutton told her, according to Ms Larkin, that the policy was now in place and that since Ms Larkin had refused to
do a test and had left the premises the onus was on her. Ms Larkin also said in evidence that Ms Hewitt-Dutton informed her
that if she wanted to return to work she was to present herself at 8.30am the next morning at Western Diagnostic Laboratories
to undergo the test.
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Ms Larkin said that she was stunned and flabbergasted, as a result of this conversation, and “sort of thought, Well you know
what’s my legal position here?” Ms Hewitt-Dutton asked her “Are you going to meet me there at 8.30am in the morning or
not?” Ms Larkin said “The way it’s going, no”. Ms Hewitt-Dutton told her that if she was not prepared to undertake the test she
could not return to work at Boral. Ms Larkin asked her for a copy of the drug and alcohol policy, which was not sent to her
until February 2002.
On 23 January 2002, the next day, Ms Larkin sent an email to Mr Hine in the following terms (see page 59 (AB)):“Graham,
I am submitting a time sheet for the hours that I worked on Monday & Tuesday.
I am extremely distressed and emotionally devastated by the events of yesterday.
My association with Boral is of long standing and my professional reputation is one of being able to handle any
accounting task set in front of me, I believe that my willingness and ability handle a large variety of tasks and staff
relief positions as and when required has always been to Boral’s advantage.
As I mentioned in our phone conversation I have taken legal advice regarding my termination for refusal to take a
drug and alcohol test. My reasons for this refusal being that my husband is vehemently opposed to my taking any
tests, as it is an adverse reflection on my good character and I feel that the company is accusing me of committing a
crime without just cause.
My legal advice has been that a verbal contract exists between myself and Boral and that as I had been contacted to
do at least a weeks work, if Boral wishes to terminate me then I am being unfairly dismissed and I am entitled to at
the very least a full weeks pay.
I am eagerly awaiting a response from a Company Representative to discuss this matter.”
There was a reply to that email by Mr Glenn Brookes, Boral’s administrator, on 25 January 2002, in the following terms (see
pages 58-59 (AB)):“Debbie,
Thank you for your e-mail of 23 January, 2002 regarding your position on Drug and Alcohol testing.
I wish to remind you of the terms of the Boral Drug and Alcohol Policy which, together with other Boral policies,
forms part of your Conditions of Employment.
I also remind you of your attendance at the Drug and Alcohol Training session of December 21, 2001. At that
training you acknowledged understanding of the policy, and specifically, the implications of refusal to undertake a
test.
I confirm that your refusal will be treated as a positive test. Under the policy, the following applies—
“If the test is positive the employee is to remain off work and off pay (or take annual leave or RDOs owing) until
they can submit proof of a further pathology test with substance levels below the prescribed level. The cost of this
test is to be met by the employee and must be performed by an accredited laboratory.”
In your case, as your employment is casual and for a specific task, you must provide this proof within seven days of
this letter, otherwise the offer of casual employment is withdrawn.
Debbie, I also remind you that, under the terms of the policy, casual employment elsewhere within Boral
Construction materials, is conditional on a satisfactory Drug and Alcohol test.”
It is noteworthy that no serious misconduct as such was alleged on her part. The letter notes correctly that the test which she
failed to take is treated as a positive test ((ie) within the meaning of the drug and alcohol policy (“the policy”)).
In cross-examination, Ms Larkin said that she did not take the test because her reason was a moral one. I reproduce
Ms Larkin’s evidence in cross-examination at page 112 of the transcript at first instance (hereinafter referred to as “TFI”)
hereunder:Q: “So you didn’t take a moral stance on it, you took the stance of your husband, that he was opposed to you taking
such a test?”
A: “No, that was part of what I put in there. At the time that I did this I was still working on emotional anger and
upset. I probably didn’t go into the detail necessary. As I said, I referred to the phone conversation that I’d had with
Graham where I had actually detailed out a lot of my concerns. He was also aware that my husband had agreed with
my stance because I had rung him from the office that morning that the testing was being taken place, and basically
my - - my husband had given me the back-up or assurance that if I didn’t want to take the test because of my
reasons he wasn’t going to give me a hard time about it.”
She said that Ms Hewitt-Dutton was not in a receptive mood when they spoke. She also said that after the learning course on
21 December 2001, what she had heard was not very clear. She considered that if she was faced with the testing procedure she
would consider it at the time. She asserted that her objection to taking the test was “a moral thing”.
Mr Hine gave evidence, and his evidence was that Ms Larkin said to him she had been taking medication which would skew
the results or cause some problems with the samples and did not want to do the test. Mr Hine said that Ms Larkin was upset.
She also informed him that her husband did not want her to do the test. She informed him that her marriage was more
important than taking the drug test. She informed him that her husband was a Vietnam veteran and there was for him a
question of civil liberties involved in the taking of the test. He said that he was not sure how to approach her refusal, as he
described it, which his why he rang Ms Hewitt-Dutton. He also said that there was a question of playing for time (see
page 169 (TFI)) which is why he told her to go to the doctor’s appointment whilst he rang Ms Hewitt-Dutton. Ms HewittDutton was not in when he rang and he left a message for her. He did tell Ms Larkin that someone from Boral would contact
her, either Zoe (that is Ms Hewitt-Dutton) or himself. When he contacted Ms Hewitt-Dutton he asked that lady to contact
Ms Larkin. Afterwards Ms Hewitt-Dutton told him “She is refusing to take the drug test and she cannot come back to work
until she does the drug test”.
It is quite clear from the evidence of Ms Watkinson that the job which Ms Larkin was engaged to do was not finished when
Ms Larkin was dismissed, and that Ms Watkinson had expected it to take one to two weeks to complete.
It should also be noted that Ms Hewitt-Dutton was not called to give evidence.
FINDINGS AT FIRST INSTANCE
The Commissioner at first instance found as follows:(a) That Ms Larkin would be regarded at common law as a casual employee.
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(b) That she was engaged and paid as a casual employee within the meaning of clause 25 of the award.
(c) That but for the provisions of the MCE Act, Ms Larkin would be regarded as a casual employee under
clause 25 of the award.
(d) That clause 25(2) and (3) of the award provides additional conditions of engagement of a casual employee, and
if these provisions are not complied with, the consequences are that an employer would be in breach of those
conditions.
(e) That s.3(1) of the MCE Act defines a casual employee to mean:“An employee who is employed on the basis that –
(a)
the employment is casual; and
(b)
there is not entitlement to paid leave,
and who is informed of those conditions of employment before he or she is engaged.”
(f) It was argued that Ms Larkin was not a “casual employee” for the purposes of the MCE Act, and the
Commissioner at first instance found that Ms Larkin at law cannot be regarded as a casual employee for the
purposes of the provisions of the MCE Act.
(g) There were no award entitlements or any entitlements outstanding under the MCE Act which could be said to be
an amount to which Ms Larkin is entitled to on the claim of harsh, oppressive or unfair dismissals within the
meaning of s.23A of the Act.
(h) That having heard Ms Larkin’s evidence and carefully examined the questionnaire completed by Ms Larkin, it
was apparent from the answers ticked on the questionnaire that the appellant had a clear understanding in
December 2001 that if confronted with a random drug and alcohol test she would be required to undertake such
a test; and that the consequences of refusing to take such a test were that she could be treated as if she had
returned a positive test under the terms of the policy.
(i) That the Commissioner at first instance did not accept Ms Larkin’s evidence that she could recall very little
about the meeting in December 2001.
(j) That it was apparent from the answers which she ticked, including the alteration to question 9 that she knew at
the time that she filled in the questionnaire that if she refused to take a test she would be stood down.
(k) That the Commissioner preferred the evidence of Mr Hine and Mr Hayes where their evidence and that of
Ms Larkin diverged.
(l) That Ms Larkin’s recollection of the training meeting was vague and her evidence about why she refused to
take the test was contradictory.
(m) That by attending the course, filling in the questionnaire and by not stating her intention to challenge the
application of the policy at that meeting and by accepting an offer to commence work on 21 January 2002,
Ms Larkin’s conduct was such that it can be inferred that the policy was a condition of her contract of
employment commencing on 21 January 2002.
(n) That the dismissal was not unfair because:(i)
She had received sufficient training and her answers to the questionnaire were sufficient evidence of
that.
(ii)
She understood, and indicated by completing the questionnaire that she understood, that the policy
provided sufficient training.
(iii)
She was allowed to leave the premises to attend her doctor.
(iv)
She was offered a test at a private laboratory on the following day.
(v)
Even at the hearing she was unable to say that she would undertake the test.
(vi)
Although she said in evidence that she had her period on 22 January 2002 she did not inform
Mr Hine or any other person, which was difficult to understand. (She did not raise it with the female
staff member conducting the tests either).
(vii) It was conceded that the breach of the policy was not trivial.
(viii) The dismissal was not summary because she had seven days within which to take the test, and was
suspended pending that occurring, by the email letter to her of 25 January 2002.
(ix)
She was accorded procedural fairness because:(A)
She sent an email on 23 January 2002 to Mr Hine in which she made in plain that she did
not intend to undertake a drug or alcohol test but Boral still gave her an opportunity to
reconsider her position and undertake tests.
(B)
Whilst counselling was not offered by Boral in the light of the strength of her refusal set out
in the email of 23 January 2002, the Commissioner at first instance was not persuaded that
counselling would have produced a different result.
(o) That the termination was not harsh, oppressive or unfair.
ISSUES AND CONCLUSIONS
36 The decision appealed against is a discretionary decision as that term is defined in Norbis v Norbis [1986] 161 CLR 513 (see
also Coal and Allied Operations Pty Ltd v AIRC and Others [2000] 203 CLR 194).
37 It is trite to observe that it is for the appellant to establish that there was a miscarriage of the exercise of the discretion at first
instance in accordance with the principles laid down in House v The King [1936] 55 CLR 499 and Gromark Packaging v
FMWU (1993) 73 WAIG 220 (IAC).
38 The Full Bench has no warrant to interfere with the exercise of the discretion at first instance and, particularly, no warrant to
substitute the exercise of its discretion for the exercise of the discretion at first instance unless it is established that the
Commissioner at first instance erred according to the principles laid down in those authorities.
Ground 5 – Claim for Compensation
39 I turn first to ground 5. It was common ground before the Full Bench that Ms Larkin’s employment was governed by the
award.
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The full import of that ground is unclear from its terms. It could not represent a claim for contractual benefits which are award
entitlements because such a claim is expressly excluded by s.29(1)(b)(ii) of the Act, and such a claim would not and could not
be within the Commission’s jurisdiction.
41 Insofar as the claim is for the loss of the amounts required to be paid pursuant to the award, and/or the compensation for that
alleged loss, Mr Richardson, the agent for Ms Larkin, conceded, and properly so, that there was Full Bench authority on this
point against his principal. He did not, during the course of his address, press the point because of that. However, later in his
reply he purported to recant from that view. That, of course, was not a matter for reply in view of what Mr Richardson had
correctly acknowledged earlier namely the binding effect of O’Brien v Perth Metalwork Pty Ltd 82 (2002) WAIG 3209 (FB).
The advocate for the respondent, Mr Jones, took a contrary position to that of Mr Richardson.
42 Insofar as the claim is for amounts due and payable pursuant to the award, and not paid or underpaid, there is and was no
jurisdiction or power in the Commission to order the payment since to do so constitutes enforcement of the award, a
jurisdiction restricted to the Industrial Magistrate’s Court. Insofar as the same refers to a claim under the MCE Act, then
because by s.5 of that Act minimum conditions of employment are implied in the award and therefore form and formed part of
the award, then there is and was no power or jurisdiction in the Commission to order such a payment since it is also an
enforcement of the award (see, Hotcopper Australia Ltd v Saab 82 (2002) WAIG 2020 (IAC) and O’Brien v Perth Metalwork
Pty Ltd (FB) (op cit) at pages 3215-3216 per Sharkey P, Smith and Wood CC agreeing). Those authorities are quite clear and
unequivocal and bind the Full Bench. The jurisdiction in respect of such a claim lies with the Industrial Magistrate’s Court
pursuant to s.83 of the Act.
43 Of course, as I observe obviously and tritely, any loss can only be claimed, and claimed as compensable, in any event, if a
claim for unfair dismissal is made out, and reinstatement is not practicable. That ground, for those reasons, is not made out.
40

Was the Dismissal Summary in Nature?
It is alleged by ground 1A of the grounds of appeal that the Commissioner at first instance erred in not finding the dismissal to
be summary in nature. (I put aside for the moment the question whether that mattered or not).
45 The Commissioner found (see paragraph 42, page 29 (AB)) that the dismissal was not summary in nature because Ms Larkin
had seven days to undertake the pathology test otherwise her casual employment would be “withdrawn”.
46 The Commissioner then went on to find that the effect of that action was that she was suspended until 1 February 2002.
Further, the Commissioner went on to find that, during that time, Ms Larkin could have taken the test.
47 “Summary dismissal, as its title indicates, is a swift and effective common law remedy available to the employer. It overrides
all considerations of due notice and wages in lieu of notice”. There is no right at common law to be warned (see Macken,
O’Grady, Sappideen and Warburton, “Law of Employment”, 5th Edition, at page 189).
48 This was not a summary dismissal for misconduct. It was notice that failure to comply with a requirement to comply with a
term of the contract of employment, would result in action being taken after seven days by way of termination of the contract.
Conversely, of course, by implication her employment would not be terminated if she complied. It was submitted, and
correctly held, that during that seven days Ms Larkin was suspended pursuant to the policy. Ms Larkin was given an ultimatum
to take the test or be dismissed and was given seven days within which to comply with the ultimatum. She did not comply and
was dismissed.
49 The fact is that for those reasons there was no summary dismissal and no dismissal in the nature of a summary dismissal.
44

The Drug Policy and its Status - Was the policy a condition and term of the contract of employment?
The Commissioner at first instance also went on to find that Ms Larkin gave evidence that at the time she attended training, she
determined that she would, if faced with a requirement to participate in testing, dispute the policy should be applied to her. The
Commissioner held that by attending the course, filling in the questionnaire and not stating her intention to challenge the
application of the policy at that meeting and further, by accepting an offer to commence work on 21 January 2002, the conduct
of Ms Larkin was such that it could be inferred from it that the policy was a term of her employment contract when she
commenced work on 21 January 2002.
51 There are a number of questions raised by the appeal which it is necessary to consider.
52 The first is that whether in implying the terms and conditions of Boral’s drug and alcohol policy into the contract of
employment as terms and conditions, the Commissioner erred. It should first be observed that there was no written contract of
employment nor was it evidenced in writing apart from the question of the policy. There was, in particular, no evidence either
that the contract of employment in all of its terms purported to be contained in a formal contract complete on its face.
Accordingly, the rigid approach taken by the High Court in BP Refinery (Westernport) Pty Ltd v Hastings Shire Council
(1977) 180 CLR 266 at 283 and the criteria there used could not be applied in this case there being no formal contract (see
Byrne v Australian Airlines [1995] 185 CLR 410 at 422, Coles/Myer v Sweeting (1993) 73 WAIG 225 (FB) and Lawson and
Others v Joyce Australia Pty Ltd (1996) 76 WAIG 20 at 23-25 (FB)).
53 I quote the relevant passage from Byrne v Australian Airlines (op cit) quoted by the Commissioner at first instance hereunder.
“… the criteria in BP Refinery (Westernport) Pty Ltd v Shire of Hastings have been applied in this Court are cases
in which there was a formal contract, complete on its face. He pointed out that a rigid approach should be avoided
in cases, such as the present, where there is no formal contract. In those cases the actual terms of the contract must
first be inferred before any question of implication arises. That is to say, it is necessary to arrive at some conclusion
as to the actual intention of the parties before considering any presumed or imputed intention. And the test to be
then applied was in a later case formulated by Deane J in these terms (Hawkins v Clayton (1988) 164 CLR 539 at
573)—
“The most that can be said consistently with the need for some degree of flexibility is that, in a case where it
is apparent that the parties have not attempted to spell out the full terms of their contact, a court should
imply a term by reference to the imputed intention of the parties if, but only if, it can be seen that the
implication of the particular term is necessary for the reasonable or effective operation of a contract of that
nature in the circumstances of the case. That general statement of principle is subject to the qualification
that a term may be implied in a contract by established mercantile usage or professional practice or by a past
course of dealing between the parties.””
54 Correctly, the Commissioner at first instance did not apply the approach or the criteria prescribed in BP Refinery (Westernport)
Pty Ltd v Hastings Shire Council (op cit).
50

55

True it is (see paragraph 37) that the Commissioner implied that the drug and alcohol policy was a term of the contract of
employment of each employee of Boral.
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However, it is fair to say that the wrong test was applied in that respect. I say that because the Commissioner asked herself
whether it was reasonable and equitable to apply the policy to the contracts, not whether the particular term was necessary for
the reasonable or effective operation of a contract of that nature in the circumstances of the case. It follows, that having applied
the wrong test the Commissioner was in error in concluding the drug and alcohol policy was to be implied as a term of the
contract of service of Ms Larkin. The drug and alcohol policy could not, using that test, be implied. The test to be used was
whether an implication of the term was necessary for the reasonable and effective operation of a contract of that nature in the
circumstances of the case (see Byrne v Australian Airlines (op cit)).
In any event, and more importantly, the policy, if it were a term of the contract, constituted an express term, not an implied
term. That was acknowledged by the Commissioner at first instance in paragraphs 37-38, pages 27-28 (AB) of her reasons for
decision, to which I have referred above.
The evidence which the Commissioner accepted was really evidence that the drug and alcohol policy was a term of the
contract. That that was the case was accepted by the Commissioner. That, the Commissioner said, could be inferred from the
evidence. The facts found on which that finding was based were as follows:(a) Ms Larkin was clearly informed about the terms of the policy before agreeing to commence work on 21 January
2002.
(b) Before that at the training session in December 2001 and thereafter she communicated no rejection of or refusal
to be bound by the policy.
(c) She attended the course and filled in the questionnaire expressly communicating her understanding of how the
policy applied to her as an employee.
(d) She attended the training course, completed the questionnaire, did not reject it or indicate that she did not accept
it as applying to her employment and on that basis commenced work on 21 January 2002.
(e) She did not, when referring to undergoing the tests, say that it was not a term of her employment, after she
commenced her work pursuant to the contract of employment on 21 January 2002.
(f) Ms Larkin had completed the questionnaire in a manner which indicated that she understood the policy and
been provided with sufficient training to understand her obligation.
(g) She did not at any time indicate that she did not understand the policy, or reject it.
By her knowledge, understanding and acceptance of it, it was clearly open to so find on those facts, and the Commissioner
should have found that the drugs and alcohol policy constituted an express term of the contract of employment of Ms Larkin
which was to last for an estimated period of five days during which she was to undertake the task of checking accounts which
she had been asked to perform, and which contract commenced on 21 January 2002.
It does not detract from that finding that she was never provided with a full written copy of the policy. The questionnaire in its
effect, its terms and in terms of acknowledgement by her of the application of the policy contained in the questionnaire, set out
the essentials of the policy and her understanding of them.
It was therefore open to find, and the Commissioner should have found, that the drugs and alcohol policy constituted a term,
and an express term of the contract of employment. (It was not an issue that Ms Larkin was dismissed and indeed it was
correctly conceded by Mr Jones that she was). She was therefore bound by the policy as a term of her contract and in breach of
it on the face of it if she did not undergo a drug and alcohol test in compliance with it.
It is therefore unnecessary to consider whether the policy was lawful and reasonable within the principle in R v Darling Island
Stevedoring and Lighteridge Co Ltd; ex parte Halliday and Sullivan (1938) 60 CLR 601 case because what was required to be
done by the employer and the employee was required to be done by an express term of the contract of employment.
However, it is necessary to examine the policy, its effect and what compliance with it was required by both parties and what
compliance or non-compliance there was, in fact.
THE POLICY – RELEVANT CLAUSES AND EFFECT
Thus, it most relevantly required, in relation to the taking of drug samples, that the following should occur in the case of
Ms Larkin, as an employee, and of all employees (see clauses 8.2 and 10):(a) If an employee refuses to undertake an alcohol or drug test or refuses to co-operate fully, that refusal will be
deemed as a positive test result (see clause 10).
(b) It follows therefore that processes applicable to a person who has recorded an actual positive test, apply.
(c) Those processes are prescribed as follows:(i) Clause 8.2.4 prescribes as follows (see page 49 (AB)):“If the test is positive the employee is to remain off work and off pay (or take annual leave or RDOs
owing) until they can submit proof of a further pathology test with substance levels below the
prescribed level. The cost of this test is to be met by the employee and must be performed by an
accredited laboratory.”
(ii) Clause 8.2.5 requires counselling and reads as follows:“The employee will be counselled by his/her supervisor about the safety hazards created by
attending work under the influence of alcohol or other drugs and the employee will be offered
assistance through the Company’s Employee Assistance Program.”
(iii) Clause 8.2.6 requires in the following terms that a written warning be issued:“A formal written warning will be issued which reinforces the employees obligations under the
Company’s alcohol and other drugs policy, warns the employee that if he or she re-offends they may
be terminated and advises the employee of the requirement to submit to another test showing that
they are free from alcohol and other drugs before re-commencing work. All warnings issued will be
recorded on the employee’s personal file.”
(iv) Clause 8.2.7, which reads as follows, reserves more serious action such as the termination of employment
to a time after a second positive result has been recorded:“If an employee records a positive test result for the second time a review of his/her employment
status will occur which may lead to termination.”
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True it is that clause 12 (see page 50 (AB)), which reads as follows, reserves the right to the company to dismiss for
misconduct where a person returns a positive drug or alcohol test and where circumstances justify serious misconduct:“Regardless of anything within these procedures, the Company reserves the right to terminate the employment of
any employee returning a positive drug or alcohol test where circumstances justify serious misconduct”. (My
emphasis).

66

The relevant terms of the policy require some consideration, because by clause 10 a person who refuses to undergo a test is
deemed to have undergone and returned a positive test for drugs or alcohol. That is, that person is deemed to have furnished
evidence of an unacceptable level of drugs or alcohol in her/his body. The word “deem” or its derivatives or variance is a
device for extending the meaning of a term to subject matter which it properly does not designate (see Muller v Dalgety and
Co Ltd [1909] 9 CLR 693 at 696). A deeming provision creates a fiction.

67

That is the case in relation to clauses 8.2 and 10 of the policy. Accordingly, as I have observed, the employer is required to
follow those procedures which the policy prescribes when there is a positive result for an employee undertaking a test, whether
it is an actual positive result or a deemed positive result.

68

The failure or refusal to take the test was treated by the respondent as a positive test, as Mr Brookes advised Ms Larkin in his
email of 25 January 2002 referred to above.

69

Ms Larkin was then suspended purportedly in accordance with the policy, subject to dismissal, if she did not provide proof of a
test with levels below the prescribed level. (Of course, as a matter of fact, she did not have levels above the prescribed level,
because the refusal was deemed to be a positive test and was not an actual positive test).

70

Under the policy, Ms Larkin was required to remain “off work and off pay”, since she had achieved a deemed positive test
result, until she had provided proof of a further pathology test with substance levels below the prescribed level.

71

In this case, she did not undertake the test, and, in fact, refused it, but not on 22 January 2002 when she first discussed it with
Mr Hines. Once she had refused the test, however, which she did by her email of 23 January 2002, she had been deemed by
operation of the rules to have recorded a positive test. Ms Larkin was then, as I read the policy, required to be counselled and
she was not (see clause 8.2.5). The next step under the rules, once she had recorded actually or by deeming, a positive test, was
that her refusal in the face of Mr Brookes’ email would be deemed to be a second positive test. That is, it was her second
refusal, the first being her refusal expressed in the email or to Ms Hewitt-Dutton. (What then does the policy provide?) The
policy provides that, in the event of a first positive test being recorded, a written warning is to issue in terms of clause 8.2.6 of
the policy. (The policy is of course a term of the contract). This is a formal written warning requiring submission to a test
showing that the employee is free of alcohol and drugs before recommencing work. That written warning is then required to be
placed on the employee’s file. That did not occur in this case.

72

If an employee records, however, a positive result on a second test, then a review of her/his status is to occur and that may
result in the termination of employment. Accordingly, if Ms Larkin’s failure to take a second test should be accounted as a
second refusal, as it should have been, then her employment status was then required to be reviewed following the written
warning given and the second refusal to take the test. As a matter of fact, as I have observed, there was no written warning in
terms of clause 8.2.6. There was also no review of the employment status of Ms Larkin which might lead to termination, and
certainly no evidence of such a review as required by clause 8.2.7. It is noteworthy that clause 8.2.7, in any event, merely
prescribes that such a review “may” lead to termination, not that it inevitably will. There was an ultimatum which led to
termination. I should add the fact that she was a casual employee was not to the point. Her contract had not been performed, as
Ms Watkinson said, and that was because it was interrupted by suspension purportedly effected pursuant to clause 8.2.4 of the
policy.

73

Of course, by clause 12 of the policy, the respondent has and had reserved to itself the right to terminate the employment of
Ms Larkin or any other employee returning a positive test “where circumstances justify serious misconduct”.

74

What is clear in this case is that Ms Larkin did refuse to undertake a test and that that the employer did not proceed in the terms
of the policy, there being no evidence of serious misconduct at that time, or at least none relied on save and accept the alleged
refusal.
WAS THE DISMISSAL UNFAIR?
The question is whether according to the principle laid down in Miles and Others t/a Undercliffe Nursing Home v FMWU
(1985) 65 WAIG 385 (IAC) and RRIA v CMEWU (1989) 69 WAIG 1027 (FB) the dismissal represented an undue exercise of
the right to dismiss or constituted in industrial terms something that was not “a fair go all round”.
That question is not in this case answered solely or at all by whether the appellant was in breach of a term of the policy and
therefore of her conditions of employment.
I would make a number of observations and findings.
The dismissal was not a summary dismissal nor was it summary in nature, as I have found above. The applicant was informed
that she was required to undertake the test within seven days of the email of 25 January 2002, failing which her casual
employment would be withdrawn, that is she would be dismissed, and in fact she was so dismissed.
There are a number of relevant facts which were and/or should have been found:-

75

76
77
78

79

(a) The breach of the policy by Ms Larkin (and thus of the contract of employment) was not trivial, as was
conceded.
(b) (i)
(ii)

Ms Larkin was aware of her obligations as the Commissioner found and that finding was not challenged.
She did not in advance express her objections to the policy or reject it as a term of her contract
commencing on 21 January 2002.

(c) The manner in which the samples were brought through the office was expressed by her to be degrading to her
and she was not shaken in that evidence.
(d) (i)
(ii)

Quite definitely Ms Larkin had very strong views why she should not undergo such a test. (She said that
she had made up her mind and that she would refuse to undergo the test back at the time of the training).
Ms Larkin did give different reasons for her objection and refusal to undergo the test at different times:(A)

She was embarrassed by the fact that the urine samples were being conveyed through the office.
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(B)

(e)
(f)

She was taking medicine, and, as she informed Mr Hine, she would not be able to undertake a
drug test because the medicine would skew the results or cause some problems with the
samples.
(C)
Her husband had a strong objection to her taking the test (see page 59 (AB)) because it would
represent an adverse reflection on her good character. That was her main objection expressed to
Mr Hine on 22 January 2002. She informed him that her marriage was more important to her
than taking the test.
(D)
She “felt” that the company was accusing her of committing a crime without cause (see
page 59 (AB)) (see the email of 23 January 2002).
(E)
Having advised Mr Hine of her objection to taking the test, and having been permitted by him
to keep an appointment with her doctor that day, and therefore not having taken the test, she
took the initiative herself to ring Ms Hewitt-Dutton about the matter because the question had
been referred to her as a human resources officer by Mr Hine, and Ms Hewitt-Dutton had not
contacted her.
She had not at this time outright refused to take the test, on the evidence. Mr Hine did not know what to do in
relation to the matter which is why he asked Ms Hewitt Dutton, a human resources person, to deal with it.
Ms Larkin’s uncontroverted evidence, because Ms Zoe Hewitt-Dutton was not called as a witness, was, that at
about 5.20pm to 5.30pm on that day, 22 January 2002, she was informed by Ms Hewitt-Dutton by telephone
as follows (see page 66 (TFI)):“… At that point we had a very short, brief phone call. She said that the policy was now in place. I
had refused to do a test and the onus was now on me. If I wanted to return to Boral to work I was to
present myself at 8.30am the following morning at Western Diagnostic where, lacking photo ID, she
would identify me to the person concerned and I was to provide the samples and if I did not wish to
do that then I had no … I was unable to return to work at Boral and, you know, that was it”. She
said “are you going to meet me there at 8.30am in the morning or not?” and I said, “well the way its
going, no”.

(g)

Ms Larkin’s uncontradicted evidence again was that at that point that she, Ms Larkin, was “stunned and
flabbergasted”. She said “I really didn’t know what to do. And I sort of thought well, you know, what’s my
legal position here”. She then sought legal advice.

(h)

It could therefore be properly found on all of that evidence that she was given an ultimatum. She was not
asked what her point of view was, or to explain why she would not take the test, and was given, in fact, no
opportunity to do so. There is certainly no evidence to that effect. She was baldly told to take the test.

(i)

Her uncertainty about what her position was was expressed in her own evidence about being flabbergasted
when given the ultimatum and borne out by the fact that she then correctly, sought legal advice.

(j)

Her email of 23 January 2002 to Boral expressed her view of the situation, including her distress, and even
then, she was seeking a discussion, as she said, with a company representative. She treated the email she was
forwarded by Mr Brookes as a termination for refusal to take the test but still invited discussion of the matter.
No discussion on the evidence took place. No company representative sought to contact her in respect of her
invitation, save and except Mr Brookes by his email. What did occur of course was that she was advised of
the termination of her employment if the test was not taken. As a matter of fact, she was not counselled, she
was not warned.

(k)

No attempt was made to consider her reasons for not taking test. Her evidence was that she was extremely
distressed by the events and that elicited no response.
(l) (i)
The policy itself which bound both parties, also cast obligations on Boral as well as on Ms Larkin as
an employee.
(ii)
Next, if the test is positive the employee is required to remain off work and off pay (or take annual
leave or RDO’s owing) until they can submit proof of a further test with substance levels below the
prescribed level with the cost of that test to be borne by the employee.
(iii)
It is then required that counselling occur (clause 8.2.6). None took place.
(iv)
A formal written warning is then to be issued reinforcing the employee’s obligations under the drug
policy and warning that if she re-offends she may be terminated and also advising the employee of the
requirement to submit to another test showing that that employee is free from alcohol and other drugs
before recommencing work. None was issued.
(v)
Of course, under the policy, if an employee records a positive test a second time, a review of his/her
employment status will occur which may lead to termination. It follows that if she refuses, she is
required to remain off work until a further test is taken. There is no provision that she be dismissed,
and, indeed, she would probably not be dismissed even if she had, in fact, returned a positive first drug
test. Ms Larkin received no written warning as required by the policy (see above). If her refusal, in the
face of the email of 25 January 2002 from Mr Brookes, constituted a refusal a second time, which in
turn constituted a second deemed positive result, there was no evidence of any review of her
employment, which was required to occur after a second positive test is returned.
(vi)
It is not asserted that there was any serious misconduct justifying a dismissal, that is such as to justify
a departure from the terms of the policy. There was no evidence that she would have been dismissed. I
say that notwithstanding the terms of clause 12 which reads as follows:“Regardless of anything within these procedures, the Company reserves the right to
terminate the employment of any employee returning a positive drug or alcohol test where
circumstances justify serious misconduct.”
(vii) No attempt was made to discuss the matter even after her email of 23 January 2002 when she invited
discussion.
(m) Both Ms Larkin and Boral failed to comply with the policy, and thus with a term of the contract of
employment.
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RELEVANT CONSIDERATIONS
The relevant considerations reflected in those facts but by no means containing all of the relevant considerations are as
follows:(a) Whatever the reason which she advanced it is quite clear that Ms Larkin had serious problems about and serious
reasons for not taking the test on 22 January 2002. She expressed this problem to Mr Hine and in her email of
23 January 2002. Indeed, it is perfectly clear that, as she informed Mr Hine and confirmed in her email, she
was, on her own uncontradicted evidence, in a distressed state and remained so. She was a satisfactory
employee who had been asked to work for Boral on 18 occasions over two years. Mr Hines clearly did not
know what to do and referred the matter to Ms Hewitt-Dutton, the human resources officer. Ms Hewitt-Dutton
did not suggest an interview but forthwith on the telephone, there and then, issued an ultimatum. Ms HewittDutton did not ask why Ms Larkin did not wish to take the test or what the reasons, if any, were for the refusal.
She ought to have known of the difficulties from her conversation with Mr Hine. It is quite clear on
Ms Larkin’s evidence and it was open to find that Ms Larkin was not refusing at that stage point blank to take
the test. She refused once she was pressed and it is a fair inference that at least at that stage she might not have
hardened her refusal had she not been pressed.
(b) When Ms Larkin received the ultimatum, on her own evidence she did not know what to do. She then sought
legal advice which in light of the ultimatum she had received was understandable. At this time, she was being
treated more harshly that if she had actually undergone a test which proved positive. That would have required
her to have been given a written warning; and she received none. She was therefore not treated in accordance
with the management procedures prescribed in relation to a test which was positive. Indeed, she was treated
more severely than a person who actually recorded a second positive test, which would require that her position
would be reviewed. There was no review on the evidence of it. No written warning was given in this case where
no actual positive result had been recorded. There was no attempt to ascertain why she was not taking the test,
all of the reasons expressed by her were reasons which should have been explored. Instead she was met by a
heavy-handed and peremptory ultimatum. Even when she purported to refuse, in her email of 23 January 2002,
she still invited discussion with representatives of Boral and none occurred. She was leaving matters open at
that time and it was open to find that the matter might then have been resolved.
(c) If, of course, she had a genuine conscientious objection that might have been a matter which might have
required exemption. No opportunity to determine that arose.
(d) The breach on the part of Ms Larkin was as admitted, not trivial.

In this case, she was harshly, oppressively or unfairly dismissed because:(a) Ms Larkin was an employee about whose conduct no complaint had been made.
(b) The policy or the terms of the contract were not complied with by Boral in the several matters referred to above,
and the breach on the part of Boral was not trivial.
(c) The direction given was not fairly given because what occurred was not performed in accordance with the
policy’s terms which the respondent applied to itself.
(d) No warning was given, although warnings were required to be given to persons who actually and not notionally
returned positive readings.
(e) She was treated more harshly than employees who actually returned positive tests.
(f) There is no evidence that any of the reasons which she advanced for refusing was considered or sought to be
answered.
(g) No opportunity was taken to ascertain her side of things when it was clear that she had serious difficulties, some
relating to her marriage, in relation to the test and its being undertaken.
(h) Since the respondent had committed itself to providing reasonable treatment or counselling to people who
actually had a drug or alcohol problem, to fail to provide counselling to someone who, on the face of it, had
personal difficulties, consistently expressed, in relation to undergoing a test was entirely unfair. In that
connection, I regard as an incorrect inference the inference drawn by the Commissioner at first instance that
counselling would be of no avail.
(i) There is no evidence that any alternative path than dismissal was considered.
(j) The threat of dismissal and the demand, in the circumstances, and given the terms of the policy that she undergo
the test, in the circumstances, were both premature and oppressive; this was compounded when no discussion
was attempted despite her invitation of same in the email of 23 January 2002.
(k) It was unreasonable and unfair, in the circumstances, that she be required to take a test until her fears had been
properly resolved or attempted to be resolved, and until what she had to say on her own behalf was properly
investigated and properly considered.
(l) There was a failure, in the alternative, to warn her of the consequences of a refusal, before the final notice of
25 January 2002 actually threatening dismissal and seeking to achieve it, issued.
(m) She was denied procedural fairness in that the respondent failed to let her put her reasons for refusing in detail
or give her the opportunity to consider her position.
(n) On all of the facts which I have referred to there should have been found an overall unfairness.
(o) There was, too, substantive unfairness in the fact that Boral failed to comply with the terms of the contract
constituted by the policy and, in fact, acted in breach of it.
(p) Whilst the breach by her was not trivial it does not counterbalance all of the other aforesaid factors.
82 In all of those circumstances and for those reasons, it was open to the Commission to find and the Commission should have
found that Boral effected an unfair dismissal, which in proper terms was harsh, oppressive or unfair. The dismissal represented
an oppressive exercise of the right at law of Boral to dismiss according to the principles laid down in Miles and Others t/a
Undercliffe Nursing Home v FMWU (op cit).
83 I am satisfied that the exercise of the discretion at first instance miscarried for those reasons in accordance with the principles
laid down in House v The King (op cit) and would so find. It follows that the Full Bench would be entitled to substitute the
exercise of its discretion for that of the Commission at first instance applying the findings which I am of the view should have
been made.
81
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Ground 2 is made out to the extent which I have indicated in these reasons.
For all of those reasons, I am of opinion that the Commissioner at first instance erred in finding that the dismissal was not
harsh, oppressive or unfair, and that the exercise of the discretion at first instance therefore miscarried.
FINALLY
86 I have considered all of the evidence, all of the submissions and all of the authorities.
87 For all of those reasons, and based on the facts as I have found them, I would uphold the appeal. I would make a clear finding
that the dismissal was harsh, oppressive and unfair. I would otherwise dismiss the appeal, and, in particular, grounds 1, 1A, 1B,
1C and ground 5. Questions of loss, injury and compensation were not argued before the Full Bench and even as Mr Jones
conceded, questions of credibility arose in relation to them. They were not the subject of any ground of appeal which is
understandable because those questions were not decided at first instance. There remains outstanding too, the question of
contractual benefits by way of alleged unpaid wages which was not before the Full Bench on appeal. As to the question of the
availability of Commissioner Smith who heard this matter; that is a matter for the Chief Commissioner and the parties, if she is
unavailable. However, those reasons just adduced are sufficient reason to remit the matter for the purposes of s.49(6) to a
Commissioner at first instance. (See the transcript of proceedings before the Full Bench, pages 29 and 66, in particular the
remarks of the Full Bench concerning the question of loss). I would suspend the decision made at first instance and remit the
matter back to a Commissioner to hear and determine according to law and according to these reasons. (That would seem to be
only the questions of remedies, namely reinstatement or compensation, and the claim for contractual benefits for days worked
under the contract).
84
85

CHIEF COMMISSIONER W.S. COLEMAN—
I have read the reasons for decision of His Honour the President. I agree with those reasons and have nothing further to add.

88

SENIOR COMMISSIONER A.R. BEECH—
The facts of this matter are set out in the Reasons for Decision of his Honour the President. I can shortly state my reasons for
deciding that the appeal should be upheld.
90 The appellant in this matter has proceeded on the basis that Mrs Larkin was dismissed. For my part, I am doubtful that there
was a dismissal on 22 January 2002. Rather there is much substance, in my view, in the careful submissions of Mr Jones
during the appeal that had Mrs Larkin complied with the request to provide a sample test result at her own expense, the
contract of employment would have resumed at that point. The letter from Mr Brooks which is repeated at [14] of the Reasons
for Decision at first instance amply support the submission. However, accepting for the purposes of this appeal that there was a
dismissal at some point in time, the task of the Commission was to assess whether that dismissal was harsh, oppressive or
unfair.
91 Ground 1A is to the effect that the Commissioner should have found that the dismissal was summary, however I have been
unable to understand the significance of the point. It appears to be argued on Mrs Larkin’s behalf that the summariness of a
dismissal determines when the dismissal occurred (transcript of the appeal p.10). With respect, when a dismissal occurs is a
matter of fact. It may be effected summarily or by way of giving notice, or perhaps by the respondent paying Mrs Larkin in
lieu of notice.
92 A summary dismissal is one where the employee is dismissed forthwith without notice and without payment in lieu of notice
with payment of wages up to the point of dismissal. The fairness or otherwise of the dismissal does not in these circumstances
depend upon whether or not the dismissal was summary. On the facts of this case, Mrs Larkin was engaged for a period of one
week (with a possible extension) for a specific task. On the evidence before the Commission at first instance there had been no
discussion between Mrs Larkin and the respondent regarding the period of notice each would give to the other in order to bring
the contract of employment to an end earlier than that that the date it would otherwise expire. Therefore a reasonable period of
notice would be implied by law: (Byrne v Australian Airlines Ltd (1995) 185 CLR 410 at 429).
93 However, it was not submitted that Mrs Larkin lost a period of notice (or payment in lieu of notice) by reason of the dismissal
which occurred. Therefore whether or not it was a summary dismissal was irrelevant and the ground is not made out.
94 What is of significance is that the Commission at first instance did not take into account the evidence that the respondent, on
this first occasion of the operation of its Drugs and Alcohol policy, did not adhere to its own procedures in that policy. The
respondent dismissed Mrs Larkin when under its own policy an employee who refuses to take a test is merely to be regarded as
having returned a positive result. That of itself is not a sufficient reason to justify Mrs Larkin’s dismissal and the respondent
itself cannot submit otherwise in the face of its own policy.
95 The failure to follow a policy is not of itself a reason for finding that a dismissal is harsh, oppressive or unfair. Failure to adopt
a fair procedure can lead to a finding that a dismissal was unfair but may not automatically have this result. Rather, the issue
becomes whether if the policy had been correctly applied, whether there could have been a different outcome. To put the
matter another way, if the respondent company had correctly applied its own procedures, and the proper application of those
procedures would have resulted in Mrs Larkin’s dismissal in any event, then the failure to apply those procedures becomes an
academic point. On the facts in this matter, had the policy been correctly applied, Mrs Larkin would not have been dismissed
in the circumstances of this case for refusing to take a test.
96 Whether or not a dismissal is harsh, oppressive or unfair will depend upon a consideration of all of the circumstances. Those
circumstances included at the very least the fact that this was Mrs Larkin’s first refusal (as distinct from someone who may
have refused to take the test on a number of occasions), her excellent work record and the regard in which she was held, and
the reasons given by her for her refusal. These were all circumstance which the respondent was obliged to take into account in
considering the circumstances with which it was presented by Mrs Larkin’s refusal to take the test. The above circumstances
were also to be considered by the Commission at first instance and I am not persuaded that they were considered.
97 Therefore, the Commission erred and for the above reasons I would uphold the appeal.
98 What clearly was considered by the Commission was the concession by the agent for Mrs Larkin that her breach of the
respondent’s policy was not trivial. The Commission’s Reasons for Decision note that concession at [42], and I am persuaded
that that concession made by Mrs Larkin’s agent was important in the Commission’s conclusion that the dismissal was not
unfair. That concession made it somewhat more difficult for Mrs Larkin’s agent to argue that the dismissal was nevertheless
harsh, oppressive or unfair.
99 On appeal, Mrs Larkin’s agent submitted that Mrs Larkin did not breach the respondent’s policy because she did not actually
refuse to take a drug test (transcript p.21). The fact remains that Mrs Larkin’s agent at first instance conceded that Mrs Larkin’s
breach of the respondent’s policy was not trivial. That submission on appeal was directly inconsistent with the concession
given at first instance. It is of no assistance whatsoever to an appeal bench, nor, with respect, to Mrs Larkin, for a submission
to be made on appeal that is inconsistent with the position taken at first instance. When this inconsistency was raised in a
89
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question from the bench, Mrs Larkin’s agent attempted to reply that it was “a choice of language”. I am at a loss to understand
that reply. If the concession made by Mrs Larkin’s agent at first instance was incorrectly made, then a correction should have
been made at the time it was given. It was not, and the concession not only stands, but was properly relied upon by the
Commission at first instance.
100 I otherwise agree with the order to issue.
THE PRESIDENT—
101 For all of those reasons, the appeal is upheld. The decision at first instance is suspended and the matter remitted back to a
Commissioner to hear and determine according to law and according to these reasons.
_________
2003 WAIRC 07982
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
DEBORAH CAREN DAY LARKIN, APPELLANT
- and BORAL CONSTRUCTION MATERIALS GROUP LTD, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH
DELIVERED
THURSDAY, 20 MARCH 2003
FILE NO/S.
FBA 49 OF 2002
CITATION NO.
2003 WAIRC 07982
_________________________________________________________________________________________________________
Decision
Appeal upheld, decision at first instance suspended and remitted to a Commissioner
Appearances
Appellant
Mr M Richardson, as agent
Respondent
Mr D Jones, as agent
_________________________________________________________________________________________________________
Order
This appeal having come on for hearing before the Full Bench on the 5th day of February 2003 and having heard Mr M Richardson,
as agent, on behalf of the appellant, and Mr D Jones, as agent, on behalf of the respondent, and the Full Bench having reserved its
decision in the matter and reasons for decision having been delivered on the 20th day of March 2003, it is this day, the 20th day of
March 2003, ordered and declared as follows:(1)
THAT appeal no. FBA 49 of 2002 be and is hereby upheld in respect of ground 2.
(2)
THAT the decision of the Commission given on the 18th day of October 2002 in matter No. 290 of
2002 (2002 WAIRC 06781) be and is hereby suspended and the matter be and is hereby remitted to a
Commissioner to be heard and determined according to law and the reasons of the Full Bench herein.
(3)
THAT the appeal be and is otherwise hereby dismissed.
By the Full Bench,
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
____________________
2003 WAIRC 08088
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
ANTHONY GEOFFREY MATTHEWS, APPELLANT
- and COOL OR COSY PTY LTD; CEIL COMFORT HOME INSULATION PTY LIMITED;
CITIGROUP PTY LTD, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER J F GREGOR
DELIVERED
MONDAY, 7 APRIL 2003
FILE NO/S.
FBA 52 OF 2002
CITATION NO.
2003 WAIRC 08088
_________________________________________________________________________________________________________
Decision
Appearances
Appellant

Application to amend notice of appeal dismissed and appeal adjourned sine die

Mr A L Drake-Brockman (of Counsel), by leave, and with him
Mr J O’Donovan (of Counsel), by leave
Respondent
Ms M G Saraceni (of Counsel), by leave
_________________________________________________________________________________________________________
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Reasons for Decision
THE PRESIDENT—
1

2

3
4

5
6

7

8

9
10

11

12

13
14

15

INTRODUCTION
This is an appeal, by the above-named appellant, Anthony Geoffrey Matthews, brought pursuant to s.49 of the Industrial
Relations Act 1979 (as amended), (hereinafter referred to as “the Act”), against the decision of the Commission at first
instance, constituted by a single Commissioner. The decision appealed against was the decision made in matter No 1502 of
2001 on 31 October 2002 and corrected on 4 November 2002. The decision was made on an application by the appellant,
Mr Matthews, then an applicant, pursuant to s.29(b)(i) of the Act, and was a dismissal of the application as against the first two
above-named respondents, but not the third above-named respondent.
The order (as corrected) appealed against is in the following terms:“(1)
That the application insofar as it relates to Cool or Cosy Pty Ltd and Ceil Comfort Home Insulation Pty Ltd
be and is hereby dismissed.
(2)
That the applicant advise the Commission of his intentions in respect of the application insofar as it relates
to Citigroup Pty Ltd within 28 days of the date hereof.”
GROUNDS OF APPEAL
This appeal is made on a number of grounds which appear at pages 2-9 of the appeal book (hereinafter referred to as “AB”)).
It is not necessary to set them out in detail at this time.
BACKGROUND
Since the background of this matter, in fact and in procedure, is a little complicated, it is necessary to set out that background
in some detail.
The appellant was a person who was in employment, and whose employment was terminated. He alleged that he had been
unfairly dismissed. He made application to the Commission by application dated 17 August 2001 pursuant to s.29(1)(b)(i) of
the Act, alleging by the particulars that his dismissal was unfair. It was not in issue that all three respondents were before the
Commission at first instance in that service had been effected. At some time before the hearing commenced, it was common
ground, the above-named third respondent, Citigroup Pty Ltd (hereinafter called “Citigroup”) had gone into voluntary
liquidation.
At the commencement of the hearing of the application at first instance, the appellant, through counsel, advised the
Commission that he did not intend to pursue the claim against Citigroup at that time. Citigroup took no part in the hearing at
first instance, either itself or through its liquidator or through any counsel, solicitor or agent. The application against Citigroup
was not dismissed nor was it, as far as I can ascertain, sought to be dismissed. There was no appearance by or on behalf of
Citigroup or its liquidator at first instance. The hearing then proceeded in order to determine the claim against the first and
second above-named respondents, who were the first and second named respondents at first instance and are hereinafter called
“Cool or Cosy” and “Ceil Comfort”, respectively. The claim was not proceeded with against Citigroup. It was not in issue
before the Full Bench that all three companies were part of a group insofar as there was a connection between and co-operation
between them.
For the purposes of this appeal, the important findings of the Commissioner at first instance were as follows:a)
That at no time, including at the date of the termination of his employment, was the applicant (the appellant), an
employee of Cool or Cosy, which, in any event, was at the time, dormant (see paragraph 56, page 36 (AB)).
b)
That Ceil Comfort was not Mr Matthews’ employer either (see paragraph 56, page 36 (AB)).
c)
That his employer from October 2000 until the termination of his employment was Citigroup.
(It is to be noted that a finding was made about a contract of employment between the appellant and Citigroup, notwithstanding
that the appellant had announced that he was not proceeding against Citigroup at first instance).
As a result, as I have said, the application against the first two respondents was, at first instance, dismissed.
However, part of the order was quite unequivocally and reasonably that the appellant advise the Commissioner of his
intentions in respect of the application, insofar as it related to Citigroup, within 28 days of the date of the order as corrected
which was 4 November 2002.
In November 2002, it was common ground, the appellant advised the Commissioner at first instance that he proposed to
proceed as against Citigroup. That seems to have occurred after the notice of appeal was filed herein on 20 November 2002.
There was no indication to the Full Bench that Mr Matthews is proceeding against Citigroup presently, at first instance.
The appeal herein was instituted pursuant to s.49 of the Act, naming as respondents all three companies, including Citigroup
(in liquidation) ((ie) all of the respondents at first instance). It was also the case that all three were served with the notice of
appeal. However, neither Citigroup nor the liquidator appeared or was represented at the hearing of this appeal.
For the first two respondents, Ms Saraceni (of Counsel) submitted that the liquidator was not entitled to or required to appear.
There was also an application filed on 17 January 2003 on behalf of the appellant, seeking leave to amend the grounds of
appeal on the following grounds:“1. On 20 November 2002, the Notice of Appeal to the Full Bench was filed in the Western Australian Industrial
Relations Commission. The heading of the Notice of Appeal listed the respondents as Cool or Cosy Pty Ltd,
Cell Comfort Homes Insulation Pty Limited and Citigroup Pty Ltd, as referred to in the initial application.
2.
Citigroup Pty Ltd was referred to in the heading of the Notice of Appeal inadvertently and there was no
intention to proceed against Citigroup Pty Ltd in FBA No. 52 of 2002. As a matter of law the appellant would
not be able to proceed against Citigroup Pty Ltd in any event.
3.
The appellant seeks leave to amend the Notice of Appeal to the Full Bench, including by deleting reference to
Citigroup Pty Ltd in the heading of the Notice of Appeal.
4.
Otherwise, the amended Notice of Appeal has been served on the other respondents and they do not suffer any
prejudice by reason of the amendments to the Notice of Appeal to the Full Bench.”
That application is entitled “Notice of Application Seeking Leave to Amend Notice of Appeal to the Full Bench”. Inter alia,
there is proof of service, by declaration, of the said notice of application on Featherby Reilly, liquidators for Citigroup, on
21 January 2002.
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ISSUES AND CONCLUSIONS
In fact, in its terms, and in reality, this is not an application to amend the notice of appeal at all. It is an application to strike out
Citigroup Pty Ltd (in liquidation) as a party to the appeal pursuant to s.27(1)(j) of the Act; or as it was correctly characterised
by the order of Acting Master Chapman of the Supreme Court of this State referred to hereinafter, it is an application to
exclude Citigroup from this appeal on behalf of the appellant. (I will refer to this application to strike out hereinafter as “the
application to strike out”).
17 It was asserted, on behalf of the appellant, that there was no intention to proceed against Citigroup on this appeal. It follows
that that constitutes an assertion that the naming of the appellant in the notice of appeal as a party was in error. As a matter of
law the appellant would not be able to proceed against Citigroup (in liquidation), in any event (see paragraph 2 of the grounds),
without the leave of the Supreme Court.
The Corporations Act 2001 - S.500(2)
18 At the heart of the submissions made to us was s.500 of the Corporations Act 2001 which, in s.500(2), reads as follows:“After the passing of the resolution for voluntary winding up, no action or other civil proceeding shall be proceeded
with or commenced against the company except by leave of the Court and subject to such terms as the Court
imposes.”
19 Thus, no actual or other civil proceedings after the passing of the resolution for voluntary winding up may be proceeded with,
or commenced with, or commenced without the leave of the Supreme Court of this State.
20 Proceedings in this Commission are, for the purposes of the Corporations Act 2001, “proceedings in a court” (see the
discussion of the effect of s.471B in Helm v Hansley Holdings Pty Ltd (Under Administration) (1999) 79 WAIG 1860 (IAC)
and Helm v Hansley Holdings Pty Ltd (Under Administration) (1999) 79 WAIG 23 (FB). A fortiori, in my opinion,
proceedings in this Commission are “civil proceedings” whether on appeal or at first instance, for the purposes of s.500(2)
also. That is because if they are to be deemed “proceedings in a court” they are to be deemed “civil proceedings”, and for the
same reasons advanced by Kennedy P in Helm v Hansley Holdings Pty Ltd (Under Administration) (IAC) (op cit).
21 There was tendered to the Full Bench a copy of an order made by Acting Master Chapman in the Supreme Court of this State
on 3 February 2003 whereby he made certain orders pursuant to s.500(2) of the Corporations Act 2001.
22 That order was made as a nunc pro tunc order and, most relevantly to these proceedings, Mr Matthews, the plaintiff before the
Master, the defendant being Citigroup (in liquidation), obtained leave:a)
To confirm that the application in the Commission, No 1502 of 2001 (the application at first instance), was validly
made.
b)
To file and serve on the defendant (Citigroup (in liquidation)), the notice of appeal in this appeal.
c)
To file and serve on the defendant (Citigroup (in liquidation)) notice of Mr Matthews’ intention to seek leave to
amend “Western Australian Industrial Relations Commission No FBA 52 of 2002 so as to exclude the defendant from
the appeal”.
23 I would make these observations about those orders. First, I do not understand what is meant by leave being given “to confirm
that the application at first instance 1502 of 2001 was validly made”. No such application to confirm was before the Full Bench
and it is difficult to understand how it could be or how an order “to confirm” could be made.
24 Next, it would seem that the Master has given leave to file and serve the notice of appeal. However, no leave seems to be
sought and no leave was given to Mr Matthews to proceed any further with the appeal insofar as it involved Citigroup (in
liquidation).
25 It was conceded in the submissions for the appellant, and correctly, that such leave was required to be obtained if the appeal
was to proceed further against Citigroup.
26 The third order gives leave to the appellant to file and serve the notice of intention to seek leave to amend the notice of appeal
herein, the subject of these reasons. There was no evidence that leave was sought, in any event, and it was not given to pursue
that application.
27 As a matter of law, it was submitted that there was no prohibition upon that actual application proceeding before the Full
Bench because s.500(2) did not forbid it. Presumably, on that submission, were the application successful, then there would be
no necessity to seek leave from the Supreme Court to proceed with the appeal. That would be the implication of the
submission. It was submitted, too, that any actual application to strike out, and I assume, this appeal, was not a proceeding
against Citigroup but in respect of Citigroup (in liquidation), and therefore did not require any further leave to be given by the
Supreme Court for that application to proceed and to be dealt with.
28 I do not understand that proposition. The word “against” in its ordinary and most apposite definition (The Macquarie
Dictionary, 3rd Edition) provides “In opposition to; adverse or hostile to;”.
29 It seems to me that an application to strike out Citigroup as a party to proceedings in which it has a clear interest is plainly
either a proceeding against or a step in a proceeding against Citigroup. That would also enable an appeal against Citigroup (in
liquidation) to be heard without the consent of the Supreme Court being obtained to the appeal proceeding because Citigroup is
no longer a party, illustrates even further that the application is against the interests of Citigroup, and, indeed, against Citigroup
and adverse to it.
30 That all of this is to occur when Citigroup is still a party to incompleted proceedings against it at first instance, which the
appellant has not discontinued, and has indeed advised, on the record of this Commission, as was common ground, that it
intends to continue with, fortifies this view. This proceeding will, having commenced, be proceeded with by requiring this
application to be determined without leave having been given to do so. Further, if successful, such an appeal would then be
proceeded against Citigroup in its absence but in fact against it.
31 In my opinion, too, an appeal is not the same “proceeding” as that at first instance. The application at first instance was made
pursuant to s.29(1)(b)(i) of the Act, and the appeal is brought under s.49 of the Act. A “proceeding” is, of course, not only the
principal action between the parties but also any subsidiary action made in the course of the principal action (see Shakley v
Australian Croatian Club 141 ALR 736 (IR Court of Australia) (FC)). Thus, the application to exclude Citigroup as a party to
the appeal is a subsidiary action or proceeding in the appeal.
32 It is clear, however, that an application at first instance, its hearing and determination in an appeal are not two parts of the same
whole. They are separate proceedings. An appeal, and every step taken in it, is a different proceeding from that at first instance.
It is not part of the proceedings at first instance. It exists to enable a prescribed party to have reviewed the decision made in the
proceedings at first instance, after those proceedings have been completed, or, alternatively, by leave if it is an appeal against a
finding (see, generally, s.49 of the Act). It is an appeal against the decision at first instance of the Commission which is
16
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constituted differently from the constitution of the Commission by the Full Bench, and it is commenced by a fresh and
different and separate process (see s.49(2)).
An appeal is “instituted”, an application at first instance is “made”. Different forms apply under the Industrial Relations
Commission Regulations 1985.
In fact, therefore, the appeal itself is a civil proceeding against the company within the meaning of s.500(2) of the
Corporations Act 2001. “Civil proceeding” is plainly a proceeding in this Commission (see Helm v Hansley Holdings Pty Ltd
(Under Administration) (IAC) (op cit) at pages 1861-1862 per Kennedy P, Anderson and Parker JJ agreeing).
There is no merit in the submission that this application to strike out, or the appeal itself constitutes any part of the proceedings
at first instance. I find entirely to the contrary, for those reasons. Thus, as a step in the proceedings commenced by the
institution of the appeal against all three parties, the application required the leave of the Supreme Court before it could be
proceeded with.
In summary, therefore, I am satisfied and find:a)
That the appeal is proceeding contrary to s.500(2) of the Corporations Act 2001 and cannot, as a matter of law.
b)
That the application to strike out cannot proceed without leave under s.500(2) and there is no such leave granted.

The Application to Strike Out Citigroup – No Merit
Since the filing and service of the notice of appeal constituted the institution of the appeal and the commencement of
proceedings for the purposes of s.500(2), the same having been commenced without the leave of the Supreme Court was a
nullity. No leave was sought or obtained to go any further.
38 The next question is whether the application to strike out has merit. Even if it did not require the leave of the Supreme Court
the application to strike out has no merit. It is, of course, the case that a party wrongfully joined may be struck out. S.27(1)(j)
prescribes that power in the Act. It was not even submitted, on behalf of the appellant, however, that Citigroup had been
wrongly joined in the notice of appeal, and, with respect, it could not have been validly so submitted. It was conceded that the
only reason for the application to strike Citigroup out was that Citigroup was a company in liquidation. Given that Citigroup
remains a party at first instance in proceedings which have not been completed, and which the appellant intends as applicant to
pursue, I do not see how such a submission could have been made.
39 The principle is that an action, and, indeed, by “action” one would include an appeal in this jurisdiction, must be properly
constituted.
40 In my opinion, the appeal including the parties to it has been constituted, and nothing has been advanced in support of the
application to strike out Citigroup as a party on appeal which has real merit. I say that for the following reasons.
a)
A finding was made against Citigroup at first instance, namely that it was Mr Matthews’ employer at the time of
termination of his contract.
b)
At no time during its period of liquidation has there been an application for the leave of the Supreme Court to proceed
against it on appeal or upon the application at first instance.
c)
There is no suggestion that it is a wrong party at first instance, indeed the contrary is clearly acknowledged to be the case
by the advice of the appellant’s intention to proceed against Citigroup.
d)
I do not therefore understand why it is submitted that it was a wrong party on appeal.
e)
No application has been made to strike out the application at first instance. That is the case, notwithstanding the fact that
months have expired since the application was first made.
f)
The only reason submitted in support of this application was that the appellant, if the application were not acceded to,
would be put to the expense of seeking the leave of the Supreme Court to proceed further. In my opinion, that
consideration is entirely irrelevant. If that is what the law requires and that is what the appellant wishes to do then that is
what the appellant should do.
g)
If the appellant wishes to proceed at first instance it should make application pursuant to s.500 of the Corporations Act
2001and obtain that leave or not as the case may be. The appellant is, in fact, in this position because it did not do so in
the very beginning. Indeed, it was freely admitted and properly so by counsel for the appellant, that, were Citigroup Pty
Ltd (in liquidation) not a company in liquidation, and were it an individual, then this application would simply not have
been made.
h)
Denying Citigroup a role in the appeal may deny it natural justice.
i)
To do so would be making a decision contrary to the interests of Citigroup (in liquidation) and to do so whilst proceedings
at first instance were still afoot (see s.26(1)(c) of the Act).
41 I would therefore dismiss the application on the merits also.
42 For all of those reasons the equity, good conscience and substantial merits of the case required, in my opinion, that the Full
Bench dismiss the application to strike out for those reasons. Further, pursuant to s.26(1)(c) of the Act, having regard to the
interests of Citigroup, I would also dismiss the application.
37

Adjournment
The Full Bench raised the question with counsel for the parties whether the appeal should be adjourned. It was not so
adjourned because of the necessity to consider the question of parties to the appeal. However, in my opinion, there is an
argument for the proposition that Citigroup should either be proceeded with as a party or not at first instance before the merits
of this appeal are decided, if that becomes necessary.
Other Observations
44 I would make this comment also. The proceedings at first instance arguably should not have continued without the leave of the
Supreme Court, at all, once Citigroup went into liquidation. That they did so could be said to be contrary to s.500(2). I say that
because of the following. It is quite clear that the proceedings at first instance, whilst they did not continue in fact, against
Citigroup, did so in reality. Whilst nominally they continued against Cool or Cosy and Ceil Comfort, they resulted in findings
being made against Citigroup in a situation where Citigroup was not heard and not represented in an action which therefore
ended in a result which was plainly against the interest of Citigroup. That is because it was found that the employer was
Citigroup and not either of the other two respondents.
45 The findings against Citigroup were adverse in that respect. All of the findings necessary to complete the hearing and
determination of the application, including matters of compensation and loss, were also made in those proceedings. Therefore,
within the meaning of s.500(2) this was clearly an action against Citigroup, even though the Commissioner at first instance was
43
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told that is was not being proceeded with against Citigroup. The “action”, as a matter of reality, therefore proceeded without
leave against Citigroup (in liquidation) and might properly have been found to have been, therefore, a nullity. Of course, that
was not a matter before the Full Bench, and I make no final judgement on that point at this time; nor am I required to.
However, there is certainly an argument to that effect available.
Finally
For those reasons, I agreed with my colleagues to dismiss the application. Proceedings were otherwise adjourned to enable the
appellant to consider his position.

46

CHIEF COMMISSIONER W S COLEMAN—
I have read the reasons for decision of His Honour, the President. I agree with those reasons and have nothing further to add.

47

COMMISSIONER J F GREGOR—
I have had the benefit of reading the Reasons for Decision of His Honour the President and I respectfully agree with the
conclusions that he reached.

48

THE PRESIDENT—
For those reasons, the application to amend the notice of appeal is dismissed and the appeal is adjourned sine die.

49

_________
2003 WAIRC 07889
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
ANTHONY GEOFFREY MATTHEWS, APPELLANT
v.
COOL OR COSY PTY LTD; CEIL COMFORT HOME INSULATION PTY LIMITED;
CITIGROUP PTY LTD, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 7 MARCH 2003
FILE NO/S.
FBA 52 OF 2002
CITATION NO.
2003 WAIRC 07889
_________________________________________________________________________________________________________
Decision
Appearances
Appellant

Appeal adjourned sine die

Mr A L Drake-Brockman (of Counsel), by leave, and with him Mr J O’Donovan (of Counsel), by
leave
Respondent
Ms M G Saraceni (of Counsel), by leave
_________________________________________________________________________________________________________
Order
This appeal having come on for hearing before the Full Bench on the 7th day of March 2003 and having heard Mr A L DrakeBrockman (of Counsel), by leave, and with him Mr J O’Donovan (of Counsel), by leave, on behalf of the appellant, and Ms M G
Saraceni (of Counsel), by leave, on behalf of the respondent, and the abovenamed appellant having made an oral application for an
adjournment of the hearing, and the Full Bench having decided to grant the application and that reasons for such decision will issue
at a future date, and the parties herein having waived their rights pursuant to s.35 of the Industrial Relations Act 1979 (as amended),
it is this day, the 7th day of March 2003, ordered and declared as follows:(1)
THAT the application by the appellant to amend the Notice of Appeal filed herein on the 17th day of January
2003 be and is hereby dismissed.
(2)
THAT the hearing and determination of appeal No. FBA 52 of 2002 be and is adjourned sine die.
(3)
THAT appeal No. FBA 52 of 2002 may be listed for hearing by either party by written notice to the Full Bench
and to the other party, or by the Full Bench’s own motion.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
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PRESIDENT—Unions—Matters dealt with under
Section 66—
2003 WAIRC 08036
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
NEVILLE JOHN JONES, APPLICANT
- and CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED
MONDAY, 31 MARCH 2003
FILE NO/S.
PRES 1 OF 2003
CITATION NO.
2003 WAIRC 08036
_________________________________________________________________________________________________________
Decision
Application dismissed
Appearances
Applicant
Mr G McCorry, as agent
Respondent
Mr P L Harris (of Counsel), by leave
_________________________________________________________________________________________________________
1
2

3
4
5
6

7
8

9
10
11
12

13

14

Reasons for Decision
This is an application by the above-named applicant, Neville John Jones, hereinafter called “Mr Jones”, made pursuant to
s.66 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the Act”).
He is and was, at all material times, as I find, a member of the respondent, which is and was, at all material times, an
“organisation” as that term is defined in s.7 of the Act. In fact, the “CSA”, as I will refer to it hereinafter, is an organisation of
employees.
For those reasons, there is jurisdiction in the Commission, constituted by the President, to hear and determine this application.
The application is and was opposed by the CSA.
The substance of the application is this.
On 22 January 2003, the CSA, it is alleged, by rejecting Mr Jones’ application for approval of a person external to the CSA to
represent the CSA and Mr Jones before the Public Service Arbitrator (hereinafter called “the Arbitrator”), the CSA:(a)
Failed to observe its rules
(b)
Used its powers or observed its rules in a manner that was tyrannical, oppressive, unreasonable and
inconsistent with the democratic control of the organisation by the members.
(c)
Invalidly used its power.
(d)
Failed to act in accordance with the fiduciary duty owed by it to Mr Jones.
(e)
Decided his application on a basis that was not honest and impartial, nor was it in accordance with the
principles of natural justice, nor was it fair, reasonable or consistent.
(f)
The CSA, in applying the relevant policy, acted contrary to rule 3 and invalidly as not furthering the objects
of the CSA.
(g)
The CSA failed to give account to adequate considerations which were recited in the particulars.
A number of particulars of the claim was provided.
By the CSA’s amended answer, in summary, the allegations are denied or characterised as embarrassing to plead to.
BACKGROUND
Evidence was given by the applicant, Mr Neville John Jones himself, and by Ms Diane Margaret Robertson, President of the
CSA, on his behalf.
On behalf of the respondent, evidence was given by the General Secretary, Ms Toni Beverley Walkington and Mr John Noel
Dasey, the Senior Industrial Officer.
Mr Jones was, at all material times, a permanent substantive level 6 officer in the “employ” of the Director General of the
Department of Justice, presumably pursuant to the Public Sector Management Act 1994.
He had applied for and been interviewed for another position within the Department of Justice and recommended by the
interviewing panel for the position. However, this recommendation was questioned by the Director General and disputation
arose about this matter. As a result, Mr Jones sought the advice and assistance of the CSA.
Mr Jones had, having discussed his problem with officers of the CSA, eventually discussed the matter with the President of the
CSA, Ms Diane Margaret Robertson, who gave him the names of three prospective representatives or firms thereof, one being
Ms Megan in de Braekt. Ms in de Braekt had formerly been an advocate employed by the CSA, but was, at the material times,
in the employ of Kott Gunning Solicitors.
An application was filed in the Commission, No PSAC 51 of 2002, on 17 December 2002 (exhibit 4) seeking a conference
pursuant to s.44 and s.80E of the Act concerning Mr Jones’ matter. The application had been drafted by an industrial advocate
with the CSA, Mr Brendan Cusack, under the supervision of the Senior Industrial Officer, Mr John Dasey. Mr Dasey has held
senior industrial officer positions since 1997. He himself has a law degree and a commerce degree majoring in industrial
relations and has experience in advocacy and advising in industrial relations going back to 1986. He is the leader of a team
within the CSA consisting of two advocates, four industrial officers, a workers compensation officer and an administrative
assistant. On all of the evidence of Mr Dasey and Ms Walkington, which I accept, these persons are all qualified and
experienced (see pages 149-150 of the transcript).
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The parties named in the application were and are, the Civil Service Association, applicant and the Director General,
Department of Justice, respondent. Application was made to the CSA that Ms in de Braekt have authority from the Council of
the CSA to represent that organisation in an application to the Arbitrator in relation to Mr Jones’ matter.
16 On 21 December 2002, Mr Jones wrote a letter (exhibit 5) to the CSA complaining about the alleged inadequacy of the
application which had been lodged on his behalf by the CSA on 17 December 2002, complaining, too, about advice given by
CSA officers to him and requesting that his “lawyer”, Ms in de Braekt, be given approval to represent him. In that letter, he
also required that a conference in the matter listed by the Arbitrator for 30 December 2002 be adjourned and that a new
application be lodged on his behalf. Mr Cusack, the advocate dealing with the matter sought and obtained an adjournment of
the conference and gave notice to the Arbitrator of an intention to seek amendment of the application by letter dated 10 January
2003 with enclosure.
17 Relevantly, the Council had previously authorised Ms in de Braekt to represent the CSA in another matter. However, her
employers, Kott Gunning, advised that they were not willing to comply with one of the criteria set out in the policy formulated
by the CSA to deal with requests to be provided with outside information, in that she would not undertake to comply with
instructions and maintain the confidentiality required in the relationship between the CSA as the client and herself as the
advocate (see letter dated 30 October 2002, exhibit 11).
18 The Council had therefore determined that a request for outside representation would not be considered until legal advice had
been obtained concerning this aspect of CSA policy, it having been challenged as unlawful by Kott Gunning Solicitors, where
Ms in de Braekt worked.
19 On 24 December 2002, the General Secretary of the CSA, Ms Toni Walkington wrote to Mr Jones advising inter alia:a)
That the adjournment which he instructed the CSA to seek had been sought and “solely at your direction”, it
being implicit in that that the CSA advocates concerned did not necessarily think that it was a good idea that
such an adjournment should be sought.
b)
That the matter had been competently dealt with and the application, as drafted, was not inadequate.
c)
That the person whom he sought to represent him, namely Ms in de Braekt, was unable to agree to the
representation policy of the CSA in respect of one “criteria (sic)”. That was:“The Advocate will not advise the co-client of communications between the CSA and the
advocate/representative unless specifically authorised to do so.”
20 Accordingly, the Council advised through Ms Walkington, that it had resolved to suspend deliberations on further requests to
be represented, other than by the General Secretary or other officers or employees of the Association, pending the taking of
legal advice in the matter. That advice had not been received, Ms Walkington said in her letter, as at the time of writing. At no
time was I taken to that advice, in any event.
21 On 10 January 2003, Mr Cusack advised the Associate to Commissioner Harrison, the Arbitrator in the matter, of proposed
amendments to the application, based to some extent on suggestions which had been made by Ms in de Braekt.
22 This matter came before the Council on 22 January 2003. Mr Jones was present and put his case. He agreed in evidence that
the minutes substantially reflected what was said. What was raised by the Vice-President, Mr Brian Ellis, during the discussion
of this matter was that regardless of Ms in de Braekt’s willingness or otherwise to comply with the policy about disclosure, the
first criterion which Mr Jones was required to satisfy was the need for an advocate outside the CSA to be engaged. In fact,
Mr Ellis asserted that Mr Jones had not provided (see exhibit 2) adequate reason for not wishing to utilise the CSA’s internal
services. Mr Jones told the Council that although his case was strong, a legally trained advocate would only strengthen it and
he stressed that he wished to maximise his chances of winning the case. The President, Ms Robertson, spoke against the
motion which was eventually passed in the following terms:“That Council having assessed the request in accordance with the criteria set out in our policy decline Mr Jones’
request that Ms In de Braekt be authorised to represent the CSA”.
23 On 24 January 2003, Mr Jones attended with Mr John Dasey, the senior industrial officer with the CSA, at a conference before
Commissioner Harrison, the Arbitrator, at which were present also, representatives of the employer. (Mr Dasey took notes of
what occurred (exhibit 21)). The employer raised, at the conference, the question of whether the Arbitrator had jurisdiction.
24 Mr Dasey was applying for interim orders at the time because of fears that the position was going to be abolished by the
employer, and the employer would not give an undertaking that that would not be done. The Arbitrator said that she would not
deal with the matter, but would list it for a half day hearing so that the question of jurisdiction might be determined. Mr Jones
was critical of Mr Dasey’s inability to obtain interim orders to prevent the abolition of the position. However, it is difficult see
how such an application could either be entertained or succeed when jurisdiction was squarely put in issue (see Springdale
Comfort Pty Ltd t/a Dalfield Homes v BTA 67 WAIG 325 at 330 per Rowland J (IAC)). The Arbitrator’s duty in such a case
was clearly to determine jurisdiction, as the Industrial Appeal Court said. The criticism does not appear at all valid therefore.
25 On 28 January 2003, Mr Jones sent an email to Ms Walkington complaining again about the advice and representation.
The Relevant Policy and Other Matters
26 The policy which was applied was approved by the Council on 28 August 2002 (see the minutes, exhibit 8). The factors to be
considered are, according to the policy, as follows:“Proposed Policy
“The CSA has a preference for an integrated approach to organising, campaigning and provision of services to our
members. The CSA considers this is most efficient and effective where members utilise the facilities and services
provided by the CSA.
In those circumstances where members request that a person other the General Secretary, other officers or
employees of the Association represent the CSA in proceedings related to their circumstances the CSA will consider
and determine each request on a case be case basis and each action will be authorised discretely.
The CSA will consider the following factors in determining such requests—
1. Determination to Commence a Claim
The following factors will be considered and assessed by the CSA Council when making a determination to
commence proceedings before the Industrial Relations Commission—
a)
Any request for an advocate, not appointed by the CSA, to represent a member, be accompanied by
that members rationale of the perceived issues that prevent that member being represented by a CSA
appointed advocate”
15
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Benefit to the individual and the union at large;
Merits of the claims and prospects of success;
Prospect of appeals;
Prospect of recovery of costs;
Resources and funding;
Relevant CSA Policies;
Willingness of members to meet the obligations;
The maintenance of a lay jurisdiction.
Representation
The CSA will authorise a person other than the General Secretary, other officers or employees of the
Association to represent the CSA in proceedings subject to the advocate/representative undertaking the
following—
a)
The Advocate agrees to be instructed by the General Secretary or a person nominated by the
General Secretary;
b)
The advocate will provide an update of any matters on fortnightly basis or more frequently;
c)
The advocate will advise the dates and places of negotiations, conferences, hearings and decisions;
d)
The advocate will not advise the co-client of communications between the CSA and the
advocate/representative unless specifically authorized to do so.
e)
The advocate will comply with CSA policies concerning the representation of the union and
assistance provided to members”

Authorisation
Where an Advocate does not comply with the proposed policy then the authorisation for that Advocate
to act on behalf of the CSA will be withdrawn.”
I do accept that the policy of the CSA which was relevant was at all material times as it appears above (see exhibit 8).
By letter dated 22 July 2002, Ms in de Braekt sought permission to represent the CSA in relation to a matter relating to one
Mr Alan Jones. There were other matters where applications had been made for assistance and assistance was granted for
Ms in de Braekt to be the representative. For example, Mr Peter Healey, a member, received that assistance as approved by
Council on 23 October 2002 even though Kott Gunning was not prepared to accept the “disclosure condition” (see the minutes
of that meeting, exhibit 9).
On 25 September 2002, the Council unanimously carried a resolution that UnionLink and CPSU/CSA staff only provide
advice to members (exhibit 10 minutes).
At the same time, complaints by a member, Mr Stephen Kelly, about the CSA’s industrial services were not accepted by the
Council. There was also discussion of the CSA’s role as the client in certain proceedings in the Commission.
On 30 October 2002, Mr Laurie James, the Chairman of Partners at Kott Gunning, wrote to Ms Toni Walkington, the General
Secretary, advising that his firm could not agree not to disclose communications with the CSA to “co-client” members. I was
not informed what advice had been given by Ilberys about this opinion.
It was the evidence, and it obviously occurred, that after Ms in de Braekt left the employ of the CSA she continued to represent
the CSA in some matters, which she had been dealing with before she left that employment, with the consent of the CSA.
There was a degree of controversy in evidence and submissions about the relative ability and experience of Ms in de Braekt
and the advocates and industrial officers employed by the CSA. Direct evidence was given about the latter by Mr Dasey and
Ms Walkington and about their abilities and experience. There was unrefuted evidence, for example, that Mr Dasey and others
had argued points of jurisdiction and Mr Dasey was obviously, on the evidence, an experienced advocate and advisor. It was
not submitted otherwise.
The evidence of Mr Jones was the main evidence about Ms in de Braekt’s ability and experience and that was hearsay evidence
of what she had told him of her abilities and experience. She herself did not give evidence. I am not at all persuaded that I
should accept Mr Jones’ evidence of the comparative experience or competence of Ms in de Braekt and the industrial officers
and advocates of the CSA, because the evidence of her experience and competence is for the most part, given through
Mr Jones. I do accept the direct evidence of Ms Walkington and Mr Dasey, of the competence and experience of Mr Dasey and
other advocates and industrial officers of the CSA because this was direct evidence and was not shaken. I accept that evidence
and find that Mr Dasey and the other officers have the requisite experience and competence to deal with Mr Jones’ matter.
There is little dispute about the evidence generally and I accept that the chain of events described occurred for the most part as
they have been described in evidence by both sides and I accept for the most part that what is said to have been said was, in
fact, said.
ISSUES AND CONCLUSIONS
The primary complaint was that the CSA acted contrary to rule 3 of its rules in refusing to allow Ms in de Braekt to represent it
in the matter relating to Mr Jones, and at his expense.
First let me say that rule 3 of the CSA rules (exhibit 1) is the object rule. One of the objects is rule 3(b) which reads as
follows:“(b) conducting negotiations with employers, making applications to industrial tribunals, effecting industrial
regulation of the conditions under which members of the Association shall be employed, securing fairness
and equity in conditions of employment for all members and ensuring that industrial regulation is efficient
and effective;”
Rule 3(c) reads as follows:“(c) representing the industrial welfare of individual members;”
Rule 3(h) reads as follows:“(h) To raise funds by means of contributions, subscriptions, levies or such other means as necessary, to acquire
and/or dispose of all means of property or other assets and to efficiently administer and account for the
property and other assets to achieve the objects of the Association;”
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There is a catch all object and that is (see rule 3):“… to do all manner of things which are right and proper to further the objects of the Associations.”
It is noteworthy, too, that the Executive, by rule 13(8)(c) is required to do the following:“The Executive Committee shall be responsible for the management and proper conduct of the business and the
carrying out of the policy of the Association between meetings of the Council, subject to the resolutions and
decisions of the Council and to the Constitution and these Rules and in particular shall …”
The Management of the CSA, is, of course, vested in the Council (see rule 12).
A great deal of argument related to the question whether the condition with which Kott Gunning and Ms in de Braekt disagreed
((ie) the obligation not to disclose matters passing between the CSA and the solicitors) was lawful and binding.
In my opinion, PSAC 51 of 2002 was an “industrial matter” brought before the Commission by an organisation of employees
pursuant to s.44 and s.80E of the Act. At the heart of the industrial matter was a dispute between the Ministry of Justice and the
CSA about the alleged treatment of Mr Jones, a member of the CSA, by his employer. That is, it is a dispute between an
employer and an organisation of employees.
First, it is necessary to say that a necessary consideration, according to the relevant policy, was that which required matters to
be referred to the CSA’s own employed advocates and industrial officers. It is clear that they are employed to represent the
organisation and its members and their services as provided are part of the services provided to the members in the proper
pursuance of the objects contained in rule 3.
It is trite to observe that this service is provided by organisations of employers and employees to their members in this
Commission by officers, advocates and industrial officers on a daily basis. To provide that this would occur would seem to me
to be quite normal and reasonable in the absence of any evidence to the contrary. It is quite clear that there needs to be a
genuine exception to that part of the policy, and such exception seems available, where legal representation or where there
should be for other reasons, “outside representation”, required to be provided, in any individual instance, but that, in the end, is
a matter for the CSA to judge, since the President is not their surrogate manager. This was a matter, it was not in dispute,
which could only be referred to the Arbitrator by an organisation and not by an individual, and it is done pursuant to s.80E,
and, in particular, also, s.80F of the Act. It was so referred.
The CSA was a party and Mr Jones was not. Since he was not and could not be a party I am of the view, on what was
submitted to me on this occasion, that Mr Jones was not and could not be a co-client. He has himself no standing in the
proceedings before the Arbitrator, and is, as was submitted, only a witness. Of course, the CSA as a party to the proceedings
representing Mr Jones, is the representative of Mr Jones in the industrial sense and is required to represent his interests and
advance them as a member of its organisation in accordance with its rules and its duty as the organisation of which he is a
member. There is no evidence that it is not doing so or that it will not do so properly in accordance with the rules. There was a
side issue in this, and this was whether the solicitors involved, Kott Gunning, would agree to act for the CSA and in acting for
the CSA would agree not to disclose communications between them to Mr Jones presumably without the consent of the CSA.
I do not understand why Kott Gunning had difficulty with this matter because it would seem, in the absence of cogent
argument to the contrary, for the reasons which I have found, that they were seeking to act for the CSA and would be acting for
the CSA and that the CSA was their sole client as the sole party apart from the employer in the proceedings before the
Arbitrator. Mr Jones would not then be the client of those solicitors.
This complaint is really that the CSA, through the Council, has acted unfairly and contrary to the welfare of Mr Jones in
making the decision to not allow Ms in de Braekt to represent the CSA.
First, it would seem to me that the judgment of who should represent the CSA is a matter for that organisation primarily,
having regard to the welfare of the member concerned, but having regard as well to the welfare of the CSA, and all of its
members. The welfare of the members and the CSA should also be considered in the light of a number of factors including
cost. Potentially the CSA, if it assigned the matter to someone inexperienced within or without the organisation, or someone
incompetent to represent a member in a particular matter, would prima facie be failing to act in the member’s interests and
would be acting unfairly and unreasonably. That was not established for the reasons which I have advanced and which I
express hereinafter in this case, and indeed the opposite as I clearly find in this case.
The CSA’s duty is to represent Mr Jones’ interests and advance them, too, as a member. It is noteworthy that Kott Gunning
seeks to represent Mr Jones and cannot do so because he is not a party in the proceedings before the Arbitrator. If they are
required to represent the CSA and wish to be instructed by the CSA, then they do so on the CSA’s terms, since Mr Jones is not
their client and would cease to be their client in those proceedings, for the reasons which I have advanced. In this case, it is,
insofar as it is relevant, clear that Mr Dasey has the requisite experience and expertise to competently represent Mr Jones, as do
the other advocates. There is no evidence to which I can attach weight that Ms in de Braekt, until recently an advocate under
Mr Dasey’s supervision and junior to him, has any greater experience than Mr Dasey. However, those considerations are
largely irrelevant.
The CSA is entitled to represent itself, and by doing so to represent its members. S.31 of the Act, expressly, recognises the
right of officers of an organisation to represent it in the Commission.
Singh v FMWU (1993) 73 WAIG 2674 at 2677 is of assistance. There is no requirement under the rules to support or give legal
assistance to every claim which a member wishes to make. Indeed, it is obvious that to do so would be impossible. There is no
requirement under the rules express or implied, (or the policy), nor should there be, that the CSA should be represented by
another person other than one of its officers or employees. Indeed, it might in particular circumstances, be a proper and prudent
thing to do otherwise in matters requiring legal expertise, or experience, or particular experience or for other good reason.
However, that is a matter of judgment for the CSA which it is required to make in deciding whether to grant assistance or not
or what sort of assistance to grant. There is no requirement that a member should be represented, either, by any particular
advocate or industrial officer of the CSA save and except on the grounds of necessary expertise or experience, or because that
advocate or industrial officer has been allocated to a particular area of the CSA’s activity. I would also observe that proper
financial management may well require that most or almost all representation should occur “in-house”. Again that is not a
matter for my judgement.
I should add that such factors did not exist in this case.
There is no evidence but that the CSA is not properly pursuing Mr Jones’ claim. How it does so should not be dictated by any
external body, such as the Commission constituted by the President, nor can it be by Mr Jones, provided the CSA acts properly
in his interests, and consistent with its own legitimate interests and those of its membership. There is no evidence that it is not.
In my opinion, as long as Mr Dasey continues to appear in this matter, which would have the added benefit of Mr Jones not
being put to unnecessary expense, because he would not be paying anyone if the CSA’s officers represent him, the CSA’s and,
through it, Mr Jones’ best interests are best dealt with by this matter being expedited.
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For those reasons, as I find, it has not been established that there is any rule, express or implied, which has been breached or
not performed.
It has not been established within the principle laid down in Park v WACJBSU (1983) 63 WAIG 2230 at 2231 applied in Singh
v FMWU (op cit) that any order or direction should be made, even if there were a breach of the rules.
Thus, the power under s.66 of the Act is discretionary, and it should only be used where it is necessary to ensure that some
wrong is avoided or necessary to ensure that someone who has a clear obligation to do something under the rules or by a
previous order of the Commission does it. There is no such clear obligation here, and, indeed, it is clear and I find that the
obligation to advance the interests of the CSA and its members, including that of Mr Jones, is being effected currently by his
representation by Mr Dasey. No order is necessary to ensure that any wrong is avoided since no wrong has been or is likely to
have been committed in relation to the rules in this instance.
It is not the role of the President in these matters to deal with the decision of the Executive or the Council of the CSA in cases
such as this, as if the President was reviewing an administrative decision according to the principles laid down in
House v The King [1936] 55 CLR 499.
Having regard to s.26(1)(a) and s.26(1)(c) of the Act the merits of the matter and the equity and good conscience of it, lie with
the respondent. The applicant, in any event, has not established otherwise. In addition, the interests of the members, the CSA
itself, and, indeed, Mr Jones (on the basis of necessary expedition), require that this application be dismissed. Even if that is
not so, Mr Jones has not established otherwise, for the reasons which I have advanced.
For all of those reasons, the case for the applicant has not been established, the merits lie with the respondent CSA, and I will
dismiss the application.
Order accordingly
_________

2003 WAIRC 07718
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
NEVILLE JOHN JONES, APPLICANT
- and CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED
WEDNESDAY, 12 FEBRUARY 2003
FILE NO/S.
PRES 1 OF 2003
CITATION NO.
2003 WAIRC 07718
_________________________________________________________________________________________________________
Decision
Orders and Directions given
Appearances
Applicant
Mr G McCorry, as agent
Respondent
Mr J Dasey, Industrial Officer
_________________________________________________________________________________________________________
Orders and Directions
This matter having come on for a directions hearing before me on the 12th day of February 2003 and having heard Mr G McCorry,
as agent, on behalf of the applicant and Mr J Dasey, Industrial Officer, on behalf of the respondent organisation, and having made
such orders and given such directions as are necessary or expedient for the expeditious and just hearing and determination of this
matter, and the parties herein having waived their rights pursuant to s35 of the Industrial Relations Act 1979 (as amended), it is this
day, the 12th day of February 2003, ordered and directed as follows:(1)
THAT this matter be listed for hearing and determination on two days to be fixed by the Commission.
(2)
THAT the application herein be amended by substituting Schedule A attached to the Minute of Proposed Order
filed herein on the 10th day of February 2003 for the particulars of the application filed on the 29th day of
February 2003 subject to the respondent’s right to apply to strike the same out.
(3)
THAT the respondent do have leave to file and serve within seven days of the date hereof any application to
strike out the particulars as amended or any answer to the application.
(4)
THAT the parties do provide discovery on affidavit of all documents relevant to this matter within 14 days of
the date of the issue of this order or alternatively within seven days of the determination of any unsuccessful
application to strike out the said particulars.
(5)
THAT the applicant do file and serve any opening statement and/or witness statements within 14 days of the
date of this order or within seven days of the determination of any application to strike out the particulars of the
application in which the respondent is unsuccessful.
(6)
THAT the respondent do file and serve any opening statement and/or witness statements within 14 days of the
date of this order or within seven days of the determination of any application to strike out the particulars of the
application in which the respondent is unsuccessful.
(7)
THAT the parties do file and serve an agreed statement of facts seven days before the date or dates listed for the
hearing and determination of this matter.
(8)
THAT the parties do have liberty to apply.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
_________
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2003 WAIRC 07842
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
NEVILLE JOHN JONES, APPLICANT
- and CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED
TUESDAY, 4 MARCH 2003
FILE NO/S.
PRES 1 OF 2003
CITATION NO.
2003 WAIRC 07842
_________________________________________________________________________________________________________
Decision
Application dismissed
Appearances
Applicant
Mr P Harris (of Counsel), by leave
Respondent
Mr G McCorry, as agent
_________________________________________________________________________________________________________
Order
This application having coming on for hearing before me on the 4th day of March 2003 and having heard Mr P Harris (of Counsel),
by leave, on behalf of the applicant upon this application (the abovenamed respondent), and having heard Mr G McCorry, as agent,
on behalf of the respondent upon this application (the abovenamed applicant), and having delivered my reasons for decision ex
tempore and having determined that the application to strike out herein should be dismissed, and the parties herein having waived
their rights pursuant to s.35 of the Industrial Relations Act 1979 (as amended), it is this day, the 4th day of March 2003, ordered as
follows:(1)
THAT the said application to strike out be and is hereby dismissed.
(2)
THAT there be leave and leave is hereby granted to the respondent to file and serve any amended answer to the
application on or before 4.00pm on Friday, the 7th day of March 2003.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
_________
2003 WAIRC 08035
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
NEVILLE JOHN JONES, APPLICANT
- and CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED
MONDAY, 31 MARCH 2003
FILE NO/S.
PRES 1 OF 2003
CITATION NO.
2003 WAIRC 08035
_________________________________________________________________________________________________________
Decision
Application for interim orders dismissed
Appearances
Applicant
Mr G McCorry, as agent
Respondent
Mr P L Harris (of Counsel), by leave
_________________________________________________________________________________________________________
1

2

3

4

Application for Interim Orders - Reasons for Decision
This is an application which is made seeking the striking out of all of the particulars of the application and the sole ground of
the application, of which the particulars which appear are particulars. It is an application which is not an application seeking to
strike out the application proper on the basis that it discloses no “cause of action”. I use the words “cause of action” loosely,
because in this jurisdiction there are not causes of action, as they are known in the civil courts.
It is, of course, quite clear that there is jurisdiction and power in the Commission, however constituted, to entertain this
application. That jurisdiction and power is contained in s.7 “industrial matter”, s.23 and s.27(1)(a)(ii) of the Industrial
Relations Act 1979 (as amended) (hereinafter referred to as “the Act”), which enables the dismissal of proceedings which are
not necessary or desirable in the public interest, and, in my opinion, they are not necessary or desirable in the public interest if
they are proceedings which contain, in the application which founds them, oppressive, embarrassing, frivolous or vexatious
“pleadings”. I used the word “pleadings” also in inverted commas.
It is also clear, of course, that s.27(1)(a)(iv) of the Act confers power on the Commission in an application such as this, and, if
necessary, one could turn to s.27(1)(v), all of those, of course, being read with the objects of the Act contained in s.6, and also
s.26(1)(a) and s.26(1)(c), in particular. So it is perfectly clear that there is jurisdiction to entertain this application and power to
make the orders sought. The question is whether one should do so.
I noted the authority cited to me by Mr McCorry, which is that of General Steel Industries Incorporated v Commissioner for
Railways of NSW and Others [1964] 112 CLR 125. I was careful to ascertain from Mr Harris, lest there be any confusion, that
this was not a matter involving an application to strike out the application proper, as one disclosing “no cause of action”. It was
an application akin to a civil court application to strike out pleadings, and it is on that basis that, of course, I deal with it, and it
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is on that basis that I say that the authority of General Steel Industries Incorporated v Commissioner for Railways of NSW and
Others (op cit) is not an authority which is pertinent to these proceedings.
5
Whether there ought to be such an application is, of course, a matter for the respondent, and whether such an application would
be well founded is a matter which is not of any concern to me at this time. What I might call “the fundamental s.27 application
to dismiss” encompasses that sort of notion and that sort of application.
6
There was detailed submission from Mr Harris that the grounds, as amended by my order, were each and totally frivolous,
vexatious or embarrassing, and I want to make it clear that that is not, in my view, a submission that there is no merit in the
application; merely that there is no merit in the “pleadings”, and I use the word “pleadings” again in inverted commas, because
the last thing I wish to do is give persons the impression that this Commission is a court of pleadings, and with it enable the
breeding of interlocutory battles of no consequence and of great expense.
7
If one looks at the grounds, this is what is said: that the respondent failed to do certain things to protect the interests of the
membership and, in particular, to represent the industrial welfare of individual members. I paraphrase. And then there are
clearly set out particulars of why that is alleged. Now whatever one might say about the particulars, they are particulars which
purport to explain where the breach of the rule occurred. Now whether that is the appropriate rule, or whether there is merit in
asserting it, is a matter for the final hearing of this matter, not a matter relevant to the determination of whether particular
grounds and particulars thereof should be struck out.
8
If the test is, as I think it is, that the particulars reveal the case of the applicant in such detail that it is able to be responded to by
answer by the respondent, then it is clear that that is so. What is said is that there was a failure to do certain things. Ground 3 is
cited orally, although not in written form, and it is then said that that breach is evidenced, if I might say “evidenced”, by the
following particulars, and there is then pleaded seriatim a set of particulars which are said to support the allegation of breach.
9
For those reasons, I am not at all persuaded that the application to strike out the particulars is made out, I being satisfied
entirely that there is sufficient material there for the respondent to know and answer the case which is alleged against it.
10 For those reasons, I will dismiss this application. However, I am disposed to give leave to the respondent to file and serve any
amended answer on or before 4.00pm on Friday of this week, which I think should give enough time for that to be dealt with,
and enough notice to the applicant of any case which the respondent wishes to “plead” in these proceedings.
11 I would propose to issue a minute of order accordingly, unless you gentlemen were of the view that you did not require me to,
and waived that. The two orders that I would make are (1) that this application be dismissed, and (2) that there be leave to the
respondent to file and serve an amended answer to the application herein on or before 4.00pm on Friday next, which I think is
7 March 2003.
_________
2003 WAIRC 08034
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
NEVILLE JOHN JONES, APPLICANT
- and CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED
MONDAY, 31 MARCH 2003
FILE NO/S.
PRES 1 OF 2003
CITATION NO.
2003 WAIRC 08034
_________________________________________________________________________________________________________
Decision
Application dismissed
Appearances
Applicant
Mr G McCorry, as agent
Respondent
Mr P L Harris (of Counsel), by leave
_________________________________________________________________________________________________________
Order
This matter having come on for hearing before me on the 13th day and the 14th day of March 2003 and having heard Mr G McCorry,
as agent, on behalf of the applicant, and Mr P L Harris (of Counsel), by leave, on behalf of the respondent, and having reserved my
decision in the matter, and reasons for decision being delivered on the 31st day of March 2003, it is this day, the 31st day of March
2003, ordered that application No. PRES 1 of 2003, be and is hereby dismissed.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
____________________
2003 WAIRC 08021
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
GREGORY JOHN WAUHOP, APPLICANT
- and CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED
FRIDAY, 28 MARCH 2003
FILE NO/S.
PRES 2 OF 2003
CITATION NO.
2003 WAIRC 08021
_________________________________________________________________________________________________________

952

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

Decision
Application granted in part.
Appearances
Applicant
Mr G J Wauhop, on his own behalf
Respondent
Mr J Dasey, Senior Industrial Officer
_________________________________________________________________________________________________________
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Reasons for Decision
INTRODUCTION
This is an application brought by the above-named applicant, Gregory John Wauhop, against the above-named respondent
organisation, hereinafter called “the CSA”. The application is brought pursuant to s.66 of the Industrial Relations Act 1979 (as
amended) (hereinafter referred to as “the Act”).
Summarised, he alleges that the CSA, an organisation of which he is and was, at all material times, a member, has acted
contrary to rule 3 of its rules, by failing to observe the following principal objects:“(a)
encouraging and facilitating the democratic control of the Association by the membership and the
participation of the membership in the development of the Association policy and action.
(b) conducting negotiations with employers, making applications to industrial tribunals, effecting industrial
regulation of the conditions under which members of the Association shall be employed, securing fairness and
equity in conditions of employment for all members and ensuring that industrial regulation is efficient and
effective.
(c)
representing the industrial welfare of individual members.”
By the application, Mr Wauhop seeks an order or direction under s.66 of the Act requiring the CSA to fulfil its constitutional
obligations to make “resources” available for his representation for a claim of unfair dismissal lodged in this Commission.
Mr Wauhop also seeks a further order or direction instructing the CSA to conduct a “transparent and independent inquiry into
the actions of senior management in regards to my speaking out against the CSA’s inappropriate utilisation of fixed term
contracts at a democratic meeting of CSA members”.
The application was amended, by leave, to allege the following:1. The applicant claims the failure of the Branch Secretary and Assistant Branch Secretary to declare their
potential conflict of interest to Executive Council in regards to the applicants request resources be made
available for representation in a unfair dismissal claim the applicant lodged in the Western Australian Industrial
Relations Commission against the Civil Service Association, breached Rule 30 of The Rules of the Civil
Service Association of Western Australia Incorporated.
7. The applicant claims the failure of the CSA to place before the Executive Council within a reasonable time the
applicant’s request resources be made available for the representation in the applicants unfair dismissal claim is
in breach of Rule 3 of The Rules of the Civil Service Association of Western Australia Incorporated.
8. The applicant claims the failure of the CSA to provide the applicant with an outcome to the decision of
Executive Council and Council not to provide resources for representation in the applicant’s unfair dismissal
claim within a reasonable time is in breach of Rule 3 of The Rules of the Civil Service Association of Western
Australia Incorporated.
9. The applicant claims the failure of the CSA to provide details of the applicant’s unfair dismissal claim to
Executive Council is in breach of Rule 3 of The Rules of the Civil Service Association of Western Australia
Incorporated and marred the democratic process and as a result as jeopardised the likelihood that any future
decision, regards the applicant’s claim for representation, would be equitable.
THE APPLICATION OPPOSED
The application was opposed. In particular, it was asserted that paragraph one of the particulars is introductory and does not
disclose a reasonable ground of application, and further the CSA denies that is has breached its rules or acted in a tyrannical,
oppressive, unreasonable or undemocratic way.
Further, it was alleged that the CSA has not taken a final decision not to provide funding to the applicant and further that its
decision, in any event, was not tyrannical, oppressive, unreasonable or undemocratic.
Further, the CSA denied that the General Secretary, Ms Toni Walkington and Assistant General Secretary, Ms Joanne
Margaret Gaines, had a conflict of interest in relation to the relevant decision of the CSA’s Council.
There was also alleged that paragraph three of the particulars of the application disclosed no reasonable ground of application,
and the CSA also denied that it has acted contrary to its objects as set out in the rules. Further, the claim for relief was denied.
JURISDICTION
It is not in issue that the Commission, constituted by the President, has jurisdiction in this matter, insofar as the applicant is and
has been, at all material times, a member of the CSA, which is an organisation as that is defined within the meaning of s.7 of
the Act.
BACKGROUND
In this matter, evidence was given on behalf of the applicant, Mr Wauhop, by himself and by Ms Dianne Margaret Robertson,
the President of the CSA.
Evidence was given on behalf of the CSA by Ms Joanne Margaret Gaines, its Assistant General Secretary, and Ms Deana
Maree Whitaker, a Lead Organiser.
So that there might be some understanding of the processes of the CSA, I observe that the management of the CSA is vested in
a council elected from the financial membership of the CSA. (See rule 12).
The Executive Committee is prescribed to consist of the President, the two Vice-Presidents, the Honorary Treasurer, the
General Secretary, the Assistant General Secretary and six other members, elected by the Council, and, pursuant to rule 13,
manages the CSA between meetings of the Council.
It was not in dispute that this was a matter which related to the State organisation, the CSA, and not to a federal organisation,
the CPSU.
The applicant was employed by the CSA as a research officer in the research and advocacy team pursuant to a series of fixed
term contracts from 29 November 2000 to 30 August 2002, and after that, until 30 September 2002. On 17 July 2002, he was
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informed that his employment would be terminated on 30 September 2002. (I would also add that Mr Wauhop, at one time,
also sought reclassification of the position in which he was in).
On 3 September 2002, a meeting took place at his request, between Ms Sandy Newby, Co-ordinator of Industrial Services, and
Ms Deana Whitaker, the Lead Organiser of the CSA, both members of management of the CSA. It was held at his request and
was said to be held in order to give feedback about an application he had made for a position in the CSA for a fixed term as a
UnionLink organiser. He also said that he required feedback about his application for that position. (Exhibit 3 includes a record
of the meeting, made by Ms Newby and Ms Whitaker). The meeting dealt with the question of the “expiry” of his fixed term
contract on 30 August 2002, including matters of termination and certain entitlements. He was informed at the meeting that the
contract expired on 30 August 2002 and that he had been selected to replace the substantive occupant of the position for
separate periods.
Mr Wauhop’s application for the UnionLink position was discussed and he was told that at the first round interview he had not
“met” all of the selection criteria. Further, Ms Newby informed him “he appeared to be carrying a level of anger that could
affect his interactions”, and he was given advice about this by Ms Newby. Further, at the meeting, Ms Whitaker raised with the
applicant “his interaction with a colleague at a union meeting”. He himself denied that he had acted in any unsatisfactory
manner at the union meeting. It is difficult, of course, to see what that had to do with his employment. He had at the union
meeting been critical of fixed term contracts. He complained about the criticism of the manner in which he had spoken to the
chairperson at the union meeting, being raised in the course of the meeting of 3 September 2002. He was also criticised for
becoming agitated and raising his voice at the meeting, with Ms Newby and Ms Whitaker, of 3 September 2002.
On 16 October 2002, Mr Wauhop wrote to Ms Newby and Ms Whitaker about the meeting of 3 September 2002, defending
himself and criticising Ms Newby and Ms Whitaker. He reiterated his criticism of fixed term contracts in that letter. A copy of
that letter was forwarded to Ms Gaines, Ms Walkington, the CSA Executive Council and Ms Robertson, the President of the
CSA. (See exhibit 3).
Mr Wauhop wrote to the Assistant General Secretary, Ms Gaines, on 28 November 2002 requesting funding for legal
assistance in proceedings which he had commenced in this Commission against the CSA claiming that the CSA had harshly,
oppressively and unfairly dismissed him.
His request for legal assistance did not come to the Executive Committee presided over by the President until it met on
9 January 2003. Present also at that meeting were Ms Toni Walkington and Ms Jo Gaines, as well as Ms Sandy Newby, the
Co-ordinator of Industrial Services.
Ms Walkington and Ms Gaines are members of the Executive (see rule 13). It is not clear in what capacity Ms Newby was
present at the meeting (see the minutes of that meeting, exhibit 5A) . As an employee she would not be permitted to stand for
election to or be elected to the Executive Committee or to the Council because of the provisions of rule 6, forbidding such a
course.
A resolution was carried at that Executive meeting on 9 July 2003, that Mr Wauhop, then an ex staff member, “should not
receive legal funding”. The resolution was in the following terms—
“That Executive resolve to reject the application by Mr Wauchope (sic) for legal funding for his unfair dismissal
claim at this time and advise him that a request for reimbursement of representation costs may be may be (sic) made
following the conclusion of the case”.
That resolution was passed with Ms Robertson, the President, and three other members voting against it.
The matter then came before the full Council and Ms Robertson moved that the resolution of the Executive not be accepted.
However, it was accepted after a vote. That occurred at the meeting of Council on 22 January 2002 (Exhibit 5B). The President
expressed the view that, in her opinion, legal assistance to any member of the union in time of need, despite the circumstances,
should not be denied. At that meeting, according to the minutes, the Assistant General Secretary (recorded in the minutes as
Branch Assistant Secretary) “briefed” the Council on the employment history of Mr Wauhop during his term of employment
by the CSA.
ISSUES AND CONCLUSIONS
Rule 3 is the objects rule of the CSA rules. One of the three principal objects is that the interests of the membership be
protected by representing the industrial welfare of members. Mr Wauhop is a member. There is no limitation expressed in the
rules upon the participation of employees of the CSA, who are members, as Mr Wauhop was and is, in all the benefits of
membership, save and except that they are not permitted to become members of the Executive Committee or the Council. (See
rule 6).
It is trite to observe that it is the duty of the Executive Committee and the Council to serve the members. There is a fiduciary
duty upon the members of the Executive and of the Council. (See Luby v The Secretary of the Australian Nursing Federation
(2002) 82 WAIG 2124 at 2130 (Sharkey P)). In the normal course of events, in my opinion, the fiduciary duty of the Executive
and the Council to its members would prevent someone being assisted by the CSA to make a claim against it. That is
somewhat obvious. However, by its eligibility clause (rule 6) employees are eligible to become members and the CSA is put in
the position by its rules where it is bound to look after the industrial welfare of its members even against itself. That, of course,
is the inherent vice in eligibility clauses which make employees of an organisation also eligible to be members of it. They have
no separate representation against their employer unless they are eligible to become and do become members of another
organisation. That was not said to be the case here. The eligibility rule in a case like this renders the organisation of employees
concerned, the industrial representative of employee members against itself. It therefore binds itself to assist an employee
against itself the employer, whilst also being their “union”.
There could not be a breach of rule 3 because that is an “object” rule. The “object” rule directs the CSA to the objects which it
is required to achieve in its activities and by its decision for its members.
In relation to the rules of an “organisation” it is not permitted by its rules to frustrate the policy and main purposes of the Act
(see Williams v Hursey [1959] 103 CLR 30 at 68). Subject to this, the rules may not provide for any other matter contrary to
law.
Further, the rules of an organisation will be read down so far as they purport to authorise the pursuance of objectives cast in
very broad and general terms. Thus, when rules are used to state “objects” in such general expressions as “the interests of the
members”, such expressions must be read as referring to the interests of members as members of the union and in their
occupation, and in relation to their welfare as members accordingly. (See Williams v Hursey (op cit) per Fullagar J at page 57).
Fullagar J made it clear, however, that there was a great deal of latitude within that principle for construing the rules and that
which could be done under them. (See also per Fullagar J in Williams v Hursey (op cit) at page 57).
The CSA, through the Executive and Council, and in general meetings, is also required to act intra vires, in accordance with
the general concept of an organisation organised on a democratic basis, also for a bona fide purpose (see Scott and Others v
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Jess (1984) 56 ALR 379 (FC FC)), and, further, fairly and reasonably to its members, as well as in their interests. (Secretaries
and other officers are also required to act impartially and fairly). (See Luby v The Secretary of the Australian Nurses
Federation (2002) 82 WAIG 2116 at 2121 (Sharkey P)).
An organisation must also act in accordance with rules which serve the object of the Act and by actions which further those
objects. These views are fortified in various ways and reinforced by such provisions as s.26(1)(a), s.26(1)(c) and s.110 of the
Act. Most cogent however, is s.61 of the Act which provides as follows:“Upon and after registration, the organisation and its members for the time being shall be subject to the jurisdiction
of the Court and the Commission and to this Act; and, subject to this Act, all its members shall be bound by the rules
of the organisation during the continuance of their membership”.
It is the duty of the Commission, constituted by the President, to exercise the directory power conferred by s.66 of the Act
where there is a substantial failure to perform or observe the rules.
This discretionary power is well described in Park v WACJBSIU (1983) 63 WAIG 2230, (O’Dea P) which is quoted in turn in
Singh v FMWU (1993) 73 WAIG 2674 (Sharkey P).
However, there must be confidence among members of an organisation that its government and administration will be carried
out in accordance with the rules so that the policy of the act may be carried out effectively (see Ellis v Willis (1968) 12 FLR
60 at 71). It is the duty of the Commission constituted by the President to so ensure.
The Commission, as constituted by the President, is, however, I emphasise, as I have often done, not the surrogate manager of
a registered organisation.
What was really alleged, in this case, was that the CSA, through its Executive and Council, failed to act fairly, and in the
interests of its member.
I need to consider the essential facts on which the applicant, who bears the onus of establishing his claim, brings it. The
applicant’s complaint is, boiled down, a simple one. It is that he was not given legal assistance to bring and proceed with a
claim for unfair dismissal against his former employer, of which he remains a member, namely the CSA. He seeks that that
assistance be ordered or directed to be given. In the Executive, it is clear that the Executive considered the matter of pursuing
“a legal action against itself, and the entitlements of members of the union” (see exhibit 5A).
In the Council (see exhibit 5B), the rejection of assistance by the Executive was endorsed by the Council and the employment
history of Mr Wauhop was related by the Assistant General Secretary, Ms Gaines, to the meeting of the Council.
There is no evidence that the application for “legal assistance” was considered on its merits. Indeed, it is clear from the minutes
of both meetings that the claim was not considered on its merits by the Council or the Executive.
What should have been done by both the Executive and the Council was this. The application by Mr Wauhop should have
been treated the same as any other member who sought assistance in an industrial matter. Then, of course, one would expect
that the Executive and the Council would consider the chances of success of the claim. That, in this case, and in many cases,
would require an opinion from counsel or a solicitor. (In some cases a CSA advocate might give an opinion). Obviously, if
there was, on that opinion, little chance of success, then assistance might not be given.
There might also be other valid reasons for refusing assistance, such as the cost, or the triviality of the matter, or a number of
other reasons which might be valid in the circumstances of any given case. Of course, matters such as the welfare of the
member and what he or she might achieve by way of advancing his/her industrial interests would, amongst other things, be
very relevant as would the welfare of the CSA and its members.
In this case, too, what his employment record was, which seems to have been considered, is entirely irrelevant and may,
indeed, have been prejudicial.
I emphasise that this was not an application for legal assistance by an employee or former employee. It was an application for
assistance from the organisation to which he belongs and belonged, by a CSA member. That he was also an employee is
irrelevant to this application for legal assistance. It was also irrelevant to consider that this was a claim by a former employee
against the CSA, and that issue should not have been raised.
The fact of the matter was that there was a claim by a member whose industrial interests were required to be advanced by the
CSA because he was, at all material times, a member. This meant that his application had to be considered fairly and
reasonably and consistent with the obligation of the CSA to advance his industrial interests. There were, of course, competing
factors such as whether it warranted, in the proper discharge of the fiduciary duty of the organisation and its governing bodies,
a proper expenditure of funds, and I have already outlined some of the other relevant factors that would play a part in that
decision.
I would observe that to postpone the grant of assistance until after the application of the applicant against the CSA succeeded
or failed, with or without legal assistance paid for by him is, in fact, to deny the assistance which he seeks as a member. It is, of
course, not mandatory to give everyone who applies for legal assistance or industrial assistance, such assistance, nor can it or
should it be. There are factors of prudent expenditure, the chances of success and other matters, including the interests of the
organisation of a legitimate nature, for organisations to consider. (See Singh v FMWU (op cit)).
There is no doubt that the applicant’s claim was not given proper consideration, nor were his interests as a member. There were
substantial elements of unfairness resulting in Mr Wauhop being treated contrary to the duty of his organisation under the
rules, as an employee, instead of as an applicant member. His claim and his interests as a member were not considered on the
merits. The objects of the Act were not advanced by the decision to reject his application for aid, and, in that sense, the rules
themselves and the objects in them were not advanced.
This was, as I have emphasised, a former employee seeking assistance from the CSA to claim against his employer, the CSA,
and that he could do so, and that his application was entitled to be considered properly on the merits as a member, is
unfortunately brought about by the eligibility rule by which an inherent conflict is created. However, that is not a matter which
should react to the prejudice of Mr Wauhop.
Further, the decision was reached in an entirely unfair manner, in that a member was treated in the manner in which he was.
Whether it was the case or not, the Executive’s reception of his employee history, which had nothing to do with his status as a
member, might be properly perceived as tainting (with prejudice against him) a fair consideration of his application for
assistance as a member.
I am satisfied and find that the decision to refuse him legal assistance was unfair and unreasonable and did not advance the
objects contained in the rules. It also represented a failure by Council and Executive to carry out their duties as required under
Rules 12 and 13 respectively. However, I do not propose to order that he be afforded legal assistance, save and except for the
purposes of obtaining legal advice about the likely success of his claim. I will so order and direct. I will not go further because
the decision in the matter is properly one not for the President, but for the organisation acting fairly and reasonably and seeking
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to advance the objects contained in the rules. Thereafter, the matter should be dealt with by the Executive and Council, and,
might prudently be dealt with, I suggest, upon the recommendation of an independent person whose appointment whom both
parties might agree upon. What will be required will be a proper consideration of all the usual and proper factors, such as
chances of success, cost and others in deciding what, if any, assistance should be given.
I am not of opinion that either Ms Walkington or Ms Gaines acted in breach of rule 30 since they had no interest in the matter,
save and except that arising out of their offices and the discharge thereof, and given that they are entitled to deal with the
matter on Executive Council as ex officio members; however, the Executive’s requirements that Ms Gaines’ advise it of his
employment history was essentially unfair, as I have found; nor am I persuaded that they acted partially.
In the absence of cogent authority, too, and for those reasons, I am not persuaded that they acted contrary to rule 30 of the
rules.
As to the allegation that Ms Newby and Ms Whitaker acted oppressively to Mr Wauhop in the meeting of 3 September 2002,
and, in particular, that Ms Whitaker was oppressive of him in criticising him for what occurred in a union meeting, I do not see
how that at all constitutes a breach of any rules. Whether it constitutes unfairness to him as an employee is not a matter which
is relevant for me to consider in these proceedings. If he was out of order at a meeting where some robust expression of
opinion should normally be permitted, then that is a matter for the chairperson of the meeting and not his employer. I would
observe that criticism of Mr Wauhop for his conduct at a union meeting by his managers who were dealing with him as an
employee was quite unsatisfactory and totally irrelevant to his situation as an employee.
It was not contended that this matter could have been taken further within the rules of the CSA (as s.110 requires but subject to
s.66). I do not, in any event, see how the resolution of the Council could be taken further within the internal structure of the
CSA. I also advise that I do not see the role of the President in matters under s.66 such as this, as that of a Court or Tribunal
reviewing the discretionary decisions of a lower court or tribunal in accordance with the principles of House v The King
[1936] 55 CLR 499.
In my opinion, the CSA acted unfairly in effectively refusing the means to Mr Wauhop to pursue his claim against it. I would
so declare. I would order, too, that his application be reconsidered and that this be done only after an opinion is derived from a
solicitor of his choice, of the chances of success in any claim by him against the CSA. Such opinion should be funded by the
CSA and I will so order. It would also then require the consideration of other matters relevant to the usual decision as to
whether legal funding should be approved for an employee by the CSA, as I have observed.
Such a decision as I have reached is borne out by s.26(1)(c), including the interests of Mr Wauhop and the interest of the
organisation in its members being fairly dealt with, and in accordance with the objects contained in the rules.
I will issue minutes of such an order.
Order accordingly

_________

2003 WAIRC 07756
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
GREGORY JOHN WAUHOP, APPLICANT
- and CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED
WEDNESDAY, 19 FEBRUARY 2003
FILE NO/S.
PRES 2 OF 2003
CITATION NO.
2003 WAIRC 07756
_________________________________________________________________________________________________________
Result
Orders and directions given
Appearances
Applicant
Mr G J Wauhop, on his own behalf
Respondent
Mr J Dasey, Industrial Officer
_________________________________________________________________________________________________________
Orders and Directions
This matter having come on for a directions hearing before me on the 19th day of February 2003 , and having heard Mr G J
Wauhop, on his own behalf as applicant, and Mr J Dasey, Industrial Officer, on behalf of the respondent, and having made such
orders and given such directions as are necessary or expedient for the expeditious and just hearing and determination of this matter,
and the parties herein having waived their rights pursuant to s.35 of the Industrial Relations Act (as amended), it is this day, the 19th
day of February 2003, ordered that application No. PRES 2 of 2003 be listed for hearing and determination at 10.00am on Monday
the 10th day and Tuesday the 11th day of March 2003.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
_________
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2003 WAIRC 08068
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
GREGORY JOHN WAUHOP, APPLICANT
- and CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED
FRIDAY, 28 MARCH 2003
FILE NO/S.
PRES 2 OF 2003
CITATION NO.
2003 WAIRC 08068
_________________________________________________________________________________________________________
Decision
Application granted in part
Appearances
Appellant
Mr G J Wauhop, on his own behalf
Respondent
Mr J Dasey, Senior Industrial Officer
_________________________________________________________________________________________________________
Orders and Directions
This matter having come on for hearing before me on the 10th day and the 11th day of March 2003 and having heard Mr G J
Wauhop, on his own behalf as applicant, and Mr J Dasey, Senior Industrial Officer, on behalf of the respondent, and I having
reserved my decision in the matter and reasons for decision being delivered on the 28th day of March 2003, it is this day, the 28th
day of March 2003, ordered and directed as follows—
(1)
THAT the Civil Service Association of Western Australia Incorporated failed to observe its rules and
to act in accordance with the same; and in particular rules 12 and 13 respectively in that the Executive
and the Council failed to fairly and reasonably and in such a manner as to advance the interests of the
applicant, its member, consider his application for legal assistance on the 9th and 22nd days of January
2003 respectively.
(2)
THAT the Civil Service Association of Western Australia Incorporated be required to pay and do pay
for an independent legal opinion, by a legal practitioner of the applicant’s choice, in relation to the
applicant’s unfair dismissal claim against it and the likelihood of the success of such a claim.
(3)
THAT within 14 days of the receipt of the above-mentioned independent legal opinion, the Civil
Service Association of Western Australia do and shall consider afresh the applicant’s application for
legal representation by the organisation and in accordance with its rules, its obligations thereunder and
the reasons for decision herein.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

DECLARATIONS—
2003 WAIRC 08047
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
APPLICANT
v.
HANSSEN PTY LTD PROJECT MANAGEMENT, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
TUESDAY, 1 APRIL 2003
FILE NO.
APPLICATION 297 OF 2003
CITATION NO.
2003 WAIRC 08047
Declaration
WHEREAS The Construction, Forestry, Mining and Energy Union of Workers (the Applicant Union) has applied to the
Commission for a declaration pursuant to s.42H(1) of the Industrial Relations Act, 1979 (the Act) in respect of a claim that is made
against Hanssen Pty Ltd Project Management (the Respondent); and
WHEREAS the matter came on for hearing on 1st April 2003 at which time the Commission heard from Mr T. Kucera of Counsel
on behalf of the Applicant Union and Mr G. Hanssen on behalf of the Respondent; and
WHEREAS after hearing the submissions the Commission has concluded that the conditions precedent in s.42H(1)(a), (b) and (c)
have been met and there is no reasonable prospect of the parties reaching an agreement; and
WHEREAS those conditions have not been met the Commission declares that bargaining has ended between those parties.
NOW THEREFORE pursuant to the powers vested in it by s.42H of the Industrial Relations Act, 1979 the Commission hereby
declares—
THAT bargaining has ended between The Construction, Forestry, Mining and Energy Union of Workers and Hanssen Pty
Ltd Project Management.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
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PUBLIC SERVICE ARBITRATOR—Awards/Agreements—
Variation of—
2003 WAIRC 07929
PUBLIC SERVICE ALLOWANCES (MORTUARY STAFF) AWARD 1985
NO. 3 OF 1985
PARTIES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
THE WESTERN AUSTRALIAN CENTRE FOR PATHOLOGY AND MEDICAL RESEARCH,
APPLICANT
v.
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT

CORAM

COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER

THURSDAY, 13 MARCH 2003

FILE NO.

P 52 OF 2002

CITATION NO.
2003 WAIRC 07929
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
HAVING heard Mr A Harper on behalf of the applicant and Mr M Amati on behalf of the respondent, and by consent, the Public
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—
THAT the Public Service Allowances (Mortuary Staff) Award 1985 (No. 3 of 1985) be varied in accordance with the
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on and
from the 13th day of March 2003.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
Public Service Arbitrator.

_________

1.
1.
2.
3.
4.
5.
6.
7.
2.

SCHEDULE
Clause 2. – Arrangement: Delete this clause and insert the following in lieu thereof—
2. - ARRANGEMENT
Title
Arrangement
Scope
Disabilities Allowance
Copies of Award
Term of Award
Named Parties

Clause 6. – Term of Award: After this clause insert new number, title and clause as follows—
7. – NAMED PARTIES
The Civil Service Association of Western Australia Incorporated
The Western Australian Centre for Pathology and Medical Research
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AWARDS/AGREEMENTS—Variation of—
2003 WAIRC 07955
CHILDREN’S SERVICES (PRIVATE) AWARD
NO. A 10 OF 1990
CHILDREN’S SERVICES CONSENT AWARD 1984
NO. A 1 OF 1985
CHILD CARE (SUBSIDISED CENTRES) AWARD
NO. A 26 OF 1985
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BASSENDEAN DAY CARE CENTRE AND OTHERS
APPL 1280 OF 2001
WINTERFOLD CHILD CARE CENTRE INCORPORATED AND OTHERS
APPL 1281 OF 2001
BASSENDEAN TOWN COUNCIL AND OTHERS
APPL 1282 OF 2001, RESPONDENTS
CORAM
COMMISSIONER J H SMITH
DELIVERED
MONDAY, 11 MARCH 2002
FILE NOS.
APPL 1280 OF 2001, APPL 1281 OF 2001 & APPL 1282 OF 2001
CITATION NO.
2003 WAIRC 07955
_________________________________________________________________________________________________________
Result

Awards varied to create a new classification pursuant to the Work Value Principle 6 and Allowances
allowed under Principles 2 and 5 of the 2001 State Wage Case Statement of Principles

Representation
Applicant
Respondent

Ms D MacTiernan
Mr L Joyce (as agent for intervenors in Applications 1280 of 2001 and 1282 of 2001 and for Salvation
Army Child Care Services in Application 1282 of 2001)
No appearance for Respondents to Application 1281 of 2001
_________________________________________________________________________________________________________
1

Reasons for Decision
These matters are applications filed on 12 July 2001 by the Australian Liquor, Hospitality and Miscellaneous Workers’ Union,
Western Australian Branch (“the Union”) to vary the following awards—
a) Children’s Services (Private) Award No. A 10 of 1990 (Application 1280 of 2001);
b) Children’s Services Consent Award 1984 No. A 1 of 1985 (Application 1281 of 2001);
c) Child Care (Subsidised Centres) Award No. A 26 of 1985 (Application 1282 of 2001).

2

Each application is substantially the same. The Union seeks to vary the awards to insert recent changes to the Community
Services (Child Care) Regulations 1988 (“the Regulations”). The Union seeks to have inserted in each award a new
classification for an ‘E Worker’ which is a class of child care worker that has been recently created under the Regulations. The
applications also seek reimbursement of certain expenses incurred by employees in the course of their employment.

3

At the outset of the hearing Mr Joyce made applications for a number of employers in the child care private industry to be
joined as parties or intervenors to Applications 1280 of 2001 and 1282 of 2001. The applications were not opposed by the
Union. The Commission determined that leave to intervene should be granted. Lists of the intervenors are set out in Schedules
A and B to these reasons for decision.

4

The Union seeks the following amendments to each of the awards—
Definition
An employee who is identified as an ‘E Worker’ and is required to exercise supervision of an infant or
toddler area in accordance with the Community Services (Child Care) Regulations
Step I
An employee in their first year of being classified as an ‘E Worker’.
•
Is able to display various methods and techniques of child management.
•
Is able to direct other staff members when exercising responsibility in allocated area.
•
Possess observational skills in excess of a child care giver.
Step II
An employee who has at least one year’s experience as an ‘E Worker’ shall be able to perform the
responsibilities identified in Step I at a higher skill level and also
•
Participate in a team approach to the delivery of care.
An employee who gains or who is appointed with a Certificate III Community Services (Children Studies), with at least
two years’ experience and who is required to exercise supervision of an infant or toddler area in accordance with the
Regulations shall be paid at the level of an ‘E Worker’ .
The rates of pay for an ‘E Worker’ shall be—
Step I
497.20
Step II
505.20
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The Union also seeks to have inserted in each award amendments to cover the cost of employees complying with mandatory
medical testing and police clearance requirements. In each award the Union seeks to have inserted provisions that provide as
follows—
a) Health Screening – Where an employee is required to undergo any health test or screening to comply with the
Regulations, the employer shall be responsible for the cost.
b) Police Clearance – Where an employee is required to obtain a police clearance to comply with the Regulations, the
employer shall be responsible for the cost.
A further amendment is also sought to the Children’s Services (Private) Award to provide for reimbursement to employees for
the cost of keeping their first aid qualifications current. The amendment sought by the Union is as follows:
First Aid – Where an employee in the course of their employment is required to hold a first aid certificate the employer
shall be responsible for the cost of such training.
On 13 February 2001 the following amendments were made to the Regulations—
“30. Minimum contact staff requirements
(1) Subject to subregulation (3) and to regulations 28, 30A and 34, the minimum number of contact staff required for
children in an age group specified in the Table to this subregulation, and the minimum qualifications of those staff, are as
specified in that Table.
Table
Age group
children

of

Staff
to
child ratio

Number
children

0-24 months

1:4

1-4 5-8 9-12

1A*/B*/C 1A*/B*/C +1D 1A*/B*/C
+2D

18-36 months
(At least 70% of
children
24 months
or
older)

1:5

1-5 6-10 1115

1E 1A/B/C +1D 1A/B/C +2D

24-36 months

1:5

1-5 6-10 1115

1D 1A/B/C +1D 1A/B/C +2D

30 months
or
older (At least
70% of children
36 months
or
older)

1:10

1-10 1120 21-30

1E 1A/B/C +1D 1A/B/C +2D

36 months
older

1:10

1-10 1120 21-30

1D 1A/B/C +1D 1A/B/C +2D

or

of

Staff requirements

(2) In the Table to subregulation (1)—
(a) A represents the holder of—
(i) a degree or diploma in early childhood care or early childhood education from a recognised Australian university
or other tertiary institution; or
(ii) an equivalent qualification as determined by the Director-General;
(b) A* represents the holder of—
(i) a qualification referred to in paragraph (a) which includes a specialist course on the principles and practices of
the care and education of children in the 0-24 months age group, in addition to practical experience of 100 hours
(minimum) with that age group; or
(ii) an equivalent qualification as determined by the Director-General;
(c) B represents the holder of—
(i) a 2 year certificate in child care studies;
(ii) a diploma or associate diploma in child care; or
(iii) an equivalent qualification as determined by the Director-General;
(d) B* represents the holder of—
(i) a qualification referred to in paragraph (c) which includes a specialist course on the principles and practices of
the care and education of children in the 0-24 months age group, in addition to practical experience of 100 hours
(minimum) with that age group; or
(ii) an equivalent qualification as determined by the Director-General;
(e) C represents a person who is—
(i) a registered mothercraft nurse;
(ii) the holder of a mothercraft nursing qualification; or
(iii) the holder of an equivalent qualification as determined by the Director-General;
(f) D represents a person who is not the holder of a qualification referred to in paragraphs (a) to (e);
(g) E represents a person who has reached 18 years of age and who—
(i) has at least 2 years’ experience of working in an early childhood setting;
(ii) is the holder of Certificate III in Community Services (Children’s Studies); or
(iii) is the holder of an equivalent qualification as determined by the Director-General.
(3) Sub regulation (1) does not apply to premises specified in a licence or permit for family day care.
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30A. Contact staff arrangements during lunch period
(1) The requirements in regulation 30(1) do not apply during a lunch period if at all times during that period—
(a) the number of contact staff is at least 60% of the total number of contact staff required under regulation 30(1);
(b) children in the 0-24 months age group are supervised by at least one staff member who has a qualification
referred to in regulation 30(2)(a), (c), (e) or (g);
(c) no staff member under 18 years of age supervises more than 10 children; and
(d) in the case of a child care service licensed for 30 or more child care places, at least one of the contact staff
present has a qualification referred to in regulation 30(2)(a), (c) or (e).
(2) In sub regulation (1) (d)—
“licensed” includes authorised under a permit.
37. Health certificate
(1) A licensee or permit holder shall ensure that a person who—
(a) is employed in the child care service of that licensee or permit holder; and
(b) has contact with children attending that service,
provides that licensee or permit holder with a medical certificate, including a tuberculosis clearance, in a form
approved by the Director-General, within 14 days of commencing employment in the child care service.
(1a) In addition to the requirement in subregulation (1), a licensee or permit holder shall ensure that a person referred to in
that subregulation provides that licensee or permit holder with a tuberculosis clearance at intervals of not more than
2 years.
(2) A licensee or permit holder shall, upon a written request by the Director-General, provide the Director-General with a
medical certificate in a form approved by the Director-General within the time specified in the request. “
8
Prior to 13 February 2001 the Regulations provided for licensing requirements in respect of A, A*, B, B*, C and D workers but
not E Workers.
9
Regulation 36 was made in 1991. Regulation 36 provides as follows—
“36. First aid
(1) Subject to sub regulation (2), a licensee or permit holder shall ensure that a person possessing current first-aid
qualifications approved by the Director-General is in attendance at the child care premises of the licensee or permit holder
at all times children are attending a child care service on those premises.
(2) Notwithstanding sub regulation (1), a family day care service may be supervised on an emergency basis by a person
who does not possess current first-aid qualifications if the licensee of, or permit holder for, that family day care service
provides the emergency care giver with a clear, written emergency procedure before supervision commences.”
The Evidence
10
Ms Susan Deveraux, an organizer with the Union, testified in a written statement of evidence as follows—
“I am employed as an organiser with the Australian Liquor Hospitality and Miscellaneous Workers Union, and as such
also work for the state registered Western Australian Branch. I commenced full-time employment with the Union in
February 1992 having been a workplace delegate and state councillor of the union for many years.
I have nearly thirty years experience in the children’s services industry. I have been employed in the Early Childhood
field since 1972 when I graduated as a Pre-School teacher. I have worked for the Education Department in Community
based care Pre-Schools and Pre-primaries. Between 1986-1990 I was employed as Director of a Community Based Child
Care Centre in Heathridge. I have been a practicum supervisor for Early Childhood teachers at Curtin University and
currently lecture in the Teacher Assistant Course at Edith Cowan University.
In 1996 I was invited to review the National curriculum for the Child Care traineeship being developed by the Royal
Melbourne Institute of Technology.
In 2000/01 through my involvement with the Western Australian branch of the Early Childhood Association I
participated in the review of the Child Care Services Board Regulations.
The Regulations govern the manner in which all licensed child care centres in the state operate including staffing
requirements in terms of qualification and staff/child ratios.
As part of the formal Review process a new category ‘E Worker’ worker was created. There remains Categories “A”,
“A*”, “B”, “B*”, “C”, “D”.
The need for the new category was based on a number of factors. To gain and maintain a licence, a centre needs to have a
“qualified child care giver” in each room with children at all times. The ratio of carers to children depends on the age of
the children; the younger the children, the higher the child/staff ratio. Over the last few years there has been a shortage of
qualified child care givers. It is very difficult for centres to maintain correct rations over the staff lunch periods. The
Review group for the Regulations recognised that there are many workers in the industry who either have vast experience
in the industry and or qualifications, which whilst not equivalent to the Diploma, provide these workers with the
fundamental knowledge to exercise responsibility in the short term absence of the qualified child care giver.
Hence a category ‘E Worker’ is recognised as having adequate experience and knowledge to care for children 0 to
18 months of age during the lunch period. They may also have responsibility for up to five children aged between 1836 months on an ongoing basis.
When the Minimum Rates Adjustment Process was carried out for all three long day care awards in 1993, the Union very
deliberately argued for the retention of incremental progression for all classifications. The classification descriptors which
were developed to give recognition to the skill acquisition and development which occur through experience in a centre. I
firmly believe that this will also apply to ‘E Worker’. Although ‘E Workers’ in part gain their status by having at least
two years experience, their ability to perform the job which entails greater responsibility than those classified as “child
care givers”, will be enhanced over time. It is therefore appropriate and consistent that the new classification contains at
least one progression step.
In the review of the Regulations changes were also made in relation to employees in the industry requirement to produce
criminal record checks. The Regulations previously only specified the requirement for criminal record screening of
licencees, nominees, permit holders and relief family day care providers. Up until the Review the record screening of
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centre staff has been at the discretion of the employers. The new Regulation requires each staff member to provide a
current criminal record check at intervals of not more than two years following the submission of an initial criminal
record check.
A further change brought about by the change in Regulations which directly affects employees. The new Regulation 37A
requires all employees of a child care service who have contact with children to have a tuberculosis clearance every two
years. Subsequent to the new Regulation, the Perth Chest clinic developed a questionnaire which makes it easier for
workers in child care centres to obtain a TB clearance. There will however be some employees who will need to obtain a
TB clearance which may entail a cost to them monetarily and through lost work time.”
In relation to the classification of A to ‘E Workers’ under the Regulations, Ms Deveraux gave uncontradicted evidence that
the classification of A and A* are persons employed as early child care teachers, pre-school teachers, director or assistant
director, B and B* workers are persons who hold a diploma in children services or an equivalent course and who are often
employed as directors or assistant directors of child care centres. C workers are persons who are qualified child care givers
and D workers are regarded as unqualified workers although they may hold a certificate of child care.
Ms Deveraux testified that pursuant to Regulation 30, ‘E Workers’ can be engaged to work at all times to look after 1 to
5 children who are 18 to 36 months old (toddlers). Further under regulation 30A during lunch time one ‘E Worker’ can look
after babies (children who are 0 to 24 months old) without supervision. Under the Regulations D workers cannot work alone
with babies or toddlers. Ms Deveraux testified that the ‘E Worker’ classification was introduced as a specific response to the
industry as there are insufficient qualified child care workers to cover lunch time periods. Ms Deveraux said that the reason
why it is important for ‘E Workers’ to have a two step rate of pay is that to be engaged as an ‘E Worker’ each person will
have to have had at least two years’ experience working in an early childhood setting and as they continue to work together
with qualified workers in a group situation they will gain skills over a period of time. Consequently in their second year of
employment they will have greater skills than they do when they first commenced work as an ‘E Worker’.
As to the cost of compliance with Regulation 37A, Ms Deveraux testified that if an employee attends the Chest Clinic there is
no cost for the service of testing but loss of wages is an issue for employees. She said that if an employee went to a clinic for
an x-ray other than the Chest Clinic then there may be a charge of approximately $75.00 for the provision of an x-ray. In
relation to the cost of police clearance certificates, Ms Deveraux said that usually the cost of those certificates is
approximately $75.00 although she was aware that some employers in the industry had negotiated with the Australian Federal
Police a cost of $37.00 per certificate where a number of certificates were obtained. As to the cost of a course to keep a first
aid certificate current, she said she thought the cost would be somewhere in the region of $85.00 to $95.00.
Ms Angela Miller, a Director of the South Lake Child Care Centre also gave evidence on behalf of the Union. In a written
witness statement she testified as follows—
“I have been in the Child Care Industry for sixteen (16) years. I have co-ordinated two (2) centres. I have been at South
Lake for nearly fourteen (14) years. Before that I was teaching in the United Kingdom, New Zealand and Australia.
I belong to Care West (Association of Community Based Child Care Centres) and am past President and a Treasurer of
the Association.
I had some input into the Review of Licensing Board Regulations but not on a regular basis, more in a group discussion
situation through Care West.
It is extremely difficult to get trained staff at present. There is an absolute shortage of trained workers available. The
reasons for this are that the wages and conditions of qualified staff are very poor. Graduates find the shift work, the strict
standards of work and the stresses of the Accreditation Process formidable. Once they are in the work situation they often
tire of it quickly and decide to go on with their studies. They can turn their Diploma into a Degree with one more years
study and become Pre School Teachers. With pre school teaching, there is no shift work, twelve (12) weeks holiday per
year as opposed to four (4) and DOT (duties other than teaching) time for preparation. In Child Care programs for the
days activities have to be prepared in a workers own time. Salaries are much lower and this will in turn effect
superannuation payments and entitlements. All this is not conducive to attracting and keeping quality workers.
Since July 2000 the Government has again been more generous with families and we have experienced a massive increase
in demand for child care places. We have the problem of acute shortages of trained staff again within our services. On
average there are 20/25 vacancies advertised each week in the ‘West Australian’. Lots of services do not bother to
advertise as they know there will be little or not response.
It is often preferable to use an ‘E Worker’ in place of a trained worker because these staff know the families, the children
and the centre policies and programs and they are capable of exercising the required responsibilities.
The ‘E Worker’ qualification is tailored very well to ladies who want to re-enter the workforce and gain basic information
about caring for children in a group situation. The qualification is not too daunting and it gives confidence to these
workers, some of whom may not have believed that they were capable of achieving such qualification.
We have three (3) ‘E Workers’ in our service out of a staff of sixteen (16). I find them invaluable. They can do any lunch
time relief required in the baby areas. They can stand in when a trained worker is sick. This is much more effective than
calling a relief trained worker who will not know the children.
An ‘E Worker’ can be used early morning or at the end of the day if there is not a trained worker available.
These workers gain enhanced skills as they are able to exercise the additional responsibility. I would expect an ‘E
Worker’ in their second year to be more confident and capable of filling in for qualified workers.
Down the track, these workers often decide that they are ready to progress and complete their diploma. I feel that we have
a really good system for encouraging mature workers into training.
Our service pays all expenses for Federal Police Clearances for existing staff but with new staff we require them to get
their own. None of our existing staff have required further x-rays but if they did we would give them time off to be xrayed.”
Ms Miller said that her child care centre employs three ‘E Workers’. She said they are used to cover not only lunch periods
but also at the beginning and end of each day. She said that they are also used to cover periods when a qualified worker goes
off work sick on short notice. Ms Miller was asked if ‘E Workers’ were to be compensated for their extra responsibilities by
payment of an allowance would this create any difficulties and in response she gave uncontradicted evidence that in her view
an administrative burden would be created whereby a note would have to be made of every hour a worker was given the extra
responsibility. She said that such a procedure would not be cost effective.
Ms Miller testified in relation to the payment of the costs of health screening, that if the Perth Chest Clinic questionnaire
required an employee to take time off to go for screening, her organisation would allow their employees to have paid time off
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to attend. As to any other medical clearances, she said that they require employees to pay for their first medical clearance
certificate on engagement but all further clearance certificates are paid for by the employer. In relation to keeping first aid
certificates up to date, Ms Miller said they do not generally pay for an employee’s first certificate but they pay for the cost of
any courses required for an employee to keep their certificate up-to-date. She said that the refresher courses are required every
two years and the cost is approximately $130.
17
No evidence was called on behalf of the Salvation Army Child Care Services and intervenors (“the industry employers”).
The Wage Fixing Principles
18
The applications are bought by the Union pursuant to the Statement of Principles in the 2001 State Wage Case decision of this
Commission. Principle 2 of the 2001 Statement of Principles in [2001] WAIRC 03333; (2001) 81 WAIG 1721 at
1722 provides that—
“… an award … may, on application, be varied or another award made without the application being regarded as a claim
for wages and/or conditions above or below the award safety net —
…
(c) to adjust allowances and service increments in accordance with Principle 5;
(d) to adjust wages pursuant to work value changes in accordance with Principle 6.”
The Union relies upon the following paragraph of Principle 5—
19
“New allowances to compensate for the reimbursement of expenses incurred may be awarded where appropriate having
regard to such expenses.”
In relation to the creation of the classification of the ‘E Worker’ and the wage rates the Union relies upon the Principle 6(a) of
20
Work Value Changes. Principle 6(a) provides—
“(a) Changes in work value may arise from changes in the nature of the work, skill and responsibility required or the
conditions under which work is performed. Changes in work by themselves may not lead to a change in wage rates.
The strict test for an alteration in wage rates is that the change in the nature of the work should constitute such a
significant net addition to work requirements as to warrant the creation of a new classification or upgrading to a
higher classification.
In addition to meeting this test a party making a work value application will need to justify any change to wage
relativities that might result not only within the relevant internal award classifications structure but also against
external classifications to which that structure is related. There must be no likelihood of wage “leapfrogging”
arising out of changes in relative position.
These are the only circumstances in which rates may be altered on the ground of work value and the altered rates
may be applied only to employees whose work has changed in accordance with this provision.
In applying the Work Value Changes Principle, the Commission will have regard to the need for any alterations to
wage relativities between awards to be based on skill, responsibility and the conditions under which work is
performed.”
Submissions
21 Mr Joyce on behalf of the industry employers advised the Commission that there was no objection to the creation of an E
classification within the awards and to the creation of the Step I rate of pay for an ‘E Worker’. However the industry employers
object to the creation of two steps being inserted into the awards for an ‘E Worker’. Mr Joyce submitted that the Commission
should only make a rate of pay for ‘E Workers’ containing two steps where ‘E Workers’ are engaged on a full time basis but
where ‘E Workers’ are only utilised during a period to cover lunch time they should be paid an allowance.
22
Having heard all of the evidence in this case I am satisfied that the concession that the creation of an E classification should
be created pursuant to the Work Value Changes Principle is properly made. As to the rate of pay, Ms MacTiernan explained
that the Union had calculated the rates (set above in paragraph 4 of these reasons) in accordance with Principle 6 as an ‘E
Worker’ is a person who is more experienced than an unqualified child care giver but has less skills and responsibilities than
that of a qualified child care giver. She also submitted that external and internal relativities had been properly accounted for.
Ms MacTiernan referred to the decision of Chief Commissioner Coleman in the Minimum Rates Adjustment case concerning
each of these awards in (1993) 73 WAIG 1807. In that decision the Chief Commissioner determined in respect of external
relativities that qualified child care workers should be aligned to teachers and unqualified child care givers should be paid at
the top level of 78.4% of the qualified rate of pay. Ms MacTiernan advised the Commission that subsequent flat dollar
increases awarded through the State wage decisions had changed the rate of relativity to 81.6%. Ms MacTiernan submitted
that in terms of skill, responsibility and work conditions, ‘E Workers’ come within the mid point between an unqualified child
care giver and a qualified child care giver. Accordingly the rates for Step I and Step II had been struck at that mid point.
23
Mr Joyce on behalf of the industry employers conceded that when an ‘E Worker’ is permanently appointed and carries out ‘E
Worker’ duties, the employers are unable to object to creation of an E classification with a two step pay rate. Mr Joyce,
however, submitted that in a number of child care centres that E classification workers are only utilised during a lunch time
period and that outside lunch times they carry out D classification work. Accordingly Mr Joyce contended that in a number of
centres a second step is not required because E classification work is only carried out for two hours a day or up to 10 hours
per week. Consequently it is submitted that it would be more equitable for the Commission to create an allowance to provide
for E classification work that would be based on an hourly rate of a permanently appointed qualified worker.
24 Ms MacTiernan advised the Commission that the Union had also looked at payment for the classification of an ‘E Worker’ by
the creation of a higher duties allowance. She advised the commission that when an allowance is calculated for two hours’
work per day at the qualified rate the calculation came out overall to create a rate of pay that was essentially the same as the
rates of pay set out in the application for Step I and Step I1. Further she submitted that the evidence of Ms Miller established
that an administrative burden for employers would be created if employers were required to pay an E classification allowance.
25 As to the payment for expenses, the Union submits that the expenses come within Principle 5 of the Principles. The Union
submits that the allowances sought are for expenses which provide no other benefit to an employee other than the continuation
of their employment and enable employers to retain their licences under the Regulations. It is contended that it is clear from the
terms of the Regulations that the requirements in respect of first aid, health screening and police clearance certificates are
requirements imposed on employers and that breach of any of those requirements constitutes a breach of an employer’s
licence. Ms MacTiernan advised the Commission that the Union is not seeking payment of these expenses when an employee
is initially engaged by an employer in the industry, that reimbursement of the costs of the expenses is only sought for existing
and ongoing employees. As I understand her submission is that when an employee is offered employment and it is a precondition that they are required to produce a police clearance certificate, other appropriate health certificates and to hold a
current first aid certificate, these expenses should be born by the employee.

83 W.A.I.G.
26

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

963

Mr Joyce advised Commissioner Smith that the applications for the allowances were opposed. As to the payment of costs
associated with keeping current a first aid certificate, health screening and provision of a police clearance certificate, Mr
Joyce submitted that these costs should be born by the employees. He made a submission that these expenses could be
compared to the cost to a truck driver in keeping his or her truck licence current. Mr Joyce pointed out that there is no
provision for reimbursement of such an expense under the provisions of the Transport Workers (General) Award No. 10 of
1961. He, however, conceded that given the Union has now made it clear it is not seeking payment of these expenses when an
offer of employment is made that many of the concerns of employers in the industry had been dissipated. Mr Joyce submitted
that if the Commission was to grant the Union’s application for insertion of the allowances into the awards, the Commission
should require employees who leave their employment within six months of incurring the costs to reimburse the employer for
the amounts reimbursed, on termination of employment. After hearing this submission, Ms MacTiernan advised the
Commission that the Union has no objection to a requirement being inserted into the awards that employees are to have
deducted from their pay the cost of the expenses, if their employment is terminated within three months of the expenses being
incurred.

Conclusion
Having heard the submissions I propose to make the amendments to the award as sought by the Union. I am of the view that it
would not be appropriate to provide for an allowance to be paid to Step ‘E Workers’. This submission made on behalf of the
industry employers was unsupported by any evidence. Further I am satisfied after hearing all of the evidence that the
submission made by Ms MacTiernan on behalf of the Union that the two step rates sought are properly struck in that the rates
are appropriately based on the skill, responsibilities and conditions under which the work is performed. In particular the rates
sought by the Union have taken account of the fact that some ‘E Workers’ will only work unsupervised during a lunch time
period. I note that the Step I rate of pay is $16.20 more per week than a D worker and that the rate of pay is $24.80 a week
less than a C worker.
28
As to the reimbursement of expenses sought by the Union, I note that there is already provision for payment of obtaining a
first aid certificate in the Child Care (Subsidised Centres) Award and the Children’s Services Consent Award 1984. I am of
the view that reimbursement of these expenses cannot be characterised as the same as keeping current a truck drivers licence.
Once a truck driver’s licence has been obtained, the cost of maintaining the licence is incorporated and forms part of the
general cost of maintaining a current A Class motor car licence which can be used for private purposes. These expenses are of
a different kind. They are expenses that are imposed on the employers in the industry as a statutory obligation under the
Regulations. I am satisfied that it is appropriate that these expenses be paid for by employers under Principle 5. However in
light of the fact that the cost of compliance with the requirements in respect of health screening, police clearances and perhaps
first aid certificates may vary depending upon the provider of the service and it is conceded by the Union that it would be
appropriate to insert into the awards a requirement that employers be able to direct their employees as to where they are to
obtain the services that are necessary to obtain the relevant certificates and clearances. It is my view that the award
amendments should reflect this concession. Further, having considered all of the evidence it is my view that employees who
incur the expenses contemplated by the Regulations but who cease to be employed within three months of incurring those
expenses they should be required to repay to their employer the cost of the expenses.
27

Operative Date
The Union submits that the operative date should be from the date of hearing of these applications, that is 1 February 2002.
The industry employers say the operative date should be the first pay period after an order is issued by this Commission.
Having considered this matter carefully and in particular to the evidence given that E classification employees are already
working in the industry but are being paid as D workers (unqualified care givers), it is my view that the operative date of the
amendments to the awards should be 1 February 2002.
30
Minutes of Proposed Orders will issue in accordance with these reasons for decision.
SCHEDULE A – Intervenors No. 1280 of 2001
1. Tiny Tots Childcare Pty Ltd, 1 Read Street, ROCKINGHAM WA 6168
2. Riverlinks Child Care Centre, PO box A136, AUSTRALIND WA 6233
3. ABC Childcare, 62 Stevens Street, FREMANTLE WA 6160
4. Jack & Jill Child Care Centre, 4 Aldgate Street, MANDURAH WA 6210
5. Humpty Dumpty Child Care Centre, 46 Subiaco Road, SUBIACO WA 6008
6. Warwick Child Care Centre, 565 Beach Road, WARWICK WA 6024
7. Graham’s Child Care Centre, 125 The Avenue, WARNBRO WA 6169
8. KU Children’s Services, Box Q132, QBV Post Office NSW 1230
9. Glen Iris Child Care Centre, Lot 20 Berrigan Drive, JANDAKOT WA 6164
10. City of Fremantle, 8 William Street, FREMANTLE WA 6160
11. Nedlands Early Learning Centre, 49 Carrington Street, NEDLANDS WA 6009
29

1.
2.
3.

SCHEDULE B – Intervenors No 1282 of 2001
City of Perth, 27 St George’s Terrace, PERTH WA 6000
Jalygurr-Guwan Aboriginal Corporation, 6 Dora Street, BROOME WA 6725
Willetton Child Care Association Inc, PO Box 310, WILLETTON WA 6155

_________
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2002 WAIRC 05236
CHILDREN’S SERVICES (PRIVATE) AWARD
NO. A 10 OF 1990
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BASSENDEAN DAY CARE CENTRE AND OTHERS, RESPONDENTS
CORAM
COMMISSIONER J H SMITH
DELIVERED
THURSDAY, 11 APRIL 2002
FILE NO.
APPLICATION 1280 OF 2001
CITATION NO.
2002 WAIRC 05236
_________________________________________________________________________________________________________
Result
Variation of an Award.
Representation
Applicant
Ms D MacTiernan
Respondents
Mr L Joyce (as agent)
_________________________________________________________________________________________________________
Order
HAVING heard Ms MacTiernan on behalf of the Applicant and Mr Joyce on behalf of the Respondents and interveners, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
(1)
THAT the Children’s Services (Private) Award No. A 10 of 1990 be varied and that such variation shall have
effect from the beginning of the first pay period commencing on or after the 1st day of February 2002;
(2)
THAT the Children’s Services (Private) Award No. A 10 of 1990 be amended as follows—
A.
Clause 2. – Arrangement: Insert the following—
29. Reimbursement of Certain Expenses
B.
Clause 22. – Wages: Insert in subclause (1)(a) after Child Care Giver and before Qualified Child Care Giver—
E Worker Step I
497.20
Step II
505.20
C.
Clause 22. – Wages: Insert in subclause (2) before paragraph (d)—
(ca) An employee who is identified as an E Worker shall be a person who is required to exercise supervision of an
infant or toddler area in accordance with the Community Services (Child Care) Regulations 1988 (“the
Regulations”). At the completion of twelve months satisfactory service that person shall be paid the Step II rate.
D.
Clause 24. – Classification Definitions and Skill Descriptors: Insert subclause (2a) after subclause (2) and before
subclause (3)—
(2a)
E Worker
(a) Step I
An employee in their first year of being classified as an E Worker—
* Is able to display various methods and techniques of child management.
* Is able to direct other staff members when exercising responsibility in allocated area.
* Possess observational skills in excess of a child care giver.
(b) Step II
An employee who has at least one year’s experience as an E Worker shall be able to perform the
responsibilities identified in Step I at a higher skill level and also—
* Participate in a team approach to the delivery of care.
E.
Clause 29. – Reimbursement of Certain Expenses: Insert the following clause—
29. REIMBURSEMENT OF CERTAIN EXPENSES
(1) (a)
First Aid - Where an employee is required to hold a first aid certificate the employer shall be
responsible for the cost of such training.
(b)
Health Screening – Where an employee is required to undergo any health test or screening to comply
with the Regulations the employer shall be responsible for the cost.
(c)
Police Clearance – Where an employee is required to obtain a police clearance to comply with the
Regulations, the employer shall be responsible for the cost.
(2) An employee is not entitled to re-imbursement under Clause 29(1) where it is a condition of an offer of
employment that the requirements of Clause 29(1) be met by the employee.
(3) Where an employee’s employment is terminated less than three months after costs are incurred that entitles an
employee to re-imbursement under Clause 29(1), any costs paid by the employer under Clause 29(1) may be
deducted from the employee’s termination pay.
(4) Where re-imbursement is sought for expenses incurred under Clause 29(1), the employer may require as a
condition of re-imbursement that an employee obtain the services from a particular provider.
(Sgd.) J. H. SMITH,
[L.S.]
Commissioner.
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2002 WAIRC 05240
CHILDREN’S SERVICES CONSENT AWARD, 1984
NO. A 1 OF 1985
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
WINTERFOLD CHILD CARE CENTRE INCORPORATED AND OTHERS, RESPONDENTS
CORAM
COMMISSIONER J H SMITH
DELIVERED
THURSDAY, 11 APRIL 2002
FILE NO.
APPLICATION 1281 OF 2001
CITATION NO.
2002 WAIRC 05240
_________________________________________________________________________________________________________
Result
Variation of an Award
Representation
Applicant
Ms D MacTiernan
Respondents
No appearance
_________________________________________________________________________________________________________
Order
HAVING heard Ms MacTiernan on behalf of the Applicant the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—
(1)
THAT the Children’s Services Consent Award, 1984 No. A 1 of 1985 be varied and that such variation shall
have effect from the beginning of the first pay period commencing on or after the 1st day of February 2002;
(2)
THAT the Children Services Consent Award 1984 No. A 1 of 1985 be amended as follows—
A.
Clause 19. – Special Provisions: Delete subclause (5) and insert the following subclauses (5), (6), (7) and (8)—
(5) (a) First Aid - Where an employee is required to hold a first aid certificate the employer shall be responsible for
the cost of such training.
(b) Health Screening – Where an employee is required to undergo any health test or screening to comply with the
Regulations the employer shall be responsible for the cost.
(c) Police Clearance – Where an employee is required to obtain a police clearance to comply with the
Regulations, the employer shall be responsible for the cost.
(6) An employee is not entitled to re-imbursement under Clause 19(5) where it is a condition of an offer of employment
that the requirements of Clause 19(5) be met by the employee.
(7) Where an employee’s employment is terminated less than three months after costs are incurred that entitles an
employee to re-imbursement under Clause 19(5), any costs paid by the employer under clause 19 (5) may be
deducted from the employee’s termination pay.
(8) Where re-imbursement is sought for expenses incurred under Clause 19(5), the employer may require as a condition
of re-imbursement that an employee obtain the services from a particular provider.
B.
Clause 22. – Wages: Insert in subclause (1) after Child Care Giver and before Qualified Child Care giver
and under column headed Total Wage—
E Worker
Step I
497.20
Step II
505.20
C.
Clause 22. – Wages: Insert in subclause (2) before paragraph (d)—
(ca)
An employee who is identified as an E Worker shall be a person who is required to exercise supervision of
an infant or toddler area in accordance with the Community Services (Child Care) Regulations (“the
Regulations”) 1988. At the completion of twelve months satisfactory service that person shall be paid the
Step II rate.
D.
Clause 27. – Classification Definitions and Skill Descriptors: Insert subclause (2a) after subclause (2) Child
Care Giver—
(2a)
E Worker
(a) Step I
An employee in their first year of being classified as an ‘E Worker’—
* Is able to display various methods and techniques of child management.
* Is able to direct other staff members when exercising responsibility in allocated area.
* Possess observational skills in excess of a child care giver.
(b) Step II An employee who has at least one years experience as an ‘E Worker’ shall be able to
perform the responsibilities identified in Step I at a higher skill level and also—
* Participate in a team approach to the delivery of care.
E.
Clause 27. – Classification Definitions and Skill Descriptors – renumber subclause (2) Qualified Child Care
Giver as follows—
(3)
Qualified Child Care Giver
(Sgd.) J. H. SMITH,
[L.S.]
Commissioner.
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2002 WAIRC 05242
CHILD CARE (SUBSIDISED CENTRES) AWARD
NO. A 26 OF 1985
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BASSENDEAN TOWN COUNCIL AND OTHERS, RESPONDENTS
CORAM
COMMISSIONER J H SMITH
DELIVERED
THURSDAY, 11 APRIL 2002
FILE NO.
APPLICATION 1282 OF 2001
CITATION NO.
2002 WAIRC 05242
_________________________________________________________________________________________________________
Result
Variation of an Award
Representation
Applicant
Ms D MacTiernan
Respondent
Mr L Joyce (as agent) for Salvation Army, Child Care Services and Interveners
_________________________________________________________________________________________________________
Order
HAVING heard Ms MacTiernan on behalf of the Applicant and Mr Joyce on behalf of the Salvation Army Child Care Services and
the Interveners the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Child Care (Subsidised Centres) Award No. 26 of 1985 be varied and that such variation shall have effect from
the beginning of the first pay period commencing on or after the 1st day of February 2002.
THAT the Child Care (Subsidised Centres) Award No. 26 of 1985 be amended as follows—
A.
Clause 11. – Wages: Insert in subclause (1)(a) after Child Care Giver and before Qualified Child Care Giver and
under column headed Total Wage—
E Worker Step I
497.20
Step II
505.20
B.
Clause 11. – Wages: Insert in subclause (2) before paragraph (d)—
(ca)
An employee who is identified as an E Worker shall be a person who is required to exercise supervision of an
infant or toddler area in accordance with the Community Services (Child Care) Regulations (“the Regulations”)
1988. At the completion of twelve months satisfactory service that person shall be paid the Step II rate.
C.
Clause 22. – Meal Breaks and Allowances: Delete subclause (4) and insert the following subclauses (4, (5), (6) and
(7)—
(4)
(a)
First Aid - Where an employee is required to hold a first aid certificate the employer shall be responsible
for the cost of such training.
(b)
Health Screening – Where an employee is required to undergo any health test or screening to comply with
the Regulations the employer shall be responsible for the cost.
(c)
Police Clearance – Where an employee is required to obtain a police clearance to comply with the
Regulations, the employer shall be responsible for the cost.
(5)
An employee is not entitled to re-imbursement under Clause 22(4) where it is a condition of an offer of
employment that the requirements of Clause 22(4) be met by the employee.
(6)
Where an employee’s employment is terminated less than three months after costs are incurred that entitles an
employee to re-imbursement under Clause 22(4), any costs paid by the employer under Clause 22(4) may be
deducted from the employee’s termination pay.
(7)
Where re-imbursement is sought for expenses incurred under Clause 22(4), the employer may require as a
condition of re-imbursement that an employee obtain the services from a particular provider.
D.
Clause 27. – Classification Definitions and Skill Descriptors: Insert subclause (2a) before subclause (3)—
(2a)
E Worker
(a) Step I
An employee in their first year of being classified as an ‘E Worker’—
*
Is able to display various methods and techniques of child management.
*
Is able to direct other staff members when exercising responsibility in allocated area.
*
Possess observational skills in excess of a child care giver.
(b) Step II
An employee who has at least one years experience as an E Worker shall be able to perform
the responsibilities identified in Step I at a higher skill level and also—
*
Participate in a team approach to the delivery of care.
(Sgd.) J. H. SMITH,
[L.S.]
Commissioner.

____________________
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2003 WAIRC 07986
COMMERCIAL TRAVELLERS AND SALES REPRESENTATIVES’ AWARD 1978
No. R43 of 1978
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
SALES REPRESENTATIVES AND COMMERCIAL TRAVELLERS GUILD OF WESTERN
AUSTRALIA, APPLICANT
v.
LEONARD INDUSTRIES PTY LTD AND OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
MONDAY, 24 MARCH 2003
FILE NO.
APPLICATION 1532 OF 2002
CITATION NO.
2003 WAIRC 07986
_________________________________________________________________________________________________________
Result
Award varied by consent
Representation
Applicant
Mr T Pope
Respondent
Mr P Moss, agent for the respondents
_________________________________________________________________________________________________________
Order
HAVING heard Mr T Pope on behalf of the applicant and Mr P Moss as agent on behalf of the respondents and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Commercial Travellers and Sales Representatives’ Award 1978 be varied in accordance with the following
schedule and that such variations shall have effect from the first pay period commencing on or after the 24th day of March
2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________
SCHEDULE
Clause 8. – Special Rates: Delete subclause (1) of this clause and insert the following in lieu thereof—
An employee required by the employer to attend the employer’s show rooms, trade fairs, exhibitions, or agricultural
shows or sales conferences, or attend for stock taking purposes after 6.00 p.m. Monday to Friday inclusive, shall be paid
at the rate of $16.75 per hour with a minimum payment of two hours. Provided that the minimum payment of two hours
shall not apply where the attendance at such functions is contiguous with the usual hours of work.
2.
Clause 8. – Special Rates: Delete subclause (2) of this clause and insert the following in lieu thereof—
(2)
An employee required to work on a Saturday, Sunday or on a holiday prescribed in Clause 14. - Holidays of this award
shall be paid at the rate of $22.36 per hour, with a minimum of three hours payment.
3.
Clause 19. – Air Conditioning: Delete subclause (3) of this clause and insert the following in lieu thereof—
(3)
Air-conditioning Allowance—
Where a worker by arrangement with his/her employer provides a motor vehicle and that vehicle is fitted with an airconditioning unit, the worker shall be paid an allowance of $4.25 per week in addition to all payments made to him/her in
accordance with Clause 10. - Vehicle Provisions of this award. Provided that—
(a)
this requirement shall not apply if the employer, the worker and union mutually agree in writing that an airconditioning unit should not be provided in respect of a particular vehicle. A copy of any such agreement shall
be provided to the employer, the worker and the union.
(b)
this requirement shall not apply to an employer in respect of a worker using a motor vehicle where such worker
works solely outside of the summer months of the year.
(c)
this requirement shall not apply to an employer in respect of a worker using a motor vehicle in any sector of
Western Australia south of the 26th parallel of latitude in respect of which the provision of an air-conditioning
unit is mutually agreed in writing between the employer, the worker and the union to be inappropriate. Where
no agreement is reached the matter shall be determined by a Board of Reference.
And further, with the consent of the parties, the Commission records the following basis for variations—
(1)
Principle 5 of the State Wage Principles provides Adjustment of Allowances and Service Increments
“the method of adjustment shall be that such allowances and service increments should be increased by a
percentage derived as follows: Divide the monetary safety net increase by the rate of pay for the key
classification in the relevant award immediately prior to the application of the safety net increase to the award
rate and multiply by 100.”
(2)
Pursuant to principle 5 of the current State Wage principles,
1.
(1)

(3)

18
x
100 = 3.549%
507.20
The 3.549% described above has been applied to Clause 8 – Special Rates and to Clause 19 – Air Conditioning.

____________________
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2003 WAIRC 07958
ELECTRONICS INDUSTRY AWARD NO. A 22 OF 1985
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING &
ELECTRICAL DIVISION, WA BRANCH, APPLICANT
v.
ACTION ELECTRONICS PTY LTD & OTHERS, RESPONDENTS
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
TUESDAY, 18 MARCH 2003
FILE NO/S.
APPLICATION 1830 OF 2002
CITATION NO.
2003 WAIRC 07958
_________________________________________________________________________________________________________
Result
Award varied by consent
Representation
Applicant
Mr C Young
Respondents
Mr M Borlase
_________________________________________________________________________________________________________
Order
HAVING heard Mr C Young on behalf of the applicant and Mr M Borlase on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the Electronics Industry Award No. A22 of 1985 be varied in accordance with the following schedule and
that such variations shall have effect from the first pay period commencing on or after the 18th day of March 2003.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________
SCHEDULE
Part I - General
1.
Clause 9. – Overtime: Delete subclause (3)(f) of this clause and insert the following in lieu thereof—
(3)
(f)
Subject to the provisions of paragraph (g) of this subclause, an employee required to work overtime for more
than two hours shall be supplied with a meal by the employer or be paid $8.65 for a meal and, if owing to the
amount of overtime worked, a second or subsequent meal is required he/she shall be supplied with each such
meal by the employer or be paid $5.80 for each meal so required.
2.
Clause 13. – Car Allowance: Delete subclause (3) of this clause and insert the following in lieu thereof—
(3)
A year for the purpose of this Clause shall commence on 1 July and end on 30 June next following.
RATES OF HIRE FOR USE OF EMPLOYEE’S OWN VEHICLE
ON EMPLOYER’S BUSINESS
MOTOR CAR
AREA AND DETAILS
ENGINE DISPLACEMENT
(IN CUBIC CENTIMETRES)
Rate per kilometre (cents)
Over
1600cc
1600cc
2600cc
-2600cc
& Under
Metropolitan Area
South West Land Division
North of 23.5o South Latitude
Rest of the State
MOTOR CYCLE (IN ALL AREAS)

64.6
66.0
72.3
67.9

57.7
59.0
65.1
61.1

50.1
51.4
56.7
53.0

22.0 cents per kilometre

3.
(4)

Clause 15. – Distant Work: Delete subclauses (4) & (5) of this clause and insert the following in lieu thereof—
An employee, to whom the provisions of subclause (1) of this Clause apply, shall be paid an allowance of $27.20 for any
weekend that the employee returns home from the job, but only if—
(a)
The employee advises the employer or the employer’s agent of the employee’s intention no later than Tuesday
immediately preceding the weekend in which the employee so returns;
(b)
The employee is not required for work during that weekend;
(c)
The employee returns to the job on the first working day following the weekend; and
(d)
The employer does not provide, or offer to provide, suitable transport.

(5)

Where an employee, supplied with board and lodging by the employer, is required to live more than 800 metres from the
job the employee shall be provided with suitable transport to and from that job or be paid an allowance of $11.95 per day,
provided that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that excess time
shall be paid for at ordinary rates whether or not suitable transport is supplied by the employer.

83 W.A.I.G.
4.
(1)
(2)
(3)
(4)
(6)
(7)
(8)

(14)
5.
(2)

(5)
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Clause 20. – Special Provisions: Delete subclauses (1), (2), (3), (4), (6), (7), (8) & (14) and insert the following in lieu
thereof—
Dirt Money: An employee shall be paid an allowance of 41 cents per hour when engaged on work of an unusually dirty
nature where clothes are necessarily unduly soiled or damaged or boots are unduly damaged by the nature of the work
done.
Confined Space: An employee shall be paid an allowance of 49 cents per hour when, because of the dimensions of the
compartment or space in which he is working, he is required to work in a stooped or otherwise cramped position or
without proper ventilation.
Hot Work: An employee shall be paid an allowance of 41 cents per hour when he works in the shade in any place where
the temperature is raised by artificial means to be between 46.1 and 54.4 degrees celsius.
Height Money: An employee shall be paid an allowance of $2.00 for each day on which the employee works at a height
of 15.5 metres or more above the nearest horizontal plane.
Diesel Engine Ships: The provisions of subclauses (1) and (2) hereof do not apply to an employee when the employee is
engaged on work below the floor plates in diesel engine ships, but the employee shall be paid an allowance of 68 cents
per hour whilst so engaged.
Percussion Tools: An employee shall be paid an allowance of 25 cents per hour when working pneumatic rivetter of the
percussion type and other pneumatic tools of the percussion type.
Chemical, Artificial Manure and Cement Works: An employee, other than a general labourer, in chemical, artificial
manure and cement works, in respect of all work done in and around the plant outside the machine shop, shall be paid an
allowance calculated at the rate of $10.20 per week. The allowance shall be paid during overtime but shall not be subject
to penalty additions. An employee receiving this allowance is not entitled to any other allowance under this clause.
An employee holding either a Third Year First Aid Medallion of the St. John Ambulance Association of a “C” standard
Senior First Aid Certificate of the Australian Red Cross Society, appointed by the employer to perform first aid duties
shall be paid $7.80 per week in addition to his ordinary rate.
Clause 33. – Wages: Delete subclauses (2) & (5) and insert the following in lieu thereof—
Leading Hands—
In addition to the appropriate rate of wage prescribed in subclause (1) of this clause a leading hand shall be paid—
(a)

If placed in charge of not less than three and not more than ten other
employees

$20.80

(b)

If placed in charge of more than ten but not more than twenty other
employees

$31.90

(c)

If placed in charge of more than twenty other employees

$41.10

Tool Allowance
(a)
Where an employer does not provide a technician, serviceperson, installer or an apprentice with the tools
ordinarily required by that person in the performance of work as a technician, serviceperson, installer or an
apprentice the employer shall pay a tool allowance of—
(i)
$11.60 per week to such technician, serviceperson, installer; or
(ii)
In the case of an apprentice a percentage of $11.60 being the percentage which appears against his
year of apprenticeship in subclause (3) of this clause for the purpose of such technician,
serviceperson, installer or apprentice applying and maintaining tools ordinarily required in the
performance of work as a technician, serviceperson, installer or apprentice.
(b)
Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the
ordinary weekly wage prescribed in this clause.
(c)
An employer shall provide for the use of technicians, servicepeople, installers or apprentices all necessary
power tools, special purpose tools and precision measuring instruments.
(d)
A technician, serviceperson, installer or apprentice shall replace or pay for any tools supplied by the employer if
lost through his negligence.

Part II – Construction Work
6.
Clause 5. – Special Rates & Provisions: Delete subclause (2) and insert the following in lieu thereof—
(2)
(a)
The employer shall, where practicable, provide a waterproof and secure place on each job for the safekeeping of
a employee’s tools when not in use and a employee’s working clothes and where an employee is absent from
work because of illness or accident and has advised the employer to that effect in accordance with the
provisions of Clause 11. - Sick Leave of PART I - GENERAL of this award the employer shall ensure that the
employee’s tools and working clothes are securely stored during his absence.
(b)
Subject to paragraph (c) hereof where the employee’s tools or working clothes are lost by fire or breaking and
entering whilst securely stored in the place provided by the employer under paragraph (a) hereof the employer
shall reimburse the employee for that loss but only up to a maximum of $246.10.
(c)
The provisions of paragraph (b) hereof shall only apply with respect to tools and working clothes used by an
employee in the course of his employment as set out in a list furnished to the employer at least twenty four
hours before being lost by fire or theft and if the employee has reported any theft to the police.
7.
Clause 6. – Allowance for Travelling and Employment in Construction Work: Delete subclause (1)(a), (b) & (c) of
this clause and insert the following in lieu thereof—
(1)
An employee, who, on any day, is required by the employee’s employer to report directly to the job, shall be paid an
allowance in accordance with the provisions of this subclause to compensate for travel patterns and costs peculiar to the
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industry, which includes mobility requirements of employees, and the nature of employment in construction work covered
by this award—
(a)
On places within a radius of 50 kilometres from the General Post Office, Perth - $13.00 per day.
(b)
For each additional kilometre to a radius of 60 kilometres from the General Post Office, Perth - 67 cents per
kilometre.
(c)
Subject to the provisions of paragraph (d), work performed at places beyond a 60 kilometre radius from the
General Post Office, Perth shall be deemed to be distant work unless the employer and the employees, with the
consent of the union, agree in any particular case that the travelling allowance for such work shall be paid under
this clause, in which case an additional allowance of 67 cents per kilometre shall be paid for each kilometre in
excess of the 60 kilometre radius.
Clause 7. – Distant Work: Delete subclauses (6) & (7) of this clause and insert the following in lieu thereof—
An employee, to whom the provisions of subclause (1) of this clause apply, shall be paid an allowance of $26.55 for any
weekend that the employee returns home from the job, but only if—
(a)
The employee advises the employer or the employee’s agent of the employee’s intention not later than the
Tuesday immediately preceding the weekend in which the employee so returns;
(b)
The employee is not required for work during that weekend;
(c)
The employee returns to the job on the first working day following the weekend; and
(d)
The employer does not provide, or offer to provide, suitable transport.
Where an employee, supplied with board and lodging by the employer, is required to live more than 800 metres from the
job the employee shall be provided with suitable transport to and from the job or be paid an allowance of $11.70 per day,
provided that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that excess time
shall be paid for at ordinary rates whether or not suitable transport is supplied by the employer.
Clause 10. – Wages: Delete subclauses (5), (6) & (7) of this clause and insert the following in lieu thereof—
Construction Allowances—
(a)
In addition to the appropriate rates of pay prescribed in this clause an employee shall be paid—
(i)
$36.90 per week if engaged on the construction of a large industrial undertaking or any large civil
engineering projects.
(ii)
$33.30 per week if engaged on a multi-storeyed building, but only until the exterior walls have been
erected and the windows completed and a lift made available to carry the employee between the
ground floor and the floor upon which he/she is required to work. A multi-storeyed building is a
building which, when completed, will consist of at least five storeys.
(iii)
$19.60 per week if engaged otherwise on construction work falling within the definition of
construction work in Clause 5. - Definitions of PART I - GENERAL of this award.
(b)
Any dispute as to which of the aforesaid allowances apply to particular work shall be determined by the Board
of Reference.
Leading Hand—
In addition to the appropriate rate of wage prescribed in subclause (1) of this clause a leading hand shall be paid—
(a)

If placed in charge of not less
than three and not more than ten
other employees

$20.80

(b)

If placed in charge of more than
ten but not more than twenty other
employees

$31.90

(c)

If placed in charge of more than
twenty other employees

$41.10

(a)

Where an employer does not provide a Technician, Serviceperson, Installer or Apprentice with the tools
ordinarily required by that Serviceperson, Technician or Installer in the performance of work as a Technician,
Installer or Apprentice the employer shall pay a tool allowance of—
(i)
$11.60 per week to such Technician, Serviceperson or Installer, or
(ii)
In the case of an apprentice a percentage of $11.60 being the percentage referred to in subclause (3) of
Clause 33. - Wages of PART I - GENERAL of this award,
for the purpose of such Technician, Serviceperson, Installer or Apprentice supplying and maintaining tools
ordinarily required in the performance of work as a Technician, Serviceperson, Installer or Apprentice.
(b)
Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the
ordinary weekly wage prescribed in this clause.
(c)
An employer shall provide for the use of Technicians, Servicepersons, Installers and Apprentices all necessary
power tools, special purpose tools and precision measuring instruments.
(d)
A Technician, Serviceperson, Installer or Apprentice shall replace or pay for any tools supplied by the employer
if lost through that person’s negligence.
AND FURTHERMORE, with the consent of the parties, the Commission records the following—
1.
The allowances at Clause 20. – Special Provisions and Clause 33. – Wages of Part I – General of the award and at Clause
10. – Wages of Part II – Construction Work of the award, have been adjusted by consent for Arbitrated Safety Net increases
totalling $18.00 arising from the 2002 State Wage Case decision. The key classification award rate used was that for an
‘Electronic Serviceperson’ prior to the awarding of the 2002 Arbitrated Safety Net increase - $508.90.
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4.
5.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

971

Meal allowances at Clause 9. – Overtime of Part I – General of the award have been adjusted by consent for movements in
the CPI from the quarter ending June 2001 up to and including the quarter ending June 2002. The index used was ‘CPI:
Food: Meals out and take-away foods: Total’.
Clause 15. – Distant Work, subclauses (4) and (5) of Part I – General of the award has been rounded.
The Loss of Clothing and Tool Allowance at Clause 5. – Special Rates and Provisions subclause (2) of Part II Construction Work of the award has been adjusted by consent for movements in CPI from the quarter ending June 2001 up
to and including the quarter ending June 2002. The index used was ‘CPI: All Groups: Perth’.
Travelling and Transportation Allowances at Clause 6. – Allowance for Travelling and Employment in Construction Work
and Clause 7. – Distant Work, subclauses (6) and (7) of Part II – Construction Work of the award have been rounded.

____________________

2003 WAIRC 08008
FIRE BRIGADE EMPLOYEES (WORKSHOPS) AWARD 1983
No. A6 of 1981
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING AND ALLIED WORKERS UNION OF AUSTRALIA, ENGIN & ELECT DIV, WA
BRANCH, APPLICANT
v.
WESTERN AUSTRALIAN FIRE BRIGADES BOARD AND THE AUTOMOTIVE, FOOD,
METALS, ENGINEERING, PRINTING AND KINDRED INDUSTRIES UNION OF WORKERS WESTERN AUSTRALIAN BRANCH, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
THURSDAY, 27 MARCH 2003
FILE NO/S.
APPLICATION 1971 OF 2002
CITATION NO.
2003 WAIRC 08008
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
HAVING heard Mr C Young on behalf of the applicant, Ms G Husk on behalf of the Western Australian Fire Brigades Board and
there being no appearance on behalf of the Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of
Workers – Western Australian Branch, and by consent, the Commission, pursuant to the powers conferred under the Industrial
Relations Act, 1979, hereby orders—
THAT the Fire Brigade Employees (Workshops) Award 1983 (No A6 of 1981) be varied in accordance with the following
Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after the 27th
day of March 2003.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
_________

1.
(3)

2.
(3)

(4)

SCHEDULE
Clause 9. – Overtime:
A.
Delete subclause (3) of this clause and insert the following in lieu thereof—
An employee required to work continuous overtime for more than one hour shall be supplied with a meal by the employer
or be paid $6.95 for a meal.
B.
Delete subclause (9) (b) (ii) of this clause and insert the following in lieu thereof—
(ii)
An employee who is available in accordance with subclause (9)(b)(i) shall be paid an allowance of
$53.50 for each week the employee is required to be available. This allowance shall be paid on a prorata basis for each “part week” where the employee is required to be available.
Clause 11. – Special Rates and Provisions:
A.
Delete subclause (3) of this clause and insert the following in lieu thereof—
An Electrician - Special class, an electrical fitter and/or armature winder or an electrical installer who holds, and in the
course of his/her employment may be required to use a current “A” Grade or “B” Grade licence issued pursuant to the
relevant regulation in force on the 28th day of February, 1978 under the Electricity Act 1945 shall be paid an allowance
of $16.00 per week.
B.
Delete subclause (4) of this clause and insert the following in lieu thereof—
A licensed electrical fitter or electrical installer who acts as nominee for the employer shall be paid an allowance of
$14.50 per week.
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Clause 19. – Wages:
A.
Delete subclause (2) (a) of this clause and insert the following in lieu thereof—
(2)
(a)
Classification
Award Rate
Safety Net
Additional
Years of
Adjustments
Payment
Service
$
$
$
$
Engineering Tradesperson C8 Level 3
458.89
108.00
118.70
(1-2)
139.30
(3-8)
166.80
(over 8)
Engineering Tradesperson C9 Level 2
437.98
108.00
77.30
(1)
C10 Level 3
407.00
106.00
81.10
(1)
Engineering Employee C11 Level 4
385.40
106.00
57.70
(1)
C12 Level 3
364.59
106.00
21.50
(1)
B.
Delete subclause (4) of this clause and insert the following in lieu thereof—
(4)
A tradesperson placed in charge of three or more other employees, in addition to the ordinary rate,
week—
(a)
If placed in charge of not less than three and not more than 10 other employees
(b)
If placed in charge of more than 10 and not more than 19 other employees
(c)
If placed in charge of more than 20 other employees

83 W.A.I.G.

3.

(5)

(6)

Total Wage
Per Week
$
685.59
706.19
733.69
623.28
594.10
549.10
492.09
shall be paid per
$20.42
$31.26
$40.21

C.
(a)

Delete subclause (5) of this clause and insert the following in lieu thereof—
The employer shall pay employees an allowance for service of—
$6.30 in the second year of service.
$12.50 in the third and subsequent years of service.
(b)
This allowance shall be paid as “all purpose”.
D.
Delete subclause (6) (a) of this clause and insert the following in lieu thereof—
(a)
Where the employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that
tradesperson or apprentice in the performance of work as a tradesperson or as an apprentice, the employer shall
pay a tool allowance of—
(i)
$11.20 per week to such tradesperson; or
(ii)
in the case of an apprentice a percentage of $11.20, being the percentage which appears against the
relevant year of apprenticeship;
for the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required in the performance
of work as a tradesperson or as an apprentice.
____________________

2003 WAIRC 07950
WOOL, HIDE AND SKIN STORE EMPLOYEES’ AWARD NO. 8 OF 1966
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES’ ASSOCIATION OF WESTERN
AUSTRALIA, APPLICANT
v.
WESTRALIAN FARMERS CO-OPERATIVE LIMITED AND OTHERS, RESPONDENTS
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
MONDAY, 17 MARCH 2003
FILE NO/S.
APPLICATION 2056 OF 2002
CITATION NO.
2003 WAIRC 07950
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
HAVING heard Mr T Pope on behalf of the applicant and Ms C Dorizzi on behalf of some of the respondents and by consent, the
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—
THAT the Wool, Hide and Skin Store Employees’ Award No.8 of 1966 be varied in accordance with the following
Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after the
17th day of March 2003.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
_________

83 W.A.I.G.
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SCHEDULE
1.
Clause 3. – Scope: Delete this clause and insert the following in lieu thereof:This award shall apply to all employees engaged in wool, wool dumping, hide and/or skin stores and wool scouring establishments
in the industries carried on by the respondents, in the classifications described in Clause 13. - Wages of this award in or in
connection with the classing, sorting, dumping, piece picking, receiving, despatching and general handling of wool, skins, and/or
hides.
Provided that it shall not apply to employees who are at present subject to any award of the Western Australian Industrial Relations
Commission or in any industrial agreement registered in accordance with the Industrial Relations Act, 1979.
2.
Schedule A: - Employer Respondents: Delete this Schedule and insert the following in lieu thereof:Westralian Farmers Co-operative Limited
40 The Esplanade
PERTH WA 6000
Kreglinger (WA) Pty Ltd
Norfolk Street
FREMANTLE WA 6160
Elders Wool
Cnr Phoenix Road and Sudlow Road
SPEARWOOD WA 6163
Primaries of WA Pty Ltd
Wellard Street
SPEARWOOD WA 6163
Wool Agency Co Pty Ltd
4 Clontarf Road
HAMILTON HILL WA 6163
Peter Scanlan Wools
4 Chamberlain Street
O’CONNOR WA 6163
Prevost Trading Pty Ltd
15 Cocos Drive
BIBRA LAKE WA 6163
Westcoast Wools Pty Ltd
Phoenix Road
SPEARWOOD WA 6163
Carbon Skin Services Pty Ltd
5 Aldgate Place
EAST FREMANTLE WA 6160
Perth Hide and Skin Exports
Lot 25 Cockburn Road
HAMILTON HILL WA 6163
Western Australian Skin & Hide Industries
34 Lionel Street
NAVAL BASE WA 6165
Standard Wool Australia Pty Ltd
Bracks Street
NORTH FREMANTLE WA 6160
United Quality Wool
34 Lionel Street
NAVAL BASE WA 6165
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AWARDS/AGREEMENTS—Application for variation of—
No variation resulting—
2003 WAIRC 07981
ENGINEERING TRADES (GOVERNMENT) AWARD, 1967 AWARD
No. 29, 30 and 31 of 1961 and 3 of 1962
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
THE TREASURER - HON. E.S. RIPPER MLA, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
FRIDAY, 21 MARCH 2003
FILE NO.
APPLICATION 208 OF 2002
CITATION NO.
2003 WAIRC 07981
_________________________________________________________________________________________________________
Result
Discontinued
_________________________________________________________________________________________________________
Order
WHEREAS on 6th February 2002 The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers Western Australian Branch (the Union) applied to the Commission for an order pursuant to the Industrial Relations Act, 1979; and
WHEREAS on 31st January 2003 the Commission listed the matter for hearing and determination and the matter was adjourned for
14 days; and
WHEREAS there being no advice from the Union the matter was listed For Mention on 14th March 2003; and
WHEREAS on 14th March 2003 the Union advised the Commission it wished to discontinue the application and the Commission
decided to discontinue the proceedings.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders—
THAT the application be, and is hereby, discontinued.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
____________________
2003 WAIRC 07973
IRON AND STEEL INDUSTRY WORKERS’ (B.H.P. STEEL INTERNATIONAL—ROD
AND BAR DIVISION) AWARD
No 1 of 1968.
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUSTRALIAN WORKERS’ UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL
UNION OF WORKERS, APPLICANT
v.
BROKEN HILL PROPRIETARY COMPANY LIMITED, COMMUNICATIONS, ELECTRICAL,
ELECTRONIC, ENERGY, INFORMATION, POSTAL, PLUMBING, AND ALLIED WORKERS
UNION OF AUSTRALIA, ENGINEERING & ELECTRICAL DIVISION, WA BRANCH, THE
AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED INDUSTRIES
UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DATE
FRIDAY, 21 MARCH 2003
FILE NO.
APPLICATION 18 OF 2003
CITATION NO.
2003 WAIRC 07973
_________________________________________________________________________________________________________
Result
Discontinued
_________________________________________________________________________________________________________
Order
WHEREAS on 7th January 2003 The Australian Workers’ Union, West Australian Branch, Industrial Union of Workers (the Union)
applied to the Commission for an order pursuant to the Industrial Relations Act, 1979; and
WHEREAS on 19th March 2003 the Commission convened conciliation proceedings between the parties; and
WHEREAS on 19th March the Union filed a Notice of Discontinuance and the Commission decided to discontinue the proceedings.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders—
THAT the application be, and is hereby, discontinued.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
____________________
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2003 WAIRC 07983
METAL TRADES (GENERAL) AWARD 1966
No. 13 of 1965
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH AND THE
COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING AND
ELECTRICAL DIVISION, WESTERN AUSTRALIAN BRANCH, APPLICANTS
v.
ANODISERS W.A. AND OTHERS, RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DATE
MONDAY, 24 MARCH 2003
FILE NO.
APPL 1756B OF 2001
CITATION NO.
2003 WAIRC 07983
_________________________________________________________________________________________________________
Result
Representation
Applicant

Dismissed

Mr T. Kucera (of Counsel) and later Mr L. Edmonds (of Counsel) and later Mr C. Saunders for the
Applicant Union
Respondent
Mr M. Borlase for the Respondents
_________________________________________________________________________________________________________
Reasons for Decision
This application has a long and tortured history. It had its genesis in application No. 1756 of 2001 which sought an order for a
variation to the Metal Trades (General) Award 1966 No. 13 of 1965 (the award) by increasing rates of allowances.
2
The original application was heard on 1st March 2002. At that hearing it was divided into two parts. Application No. 1756A of
2001 was dealt with consent but no agreement could be reached on increases to allowances and this part of the application
became Application No. 1756B of 2001.
3
On 2nd April 2002 the Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers - Western
Australian Branch (the Applicant Union) applied to the Commission for the matter to be listed for hearing. In due course a
notice was published that the hearing was to take place on 31st July 2002.
4
On 31st July 2002 the Commission heard from the parties. At that time Mr McCorry sought leave to intervene on behalf of the
Motor Trades Association and having been granted leave, withdrew from the hearing as the matter related to the construction
industry.
5
The Commission heard argument on behalf of the Applicant Union from Mr Kucera (of Counsel). Mr Kucera told the
Commission that the substance of the application seeks to introduce into both Parts I and II of the award an allowance for
living away from home into the Distant Work provisions of the award. This was predicated on the contention that a problem
exists in relation to distance work and evidence was called to ventilate the Unions concerns about those problems.
6
Secondly there was a need to move allowances that are prescribed in the award as they relate to insurance for the loss of tools.
This claim was based on the assertion that metal workers in the construction industry were worse off comparatively speaking
to other workers in other trade disciplines. Mr Kucera went on to adumbrate upon his contentions and called evidence from Mr
Saunders, an Official of the Applicant Union.
7
In opposition to the claim the Commission heard argument on behalf of the Respondents from Mr Borlase. He said that
essentially the claim was unfair in that it would provide for payments of a significant sum to employees in the industry. The
unfairness arises because of a significant departure from existing award conditions. Mr Borlase argued the Union’s argument
should be dismissed because it relies on nexus or comparative wage justice, concepts which have long since been discredited.
He drew attention to the potential difficulties with Principle 5 of the State Wage Principles and postulated that the claim should
fail because it is for an allowance to compensate for reimbursement of expenses but does not have regard to such expenses.
The hearing on 31st July 2002 concluded with the Commission advising the parties that it did not see it an impediment under
the Wage Principles to it dealing with the matters as a single Commissioner. Notwithstanding it decided to direct the parties to
have discussions about the issues to see whether the matters could be resolved. The parties were directed to report back within
fourteen days.
8
The parties did not do so and in due course the matter was listed for 14th October 2002. The Applicant Union was then
represented by Mr Edmonds (of Counsel) who told the Commission that he was unable to prosecute the argument due to a late
briefing and he wanted the matter to be stood over. He also indicated that the parties had moved further apart from a consent
resolution. The Commission made it clear that the application should be disposed and that if the Union wanted to abandon it to
start it again it should say so. Ultimately the Commission decided to give the Union a further fourteen days to decide whether it
wanted to pursue the application or it would be dismissed.
9
The matter was subsequently listed for 21st November 2002 at which time Mr Colin Saunders, who had previously given
evidence, appeared for the Applicant Union. He made further submissions concerning the Union’s contentions and these were
answered by Mr Borlase. It is not necessary for me to summarise those further arguments. Suffice to say that the matter was
again adjourned.
10 The matter was next listed again for 20th December 2002 when the Commission heard further short submissions from Mr
Saunders and Mr Borlase. By this time Mr Borlase was seeking changes to the wording of Clause 21 subclause (2) so that the
qualification period for board and lodging would be changed which Mr Saunders opposed. In respect of the claim for tool
allowance insurance he suggested the sum of $1,215.00 should be inserted in the Special Rates Provisions of Part II by
insertion of a new provision.
11 Mr Saunders indicated that prior to the hearing he thought he had agreement with Mr Borlase concerning this provision
however he had been lately told that was not the case.
1
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12

Mr Borlase contended that the Respondent’s position in respect of tool allowance insurance had been put at the last
proceedings and that in order to progress the changes that his principals sought to Distant Work allowance that there had been
some discussions with the Applicant Union but they had been fruitless.

13

Fundamentally Mr Borlase indicated that the words that he sought were justifiable on the basis of equity and good conscience.
The Commission heard further submissions from Mr Saunders and the matter was adjourned with leave to the parties to submit
further documents containing the wording of the provisions they each sought.

14

January 2003 the Commission received a letter from the Applicant Union which contained draft clauses for Clause 21. District Work, Clause 5. - Special Rates and Provisions and Clause 7. – Living Away From Home Allowance, wording of
these clauses do not seem to be relatable to the arguments that were submitted to the Commission.

15

On 16th January 2003 Mr Borlase submitted what amounted to a detailed submission to support his contentions that there ought
to be change to the wording of the proposed Clause 21. Distant Work of Part I of the award and Clause 7. – Distant Work of
Part II of the award. In the absence of a formal counterclaim this amounted to a new claim by Mr Borlase. On a number of
occasions up until 20th March 2003 the Commission requested that the Union avail itself of an opportunity to reply to those
submissions. However no reply has ever received by the Commission.

16

The Commission needs to determine this application. At the best the application presents a picture of confused and confusing
arguments, there is no clear thread running through any of the arguments which allows the Commission to get a clear picture of
the reasons they support the changes to the award sought by both of the parties. In the end it is left with the position that there
is nothing that has been put to it which would allow it to make an informed decision about the merit of the argument either
from the Applicant Union in respect of its claims or the Respondent concerning its claims. The exception is that it should be
said that the submission of Mr Borlase which was provided to the Commission on 16th January 2003 could be said to support
its contentions for change to the Distant Work clause but there has been no proper counterclaim made in respect of those. Even
if there is a properly made counterclaim, the argument made in the Respondent’s written submissions is predicated on
comparative justice and nexus. These are the two grounds that in the Applicant Union’s case that Mr Borlase attacked as
archaic.

17

The Commission has decided that in the circumstances the application cannot be granted to either party in view of its history
and Application No. 1756B of 2001 will be dismissed. It is clear that the Commission has not decided the merit of these issues
and if a further application is made and argued in an efficient way then the matter can be determined in a manner consistent
with the provisions of s.26 of the Industrial Relations Act, 1976.
_________

2003 WAIRC 07984
METAL TRADES (GENERAL) AWARD 1966
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH AND THE
COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING AND
ELECTRICAL DIVISION, WESTERN AUSTRALIAN BRANCH, APPLICANTS
v.
ANODISERS W.A. AND OTHERS, RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DATE
MONDAY, 24 MARCH 2003
FILE NO.
APPL 1756B OF 2001
CITATION NO.
2003 WAIRC 07984
_________________________________________________________________________________________________________
Result
Dismissed
_________________________________________________________________________________________________________
Order
HAVING heard Mr T. Kucera (of Counsel) and later Mr L. Edmonds (of Counsel) and later Mr C. Saunders for the Automotive,
Food, Metals, Engineering, Printing and Kindred Industries Union of Workers - Western Australian Branch and Mr M. Borlase who
appeared on behalf of the Respondents, the Commission pursuant to the powers conferred on it under the Industrial Relations Act,
1979, hereby orders:
THAT the application be, and is hereby dismissed.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

83 W.A.I.G.
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NOTICES—Award/Agreement matters—
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
APPLICATION NO. 447 OF 2003
APPLICATION FOR VARIATION OF AWARD
ENTITLED
“LANDSCAPE GARDENING INDUSTRY AWARD”, No. R18 OF 1978
NOTICE is given that an application has been made to the Commission by The Australian Workers’ Union, West Australian
Branch, Industrial Union of Workers under the Industrial Relations Act 1979 for a variation of the above Award.
As far as relevant, those parts of the variation which relate to area of operation or scope are published hereunder:SCHEDULE B - RESPONDENTS TO THE AWARD
Lena Landscape
AAA Gardeners
208 Dundebar Road
148 Benara Road
WANNEROO 6065
CAVERSHAM 6055
McBride Landscaping Service
Alan Greenshaw & Co.
15 Coventry Street
11 Taylor Road
KALGOORLIE 6430
KALAMUNDA 6076
Mandurah South
All Seasons Nursery & Landscape
Complete Landscaping & Garden Supplies
Moorlands Avenue
Lot 8 Dawesville Road
BUNBURY 6230
DAWESVILLE 6210
All State Landscape Contractors Pty Ltd
Marsdens Landscaping
35 Salisbury Street
19 Bertram Street
LEEDERVILLE 6007
MADDINGTON 6109
All West Landscaping Garden Services
Miltons Landscapes
2 Galwey Street
10 Breen Place
LEEDERVILLE 6007
PADBURY 6025
Anniebrook Landscapes
Mudlark Landscape Supplies & Services
PO Box 652
98 Ewing Street
DUNSBOROUGH 6281
WELSHPOOL 6106
Anthony Contracting
Nationwide Landscaping & Horticultural
23 June Road
Management
SAFETY BAY 6018
176 Bannister Road
Bedfords Landscaping & Brickpaving
CANNING VALE 6155
9 Aspeera Close
Northwest Landscapes
CANNING VALE 6155
PO Box 1387
Better Blooms Garden Design &
KARRATHA 6714
Landscape Construction
Olive Tree Landscapes Design &
19A Neil Street
Construction
ROSSMOYNE 6148
215 Landsdale Road
Bonner Garden Services
LANDSDALE 6065
PO Box 91
Perth Landscaping Centre
BROOME 6725
141 Matilda Street
Elegant Landscapes Pty Ltd
GOSNELLS 6110
463 North Beach Road
Redfield Landscaping & Garden Services
GWELUP 6018
Bluegum Crescent
Environmental Industries Pty Ltd
GERALDTON 6530
123 Huntingdale Road
R.M. Hitchings & Son
HUNTINGDALE 6110
114 Stirling Highway
Greg Baldock
NEDLANDS 6009
8 Hazel Avenue
Summerset Landscaping
DOUBLEVIEW 6018
Harvest Terrace
Horticultural Industries
PERTH 6000
Cnr. Wanneroo & Lancaster Roads
Urban Earth Landscapes
WANNEROO 6065
PO Box 1140
Horticultural Services & Agricultural
BUSSELTON 6280
Landcare
Valleybrook Contracting
Lot 2 Connolly Street
8 Brookside Avenue
ESPERANCE 6450
KELMSCOTT 6111
Hydro Landscape Development
Virgo's Garden Care
Astinal Drive
76 North Terrace
GOSNELLS 6110
BOULDER 6432
Lancon Resources Landscapes
3 Mimosa Court
GERALDTON 6530
A copy of the proposed variation may be inspected at my office at 111 St George's Terrace, Perth.
(Sgd) J. A. SPURLING,
Registrar.
8 April 2003.
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
Application No. A4 of 2003
APPLICATION FOR REGISTRATION OF AN AWARD
ENTITLED “MINISTRY OF EDUCATION (CONTRACT CLEANERS) AWARD, 2003”
NOTICE is given that an application has been made to the Commission by the Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch under the Industrial Relations Act 1979 for the above Award.
As far as relevant, those parts of the Award which relate to area of operation or scope are published hereunder.
3. - SCOPE
This award shall apply to the callings of workers mentioned herein who are employed by employers engaged in the contract
cleaning industry where such employers are contracted to clean schools operated by the State Western Australia.
17. - WAGES
(1)
The minimum weekly rate of wage payable to employees covered by this award shall be as follows:

Level One
Comprehends the following
classes of work
Cleaner for initial 12 months
of employment
Level Two
Comprehends the following
classes of work
Cleaner
1st year of employment
2nd year of employment
3rd year of employment
and thereafter
Level Three
Comprehends the following
classes of work
Cleaner in Charge (of one to
six employees inclusive)
Home Economics Assistant
1st year of employment
2nd year of employment
3rd year of employment
and thereafter
Level Four
Comprehends the following
classes of work
Cleaner in Charge (of seven to ten
employees inclusive)
Caretaker of Schools (employing
seven to ten employees inclusive)
1st year of employment
2nd year of employment
3rd year of employment
and thereafter
Level Five
Comprehends the following
classes of work
Cleaner in charge (of eleven or
more employees)
1st year of employment
2nd year of employment
3rd year of employment
and thereafter

Base
Rate
$

Arbitrated
Safety Net
Adjustments
$

Minimum
Award
Wage
$

370.10

106.00

476.10

374.10
377.40
380.60

106.00
106.00
106.00

480.10
483.40
486.60

381.00
385.00

106.00
106.00

487.00
491.00

389.20

106.00

495.20

390.20
393.80

106.00
106.00

496.20
499.80

398.00

106.00

504.00

402.20
406.00

106.00
106.00

508.20
512.00

409.90

106.00

515.90
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Base
Rate
$

Arbitrated
Safety Net
Adjustments
$

979
Minimum
Award
Wage
$

Level Six
Comprehends the following
classes of work
Cleaner in Charge of TAFE Campuses:
Foreperson (Cleaning)
1st year of employment
433.30
108.00
541.30
2nd year of employment
438.60
108.00
546.60
3rd year of employment
and thereafter
442.90
108.00
550.90
(2)
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to
the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(3)
A casual employee shall receive 20% of the ordinary rate in addition to the ordinary rates prescribed herein for their class
of work.
A copy of the proposed Award may be inspected at my office at 111 St George's Terrace, Perth.
(Sgd) J. A. SPURLING,
Registrar.
8 April 2003.

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
Application No. AG 107 of 2003
APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “OCEAN LEGEND
AGREEMENT 2003”
NOTICE is given that an application has been made to the Commission by the Automotive, Food, Metals, Engineering, Printing
and Kindred Industries Union of Workers - Western Australian Branch, Industrial Union of Workers under the Industrial Relations
Act 1979 for registration of the above Agreement.
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder.
3 – SCOPE AND APPLICATION
The Agreement applies to employees of the company engaged in classifications contained in this Agreement and who
are engaged in work in or in connection with maintenance, servicing and operating of plant and equipment used in the
production, and processing of hydrocarbons from the Ocean Legend Facility whilst operating on the Legendre Field.
5 – PARTIES
The parties bound by this Agreement are:
Oceaneering (ACN 005 031 685 – ABN 53 005 031 685);
The employees of the Company who are employed in a classification specified in the agreement;
The Australian Manufacturing Worker’s Union; and
The Australian Workers Union.
28 – CLASSIFICATIONS AND RATES OF PAY
The classifications contained in this clause are:
Operations Technician
Instrument or Mechanical Technician
A copy of the Agreement may be inspected at my office at the AXA Centre, 111 St George’s Terrace, Perth.
(Sgd.) J. A. SPURLING,
[L.S.]
Registrar.
31 March 2003
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PUBLIC SERVICE ARBITRATOR—Matters Dealt With—
2003 WAIRC 07954
TRANSFER OF ALLAN JONES – RE DISCOVERY
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
v.
ANTI-CORRUPTION COMMISSION, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE
TUESDAY, 18 MARCH 2003
FILE NO.
P 50 OF 2002
CITATION NO.
2003 WAIRC 07954
_________________________________________________________________________________________________________
Result
Order issued re discovery
Representation
Applicant
Ms M in de Braekt (of Counsel)
Respondent
Mr D Matthews (of Counsel)
_________________________________________________________________________________________________________
1

2
3

4

5

6

7

Reasons for Decision
The parties are agreed that discovery ought proceed in this matter, however, the respondent seeks an order additional to the
usual terms of discovery to specify what it says is the implied undertaking which attaches to discovery, that the documents be
used only for the purposes of the hearing of this matter.
The applicant says that the documents ought also be available for the purpose of Mr Jones, the subject of the application,
dealing with ongoing disciplinary proceedings against him which are associated with this application.
The applicant also suggests that the matter the subject of this application includes the ongoing disciplinary process, and may
not be limited to the application as it stood at the time it was lodged. In any event, the applicant says that if Mr Jones does not
have access to the documents for the purposes of the disciplinary proceedings, he may seek an order for such access, or may
need to seek further interim orders in respect of that disciplinary process, to prevent the respondent from continuing with the
disciplinary process in the absence of his having access to the documents. The applicant says that the Commission’s approach,
according to the Industrial Relations Act 1979, would require that a practical solution be found, rather than the creation of
further disputes.
The law in respect of discovery includes that there is in discovery an implied undertaking by the parties that documents will be
used only for the purpose of the litigation in which it is disclosed. (see Hamersley Iron Pty Ltd v Lovell and Another (1998)
19 WAR 316). A party wishing to be exempted from that implied undertaking needs to make application to do so in the
particular matter in which it seeks that exemption. (see Springfield Nominees Pty Ltd and Others v Bridgeland Securities Ltd
and Others (1992) 38 FCR 217).
The matter before the Arbitrator is set out in the Notice of Application and its attached Schedule. The Notice of Application
indicates that the applicant—
“Has applied to the Commission as constituted by the Public Service Arbitrator, for the respondent’s approach towards
Mr Allan Jones in relation to complaints made against him, including but not limited to his transfer from his position as
Team Leader, SPU, to be reviewed, modified, nullified and/or varied, by the Public Service Arbitrator, upon the hearing
and determination of the application.”
The Schedule contains some 9 so called “Grounds”. Only Ground 9 sets out any particulars of this matter. It says—
“9. The respondent’s unlawful temporary or permanent transfer of Mr Allan Jones from his position of Team Leader,
SPU, effective from 22 April 2002, was unlawful, unfair, disproportionate and premature. Even if the allegations
against Mr Jones are proven, they do not warrant him being removed from the position of Team Leader SPU, if it is
possible for the respondent to transfer Mr Jones at all, which the applicant disputes.”
The Schedule also sets out 18 so called “Particulars” as follows—
“1. Mr Allan Jones has been employed with the respondent, on a “fixed term contract” basis since 22 April 1998.
2.
Mr Jones has an exemplary record and is the most qualified and experienced officer in covert surveillance
operations, in the ACC.
3.
Mr Jones first began working as a public servant in 1972. Mr Jones has worked as a customs officer, and also in the
narcotics bureau of the Australian Federal Police.
4.
Mr Jones is currently employed with the ACC on a “fixed term contract” with a duration from 16 March 2001 —
15 March 2004. The contract specifically stated its application to the position of Team Leader, Special Projects
Unit. Final confirmation of Mr Jones’ appointment to the position was subject to a 6 month probation period.
5.
In December 2001, confirmation of Mr Jones’ substantive appointment to the position of Team Leader SPU, and
successful completion of the probation period was communicated in writing to Mr Jones, by the respondent.
6.
On 17 April 2002 Mr Jones’ performance was assessed for progress to the next increment of level 6. Mr Jones’
progression to the next increment point was approved on 18 April 2002.
7.
On 22 April 2002 Mr Jones was verbally informed by Mr Adrian Francis and Mr Shane Wilson, of the respondent,
of 3 complaints against him with regards to his alleged behaviour on 18 and 19 April 2002. The respondent refused
Mr Jones’ requests for access to the complaints, identity of the complainants and details of the allegations in
writing. Mr Jones was given 3 hours to prepare a written response to the allegations and was not provided with the
opportunity to seek advice or representation.
8.
Mr Jones later learnt that Mr Francis was one of the persons who had made a complaint against him.
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On 22 April 2002 the respondent required Mr Jones to surrender his surveillance equipment and alias identification,
publicly, in front of junior officers. Mr Jones was removed from his position of Team Leader, SPU.
Prior to Mr Jones’ removal from his position of Team Leader SPU, he was not given any details of why he should
not remain in the position, and why it was necessary to remove him from the position.
The respondent did not pay Mr Jones’ increment, despite it having already been approved, and it pertaining to a
period in the past, apparently due to the allegations against him. Mr Jones is not aware of previously approved
increments being withheld from other employees due to complaints against them.
The allegations against Mr Jones concern alleged comments made by him on 18 April 2002 whilst at work, in
relation to two ACC officers taking after another ACC officer, in terms of their approach. Mr Jones denies having
ever said any such thing.
The respondent also alleges that Mr Jones, at a farewell drinks session at a public bar, after work hours on 19 April
2002, attended by both ACC staff and other persons, that during a farewell speech given by Mr Jones, that he made
unflattering remarks about another ACC staff member with regards to her lack of contribution to the farewell gift.
Mr Jones cannot recall the exact words he used, but denies that he said the officer concerned was a “fat cow”. Mr
Jones has admitted, based on the recollections of reliable persons, that he may have said words to the effect of the
officer concerned being a “tight assed bitch” because she was the only officer who did not contribute to the farewell
gift. This was offered in clarification of his preceding comments that the farewell present was “from all of us”. Mr
Jones was called upon to give the farewell speech without warning, because at the last minute, the CEO failed to
arrive, and he was to give the speech, so Mr Jones was called upon to give the speech. Mr Jones had already had
several pints of beer, and had been off duty for many hours, as he had not expected to be giving a speech. Mr Jones
gave a humorous speech and criticised a number of people in a comedic fashion.
The respondent was not responsible for organising the farewell gathering at the public hotel, persons not employed
by the ACC attended the gathering, the ACC did not provide transport to or from the venue and did not provide any
food or refreshments. All ACC employees in attendance were off duty. Attendance was voluntary and not a part of
Mr Jones’ official duties.
The removal of Mr Jones from the position of Team Leader SPU has caused him considerable detriment. Mr Jones
has suffered a reduction in status and responsibility, Mr Jones has suffered humiliation and embarrassment, and loss
of self esteem. Mr Jones believes some officers now think lesser of him. Mr Jones is now doing less complex and
challenging work, he now has a less favourable roster which requires him to work more weekends than in the SPU
Team Leader Position, and he loses about 10 hours in paid overtime per week. Mr Jones also believes that the ACC
is suffering as a result of his removal from the Team Leader SPU, position, as Mr Jones’ skills and experience are
now not being fully utilised, and the SPU is short of staff.
Lengthy attempts to resolve the matter with the respondent have proven unsuccessful.
Mr Jones is prepared to offer an appropriately worded written apology tot he(sic) officer concerned for the remarks
he made at the 19 April 2002 out of hours gathering. Mr Jones is also prepared to attend a workplace behaviours
course, although he maintains the event was in the workplace or during work hours. Mr Jones seeks immediate
reinstatement to his position of Team Leader SPU, with all associated responsibilities and benefits. Mr Jones denies
the allegations pertaining to 18 April 2002, and accordingly will not offer an apology for something he has not
done, but will agree to meet with the officers concerned to explain that the allegations are incorrect.
The respondent has not transferred other staff from their positions in immediate response to complaints made
against them, or concerns about their conduct. Specific comparisons were provided to the respondent. For example
Mr Shane Wilson of the ACC was served with a worksafe notice for alleged workplace bullying, but he was not
removed from his position. Mr Jones has been treated inconsistently by the respondent.”

8

The application also sought interim orders, which were dealt with on 12 December 2002. The Arbitrator issued certain interim
orders. The application for interim orders did not seek any prohibition on the respondent pursuing a disciplinary process
against Mr Jones.

9

The “Final Orders Sought” by the application are—
“1. The transfer of Mr Jones from his position as Team Leader SPU, on 22 April 2002, is void ab initio.
2.
In accordance with Mr Jones’ contract of employment, within 7 calendar days of the date of this Order, Mr Jones is
to be returned to the position of Team Leader, SPU, with all of its associated responsibilities, authority and benefits.
3.
Mr Jones is not to be removed from the position of Team Leader SPU for the remainder of his contract of
employment, without good cause, the provision of natural justice, and procedural and substantive fairness.
4.
Within 7 calendar days of the date of this Order the respondent is to pay to Mr Jones an amount equivalent to the
overtime he would have been paid between the date of this Order and the 22 April 2002, had he not been unfairly
removed from the position of Team Leader, SPU.
5.
The respondent shall not take any further action against Mr Jones in relation to the allegations concerning 18 and
19 April 2002, and shall make any reference to or place any reliance on the allegations at any time in the future.
6.
Within 7 calendar days of the date of this Order Mr Jones’ personal file shall be expunged, by the respondent, of all
information adverse to him, in relation to the allegations concerning 18 and 19 April 2002.”

10

Clearly, the matter before the Arbitrator relates primarily to the transfer of Mr Jones on 22 April 2002. It also includes
questions of whether or not he should be removed from this position in the future, and any possible future action in relation to
him. However, there is no interim order currently preventing the respondent from continuing with a disciplinary process in
respect of Mr Jones, and according to the parties, such a process is continuing. Albeit that the interim orders originally sought
included orders which would in some way regulate the manner in which the respondent might proceed with a disciplinary
process, no such orders are in place.

11

Accordingly, the matters for hearing and determination are only those relating to the state of affairs up to and including the
time the application was filed, i.e. on 17 October 2002, and it will not involve the state of affairs up to the time of the hearing,
including those events which occurred after the filing of the application, about which there is currently no particular complaint
before the Arbitrator.

12

Therefore, it seems that the matters before the Arbitrator are those which relate to the state of affairs at the time of filing, and
the respondent’s actions up to that point.
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Accordingly, the matter before the Arbitrator requires discovery for the purposes of dealing with that state of affairs. The
Arbitrator does not have before it an application dealing with the disciplinary process since that time. It would be inappropriate
in dealing with this matter to allow use of the documents provided by discovery for the litigation of this matter to be used for
the purpose of matters which go beyond that time and that purpose. Those matters may never be before the Arbitrator. If they
are, then the applicant could apply for discovery then and for those purposes.
14 An order shall issue that documents provided in discovery shall be used only for the purposes of the hearing of this matter.
13

_________
2003 WAIRC 07959
TRANSFER OF ALLAN JONES – RE DISCOVERY
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
v.
ANTI-CORRUPTION COMMISSION, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE OF ORDER
WEDNESDAY, 19 MARCH 2003
FILE NO.
P 50 OF 2002
CITATION NO.
2003 WAIRC 07959
_________________________________________________________________________________________________________
Result
Order issued re discovery
_________________________________________________________________________________________________________
Order
HAVING heard Ms M in de Braekt (of Counsel) on behalf of the applicant and Mr D Matthews (of Counsel) on behalf of the
respondent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby
orders—
THAT documents provided in discovery in this application shall be used only for the purposes of the hearing of this
application.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
Public Service Arbitrator.
_________
2003 WAIRC 07957
TRANSFER OF ALLAN JONES - RE: S.27(1)(A)(II) APPLICATION
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
v.
ANTI-CORRUPTION COMMISSION, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE OF ORDER
TUESDAY, 18 MARCH 2003
FILE NO.
P 50 OF 2002
CITATION NO.
2003 WAIRC 07957
_________________________________________________________________________________________________________
Result
Application to dismiss pursuant to s.27(1)(a)(ii) dismissed
Representation
Applicant
Ms M in de Braekt (of Counsel)
Respondent
Mr D Matthews (of Counsel)
_________________________________________________________________________________________________________
15

Reasons for Decision
The background to this matter is set out in my Reasons for Decision dealing with discovery issued on 18 March 2003. Those
Reasons set out the nature of the dispute and the orders sought. Also relevant is that on Thursday 12 December 2002, I issued
interim orders in the following terms—
“1.
Pending the hearing and determination of this matter, Mr Allan Jones be returned to his position of Team
Leader SPU, with the accompanying duties, roster arrangements and responsibilities which he held up to
22 April 2002.
2.
Order 1 shall be compiled with no later than 7 days from the date hereof.
3.
The parties may apply to the Public Service Arbitrator for this Order to be varied or rescinded.
4.
The application for interim orders is otherwise dismissed.”
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The respondent has applied to the Arbitrator for the dismissal of this matter pursuant to s.27(1)(a)(ii) of the Industrial Relations
Act 1979 (“the Act”). The respondent says that of the Final Orders sought by this application, only Order 4 remains to be dealt
with. The remainder ought be dismissed as the dispute between the parties has been resolved by its undertaking given by the
letter dated 4 March 2003. This letter, formal parts omitted, reads—
“Dear Sirs
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA v ANTI CORRUPTION COMMISSION
WAIRC APPLICATION NO. P50 OF 2002
I refer to your facsimile to Commissioner Scott dated 26 February 2003 in relation to the Respondent’s application under
section 27(1)(a)(ii) being set down for hearing on 17 March 2003.
The Respondent disputes that it has not acted in accordance with the Industrial Relations Commission Regulations
1985 in seeking to have the application foreshadowed at the conference on 17 February 2003 listed for hearing. The
Respondent disputes that the letter to the Commission, copied to you, asking that the application foreshadowed at the
conference be listed was in any way inappropriate.
The Respondent referred to the grounds for that application at the conference. By way of particularisation the Respondent
says that its application is made on the following grounds—
(1)
On the Respondent’s undertaking that it will not remove Mr Jones from his position as Team Leader SPU
pending the finalisation by it of the disciplinary process instituted by it relating to Mr Jones’ alleged conduct on
19 April 2002, that it is neither necessary nor desirable in the public interest to proceed further with the
application insofar as it relates to the removal of Mr Jones from that position.
(2)
In the absence of any evidence that the disciplinary process in relation to Mr Jones is baseless, that it is neither
necessary nor desirable in the public interest to proceed further with the application insofar as it relates to the
continuation of that process.
The undertaking referred to in paragraph (1) above is expressly given. The undertaking does not, of course, cover Mr
Jones’ removal from the position for reasons wholly unconnected with his alleged conduct on 19 April 2002.
I note that in your letter you foreshadow making an application that the hearing date of 25 March 2003 be adjourned.
There is no objection from the Respondent to you writing to the Commission and asking that your application be heard on
17 March 2003 or some other date.”
(Exhibit 1)
The respondent says that Orders 1-3 sought by the application are met by a combination of the interim orders and the
undertaking, that Mr Jones has been returned to the position, and the respondent has undertaken not to remove him pending the
outcome of disciplinary proceedings which are in progress. The respondent says that even if the applicant fails at hearing, its
undertaking would apply.
As to Orders 5 and 6 as sought, the respondent refers to the decision of the Industrial Appeal Court in Civil Service Association
and Director General, Department of Community Development [2002] WASCA 241, where His Honour, Anderson J, said that
the role of the Public Service Arbitrator in the matter before her was not to enter into an investigation of the facts, but to decide
whether proceedings were or were not baseless. The respondent says that in this case, the role of the Arbitrator in deciding
whether proceedings are baseless could look at Exhibit 2 and decide that there is some basis for the allegations. The Arbitrator
ought be slow to interfere in proceedings unless they are baseless. In this case, because Exhibit 2 demonstrates that they are not
baseless, the Arbitrator should not proceed to deal with this matter in respect of Order 5 sought.
Accordingly, the respondent says the proceedings, other than in respect of overtime payments dealt with in Order 4 as sought,
are nugatory.
The applicant says that there is no substratum of facts on which the decision can be made as to whether or not this matter ought
proceed or be dismissed (see Swan Television and Radio Broadcasters Ltd v Satie (IAC) (1999) 79 WAIG 1863; and Civil
Service Association v Commissioner of Police (IAC) (2002) 82 WAIG 207).
The applicant also says that the respondent’s undertaking does not have the effect of voiding the transfer, and unless voided,
the respondent’s actions against Mr Jones remain prima facie valid and are on the record. Unless orders issue to void the
transfer and correct the record, then the claim has not been met. Further, the undertaking does not provide Mr Jones with
ongoing protection, but merely provides that he will remain in the position until the disciplinary proceedings are concluded.
The undertaking allows the respondent to alter Mr Jones’ position in other ways. The undertakings do not have the effect of
removing from Mr Jones’ personnel file the improper and inappropriate information contained there about this matter.
The applicant says that the Civil Service Association Inc. v Director General, Department of Community Development (supra)
is distinguishable in fact and law, and the comments referred by the respondent were obiter dictum and not binding on the
Arbitrator.
If findings of fact are necessary in this matter, it is clear from the papers and the parties’ submissions that certain matters are
not in contention. Accordingly, I make the following findings of fact—
(1)
Mr Jones is employed by the respondent.
(2)
He was transferred from his position on 22 April 2002, following complaints as to his conduct. (see Notice of
Application and Exhibit 2).
(3)
The respondent was required by an interim order to put Mr Jones back in his position pending the hearing and
determination of the matter.
(4)
The respondent has complied with that interim order.
(5)
Subsequently, the respondent has formally proceeded with a disciplinary process against Mr Jones in respect of
certain matters associated with his alleged conduct on 19 April 2002, but not in respect of any alleged conduct
on 18 April 2002. (see Exhibit 2) That process is not concluded.
(6)
The respondent has given an undertaking to not remove Mr Jones from his position pending finalisation of the
disciplinary process (see Exhibit 1).
The first question to be asked is what is sought by this application. It is those orders set out in the application. The application
seeks the following final orders—
“1. The transfer of Mr Jones from his position as Team Leader SPU, on 22 April 2002, is void ab initio.
2.
In accordance with Mr Jones’ contract of employment, within 7 calendar days of the date of this Order, Mr Jones is
to be returned to the position of Team Leader, SPU, with all of its associated responsibilities, authority and benefits.
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3.

Mr Jones is not to be removed from the position of Team Leader SPU for the remainder of his contract of
employment, without good cause, the provision of natural justice, and procedural and substantive fairness.
4.
Within 7 calendar days of the date of this Order the respondent is to pay to Mr Jones an amount equivalent to the
overtime he would have been paid between the date of this Order and the 22 April 2002, had he not been unfairly
removed from the position of Team Leader, SPU.
5.
The respondent shall not take any further action against Mr Jones in relation to the allegations concerning 18 and
19 April 2002, and shall make any reference to or place any reliance on the allegations at any time in the future.
6.
Within 7 calendar days of the date of this Order Mr Jones’ personal file shall be expunged, by the respondent, of all
information adverse to him, in relation to the allegations concerning 18 and 19 April 2002.”
25 The issues raised by the Orders sought are, as noted in my Reasons for Decision regarding discovery, those relating to the
transfer and what occurred up to the date of the application.
26 Section 27(1)(a)(ii) of the Act provides—
“27.
Powers of Commission
(1) Except as otherwise provided in this Act, the Commission may, in relation to any matter before it —
(a)
at any stage of the proceedings dismiss the matter or any part thereof or refrain from further hearing or
determining the matter or part if it is satisfied —
(i)
…
(ii)
that further proceedings are not necessary or desirable in the public interest;”
27 Order 1 seeks the voiding ab initio of the transfer. That is not met by the interim order or the undertaking. Those things put Mr
Jones back into the position, firstly on an interim basis, and then at least until the completion of the current disciplinary
process. While they put him back into the position, they do so only from the date of compliance with the interim order. They
do not put him back to the situation he was in as if it never happened. That is evident from the fact that the Respondent says
Order 4 as sought is still a live issue, that is whether Mr Jones ought be paid for the overtime he is said to have forgone due to
the transfer.
28 In addition, the respondent has not given any undertakings relating to amending its records such as to negate the transfer from
the time it occurred until it put him back to the position in compliance with the interim order, as is sought by Order 6.
29 Although Order 2 has been met, it has been met in compliance with an interim order. The undertaking merely has the effect of
the respondent saying it will continue to comply with the order, as is required. There is no acceptance of any error or
unfairness in the transfer having been effected in the first place.
30 The respondent says that Order 4 remains in contention. For there to be a decision on that matter alone, findings would appear
to be necessary as to whether the transfer was appropriate or fair in the first place. To allow the matter to proceed only in
respect of Order 4 as sought would not exclude from the hearing any matter of substance currently within the scope of the
application because of the requirement to make those findings as to fairness in the transfer.
31 This situation is distinguishable from Civil Service Association of Western Australia Incorporated v Director General,
Department of Consumer and Employment Protection (2002 WAIRC 05617) in that the respondent’s undertaking in this
matter does not have the effect of resolving the dispute between the parties. It resolves only one part – that part already the
subject of interim orders.
32 The dispute is still alive for practical purposes, not merely for academic ones.
33 In these circumstances, the substance of the application as reflected in Orders 1, 2, 4 and 6 as sought is still alive. Orders 3 and
5 as sought deal with the respondent’s future conduct and appear to be consequential on other findings. As the dispute between
the parties is alive, and the hearing and determination of the application is for some potentially practical purpose and outcome,
it should proceed. The application for dismissal pursuant to s.27(1)(a)(ii) of the Act will be dismissed.
_________
2003 WAIRC 07956
TRANSFER OF ALLAN JONES - RE: S.27(1)(A)(II) APPLICATION
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
v.
ANTI-CORRUPTION COMMISSION, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE OF ORDER
TUESDAY, 18 MARCH 2003
FILE NO.
P 50 OF 2002
CITATION NO.
2003 WAIRC 07956
_________________________________________________________________________________________________________
Result
Application to dismiss pursuant to s.27(1)(a)(ii) dismissed
_________________________________________________________________________________________________________
Order
HAVING heard Ms M in de Braekt (of Counsel) on behalf of the applicant and Mr D Matthews (of Counsel) on behalf of the
respondent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby
orders—
THAT the application to dismiss pursuant to s.27(1)(a)(ii) be and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
Public Service Arbitrator.
____________________

83 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

985

2003 WAIRC 07931
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
THE DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
WEDNESDAY, 12 MARCH 2003
FILE NO.
PSAC 9 OF 2003
CITATION NO.
2003 WAIRC 07931
_________________________________________________________________________________________________________
Result
Interim order issued.
Representation
Applicant
Mr M. Amati
Respondent
Ms V. Zupanovich
_________________________________________________________________________________________________________
Reasons for Decision
(Extemporaneous)
1
The union seeks an interim order preventing the respondent from filling the Juvenile Justice Officer positions until the claim of
the union that the Group Workers be reclassified is decided by the Commission. As a result of the two conferences that I have
had, which included speaking separately to the union and its members in the last conference, I find that there is a serious and
genuine issue that is being felt by those members.
Although I tend to agree with Ms Zupanovich in that I too am not aware of a threat of industrial action, apart from this meeting
2
resolution of 6 February 2003 which has only now been shown to me by Mr Amati, in my view, the deterioration of industrial
relations about which the Industrial Relations Act 1979 speaks is not necessarily the same thing as the taking of industrial
action. I have formed the view that unless the Commission says at this stage that (to quote the words of the interim order
sought) “the substantive filing of the positions be stayed” the present uncertainty has the potential to cause the deterioration of
industrial relations even if that does not necessarily mean the taking of industrial action.
3
I also take the following into account. From the information that I have been given, the work that Group Workers perform is, at
least for the purposes of this afternoon, essentially the same work that would be carried out by the Juvenile Justice Officers
when those positions are substantially filled. The issuing of the interim order sought by the union will not affect the work that
is undertaken by those Group Workers. That work is at a most satisfactory standard. The juveniles who are at risk with whom
they work and the function of the employer providing that service will continue unaffected. The issuing of the interim order
will maintain the status quo of the last 10 or 12 years.
4
The interim order sought by the union will not stop the respondent from continuing with the process it has put in place
following the advertising of the positions. Rather, it prevents the filling of the positions at the end of that process. I am of the
view that issuing the interim order as sought this afternoon will not cause detriment to the respondent. However, for the
reasons that I have already given, I find that it will defuse what otherwise will be a deterioration of industrial relations and will
enable the arbitration to occur by ensuring that the point in issue does not become moot by the filling of the substantive JJO
positions.
5
For all of those reasons I find that the balance of convenience is in the union’s favour and I propose to issue the order sought.
_________
2003 WAIRC 07930
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
THE DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
THURSDAY, 13 MARCH 2003
FILE NO.
PSAC 9 OF 2003
CITATION NO.
2003 WAIRC 07930
_________________________________________________________________________________________________________
Result
Interim Order issued.
Representation
Applicant
Mr M. Amati
Respondent
Ms V. Zupanovich
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr M. Amati on behalf of the applicant and Ms V. Zupanovich on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—
(1)
THAT the substantive filling of the eight Juvenile Justice Officer positions presently occupied by permanent officers
working at the Killara Youth Centre be temporarily stayed, pending the resolution of application PSACR 9 of 2003.
(2)
THAT liberty is reserved to either party to apply to vary or cancel this order upon giving 24 hours’ notice to the other
party.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.
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INDUSTRIAL MAGISTRATE—Complaints before—
2003 WAIRC 07998
WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATE’S COURT
PARTIES
JOSE ROGELIA R ACOSTA, CLAIMANT
v.
GERRY BRODERICK, FIRST RESPONDENT
AND
BRYAN STOKES, SECOND RESPONDENT
CORAM
MAGISTRATE G CALDER
DATE
FRIDAY 28 MARCH 2003
CLAIM NO/S
M 200 OF 2002
CITATION NO.
2003 WAIRC 07998
_________________________________________________________________________________________________________
Representation
Claimants

Mr B Stokes appeared on his own behalf and as agent for the First Respondent (the Applicants in the
interlocutory application)
Respondent
Mr S Kemp (of Counsel) appeared on behalf of the Claimant (the Respondent in the interlocutory
application)
_________________________________________________________________________________________________________
THE PROCEEDINGS
1
On 6 August 2002 Brian Francis Stokes (“Stokes”) filed an interlocutory application in the Industrial Magistrate’s Court. The
application, as lodged, sought that the following orders be made, namely—
“DISMISS/STRIKE OUT/SET ASIDE CLAIM OF RESPONDENT FILED 18 JUNE 2002 ON GROUNDS OF
(1) OUT OF TIME;
(2) FUNCTUS OFFICIO;
(3) AGAINST PUBLIC INTEREST;
(4) INSUFFICENT MERIT.”
2
On 27 September 2002 I added, as a joint Applicant, Gerry Broderick (“Broderick”). Broderick had been named as a
Respondent in a claim filed in the Court on 18 June 2002 by Jose Rogelio Aguilera Acosta (“Acosta”). I will hereinafter refer
to that claim as the “subsequent claim” in order to distinguish it from what I will also hereinafter refer to as the “original
claim” that was lodged by Acosta during 2001 and which was the subject of a decision dated 3 September 2001, and published
by the Registrar of the Western Australian Industrial Relations Commission (“the Registrar”) on 3 September 2001.
3
In referring to the matters, which have been lodged in the Court, I have used the term “claims”. In so doing I have merely
adopted the description used by the parties, which is the heading on the forms that are used, the forms used being those
prescribed for the purposes of the Industrial Magistrates’ Courts (General Jurisdiction) Regulations 2000 (“the GJ Regs”).
In the GJ Regs “claim” is defined as meaning “an application made under regulation 19 …” of the GJ Regs (which is an
entirely different regulation to regulation 19 of the Industrial Relations (Industrial Agents) Regulations 1997 (“the IA
Regs”)). Regulation 19 of the IA Regs was the subject of considerable argument before me in the present proceedings.
Regulation 19 of the GJ Regs is of no relevance.
4
At the commencement of the hearing before me on 6 November 2002 Mr Stokes (who was representing both himself and
Broderick) agreed that the matter of whether or not there should be orders made that the subsequent claim be dismissed or
stuck out or set aside because it was against the public interest or because it had insufficient merit were not issues which
needed to be decided at that hearing (transcript page 157). I therefore proceed in this decision upon the basis that I am only
considering issues raised in respect of grounds 1 and 2 for which the orders were sought in the interlocutory application.
5
On 5 November 2002, Mr Kemp lodged an application on behalf of Acosta. In that application Acosta seeks an order—
“That, to the extend (sic) necessary, the claimant be and is hereby given an extension of the applicable time period within
which to bring these proceedings.”
6
That application was supported by an affidavit sworn by Acosta in which he sets out his recollection of things, which have
occurred relating to his original claim and subsequent claim against Broderick and Stokes. It was agreed at the commencement
of the hearing before me on 6 November 2002 that, pending my decision in respect of the issues which I was being asked to
decide in that hearing, I need not give a decision on Acosta’s application for an extension of time.
PROCEDURAL HISTORY
The Original claim
7
On about 30 May 2001 the Registrar received a letter dated 29 May 2001. The letter begins with a heading, namely—
“Re: 1892/00. JOSE ROGELIO AGUILERA ACOSTA/ALLBEND ENGINEERING.”
8
The first paragraph of the letter begins—
“My name is Jose Aguilera…”
9
There is a signature at the foot of the letter underneath which signature appears the words “Jose Aguilera”. I am satisfied that
the letter was signed by Acosta and forwarded by or on behalf of Acosta to the Registrar. In the letter there are seven separate
complaints, all of which were accurately reproduced in the Registrar’s decision of 3 September 2001. The first paragraph of
the letter continues and says—
“… the reason to (sic) my letter is that on Tuesday 06 February I employed
Mr Gerry Broderick to acted (sic) for my case, and after, I was advice (sic) by him to employed (sic) Mr Bryan Stokes
which I believed (sic) both failed to (sic) the Code of Practices.”
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It was common ground between the parties before me that the Registrar made it known to Acosta that, if he wished the
Registrar to deal with his complaints it was necessary to set out those complaints in the form of a statutory declaration. As a
consequence, Acosta lodged a statutory declaration said therein to have been declared “at Bayswater this 17 day of July 19 …”.
No year was inserted at the time when the document was declared before a Mr TC Crossley, a Commissioner for Declarations.
Despite that omission, it would seem to me that, if the Registrar was empowered, in the circumstances, to deal with the
original claim from Acosta based upon the material contained in the statutory declaration, and, if he intended to do so, that he
would be entitled to proceed upon the basis that, for the purposes of regulation 12(4) of the IA Regs he could accept the
document as constituting a complaint in the proper form.
Inferences that I draw from the facts which were placed before me at the hearing are that the document was created after and
as a consequence of the Registrar communicating to Acosta that any complaint had to be in the form of a statutory declaration
and that it was received prior to the publication of the Registrar’s decision on 3 September 2001, the Registrar having dealt
with it for purposes of his decision as if it was a valid complaint made under the IA Regs which and as if he was lawfully
authorised to deal with under the IA Regs.
In the statutory declaration of 17 July, Acosta said that his letter of 29 May 2001 to the Registrar, which was attached to the
statutory declaration, formed part of his statutory declaration. He also states his belief that—
“… the Industrial Agents … have breached clause 3(1)(4)(5)(6) “Business Integrity and Dilligence (sic)”. Clause 4(1)
Confidentiality.”
In the course of enquiring into the allegations made by Acosta, the Registrar sought from Broderick and Stokes written
responses to the allegations. Both agents responded. Their responses were in the form of statutory declarations. It is
unnecessary for me to refer to the particulars of those responses. It is sufficient for me to simply say that each agent denied all
allegations made against that agent.

The Registrar’s Decision of 3 September 2001
14 The Registrar, Mr Spurling, gave consideration to the original claim of Acosta and to the responses to that claim which had
been provided to him by Broderick and Stokes. On 6 November 2002, at the hearing before me, the Registrar gave evidence
about the manner in which he had dealt with Acosta’s original claim. I will refer to that evidence in due course. The decision
of the Registrar following his consideration of the original claim of Acosta sets out in some detail the nature of the complaints
made against Broderick and Stokes as registered industrial agents. The Registrar’s decision notes that the complaint of Acosta
was lodged in the form of a statutory declaration and that Acosta lodged it on the basis of his having been a client of Broderick
and Stokes as industrial agents. The Registrar noted that it was alleged that the agents—
“…have breached clause 3(1)(4)(5)(6) ‘Business integrity and diligence’. Clause 4(1) Confidentiality”.
15 In his reasons for determination the Registrar has said that he set out each complaint made against Broderick and Stokes by
Acosta in “the exact words used by the complainant”. The following are the complaints as set out by the Registrar in his
determination—
“1.
I was not provided with a Schedule of Fees. I received the first invoice No: 232 $1496.25 and the second no:
238 $1545.20 I was told that my account will be a $95 ph; and that if we going to the Court, the end payment
will be not more than $5000; we never discussed any regular payments; even though we were asked for some
money in advanced; the rest was agree to be pay, when the case finished.
2.
Mr G. Broderick advised me that if we were going to court we need to be representing well; therefore his Copartner Mr B. Strokes was a criminal law lawyer and now was practising industrial Law.
3.
I believed Mr Stoke was not looking after my interest when he fail to informed the Industrial Relations
Commision (sic); Chief Commissioner Mr S W Coleman of the absentee witness; and fail to informed me of the
importance of their presence;
4.
Mr Stoke fails to inform me in open and frank manner about his concerns of the case.
5.
I also believed he did breach my confidentiality; Mr Stoke make comments about me and my case with one of
my witness Mr Mc. Mullen, on the day of the court hearing He also mentioned to him that the case was getting
difficult and he will need to settle.
6.
Mr Stoke caused significant harm to my case because he treated us to withdraw on the day of the court hearing,
leaving us without any choice than accept an offer that I did not want it. I went to see Mr Terry Crossley and I
found out that maybe I am legally bind by that offer; he is now act as our agent.
7.
Mr Broderick and Mr Stoke are treated us to summons if we not settle their account of $3000; they decided at
this total on the day of the court; so they pressure us to accepted the offer.”
16 In respect of the complaint concerning fees, the Registrar concluded that there had been no failure on the part of either agent to
properly advise Acosta that fees would be charged and, further, that the rates at which fees would be charged was also
provided to Acosta.
17 In respect of the second complaint, the Registrar concluded that he did not accept that there was any actual or intended
dishonest representation concerning Stokes’ legal qualifications or experience, which caused Acosta to instruct Stokes to act
on his behalf as an industrial agent.
18 Concerning the third complaint, Mr Spurling discussed the practices of the Commission in respect of remote witnesses, noted
the difficulties which had occurred in respect of arranging for witnesses for Acosta to appear before the Commission and noted
what had happened concerning the suggested use of a telephone link up to have such witnesses give evidence before the
Commission. He then concluded that the actions of the agents in that regard did not constitute a breach of the code of conduct
which appears in Schedule 1 of the IA Regs.
19 In respect of the fourth complaint, the Registrar concluded that there was no basis for it.
20 With regard to the complaint that Stokes had breached his duty of confidentiality towards Acosta, the Registrar stated that he
did not accept that the agent breached any confidentiality of the nature alleged by Acosta.
21 Concerning the sixth complaint, namely, the conduct of Stokes in respect of the ultimate settlement of the claim of Acosta
before the Commission in which Broderick and Stokes had been instructed by Acosta to act on his behalf, the Registrar
concluded that Stokes had not done anything “incorrect”.
22 Concerning the seventh and final complaint by Acosta, the Registrar said—
“I find this part of the complaint completely without foundation”.
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At the end of his decision of 3 September 2001, under the heading “Summary”, the Registrar said—
“In conclusion I find there to be either no, or insufficient, substance in any of the complaints that would warrant me
taking any further action.
In hindsight and with time to contemplate things without the pressures of preparing and presenting a case, language
difficulties, finding and briefing remote witnesses and time pressures, I could conclude that the complaint raises issues of
inadequate communication or perhaps inadequate understanding of what was being discussed. However I don’t think
that criticism amounts to a conclusion that the Code of Conduct has been breached by either Stokes or Broderick.
Therefore pursuant to regulation 14(4)(a) of the Industrial Relations (Industrial Agents) Regulations 1997 I make a
determination and that determination is that there are not sufficient grounds to conclude there is a complaint that
requires the action contemplated by regulation 15(3)(b).”

The “Further Decision” of the Registrar dated 16 May 2002
24 On 16 May 2002 Registrar Spurling published a further document. That document bears the heading—
“INDUSTRIAL RELATIONS ACT 1979
Industrial Relations (Industrial Agents) Regulations 1997
COMPLAINT
by
Jose Rogelio Aguilera ACOSTA
Against registered industrial agents
Bryan STOKES and Gerry BRODERICK
FURTHER DECISION”
25 In that document, which I will refer to as “the Further Decision”, the Registrar begins by making reference to his
determination of 3 September 2001. He said (in the first paragraph) that he had concluded, on 3 September 2001—
“… that the complaints were not of sufficient substances (sic) to warrant further action from me.”
26 He had so concluded, in effect, in the first paragraph of his “Summary” in his decision of 3 September 2001. The Registrar
then noted that, by statutory declaration dated 8 October 2001, Acosta provided him with “more information”. By “more
information” I understand the Registrar to mean that Acosta provided him with material, which had not been given to him
before he published his determination of 3 September 2001. The Registrar has said that he advised Acosta by letter dated
1 February 2002 that—
“… even after examining the later material, I still concluded that there was not sufficient substance in the complaints
made.”
27 The Registrar has then recorded in the Further Decision that on 26 February 2002 he met with Acosta and his wife. It was then
said—
“I certainly understood that they were unhappy with the services that had been provided by the 2 agents, but I could not
see where either agent had transgressed the conditions under which they were registered.”
In my view, there was nothing in either the letter dated 4 October 2001, or the meeting of 26 February 2002, that caused
me to reach any other conclusion. However I invited the complainant to write to me, … setting out where he thought I had
misunderstood or not given sufficient weight to what he had earlier told me, in person or by letter”.
28 The Registrar has then noted that he received a further letter from Acosta on 9 April 2002 which, he said—
“… seemed related to other matters and only indirectly related to his complaint to me.”
29 The Registrar said that he “analysed it in detail” (the letter of 9 April 2002). He then went on to outline a number of
allegations which he said were contained within the letter of 9 April 2002. Those allegations included one of the forging of a
signature by one of the industrial agents in connection with a superannuation matter; there is an allegation of there having been
a “cover up” in connection with that same matter; the matter of witnesses who should have been called at a hearing set before a
Commissioner was also raised. The Registrar notes that there is an assertion in the letter concerning an alleged representation
by one agent that a second agent (presumably Stokes) was an experienced lawyer but there was no mention that he was a
disbarred lawyer. The letter, it is said by the Registrar, also raises again the circumstances in which a settlement offer,
connected with proceedings before a Commissioner, had been dealt with by the agents.
30 The Registrar concluded as follows—
“I reiterate that following a review of a complainant’s letter of 9 April 2002, I am still of the view that I do not see any of
the complaints as being of sufficient substance to warrant further action by me under the Industrial Relations (Industrial
Agents) Regulations 1997.
The applicant asks that “if the agents are not to be deregistered”, an authority I do not have, they want the opportunity to
raise the matter before an Industrial Magistrate.”
31

The Registrar then quoted regulation 16(3) of the IA Regs and continued—
“I am uncertain whether or not my letter of 3 September 2001 would serve as a “certificate” as envisaged by that
regulation but I did intend that my letter of 3 September 2001 be “a notice under regulation 14(4)”. In any event the
matter clearly has not been resolved to the satisfaction of the complainant.
If my letter of 3 September 2001 is not a “certificate” as envisaged by regulation 16, then I intend that this present
determination be such a “certificate” as I accept that the subsequent letters of the complainant would clearly indicate
that the matter has not been resolved to the satisfaction of the complainant.
I make no comment about the time frames mentioned in that regulation as that is a matter for others to decide.”

32

It is to be observed that the Registrar has made no comment in the Further Decision which indicates that either of Broderick or
Stokes was notified of the letters of 1 February 2002 and 9 April 2002 or of the meeting of 26 February 2002. He has made no
comment, which in any way suggests that either of Broderick or Stokes were given any opportunity to participate in the course
of action taken by the Registrar as set out in the Further Decision dated 16 May 2002. In the circumstances I infer that they
were not made aware of the letters and of the meeting and were not given an opportunity to make any submissions in respect
of those matters.
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The Subsequent claim
33 On 18 June 2002 Acosta lodged another “claim”. In doing so he utilised Form 1, an “Approved Form” for the purposes of the
GJ Regs (see Industrial Magistrates’ Courts Practice Direction No. 1 of 2001). The Subsequent claim names Broderick and
Stokes as Respondents. In that part of the form where the Claimant’s grounds may be set out a cross has been placed in a box
next to the words—
“Done or failed to do something else (specify)”
34 Those words being contained in the original form. The Claimant has then, in hand writing, inserted the words—
“Clause 3(1)(4)(5) Business Integrity Clause (1)4 Confidentiality.”
35 In that part of the form where the legislation pursuant to which the claim is made is to be specified, Acosta has written—
“Industrial Relations (Industrial Agents) Regulations 1997.”
36 In that part of the form where the “Orders Sought” may be specified, he has written—
“Be deregistered.”
37 The box next to the words “Pay a penalty to be imposed by the court” also contains a cross. Attached to the claim is a statutory
declaration witnessed on 8 October 2001 and made by Acosta which says that—
“1 The attached letter to the Registrar of the Western Australian Industrial Relations Commission dated 04 October
2001 forms part of my statutory declaration.”
38 He also says that he believes that the industrial agents mentioned have breached clause 3(1)(4)(5)(6) “Business integrity and
dilligence (sic) clause (1) 4 confidentiality”. Also attached to the claim was a copy of a letter dated 16 May 2002 from
Registrar Spurling to Acosta together with the Further Decision of 16 May 2002. In the letter the Registrar said—
“I have enclosed a copy of my analysis of the matters you have raised with me at different times concerning your
complaints against the two agents.
In general terms I have concluded there is nothing further that I can do in relation to the complaints as I have concluded
that there is insufficient merit in the complaints to enable me to take any further action.
The full details are included in the enclosure.”
39 It is in respect of the subsequent claim made by Acosta that Stokes lodged the interlocutory application, the subject of these
proceedings.
THE RELEVANT LEGISLATION
The Industrial Relations Act 1979 WA (“The Act”)
40 The Industrial Magistrate’s Court is established by section 81 of the Act. The jurisdiction of the Court under the Act is set out
in section 81A and, in section 81CA, that jurisdiction is divided into the “general jurisdiction” and the “prosecution
jurisdiction”. In section 81CA(2) it is provided that—
(2) Except as otherwise prescribed by or under this Act or another law —
(a)
the powers of an industrial magistrate’s court; and
(b)
the practice and procedure to be observed by an industrial magistrate’s court,
when exercising general jurisdiction are those provided for by the Local Courts Act 1904 as if the proceedings were an
action within the meaning of that Act.
41 Under section 113(3) of the Act the Governor may make regulations for the purpose of regulating the practice and procedure
before an Industrial Magistrate’s Court for and incidental to the exercise by the Court of its powers and jurisdiction under the
Act. The GJ Regs have been made for purposes of the exercise by the Industrial Magistrate’s Court of its “general
jurisdiction” as defined in section 81CA pursuant to the jurisdiction conferred on the Court by section 81A. The Governor is
also empowered, by section 112A(5), to make regulations in respect of the registration of industrial agents, the cancellation of
such registration and the disqualification from obtaining registration. The Governor may also prescribe under the same
subsection a code of conduct for persons registered as industrial agents.
42 Section 6 of the Act sets out, in 15 paragraphs, the “principal objects” of the Act. Included amongst those principal objects are
provisions which, in broad terms, can be said to be intended to encourage and promote harmonious industrial relations
between employers and employees and to achieve the avoidance of disputes by the creation and enforcement of negotiated
agreements and the resolution of any disputes by agreement and conciliation. In section 6, in object (c), the principal object
therein set out is directed at preventing and settling disputes not resolved by agreement “with the maximum of expedition and
the minimum of legal form and technicality”.
43 The Act provides for the constitution of the Western Australian Industrial Relations Commission (section 8). In section 26 the
Commission is directed as to the manner in which it is to act in the exercise of its jurisdiction under the Act. It is required in
section 26(1)(a) to “…act according to equity, good conscience, and the substantial merits of the case without regard to
technicalities or legal forms”. In section 27, the Commission is given wide powers, which are consistent with the directions
contained in section 26, relating to the manner in which it is to act in the exercise of its jurisdiction. It is also, however, a
requirement (section 22B) that the Commission should “…act with as much speed as the requirements of this Act and a proper
consideration of the matter before it permit”.
44 The conciliation and arbitration functions of the Commission are very important and are extensive and may be exercised by the
Commission at any time.
45 The significance of the above provisions arises from a necessity for me, in endeavouring to interpret the meaning and effect
and their application in the present case of the IA Regs and the GJ Regs, to give consideration to the legislative context in
which those regulations were drafted and commenced to operate.
46 It is also important for me to bear in mind the legislative context in which the Industrial Magistrate’s Court has been
established and had given to it its jurisdiction and powers. The same approach, in my opinion, is also appropriate in relation to
the interpretation of the provisions of the Act and regulations in respect of the powers and duties of the Registrar.
The Industrial Relations (Industrial Agents) Regulations 1997 (“the IA Regs”)
47 The IA Regs provide for the procedure by which industrial agents may be registered, the obligations which are cast upon
registered industrial agents, the making of complaints concerning the registration of and the conduct of industrial agents and
the resolution of such complaints and for the bringing of proceedings or of appeals in respect of such matters before an
Industrial Magistrate or the Full Bench.
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Regulations 4 to 11 inclusive deal with the registration of industrial agents by the Registrar. Regulation 8 imposes upon every
agent, as a condition of registration, an obligation to comply with the code of conduct which is set out in Schedule 1 to the IA
Regs.
I consider that, in order for me to endeavour to understand what it is that Acosta is seeking to achieve in his Subsequent claim
lodged on 18 June 2002, it is necessary that I analyse carefully what had been done by the Registrar prior to that date and to
then consider what has been done in the context of the Act, the IA Regs and the GJ Regs. That, I believe, requires me to
examine quite closely the provisions of the regulations, in particular regulations 12 to 19 inclusive of the IA Regs.
Regulation 12(1) empowers any person to lodge a complaint concerning the manner and circumstances in which an industrial
agent has obtained registration. No complaint of that nature was raised expressly or, in my opinion, impliedly, in any of the
material placed before me. I proceed upon the basis that regulation 12(1) is a regulation which has no application to Acosta’s
subsequent claim, that it had no application to his original claim and that it was not raised directly or indirectly in his letters to
the Registrar of 8 October 2001 and 9 April 2002 nor was it raised at the meeting held on 26 February 2002 to which I have
previously made reference. The reason for my making mention of it, however, is that regulation 12(1) is expressly referred to
in regulation 14(4) and regulation 14(4) is expressly referred to in regulation 16(3). Both regulation 14(4) and regulation 16(3)
were the subject of evidence and argument before me at the hearing on 6 November 2002 and were referred to in the later
written submissions of both parties. The interpretation and application of the IA Regs in connection with those subregulations,
in my opinion, create some difficulty.
Regulation 12(2) says that the client of an industrial agent may lodge a written complaint alleging failure on the part of the
agent to comply with a condition to which the registration was subject. That necessarily means that such a complaint may
allege a breach of the code of conduct. Such complaint should be in the form of a statutory declaration (regulation 12(4));
pursuant to regulation 12(3), the complaint—
“… is to be lodged within 28 days of the client becoming aware of the facts of the matter giving rise to the alleged failure
to comply or, if the Registrar is satisfied that the circumstances of the complaint are exceptional, within such later time as
the Registrar may allow.”
Regulation 14(1)(c) says that on receipt of a complaint under regulations 12(1) or (2) the Registrar is to—
“conduct an inquiry into the complaint.”
Regulation 14(4) says—
“(4)
After holding an inquiry in relation to a complaint under regulation 12 (1), and having had due regard to any
response to the notice under subregulation (1) (b), the Registrar is to —
(a) make a determination as to the complaint; and
(b) notify the complainant and the industrial agent of the Registrar’s determination and the reasons for the
determination.”
In my opinion regulation 14(4) does not have any application until the Registrar has received a complaint under regulation
12 and has, pursuant to regulation 14(1)(c), conducted an enquiry in relation to the complaint. Regulation 14(4) specifically
refers to regulation 12(1) and makes no express reference to regulation 12(2), although, upon receipt of a complaint under
regulation 12(2), the Registrar must give the agent complained against notice of the time and manner in which the agent may
respond to the complaint. It is my view that that is the reason for the reference to subregulation (1)(b) in regulation 14.
Regulation 15 provides—
“15. (1) The Registrar is to reject a complaint that the Registrar determines, whether before or after conducting an
inquiry—
(a)
is vexatious, trivial or without substance;
(b)
relates to conduct or events too remote in time to justify further action; or
(c)
is a matter in which the complainant does not have a sufficient interest to justify the complaint.
(2) If the Registrar determines in relation to a complaint under regulation12(1) that(a )
the registration of the industrial agent was improperly obtained; and
(b)
at the time when the application for registration of the industrial agent was granted, there were
grounds for refusing the application,
the Registrar is to cancel the registration of the industrial agent.
(3) If a complaint is made under regulation 12 (2) the Registrar—
(a)
is to make a determination as to whether or not there are reasonable grounds for the complaint;
and
(b)
if the determination is that there are reasonable grounds for the complaint, endeavour to resolve
the complaint by conciliation under regulation 16.”
There appears to be, on a literal reading of regulations 14(1)(c) and 15(1), a contradiction or an inconsistency in the
obligations placed upon the Registrar. Regulation 14(1) appears to be expressed in mandatory terms. It says that the Registrar
“is” to conduct an inquiry into a complaint under regulation 12(1) or (2). It is not expressly made “subject to” any other
regulation. Whether it, nevertheless, is to be interpreted and applied subject to any other regulation is a matter of construction
of the regulation in its legislative context. Regulation 15, however, empowers the Registrar to reject a complaint before
conducting an inquiry in certain circumstances, which are set out in the regulation. In the course of the hearing before me, it
has been submitted on behalf of Broderick and Stokes that what the Registrar did in his decision of 3 September 2001 was to
act pursuant to regulation 15(1)(a) and reject Acosta’s original claim. In giving evidence, the Registrar did not agree that that
is what he had done or intended to do.
It also appears that there is an inconsistency between the provisions of regulation 15(1) and regulation 15(3). Regulation 15(1),
on its face, empowers the Registrar to deal with the complaint without conducting an inquiry. Regulation 15(3), however,
appears to be expressed in mandatory terms in that it says that, if a complaint is made under regulation 12(2), the Registrar is
to make a determination as to whether or not there are reasonable grounds for the complaint. It would appear that, on its face,
the subregulation requires that the Registrar must have first conducted an inquiry. A determination by the Registrar that there
are no reasonable grounds for the complaint is not a determination, which allows him to reject the complaint under regulation
15(1).
It may be, however, that the proper interpretation of regulation 15 is that subregulation (1) imposes a condition precedent in
respect of the disposal by the Registrar by inquiry of a regulation 12(1) or a regulation 12(2) complaint, namely, that the
Registrar must, before conducting an inquiry or before making a determination having conducted an inquiry, give
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consideration to the matters set out in paragraphs (a), (b) and (c) and determine whether or not he should reject the complaint
for any of the reasons set out in paragraphs (a), (b) or (c) of regulation 15(1).
If the Registrar does not determine under regulation 15(1) that a complaint made under regulation 12(2) should be rejected and
then determines, after conducting an inquiry under regulation 14(3), that there are reasonable grounds for that complaint, then
he is directed by regulation 15(3)(b) to endeavour to resolve the complaint by conciliation under regulation 16. Regulation
16(1) sets out how the Registrar may conduct conciliation proceedings. Regulation 16(2) says that if the complaint is resolved
to the satisfaction of the complainant and the agent then the agreement between the parties may be embodied in a
memorandum. That is a procedure which, it seems to me, would not be appropriate in respect of a complaint made pursuant to
regulation 12(1) concerning the registration of an agent. Whether or not the registration of an agent was improperly obtained
or whether or not at the time of registration there were grounds for refusing the application do not seem to me to be matters
which could properly be the subject of either conciliation proceedings or, arising out of such proceedings, resolution to the
satisfaction of the complainant and the agent. The matter of registration being achieved by due and proper process is a matter
as between the State, represented by the Registrar, and the agent. Additionally, the agent and an agent’s client would both have
a private interest in such matters. Any such interest, it seems to me, should not carry with it a right to resolve by agreement
between the complainant and the agent the issue of the lawfulness or propriety of the registration of the agent, which
agreement, it seems from the wording of regulation 16(2), would not require the agreement of the Registrar in respect of a
matter which is a matter of broad public interest. Public interest may include matters such as whether or not the agent was at
the material time a fit and proper person to be registered, whether or not he held sufficient professional indemnity insurance or
whether or not he had sufficient resources to provide professional indemnity. Those are not matters, which should be resolved
by agreement between only the agent and the client or former client.
Regulation 16(3) of the regulations provides that if, within 28 days of the Registrar giving notice under regulation 14(4) (i.e. of
the determination of the Registrar in relation to a complaint under regulation 12(1) and of the reasons therefore), the complaint
has not been resolved as contemplated in regulation 16(2), the Registrar is to issue a certificate authorising the complainant to
initiate proceedings before an Industrial Magistrate.
I find it difficult to understand how, if it and regulation 14(4) are interpreted literally, regulation 16(3) can be given any
practical meaning and effect. Regulation 14(4), if read literally, can apply only to a complaint made under regulation 12(1) and
not to a complaint made under regulation 12(2). As I have said, I cannot see that it would be at all appropriate for an agent and
a client to resolve by agreement between them the issue of the due and proper registration of an agent. That cannot have been
the intention of Parliament. Once the State has been put on notice that an agent who ought not to have been registered was, in
fact, registered, it is the State, through its duly appointed officers, administrative (i.e. the Registrar) or judicial (i.e. an
Industrial Magistrate or the Full Bench), which must resolve the matter. That is particularly so when one looks at the
provisions of regulation 15(2) which says that if the Registrar determines in relation to a complaint under regulation 12(1) that
registration was improperly obtained or at the time of registration there were grounds for refusing the application the Registrar
is to cancel the registration of the industrial agent. I am of the opinion that the intention of the legislation in regulation 15(2) is
to impose upon the Registrar a mandatory duty to cancel the agent’s registration forthwith upon the Registrar determining that
the criteria set out in paragraphs (a) and (b) of regulation 15(2) have been established. I am of the view that, in such
circumstances, the regulation gives to the Registrar no option at all as to whether or not registration of the agent will be
cancelled. That being the case it would be quite incongruous were the agent and the complainant client able, pursuant to
regulation 16, empowered to “resolve” the client’s complaint in a manner which may be inconsistent with the Registrar’s
mandatory obligation to cancel. In any event they do not have the power to cancel an agent’s registration which would
necessarily mean that there could never be a “resolution” by them, which would have the effect of cancellation of the agent’s
registration. Any such notion is a nonsense.
Regulation 16(5) directs that any conciliation process, which is in progress, is to cease if an appeal is lodged under regulation
19(1).
Regulation 17(1) enables a complainant to whom a certificate has been issued under regulation 16(3) to initiate proceedings
before an Industrial Magistrate. Regulation 17(4) requires the Industrial Magistrate to make a determination as to whether or
not the agent has failed to comply with any condition subject to which the agent was registered. That subregulation is directed
only at proceedings, which have their genesis in a complaint, made pursuant to regulation 12(2) and not to proceedings arising
from a complaint made pursuant to regulation 12(1). That view is consistent with regulation 17(5), which empowers an
Industrial Magistrate who finds that the agent has failed to comply with the relevant condition to either reprimand the agent or
cancel the agent’s registration and, in addition, to disqualify the agent from being registered as an industrial agent.
Although it may appear to be arguable from regulation 17(1) that it is only when a certificate has been issued under regulation
16(3), following the Registrar giving a notice under regulation 14(4) concerning a complaint made pursuant to regulation
12(1), that a complainant may commence proceedings before an Industrial Magistrate, other than by way of appeal under
regulation 19, it also appears, from regulations 17(4) and 17(5) that an Industrial Magistrate may be required to make a
decision under regulation 17 in respect of a complaint made under regulation 12(2) in connection with an alleged failure by an
industrial agent to comply with a condition subject to which the agent was registered. As I have previously mentioned,
regulation 16(3) only says that the Registrar can issue a certificate under that regulation where the Registrar has previously
given a notice, under regulation 14(4), to the complainant and the agent concerning a determination made by the Registrar in
respect of a complaint under regulation 12(1). In the present case, the form lodged by Acosta from which the present
interlocutory application arises contains no express indication of whether or not the proceedings have been sought to be
initiated upon the basis of a certificate purportedly issued pursuant to regulation 16(3), therefore, bringing the proceedings
within regulation 17 or, alternatively, by way of appeal under regulation 19.
Regulation 18(1) provides some direction to the Registrar when he is conducting an inquiry under regulation 14. It says—
“(1) In any inquiry under regulation 14, the Registrar —
(a)
is to proceed with as little formality and technicality and as speedily as the requirements of these regulations
and a proper hearing of the matter permit;
(b)
is not bound by the rules of evidence but may inform himself or herself of any matter in such manner as the
Registrar or industrial magistrate considers appropriate; and
(c)
may, subject to these regulations and the rules of natural justice, determine the procedures to be followed.”
Regulation 18(2) directs an Industrial Magistrate as to the hearing conducted by the Industrial Magistrate under either
regulation 17 or regulation 19. It says—
“(2) In any hearing under regulation 17 or 19 the industrial magistrate is to apply, so far as is practicable, the same
principles of practice and procedure as would be applied in an application before an industrial magistrate’s court
exercising its general jurisdiction.”
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Regulation 18(3) directs both the Registrar and Industrial Magistrate in respect of the conduct of proceedings. It says—
“(3) A party responding to a notice under regulation 14 (1) (b) or regulation 17 (2) or appearing at a hearing under
regulation 19 is entitled to —
(a)
be represented by a legal practitioner or by any other person;
(b)
be given a reasonable opportunity to call or give evidence and make submissions to the Registrar or
the industrial magistrate; and
(c)
examine or cross-examine witnesses.”
68 Regulation 14(1)(b) places an obligation on the Registrar, once having received the complaint under regulation 12(1) or 12(2),
to notify the agent who is the subject of the complaint of the time and manner in which the agent may respond to the
complaint. Regulation 18(3) is particularly relevant to a consideration of the character of the Further Decision of Registrar
Spurling dated 16 May 2002 and to a consideration of what he did leading up to his publishing the Further Decision.
69 Pursuant to regulation 19(1)(a), an appeal may be made to an Industrial Magistrate from a determination of the Registrar under
regulation 15(3) as to whether or not there are reasonable grounds for a complaint under regulation 12(2). Regulation 19(2)
provides that any such appeal is to be commenced by notice in the approved form lodged within 21 days after receiving notice
of the determination of the Registrar.
70 In regulation 3 (the Interpretation regulation), “approved” is defined to mean “approved by the Registrar”. I have not been
made aware of any form having been approved by the Registrar for the purposes of regulation 19(1) and I will proceed on the
basis that there has been no such formal approval published by the Registrar. I also, however, proceed on the basis that there
was a tacit “approval” by the Registrar of the form lodged by Acosta on 18 June 2002, regardless of whether or not it is
ultimately to be taken as having been lodged for purposes of regulation 17 or for purposes of regulation 19.
71 Regulation 19(4) says that, on an appeal, an Industrial Magistrate may confirm or reverse the determination of the Registrar.
The only determination that the Registrar can make in respect of a complaint made under regulation 12(2) is that there are or
there are not reasonable grounds for the complaint (regulation 15(3)) or, where appropriate, that the complaint is of a type
which falls within any of paragraphs (a) to (c) of regulation 15(1). The Registrar cannot cancel the registration of the agent
upon determining that there are reasonable grounds for a complaint made under regulation 12(2).
Industrial Magistrates’ Courts (General Jurisdiction) Regulations 2000 (“the GJ Regs”)
72 These regulations are made pursuant to the provisions of section 113(3) of the Act. There is provision in regulation 5 for the
Chief Stipendiary Magistrate to give directions as to the practice and procedure to be followed in proceedings generally before
an Industrial Magistrate where the GJ Regs or the Local Courts Act 1994 do not provide for the practice and procedure in such
proceedings or where there is inconsistency between the Local Courts Act 1994 and the GJ Regs. I am not aware of the Chief
Stipendiary Magistrate having given any directions in which it may be said that, for the purposes of regulation 18(2) of the IA
Regs, any principles of practice and procedure are set out which must be applied in the conduct of any hearing under
regulations 17 or 19 of the IA Regs.
73 Pursuant to regulation 7 of the GJ Regs, an Industrial Magistrate’s Court hearing an action may extend or abridge the time
specified in those regulations for the conduct of the proceedings before the Court. “Proceeding” is defined in regulation 3 as
meaning “a step taken in an action”. By virtue of the provisions of regulation 8, a proceeding is not invalid by reason only of a
failure to comply with the practice and procedure provided for by the regulations. An Industrial Magistrate can remedy any
defect by making appropriate orders.
74 Regulation 12(3) provides that where a document has been lodged with a clerk of the Industrial Magistrate’s Court and the
document does not comply with any provision of the GJ Regs, the clerk “may refuse to accept” the document for filing. I
interpret the “may” in regulation 12(3) as giving the clerk discretion as to whether or not the document should be accepted for
filing.
75 Part 4 of the GJ Regs, headed “Interlocutory applications”, empowers a party to make an interlocutory application. The
interlocutory application is to be supported by affidavit. The application and affidavit are to be in an “approved form”. In
regulation 3, “interlocutory application” is defined to mean, inter alia, an application for an “order in relation to practice and
procedure, default judgement or dismissal of a claim”. Pursuant to regulation 28, an Industrial Magistrate, before whom an
interlocutory application is brought, may, in addition to any power in the Act or the GJ Regs, make an order in relation to the
primary proceedings or, inter alia, dismiss the interlocutory application or make an order that takes effect in circumstances
specified in the order.
76 Part 5 of the GJ Regs is headed “Pre-trial conferences”. It requires a pre-trial conference to be listed before the clerk of the
court where a final order sought in a claim is not consented to in a response. Regulation 35, in my opinion, makes it clear that
at a pre-trial conference one of the duties of the clerk is to endeavour to assist in settlement of the action without the action
having to proceed to hearing before the Industrial Magistrate.
77 Part 7 of the GJ Regs, headed “Trials”, deals with the conduct of a trial before the Industrial Magistrate and regulation 49(5)
says—
“Except as provided in these regulations, a court hearing a trial is not bound by the rules of evidence and may inform itself
on any matter and in any manner as it thinks fit.”
78 A similar provision appears in regulation 18(1)(b) of the IA Regs.
Interpretation Act 1984 (WA)
79 Section 18 of the Interpretation Act 1984 says that in the interpretation of an Act and regulations the construction that would
promote the purpose or object of the legislation (whether the purpose or object is expressly stated) shall be preferred to a
construction that would not promote that purpose or object.
80 Pursuant to section 43 of the Interpretation Act 1984, subsidiary legislation is not to be inconsistent with the provisions of the
Act under which it is made and is void to the extent of any such inconsistency. There is a congruency between the object and
effect of the provisions of section 43(1) and those of section 47 of the Interpretation Act 1984. The latter says that any act
done under subsidiary legislation is deemed to be an act done under the written law pursuant to which the subsidiary
legislation was made.
81 Under section 55, where a written law confers a power or a duty to do any act of an administrative or executive nature, that
power or duty may be exercised as often as is necessary to correct any error or omission in any previous purported exercise of
the power or duty.
82 Where no time is otherwise specified within which an act is to be or may be done, section 63 of the Interpretation Act
1984 says that the act “… shall be done with all convenient speed and as often as the occasion arises”. What is “all convenient
67
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speed” will depend upon the circumstances of each case (Statutory Interpretation in Australia, Pearce & Geddes, 5th Edition,
paragraph 6.50).
RULES OF STATUTORY INTERPRETATION
Application of Section 18 of Interpretation Act 1984
83 The equivalent in Federal legislation of section 18 of the Interpretation Act 1984 is section 15AA of the Acts Interpretation
Act 1901 (Cth). The effect of section 15AA and of equivalent State legislative provisions, including section 18 of the
Interpretation Act 1984 is discussed in Statutory Interpretation In Australia (supra) at paragraphs 2.7 to 2.15 inclusive. At
paragraph 2.8 it is said that—
“… Section 15AA, however, requires the purpose or object to be taken into account even if the meaning of the words,
interpreted in the context of the rest of the Act, is clear. When the purpose or object is brought into account, an
alternative interpretation of the words may become apparent. And if one interpretation does not promote the purpose or
object of an Act and another interpretation does so, the latter interpretation must be adopted.”
84 The authors then quote from the decision of Dawson J in Mills v Meeking (1990) 91 ALR 16 at 30-1 where His Honour was
speaking of the effect of the provisions of section 35(a) of the Interpretation of Legislation Act 1984 (Vic), which is the
equivalent of section 15AA. His Honour said—
“[T]he literal rule of construction, whatever the qualifications with which it is expressed, must give way to a statutory
injunction to prefer a construction which would promote the purpose of an Act to one which would not, especially where
that purpose is set out in the Act. …
The approach required by s 35 needs no ambiguity or inconsistency; it allows a court to consider the purposes of an Act
in determining whether there is more than one possible construction. Reference to the purposes may reveal that the
draftsman has inadvertently overlooked something which he would have dealt with had his attention been drawn to it and
if it is possible as a matter of construction to repair the defect, then this must be done. However, if the literal meaning of
a provision is to be modified by reference to the purposes of the Act, the modification must be precisely identifiable as
that which is necessary to effectuate those purposes and it must be consistent with the wording otherwise adopted by the
draftsman. Section 35 requires a court to construe an Act, not to re-write it, in the light of its purposes.”
85 The authors then comment that the effect of what Dawson J said in Mills is that the consequence of a provision such as section
18 of the Interpretation Act 1984 is that the common law approaches to the interpretation of statutes usually described as the
“literal” and “purposive” have thereby been displaced. The authors go on (page 27) to emphasise, however, that section
18 does not permit a Court to ignore the actual words of a statute.
86 At paragraph 2.10 (page 28), Pearce and Geddes then comment about potential difficulties in endeavouring to comply with
provisions such as appear in section 18 of the Interpretation Act 1984 in the light of the particular language used by the
legislative provision under consideration. Reference is made, in that context, to commentary by McHugh JA who, in
Macalister v R (1990) 92 ALR 39, quoted MacKinnon LJ in Sutherland Publishing Co Ltd v Caxton Publishing Co Ltd
[1938] 1 CH 174 at 201, namely—
“When the purpose of an enactment is clear, it is often legitimate, because it is necessary, to put a strained interpretation
upon some words which have been inadvertently used, and of which the plain meaning would defeat the obvious intention
of the Legislature.”
87 At paragraph 2.11, reference is made to the judgment of Dawson, Toohey and Gaudron JJ in Chugg v Pacific Dunlop Ltd
(1990) 95 ALR 481 where their Honours said—
“ The choice directed by s35 (a) of the Interpretation of Legislation Act is not as to the construction which ‘will best
achieve’ the object of the Act. Rather, it a limited choice between a ‘construction that would promote the purpose or
object [of the Act]’ and one ‘that would not promote that purpose or object’.”
88 Pearce and Geddes state (paragraph 2.32) that—
“There are numerous cases that show the courts approach the interpretation of legislation by taking into account the
consequences of giving a particular meaning to an Act.”
89 The authors go on to cite a passage from the decision of Mason and Wilson JJ in Cooper Brookes (Wollongong) Pty Ltd v
FCT (1981) 35 ALR 151 at 169-170, namely—
“The fundamental object of statutory construction in every case is to ascertain the legislative intention by reference to the
language of the instrument viewed as a whole. But in performing that task the courts look to the operation of the statute
according to its terms and to legitimate aids to construction.
… If the judge applies the literal rule it is because it gives emphasis to the factor which in the particular case he thinks is
decisive. When he considers that the statute admits of no reasonable alternative construction it is because (a) the
language is intractable or (b) although the language is not intractable, the operation of the statute, read literally, is not
such as to indicate that it could not have been intended by Legislature.
On the other hand, when the judge labels the operation of the statute ‘as absurd’, ‘extraordinary’, ‘capricious’,
‘irrational’ or ‘obscure’ he assigns a ground for concluding that the Legislature could not have intended such an
operation and that an alternative interpretation must be preferred. But the propriety of departing from the literal
interpretation is not confined to situations described by these labels. It extends to any situation in which for good reason
the operation of the statute on a literal reading does not conform to the legislative intent as ascertained from the
provisions of the statute, including the policy which may be discerned from those provisions.
Quite obviously questions of degree arise. If the choice is between two strongly competing interpretations, as we have
said, the advantage may lie with that which produces the fairer and more convenient operation so long as it conforms to
the legislative intention. If, however, one interpretation has a powerful advantage in ordinary meaning and grammatical
sense, it will only be displaced if its operation is perceived to be unintended.”
90 The authors then go on to comment that the decision in the Cooper Brookes case was delivered shortly before section 15AA of
the Acts Interpretation Act 1901 came into operation. They say, however, that, since then, the quoted passage has been
frequently cited and relied on and they give examples of a number of cases where that has been done which cases include
decisions of the High Court. It is later said by Pearce and Geddes (paragraph 2.33) that interpretation by reference to
consequences is essentially a shorthand version of the purposive approach to interpretation and that it is, in effect, an approach
which says that whatever the purpose of the statute it cannot have been intended to carry the particular meaning which is
avoided by the adoption of the approach. It is further said that the approach of taking into account the consequences of giving a
particular interpretation is applied most obviously where one interpretation would render a section ineffectual while another
would give it a field of operation and that the requirement that a Court endeavour to give some effect to all provisions of an
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Act demands that the latter alternative be adopted. At paragraph 2.34 the authors caution against use of the unsatisfactory
consequences approach unless “a more attractive alternative interpretation of the words used in the legislation is available”. It
is also noted that another difficulty, which may be encountered, is that there may be potential for opinions to differ as to
whether or not the consequences of a literal interpretation are unsatisfactory.
Cases Relied Upon By The Parties
91 In written submissions made to me both parties made reference to two cases which I had drawn to their attention, namely, the
decision of the High Court in Project Blue Sky Inc v Australian Broadcasting Authority (1998) HCA 28, and Re Monger; Ex
Parte United Construction Pty Ltd [2002] WASCA 253.
Project Blue Sky
92 In broad terms, this case required the High Court to give consideration to the consequences of the Australian Broadcasting
Authority having purported to act in a manner that was inconsistent with expressed legislative directions contained in the
Broadcasting Services Act 1992 (Cth). The Court directed its attention to the law concerning construction of statutes; in
particular, issues arising out of non-compliance with statutory requirements in the doing of acts otherwise authorised by statute
and approaches to the interpretation of provisions contained within legislation.
93 In his reasons for decision (paragraph 34) Brennan CJ said—
“When the Parliament confers a power and statutorily directs the manner of its exercise, ‘[t]he ambit of the power must
be ascertained by the character of the statute and the nature of the provisions it contains”: Morton v Union Steamship Co
of New Zealand Ltd (1951) 83 CLR 402 at 410. Therefore a provision conferring the power must be so construed as to
conform with a provision governing the manner of its exercise. The authority conferred on the repository of a general
power cannot be exercised in conflict with a provision which governs the manner of its exercise; the constraint on the
exercise of a power defines the ambit of the power granted. A purported exercise of a power in breach of the provision
which governs the manner of its exercise is invalid, since there is no power to support it.
(paragraph 35): … A statutory direction as to the manner in which a power may be exercised is not a condition upon the
existence of the power or a mere direction as to the doing of some preliminary or collateral act. It is a delimitation of the
power itself.
(paragraph 36): If the power exercised by a repository is within the ambit of the power reposed, there can be no
unlawfulness on the part of the repository in exercising it. Either there is power available for exercise in the manner in
which the repository has exercised it and the exercise is lawful or there is no power available for exercise in the manner
in which the repository has purported to exercise it and the purported exercise is invalid.
(paragraph 37): A provision which directs the manner of the exercise of a power is quite different from a provision which
prescribes an act or the occurrence of an event as a condition on the power - that is, a provision which denies the
availability of the power unless the prescribed act is done or the prescribed event occurs. In one case, power is available
for exercise by the repository but the power available is no wider than the direction as to the manner of its exercise
permits; in the other case, no power is available for exercise by the repository unless the condition is satisfied. A
provision which prescribes such a condition has traditionally been described as mandatory because non-compliance is
attended with invalidity. A purported exercise of a power when a condition has not been satisfied is not a valid exercise of
the power.
(paragraph 38): A third kind of provision must be distinguished from provisions which restrict the ambit of the power and
provisions which prescribe conditions on its availability for exercise. A provision may require the repository or some
other person to do or to refrain from doing something (sometimes within a period prescribed by the statute) before the
power is exercised but non-compliance with the provision does not invalidate a purported exercise of the power: the
provision does not condition the existence of the power. Such a provision has often been called directory, in
contradistinction to mandatory, because it simply directs the doing of a particular act (sometimes within a prescribed
period) without invalidating an exercise of power when the act is not done or not done within the prescribed period. The
description of provisions as either mandatory or directory provides no test by which the consequences of non-compliance
can be determined; rather, the consequences must be determined before a provision can be described as either
mandatory or directory.
(paragraph 39): The terms of the statute show whether a provision governs the manner of exercise of a general power, or
is a condition on a power, or merely directs the doing or refraining from doing an act before a power is exercised. The
distinction between conditions on a power and provisions which are not conditions on a power is sometimes difficult to
draw, especially if the provision makes substantial compliance with its terms a condition. Then an insubstantial noncompliance with the same provision seems to give the provision a directory quality, although in truth such a provision
would have a dual application: substantial non-compliance is a condition; insubstantial non-compliance is not.”
94 Brennan CJ then went on to consider the means by which the intention of Parliament can be ascertained. He said (paragraph
41)—
“The purpose of construing the text of a statute is to ascertain therefrom the intention of the enacting Parliament. When
the validity of a purported exercise of a statutory power is in question, the intention of the Parliament determines the
scope of the power as well as the consequences of non-compliance with a provision prescribing what must be done or
what must occur before a power may be exercised. If the purported exercise of the power is outside the ambit of the
power or if the power has been purportedly exercised without compliance with a condition on which the power depends,
the purported exercise is invalid. If there has been non-compliance with a provision which does not affect the ambit or
existence of the power, the purported exercise of the power is valid. To say that a purported exercise of a power is valid is
to say that it has the legal effect which the Parliament intended an exercise of the power to have.”
95 In their joint decision, the remaining members of the Court, McHugh, Gummow, Kirby and Hayne JJ made reference to the
provisions of section 3 of the Broadcasting Services Act 1992 (Cth) in which the objects of the Act were set out and
(paragraph 60) identified from those objects a primary purpose of the Act. They later said—
“(paragraph 69): The primary object of statutory construction is to construe the relevant provision so that it is consistent
with the language and purpose of all the provisions of the statute. The meaning of the provision must be determined ‘by
reference to the language of the instrument viewed as a whole’. In Commissioner for Railways (NSW) v Agalianos, Dixon
CJ pointed out that ‘the context, the general purpose and policy of a provision and its consistency and fairness are surer
guides to its meaning than the logic with which it is constructed’. Thus, the process of construction must always begin by
examining the context of the provision that is being construed.”
(paragraph 70): A legislative instrument must be construed on the prima facie basis that its provisions are intended to
give effect to harmonious goals. Where conflict appears to arise from the language of particular provisions, the conflict
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must be alleviated, so far as possible, by adjusting the meaning of the competing provisions to achieve that result which
will best give effect to the purpose and language of those provisions while maintaining the unity of all the statutory
provisions. Reconciling conflicting provisions will often require the court ‘to determine which is the leading provision
and which the subordinate provision, and which must give way to the other’. Only by determining the hierarchy of the
provisions will it be possible in many cases to give each provision the meaning which best gives effect to its purpose and
language while maintaining the unity of the statutory scheme.
(paragraph 71): Furthermore, a court construing a statutory provision must strive to give meaning to every word of the
provision. In The Commonwealth v Baume, Griffiths CJ cited R v Berchet to support the proposition that it was ‘a known
rule in the interpretation of Statutes that such a sense is to be made upon the whole as that no clause, sentence, or word
shall prove superfluous, void, or insignificant, if by any other construction they may be made useful and pertinent’.”
96 Their Honours later said—
“(paragraph 78): However, the duty of a court is to give the words of a statutory provision the meaning that the
legislature is taken to have intended them to have. Ordinarily, that meaning (the legal meaning) will correspond with the
grammatical meaning of the provision. But not always. The context of the words, the consequences of a literal or
grammatical construction, the purpose of the statute or the canons of construction may require the words of a legislative
provision to be read in a way that does not correspond with the literal or grammatical meaning.”
97 Their Honours went on to conclude that the Australian Broadcasting Authority had acted in breach of the Broadcasting
Services Act 1992 (Cth) but stated that it did not follow that such an act was of no force or effect (paragraph 86). They later
said—
“(paragraph 91): An act done in breach of a condition regulating the exercise of a statutory power is not necessarily
invalid and of no effect. Whether it is depends upon whether there can be discerned a legislative purpose to invalidate
any act that fails to comply with the condition. The existence of the purpose is ascertained by reference to the language of
the statute, its subject matter and objects, and the consequences for the parties of holding void every act done in breach
of the condition. Unfortunately, a finding of purpose or no purpose in this context often reflects a contestable judgment.
The cases show various factors that have proved decisive in various contexts, but they do no more than provide guidance
in analogous circumstances. There is no decisive rule that can be applied; there is not even a ranking of relevant factors
or categories to give guidance on the issue.
(paragraph 92): Traditionally, the courts have distinguished between acts done in breach of an essential preliminary to
the exercise of a statutory power or authority and acts done in breach of a procedural condition for the exercise of a
statutory power or authority. Cases falling within the first category are regarded as going to the jurisdiction of the
person or body exercising the power or authority. Compliance with the condition is regarded as mandatory, and failure
to comply with the condition will result in the invalidity of an act done in breach of the condition. Cases falling within the
second category are traditionally classified as directory rather than mandatory. In Pearse v Morrice, Taunton J said ‘a
clause is directory where the provisions contain mere matter of direction and nothing more’. In R v Loxdale, Lord
Mansfield CJ said ‘[t]here is a known distinction between circumstances which are of the essence of a thing required to
be done by an Act of Parliament, and clauses merely directory’. As a result, if the statutory condition is regarded as
directory, an act done in breach of it does not result in invalidity. …
(paragraph 93): In our opinion, the Court of Appeal of New South Wales was correct in Tasker v Fullwood in criticising
the continued use of the ‘elusive distinction between directory and mandatory requirements’ and the division of directory
acts into those which have substantially complied with a statutory command and those which have not. They are
classifications that have outlived their usefulness because they deflect attention from the real issue which is whether an
act done in breach of the legislative provision is invalid. The classification of a statutory provision as mandatory or
directory records a result which has been reached on other grounds. The classification is the end of the inquiry, not the
beginning. That being so, a court, determining the validity of an act done in breach of a statutory provision, may easily
focus on the wrong factors if it asks itself whether compliance with the provision is mandatory or directory and, if
directory, whether there has been substantial compliance with the provision. A better test for determining the issue of
validity is to ask whether it was a purpose of the legislation that an act done in breach of the provision should be invalid.
… In determining the question of purpose, regard must be had to ‘the language of the relevant provision and the scope
and object of the whole statute’.”
98 After concluding that the act of the Australian Broadcasting Authority which had been done in breach of the provisions of the
Act, Their Honours said that the section which had been breached by the act of the Authority—
“(paragraph 94): … proceeds on the hypothesis that the ABA has power to perform certain functions and directs that it ‘is
to perform’ those functions ‘in a manner consistent with’ the four matters set out in the section. In the present case, for
example, s 158(j) as well as s 122 authorised the making of a standard relating to the Australian content of television
programs. Thus, the making of an Australian content standard was not outside the powers granted to the ABA even
though, as we have concluded, cl 9 of the Standard was made in breach of the Act. The fact that s 160 regulates the
exercise of functions already conferred on the ABA rather than imposes essential preliminaries to the exercise of its
functions strongly indicates that it was not a purpose of the Act that a breach of s 160 was intended to invalidate any act
done in breach of that section.
(paragraph 95): That indication is reinforced by the nature of the obligations imposed by s 160. Not every obligation
imposed by the section has a rule-like quality which can be easily identified and applied. …”
99 Their Honours went on to say (paragraph 99) that while section 160 of the Broadcasting Services Act 1992 (Cth) imposed “a
legal duty on the ABA, an act done in breach of its provisions is not invalid”. They went on to say (paragraph 100) that though
the act in question was not invalid it was nevertheless a breach of the Broadcasting Services Act 1992 (Cth) and therefore
unlawful.
Re Monger
100 Monger’s case concerned applications for relief by way of prerogative writ made before a Full Court consisting of five Judges
in the Supreme Court of Western Australia. The proceedings arose out of certain decisions made by a Director of Conciliation
& Review and a Review Officer in the course of the exercise of their functions pursuant to the Workers Compensation and
Rehabilitation Act 1971 (WA) and regulations made thereunder. Both parties before me made reference to that decision in
their submissions to me. In his reasons for decision Anderson J (with whom Malcolm CJ and Wallwork and Templeman JJ
expressly agreed), said that the Court was bound to proceed on the basis that the Director had no jurisdiction to accept a
referral of a matter to him from a worker which was accompanied by non-compliant medical evidence which did not confer
any jurisdiction upon the Director to accept and act upon the worker’s referral. His Honour said that from that it must follow
that the Director’s subsequent decisions were liable to be quashed. He said that the question as to whether or not such
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decisions were an absolute nullity or were decisions which were only voidable in the sense that they were effective for their
intended purpose until quashed is a question which the Court had no need to decide. (paragraph 30)
101 His Honour then went on to find that, as the Director had no jurisdiction in respect of the worker’s referral, the decision of the
Director to refer the dispute to the Review Officer was consequently beyond any jurisdiction which the legislation conferred
upon the Director and conferred no jurisdiction upon the Review Officer to deal with the matter the Director had referred to
the Review Officer. (paragraph 44)
102 Fitzgerald AJ, in the course of considering the effect of the decisions of the Director and of the Review Officer, said—
“Neither party seriously challenged the “orthodox judicial position” (Aronson & Dyer, Judicial Review of Administrative
Action, 2nd Ed., (500) that neither the Director’s referral of the degree of Mr Santos’ disability to the Review Officer nor
the Review Officer’s decision on that referral was automatically a nullity because of Mr Santo’s non-compliance with
section 93D(6). While an administrative decision that is beyond power is correctly described as void and not merely
voidable, invalidity is not an automatic consequence of the decision-makers lack of power but results from and is
dependent on a Court’s determination of invalidity, even if the impugned decision is then invalid from the time when it
was made.” (paragraph 66)
“The Orthodox Judicial Position”
103 The reference by Fitzgerald AJ in Monger’s case to the “orthodox judicial position” and to the text “Judicial Review of
Administrative Action” by Aronson & Dyer relates to commentary in that text by the authors in the course of their discussion
in Chapter 11 of administrative conduct on the part of the bureaucracy. The authors had stated that the view of Professor
Wade, namely, that “nothing is void from the outset until a Court says so” was radical in its time but has now become the
orthodox judicial position.
104 The Authors had earlier commented (paragraph 494 to 495) that—
“Bureaucrats need public power to authorise them to make official decisions affecting others”. The decision does not
count as an official decision if it exceeds power, but the law recognises the affected person’s need for a judicial remedy,
just as it recognises the right to damages. The likelihood is that the decision will be treated as effective until the Court
pronounces that it was unauthorised. Once the Court makes its pronouncement, the bureaucracy will defer to the Court’s
word, and cease treating its decision as having legal force. Theoretically, an unauthorised decision is a nullity. It has
happened, however, and the affected person needs judicial authority to treat it as invalid, because only the Court’s word
trumps the bureaucrat’s. The authority of public power and public officials is dependent on their legality. Our law copes
with the decision-maker who has exceeded their authority by denying their public status. Its medium of expression in that
denial is the concept of ‘nullity’.”
105 Aronson & Dyer go on to say (paragraph 499)—
“The truth is that there is no such thing as a complete nullity; it always takes a Court decision to say so. … Further, the
Court will uphold a challenge to the validity of an imputative decision only if it is made by a person with standing, who
applies by the right procedure to the right Court within the time limited to making the challenge, and against whose
application there is no discretionary reason for refusing a judicial remedy.”
106 Reference is then made to a comment of Lord Hailsham in London & Clydeside Estates Limited v Aberdeen District Council
(1980) 1 WLR 182 at 189 to 190 where it was said that in “ … every case … the Court’s real problem, where the ground of
challenge has been made out, is to determine the legal consequence of the illegality”. The authors later refer to the decision of
the High Court in Project Blue Sky (supra) and comment that—
“Blue Sky’s moulded remedy shows that the usually harsh “all or nothing” choice offered by the distinction between
nullity and valid illegality is not always necessary. In showing this Blue Sky also points the way to a diminution in the
importance of the nullity concept …”
Minister for Immigration and Multicultural Affairs v Bhardwaj [2002] HCA 11
107 The High Court in this case discussed the failure of an administrative authority to comply with the express requirements of the
legislative provisions which empowered the authority to act. In their joint judgment, Gaudron and Gummow JJ (paragraphs
45 to 53) discussed the nature of administrative decisions and, in particular, discussed decisions involving jurisdictional error.
They said (paragraph 51) that—
“There is, in our view, no reason in principle why the general law should treat administrative decisions involving
jurisdictional error as binding or having legal effect unless and until set aside. A decision that involves jurisdictional
error is a decision that lacks legal foundation and is properly regarded, in law, as no decision at all.”
THE HEARING ON THE PRELIMINARY ISSUES
108 The hearing before me concerning the preliminary issues raised by the application of the Respondents in respect of Acosta’s
subsequent claim took place before me on 6 November 2002. One witness was called, namely, the Registrar, Mr Spurling. He
was called by Mr Stokes. There was no other evidence given. I then began to hear submissions from Mr Stokes. It was then
agreed that further submissions would be received from Mr Stokes in writing and that responsive written submissions would
be received from Counsel for Acosta, Mr Kemp, on dates that were later set by me, the last of those dates being in midDecember.
The Evidence of the Registrar
109 The Registrar gave evidence to the effect that he had received from Acosta, on 18 July 2001, what he accepted as a complaint
for the purposes of regulation 12 of the IR Regs concerning alleged conduct on the part of Broderick and Stokes while acting
in their respective capacities as industrial agents. He said that he had never turned his mind to the question of whether or not
Acosta had complied with the provisions of regulation 12(3) of the IA Regs, namely, whether or not the complaint had been
lodged within 28 days of Acosta “… becoming aware of the facts of the matter giving rise to …” the allegations. He said that
he had never been asked to extend the period within which the complaint could be lodged and that he had never purported to
exercise the power given to him by regulation 12(2) to extend the period within which it may be lodged. He said, in effect, that
he had never given consideration to whether or not exceptional circumstances existed which could have satisfied him that the
prescribed period for lodgement should be extended.
110 The Registrar gave evidence that he had determined that the complaint was “without substance”. He said that prior to
publishing his determination he had undertaken an inquiry which had been conducted by his reading the complaint and the
responses that had been received from Broderick and Stokes and giving consideration to that material. He said that he had
determined that conciliation was not necessary because the complaint was not sustained. He said that he had not issued any
certificate of the type referred to in regulation 16(3) at or about the time when he published his determination on 3 September
2001. No conciliation, he said, had taken place for the purposes of the IA Regs. By inference, he said, in effect, that he had
not, for purposes of regulation 15(3)(b) endeavoured resolution by conciliation.
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111 During cross-examination, the Registrar said that he had accepted the statutory declaration which he had received from Acosta

as constituting a complaint for the purposes of regulation 12 and that, apart from obtaining responses from Broderick and
Stokes and giving consideration to all of that written material, he had not conducted any other form of investigation or inquiry.
112 It was the evidence of the Registrar that he subsequently received from Acosta, on 4 October 2001 and 9 April 2002, further
written communications. The Registrar also said that, as a consequence of having received the communication from Acosta on
4 October 2001, he met with Acosta on 26 February 2002. He said that he had not notified Broderick and Stokes of his receipt
of or of the content of those communications nor of his intention to meet with or of his having met with Acosta. Broderick and
Stokes had not, therefore, any awareness of those matters and had, accordingly, not been afforded any opportunity to respond
to the written material or to attend at the meeting held on 26 February 2002 or to furnish any comment to the Registrar in
respect of any matters which had been mentioned or discussed at the meeting. During cross-examination, the Registrar said
that he had considered the initial communication dated 4 October 2001 in the context of it being the expression of a view by
Acosta to the effect that in arriving at the conclusions which he had set out in his determination dated 3 September 2001 the
Registrar had been in error. The Registrar said that by letter dated 1 February 2002 he had informed Acosta to the effect that at
that time he saw no reason to change anything which he had said in that determination. In respect of the letter dated 9 April
2002, the Registrar said that Acosta had raised further issues. He said that it appeared to him, from the two written
communications and from discussions that he had had with Acosta at the meeting on 26 February 2002, that Acosta had
interpreted his determination of 3 September 2001 as containing an indication by the Registrar that it was the opinion of the
Registrar that Acosta had failed to provide him with sufficient information. He said that he wanted to give to Acosta an
opportunity to understand that the Registrar had, in the making of his determination of 3 September 2001, given consideration
to all of the material that had been placed before the Registrar at that time. He said that he therefore offered to meet with
Acosta in order to give Acosta the chance to tell the Registrar “where I had missed something”.
113 The Registrar never said that it was ever his intention, in receiving and giving consideration to the written communications
from Acosta dated 4 October 2001 and 9 April 2002 nor in meeting with him on 26 February 2002, to either re-open the
inquiry that he had previously conducted pursuant to regulation 12 and for purposes of which he had made a determination and
published it on 3 September 2001, nor that it was his intention to conduct a fresh inquiry pursuant to regulation 12(2). He did
not say that he did intend to or did undertake any form of “conciliation” for the purposes of the IA Regs by his actions in
respect of the subsequent communications and the subsequent meeting.
114 The Registrar, on 16 May 2002 issued a document which he entitled “Further Decision” (exhibit B). In that document he made
a comment concerning the issuing of a certificate under regulation 16(3). I have previously set out what he said (paragraph
31).
115 The Registrar’s explanation for making reference in the Further Decision to a “certificate” was that, as the regulations did not
describe what a “certificate” was and as there was no prescribed or other form of “certificate”, he felt that he should make the
appropriate effort to endeavour to constitute the Further Decision as such a certificate because “I didn’t want to impede the
Acostas from taking the matter to any subsequent place if they were able to do so by there being no such thing as a
‘certificate’. I didn’t think it was for me to interpret whether or not it was a certificate, but I wanted to make it beyond doubt,
certainly by May 2002, that I had done my best to issue whatever was called a ‘certificate’.” (transcript page 165).
116 It was the evidence of the Registrar that in the Further Decision he had intended to act under regulation 15(3) and not
regulation 15(1) when he made his determination in September 2001. In re-examination he said that he did not “reject”,
pursuant to regulation 15(1), Acosta’s complaint. He also, however, said in evidence “…I certainly rejected the complaint as
being of no substance that I could entertain conciliation and do the subsequent things required under the regulations. It was
not a complaint I rejected it.”(transcript page 167).
Submissions Of The Parties
117 My understanding of the thrust of the oral and written submissions made on behalf of Broderick and Stokes is as follows.
118 It is submitted in respect of the complaint of Acosta constituted by the statutory declaration received by the Registrar on
18 July 2001, that the only inference capable of being drawn in the light of the circumstance that on 29 May 2001, more than
28 days prior to 18 July 2001, Acosta must, for the purposes of regulation 12(3) of the IA Regs, be taken to have been “aware
of the facts of the matter giving rise to” the alleged failures on the part of the two agents which form the basis of the complaint.
It is said that the Registrar’s powers to deal with a complaint made under regulation 12 arise only from the regulations and that
he has no inherent jurisdiction to deal with such a matter. It is said that the decision of the Registrar to deal with the complaint
in those circumstances is void. In that regard reference is made by Mr Stokes to the case of Project Blue Sky and the case of
Re: Monger. It is argued that the time limitation imposed by regulation 12(3) is a condition precedent to the proper
commencement of a competent complaint pursuant to regulation 12. It is submitted that without compliance with the time
limitation and the statutory declaration requirement a grievance does not become a complaint under regulation 12. It is further
submitted that, as discussed in Project Blue Sky, compliance with the provisions of regulation 12 concerning the period within
which a complaint may be lodged is an “essential preliminary to the exercise of the administrative function by the Registrar”.
Mr Stokes also submits that, in respect of regulations 12(3) and 12(4), there was no substantial compliance with the
requirements of regulation 12. It follows, he says, that the inquiry and determination of the Registrar were not valid, that
therefore, “... the purported exercise of the Registrar’s statutory discretion is a nullity up to and including the determination
on 3 September 2001”. It is argued that regulation 7 of the GJ Regs is not available to remedy any non-compliance by the
Registrar.
119 It is argued, concerning what is described as the “conduct of the Registrar following the publication of his determination of
3 September 2001”, that such conduct occurred at a time when he was functus officio in respect of the initial complaint made
by Acosta. It is said that, having published his determination on 3 September 2001, there was no further function or act, which
the Registrar was permitted by the regulations to perform. It is said that he could not re-open his inquiry or amend his
determination or in some other way re-visit it.
120 It is submitted that if there is a need for an extension of the period of time within which Acosta may bring his application dated
18 June 2002 before an Industrial Magistrate that the extension which would be required would be one to a period in excess of
nine months after the date of the determination of 3 September 2001 which is the only determination that was made and which
could be the subject of proceedings before an Industrial Magistrate. It is also submitted that, in any event, in considering
whether or not the period should be extended it is necessary to give consideration to the chances of success by Acosta in any
proceedings before the Industrial Magistrate. In that regard, the only material that I have before me which may enable me to
undertake such a consideration is the evidence of the Registrar given before me together with the contents of his initial and
further decisions and the statutory declarations and documents exhibited thereto from which the decisions arose.
121 Broderick and Stokes also argue that the Registrar made a determination on 3 September 2001 under regulation 15(1) and not
regulation 15(3). It is said that the statement by the Registrar in the final paragraph of his determination that there were not
“sufficient grounds” is, in effect, a finding by him that the complaints were “without substance”, the effect of which finding, it
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is said, is that the Registrar was obliged, by regulation 15(1), to “reject” the complaint pursuant to that regulation. It is argued
that “not sufficient” does not mean the same as “not reasonable” the latter term being used in regulation 15(3)(a). It is noted in
the submissions that the Registrar did not undertake conciliation pursuant to regulation 15(3) and regulation 16 and that he did
not issue any “certificate” pursuant to regulation 16(3). Broderick and Stokes also assert that regulation 14(4)(a), to which
reference was made by the Registrar in the determination of 3 September 2001 appears to be inappropriate as regulation 14(4)
expressly refers to regulation 12(1) whereas the complaint which the Registrar then had before him was clearly a complaint
under regulation 12(2).
122 It is then submitted that the determination of 3 September 2001, having been made pursuant to the provisions of regulation
15(1)(a), cannot be the subject of an appeal to an Industrial Magistrate under regulation 19(1).
123 Mr Kemp filed written submissions on behalf of Acosta. He submitted that the important issues which needed to be
determined were, firstly, whether or not the Registrar had accepted a subsequent “complaint” and then issued a certificate
pursuant to regulation 16(3) of the IA Regs, secondly, whether, if he had done so, he was authorised by the legislation to do
that and, thirdly, if he was not so authorised, is there any jurisdiction or power in an Industrial Magistrate to conduct any
proceedings arising from what the Registrar had done. He also raised the issue of whether or not, if a complaint has otherwise
been properly dealt with by the Registrar but no certificate has been issued pursuant to regulation 16(3) an Industrial
Magistrate has any power to deal with the matter pursuant to the IA Regs.
124 Counsel submitted that the evidence of the Registrar, together with the relevant exhibits demonstrated that the Registrar had
made a determination, which he published on 3 September 2001, pursuant to the provisions of regulation 15(3)(a). The
consequence of that, he said, was that the documents lodged by Acosta in order to have the issues therein raised before and
dealt with by an Industrial Magistrate constituted an appeal pursuant to regulation 19(1)(a) of the IA Regs. He noted that there
was no “approved form” for purposes of appeals under regulation 19. He argued that the provisions of regulation 8 of the GJ
Regs provided the legislative means whereby the lodgement of Acosta’s documents could be accepted as the lodgement of an
appeal to an Industrial Magistrate for purposes of regulation 19.
125 In connection with the issue of the period of time specified in regulation 12(3) within which a complaint under regulation
12(2) is to be lodged, Mr Kemp conceded that the lodgement of the complaint which was the subject of the Registrar’s
determination of 3 September 2001 occurred beyond a period of 28 days fixed by the subregulation. He submitted that the
Registrar must be taken to have decided that the complaint had been properly made and lodged and that the Registrar had
concluded that he had power to conduct the enquiry. He made reference to the judgment of Anderson J in Re: Monger (supra)
at paragraph 43. He suggested that what needed to be determined was, firstly, whether the Registrar had acted beyond power
and, secondly, if he had not, whether an Industrial Magistrate could set aside any determination which fell from the Registrar
as a consequence of him having acted upon the out of time complaint or whether or not it was the case that the determination
was valid unless and until it was set aside by a competent Court. The question to be answered, he said, was whether or not the
Registrar’s determination was a nullity as a result of there having been a non-compliance with the provisions of regulation
12(3). He said that the approach to be taken in deciding that issue is that which is set out in the joint judgment in Project Blue
Sky (supra) at paragraph 93. Counsel also drew my attention to the comments of Fitzgerald AJ in Re: Monger (supra) at
paragraph 66 concerning the “orthodox judicial position”. Mr Kemp’s further submission was that because the Registrar has
the power to extend the period of time for lodgement of complaints, which power is expressly set out in regulation 12(3), it
could be taken that the proper interpretation of the regulations is that they do not indicate that an out of time complaint will
always and necessarily be an invalid complaint. In other words, he said, it is not an “essential preliminary” to the making of a
complaint and to the lawful disposition of it by the Registrar that the complaint must have been lodged within the time
required by the subregulation. He again referred me to commentary from the joint judgment in Project Blue Sky (supra),
namely, at paragraphs 94 and 97.
126 In response to the submissions of Mr Stokes in respect of his arguments which raised the application of principles of functus
officio, Mr Kemp said that, pursuant to regulation 18 of the IA Regs, the Registrar has very wide powers in the course of
conducting an inquiry under regulation 14 and that such powers include a power to determine the procedures to be followed.
He said that it followed that by accepting and dealing with the information given to him by Acosta after the date of the
determination of 3 September 2001, the Registrar had, in effect, continued to investigate up until the time of the Further
Decision and that he was therefore not functus officio at the time when he accepted and acted upon that subsequent material
and made his Further Decision. It was submitted that even if the conduct of the Registrar in continuing to act as he did after
making his determination of 3 September 2001 was not something which he was empowered to do, that there was no power
vested in an Industrial Magistrate to set aside the Further Decision and that that decision was not automatically invalid. In any
event, it was submitted, the Industrial Magistrate’s Court has power to extend the time.
127 The findings sought on behalf of Acosta were as follows—
“1 That Acosta had properly initiated an appeal pursuant to the provisions of regulation 19 to an Industrial Magistrate.
2
That the Registrar’s determination of 3 September 2001 was a determination made pursuant to the provisions of
regulation 15(3)(a) of the IA Regs.
3 That the conduct of the Registrar in accepting Acosta’s complaint at a time which was beyond the time specified in
regulation 12(3) for the lodgement of complaints did not make any subsequent determination made by the Registrar
invalid.
4
That the Registrar’s decision to conduct further investigations after having published his determination of
3 September 2001 was not an invalid decision.
5
That the decision of the Registrar made on 16 May 2002 – the “Final Decision” – was, in effect, a determination
made for the purposes of regulation 15(3)(a) that there were no “reasonable grounds for the complaint”.
CONCLUSIONS
The Interpretation Of Regulation 14(4)
128 Regulation 12(1) is directed at the making of complaints concerning the registration of agents. Regulation 12(2) is aimed at the
making of complaints alleging non-compliance by industrial agents with conditions to which registration was subject. Pursuant
to regulation 8, every registered agent, as a condition of registration, is required to comply with the code of conduct set out in
Schedule 1 to the IA Regs. Subregulations (1), (2), (3) and (5) of regulation 14, as expressed therein, apply to complaints made
under both regulation 12(1) and regulation 12(2). Regulations 14, 15 and 16 direct the Registrar through a series of steps and
procedures which the Registrar must undertake in order to discharge his duties in respect of complaints made under regulation
12. Some of the steps and procedures set out in regulation 14 to 16 inclusive apply to both categories of complaint which may
be made under regulation 12. Some of the steps and procedures, however, apply to one category of complaint but not to the
other. That, in my opinion, necessarily arises from the difference in the nature of the two categories of complaint. In respect of
a complaint made pursuant to regulation 12(2) there is express provision in regulation 15(3)(b) and in regulation 16 for a
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process of conciliation to be embarked upon in prescribed circumstances. There is no such express provision which enables
conciliation to take place in respect of a complaint made under regulation 12(1) concerning the improper obtaining of
registration of an agent or concerning an allegation that at the time of registration there may have been grounds for refusing the
application to register. That is logical and is consistent with a view that, while a complaint concerning an agent, in terms of an
alleged failure to comply with a condition of registration, may be something that, in the context of the whole of the Act and the
IA Regs, may properly be a matter which could appropriately be resolved by agreement between the parties, on the other hand,
a complaint concerning the proper registration of an agent is not a matter which should be disposed of by agreement between
the parties but, rather, is a matter which must be dealt with as a matter which concerns the Registrar, the general public interest
and the State in respect of its resolution. It appears to me that the agreement, which the complainant and the agent may reach
under regulation 16(2), is an agreement to which the Registrar need not be a party. I do not interpret the word “may” in that
subregulation, where it appears in relation to the power given to the Registrar to embody the terms of any agreement in a
memorandum, as conferring upon the Registrar either a right to be a party to the agreement or to direct what the terms of it
may be or to confer a discretionary power to refuse to draw up a memorandum reflecting the agreement. One indicator of that
is that the regulations do not say that the memorandum need be signed by the Registrar. A further indicator is that the
subregulation is not expressed in terms which suggest that the Registrar need be satisfied as to or agree with or to the nature or
outcome of the resolution reached by the parties. It is of significance that regulation 15(2) imposes what is, in my opinion, a
mandatory obligation upon the Registrar to cancel the registration of an agent in respect of whom the Registrar determines in
relation to a complaint under regulation 12(1) that there was an improperly obtained registration or that at the time of the
registration there were grounds for refusing it. In my opinion, no private agreement reached between the parties to a complaint
under regulation 12(1) should be able to circumvent or override either the Registrar’s statutory duty to act in accordance with
regulation 15(2) or be able to affect either the making of a determination by the Registrar thereunder or the consequences of
his determination or of his cancelling the registration of the agent. In my view, it can only have been the intention of
Parliament in respect of such an important matter as the due and proper registration of an agent, which is a matter related to the
proper administration of the Act and regulations, that only the Registrar may register an agent and that only the Registrar or an
Industrial Magistrate or the Full Bench or an appellate Court can make a determination or a decision as to whether or not the
registration of an agent is to be cancelled.
Regulation 14(4) directs the Registrar as to what the Registrar must do after holding an inquiry in relation to a regulation 12(1)
complaint. It says that he must make a determination as to the complaint and that he must notify the parties of the
determination and the reasons therefor. Those requirements reflect what would otherwise be a common law right in both
parties to a complaint made under either regulation 12(1) or 12(2). Regulation 15 makes provision for, and requires, the
Registrar to make one of three general categories of determination. Pursuant to subregulation (1) he may make a
determination, which would require him to reject the complaint. Regulation 15(1) applies to complaints made pursuant to
regulations 12(1) and (2). Under regulation 15(2), in respect of a complaint made under 12(1), the Registrar must determine
whether or not registration was improperly obtained or whether or not at the time of registration there were grounds for refusal.
Regulation 15(2) only applies to a complaint concerning registration of the agent. Under regulation 15(3), in respect of a
complaint made under regulation 12(2), the Registrar must determine whether or not there are reasonable grounds for the
complaint. In all cases, following the making of a determination by the Registrar, the Registrar is directed to take certain
action. If, under regulation 15(1) he determines that the criteria set out in paragraphs (a) to (c) inclusive have been established
he must reject the complaint. He may do that before or after conducting an inquiry under regulation 14(1)(c). To that extent, it
is clear that it is the intention of the legislation that regulation 14(1)(c) must be read as being subject to regulation 15(1).
On its face, regulation 14(4) only applies after the Registrar has held an inquiry in respect of a regulation 12(1) complaint and
has made a determination under either regulation 15(1) or (2) and it does not apply where the Registrar has made a
determination in respect of a regulation 12(2) complaint. There is no express provision anywhere in the regulations which
directs the Registrar, after making a determination pursuant to regulation 15(3), to notify the parties. In my opinion, that is an
anomaly. The parties must have a legal entitlement to notification of the fact of the making of the determination by the
Registrar and of what the Registrar determined and his reasons. Natural justice requires it. In view of the Registrar’s obligation
created by regulation 15(3)(a) and regulations 16(1) to (3), together with the right given to the complainant to initiate
proceedings before an Industrial Magistrate in regulation 17, who “…is to make a determination as to whether or not … the
agent has failed to comply with a condition subject to which the agent was registered …” (regulation 17(4)) and the rights of
both parties given by regulation 19 to appeal a determination made under regulation 15(3) to the Industrial Magistrate, it
would be procedurally unfair were the parties not to be notified within a reasonable time of the determination having been
made by the Registrar. If the parties were not notified and there were no legally enforceable right to be notified of the
determination, the whole exercise of lodgement of the complaint and responses and the conducting of an inquiry could,
potentially, be meaningless for both parties. Clearly, that is not what Parliament intended. It is difficult to comprehend why the
regulations expressly provide a requirement of notification in respect of a regulation 12(1) complaint having been determined
yet fail to do the same in respect of a complaint made under regulation 12(2).
In my opinion, regulation 14(4) should be interpreted and applied on the basis that it was intended by Parliament that it should
not be limited to complaints made under regulation 12(1) and that it should also be applied in respect of complaints made
under regulation 12(2). That is to say, it should have, for example, referred to “complaints under regulation 12” or to
“complaints under regulations 12(1) and (2)”. It seems to me that it is in accordance with the provisions of section 18 of the
Interpretation Act 1984 (WA) to interpret regulation 15(4) in that way. I proceed on the basis that the failure to include within
the operation of regulation 14(4) a complaint made under regulation 12(2) has been a simple error made by the draftsman.
If the approach which I have suggested to the interpretation of regulation 14(4) is not adopted then significant consequences
follow. Regulation 16(3)(a) begins to operate, in terms of the Registrar being required to take another step in respect of a
complaint made under regulation 12(2), if 28 days have passed since the Registrar gave “notice under regulation 14(4)”. What
regulation 16(3) says is that after the period of 28 days has passed and where the complaint has not been resolved to the
satisfaction of the complainant and the agent under regulation 16(3), then the Registrar is to issue a certificate which will
authorise the complainant to initiate proceedings before an Industrial Magistrate. If such proceedings are initiated then the
Industrial Magistrate is required to give consideration to the complaint, he is directed to then make a determination in respect
of it, and, depending upon the determination made by the Industrial Magistrate, the Industrial Magistrate may be authorised to
take further steps. If regulation 14(4) is to be interpreted and applied as if it only concerned complaints made under regulation
12(1), and if the giving of the notice pursuant to regulation 14(4) is to be taken as an essential preliminary requirement to be
fulfilled before the Registrar can issue a certificate under regulation 16(3), then, if it is the case that the Registrar could never
issue a valid certificate, a complainant whom the legislation intended would have had access to proceedings before an
Industrial Magistrate pursuant to regulation 17 would have no such access. Further, it is clear, in the context of the provisions
of regulation 15(3)(b) and the whole of regulation 16, that it is the intention of the legislation that conciliation should have
been attempted by the Registrar, but not succeeded (in terms of resolution to the satisfaction of the parties), before resort may
be had to the provisions of regulation 17 in order to have an Industrial Magistrate consider and determine the complaint. Only
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a complaint made under regulation 12(2) may be the subject of an endeavour by the Registrar to achieve resolution by
conciliation.
Regulation 14, as I have mentioned previously, is a regulation which, apart from the way in which subregulation (4) is
expressed in respect of regulation 12(1) complaints, is clearly a general regulation that deals with complaints made under
regulations 12(1) or (2). There is nothing about the duties given to the Registrar by regulation 14(4) which could not have
application to a complaint made under regulation 12(2). There is no apparent reason for the subregulation referring only to
regulation 12(1) complaints.
In Statutory Interpretation In Australia, Pearce and Geddes (2.24) say—
“If it is obvious that a simple mistake in the form of a printing or a drafting error has been made in the text of legislation,
the courts will read the legislation in its correct form.”
In my opinion, that is what I should do in respect of regulation 14(4). To do otherwise would lead to illogical and absurd
consequences. The illogicality and the absurdity being that for the type of complaint which may appropriately be conciliated
and agreement reached, that is a complaint under regulation 12(2), as distinguished from a complaint under regulation 12(1),
which, by its nature, is of a type which is inappropriate for settlement by conciliation and agreement between the parties, there
can be no certificate issued by the Registrar under regulation 16(3) which entitles a complainant to proceed before an
Industrial Magistrate under regulation 17. There appears to be no other means whereby a complainant to whose complaint
regulation 15(3) applies can have an Industrial Magistrate deal with the complaint under regulation 17. It is important to bear
in mind that the Registrar is not empowered to determine whether or not the industrial agent has failed to comply with the
conditions subject to which the agent is registered. The Registrar can only determine in respect of such complaint whether or
not there are reasonable grounds for the complaint. It would seem that the intention of the regulations is that the Registrar is to
have a filtering role in respect of complaints made pursuant to regulation 12(2). He has no power to determine, once he has
determined that there are reasonable grounds, the issue of whether or not there has been a failure on the part of an agent to
comply. That is a different function to that of determining that there are or are not reasonable grounds for the complaint. He
can determine, before or after or during an inquiry, that the complaint is one which is vexatious, trivial, without substance or
that it concerns matters too remote in time to justify further action being taken or that it concerns matters in respect of which
the complainant does not have a sufficient interest. That is also a function which, in the legislative context, is not the same as
that of determining that there are or are not reasonable grounds. In those circumstances he can reject the complaint and that is
the end of the matter. It appears that, subject to any power the Supreme Court may have concerning the issuing of prerogative
writs, it is the intention of the legislation that where the Registrar rejects a complaint pursuant to regulation 15(1) the
complainant has no other avenue open to have his complaint dealt with. Proceedings before an Industrial Magistrate may only
be undertaken pursuant to regulation 17 in respect of a regulation 12(2) complaint. An appeal to an Industrial Magistrate under
regulation 19 may only occur in respect of a determination made by the Registrar under regulation 15(2) upon a regulation
12(1) complaint or in respect of a determination of the Registrar made under regulation 15(3) as to whether or not there are
reasonable grounds for the complaint. The provisions of regulation 20, concerning appeals to the Full Bench arising from a
decision of an Industrial Magistrate, are limited to decisions made by the Industrial Magistrate under regulations 17 or 19.
If the Registrar is, because of the way in which regulation 14(4) expressly limits the giving of notices to a complaint made
under regulation 12(1), unable to provide, by giving to the complainant a certificate issued under regulation 16(3), the only
means whereby a complainant under regulation 12(2) may initiate proceedings before an Industrial Magistrate under regulation
17, then the filtering role of the Registrar cannot be fulfilled where he has determined that there are reasonable grounds for the
complaint; it cannot be fulfilled because the proceedings will effectively come to an end without final determination because
no such certificate can be issued. The effect of that would be that (subject to appeal) there would never have been a final
determination of the real issues raised by the complaint, namely, whether or not there had been a failure to comply on the part
of the agent. Access by the complainant to the only person who can determine that, namely, an Industrial Magistrate, under
regulation 17 would have been closed off. Although, on an appeal brought under regulation 19, an Industrial Magistrate is
empowered to decide such issues, that empowerment is subject to both parties agreeing that that happen which is not the same
as the complainant having a right, not qualified or limited by consensus (which is what he has he has under regulation 17), to
have an Industrial Magistrate determine the issue of compliance or non-compliance by the agent. The alternative is that the
Industrial Magistrate, pursuant to regulation 19(5)(a), may remit the matter to the Registrar and, if the Registrar’s subsequent
endeavours do not lead to resolution by agreement, the Registrar may issue a certificate under regulation 16(3) which would
then enable the complainant to proceed under regulation 17. It could never have been intended that the legislation would force
a complainant through such a circuitous procedural path in order to proceed under regulation 17.
Regulation 18 says that, in any enquiry under regulation 14, the Registrar may determine the procedures to be followed. Any
such determination on the part of the Registrar is, however, expressly made subject to the IA Regs and the rules of natural
justice (paragraph (1)(c)). In my opinion, that power on the part of the Registrar cannot be availed of to cure the problem
created by reference in regulation 16(3) to a notice issued under regulation 14(4) and by the reference in regulation 14(4) to
only regulation 12(1). My reason for so concluding is that the Registrar is bound to follow the regulations. It is not his role to
interpret the regulations and apply them in a manner, which is not consistent with their clear wording. The giving of notices of
the type dealt with by regulation 14(4) is of such significance that it should not be left to the discretion of the Registrar or to
his ability to interpret the intended but contrarily expressed meaning of regulation 14(4). Nor should the Registrar or the
parties be required to enquire what the principles of natural justice call for in order to ascertain what the Registrar must do. His
obligations should be clearly set out. Further, the giving of notices of the type contemplated by regulation 14(4) is arguably not
a matter of procedure “in any inquiry” for purposes of regulation18 (1). The giving of notices under regulation 14(4) is a step
to be taken after the inquiry is completed. The opening words of the subregulation are—
“After holding an inquiry …”.
Of significance in the interpretation of regulation 14(4), regulation 16(3) and regulation 17 are the provisions of regulation 19.
Under regulation 19(2) an appeal is to be commenced “… within 21 days after receiving notice of the determination”. An
appeal may be brought in respect of a determination of the Registrar made under regulation 15(3) in relation to a regulation
12(2) complaint (regulation 19(1)). Regulation 15 does not provide for the giving of a notice by the Registrar of the making by
the Registrar of a determination arising from a complaint made under regulation 12(2). Regulation 14(4), on its face, does not
do so either. There is no express requirement in the IA Regs that such a notice be given. It is, however, the sole criterion
specified in regulation 19(2) by which may be ascertained the commencement of the period within which an appeal may be
brought under regulation 19(1). That is of such significance in the legislative scheme revealed by the IA Regs that it could not
have been the intention of Parliament that the duty of the giving of notice by the Registrar and the timing of the giving of such
notice by the Registrar should be left to be implied from the legislation or simply left to the application of s 63 of the
Interpretation Act 1984 or to be ascertained by reference to common law rights of the parties or by resort to the principles of
natural justice.
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139 I also observe that, in regulation 19(6), there is reference to “… the period of 28 days referred to in regulation 16(3) …”.

Given that regulation 19 is concerned with appeals arising out of determinations made by the Registrar under regulation 15(3)
in respect of complaints made under regulation 12(2), the provisions of regulation 19(6) can be said to contemplate that a
notice of the Registrar’s determination under regulation 15(3) is normally to be given pursuant to regulation 14(4) and that, of
itself, is inconsistent with the provisions of regulation 14(4) being limited only to complaints made under regulation 12(1).
140 In the context of the whole of the IA Regs and, in particular, in the context of regulations 16, 17 and 19, the giving of a notice
by the Registrar of a determination made in respect of a complaint under regulation 12(2) is of equal importance and necessity
as is the giving of a notice by the Registrar of a determination made by him concerning a complaint under regulation 12(1).
141 For all of the above reasons, I find that regulation 14(4) should be read and applied as requiring the Registrar, after having
conducted an inquiry under either regulation 12(1) or (2), to make a determination of the type which he is required to make in
respect of the particular complaint and to notify the parties of the making of the determination and of his reasons. The
consequence of such an interpretation is to give meaning to and enable sense to be made of and proper effect to be given to
regulations 16(3), 17(1), (4) and (5) and 19(1) and (2) in particular. It means that the proper interpretation of regulation 16(3)
is that within 28 days of the Registrar notifying the parties to a regulation 12(2) complaint of the Registrar’s determination and
reasons, and where conciliation has not taken place or, if it has, it has not resolved the complaint, the Registrar is to issue a
certificate which would authorise the complainant to initiate proceedings before an Industrial Magistrate under regulation 17. I
note that no time for the initiation of such proceedings is specified in the IA Regs. It must, however, be done “… with all
convenient speed …” (section 63 of the Interpretation Act 1984.
Non-compliance With Regulation 12(3)
142 Regulation 12(3) fixes a period within which complaints made under regulation 12(2) may be lodged. The period so prescribed
is not expressed in terms which are absolute in the sense that the Registrar may “… if… satisfied that the circumstances of the
complaint are exceptional…” extend that period for lodgement. In my opinion, the subregulation not only places a condition to
be complied with by a complainant in respect of the lodgement of a complaint, it also imposes upon the Registrar a duty to not
accept for lodgement a complaint made pursuant to regulation 12(2) where lodgement is sought after the expiry of the 28 day
period unless and until the Registrar has given due consideration to the question of whether or not there are exceptional
circumstances and has satisfied himself that the circumstances of the complaint are exceptional. In the present case the
Registrar did not comply with that duty. He simply did not turn his mind to the issue.
143 In my opinion, Acosta’s letter to the Registrar of 29 May 2002 did not constitute a complaint made under regulation 12(2)
which empowered or required the Registrar to proceed to deal with it in accordance with regulations 14 and 15. I consider that
it is the intention of the requirement in regulation 12(4) that a complaint be in the form of a statutory declaration that a
complaint cannot be issued by means of a document, which does not have the legal consequences, which flow from the
making of a statutory declaration. It is intended, I believe, that the requirement that a statutory declaration be used will have
the potential to make anyone who is minded to make a complaint more likely to focus on the seriousness of the step they are
taking and to reflect upon the possible consequences of making false allegations than would be the case if a complaint merely
in the form of a letter, for example, were able to be used. Further, a statutory declaration requires the complainant to take the
step of involving a third party, namely, the witness to the declaration; that may potentially cause them more reflection upon the
step being taken and reduce the potential for unjustifiable or rash, heat of the moment type complaints being lodged. I am of
the opinion that because of the failure of Acosta to initially lodge his complaint in the form of a statutory declaration the
provisions of regulations 12 to 15 inclusive had no application and the Registrar, upon and by receipt of the letter of 29 May,
had no power to deal with any complaint under those or any other provisions of the legislation. In my opinion the Registrar
was correct to require that if Acosta wished to pursue his complaint he had to lodge a statutory declaration. Having said that, I
do not wish to be seen as purporting to review that decision of the Registrar in any way; that is not my function nor my
purpose in making the comment. The statutory declaration, which Acosta subsequently lodged, repeated, by adoption, the
allegations, which had been previously set out in the letter of 29 May 2001. It is obvious, because of that, for purposes of
regulation 12(3), that Acosta was “…aware of the facts of the matter giving rise to the alleged failure to comply …” by, at
least, 29 May 2001. The statutory declaration was lodged more than 28 days after the date of the letter and, therefore, more
than 28 days after Acosta became aware of the pertinent facts. It necessarily follows that the complaints were not lodged
within the specified 28-day period.
144 In my opinion, it is not open to me to in any way review the decision of the Registrar to act upon the complaint. I am satisfied
that the “complaint” made by Acosta was constituted by the statutory declaration which was lodged in July 2001. As I have
found, it is self evident, when one looks at the letter dated 29 May 2001, which was adopted by the statutory declaration, that
the complaint was lodged more than 28 days after Acosta became aware of the facts of the matter giving rise to the alleged
failures on the part of the agents. Before acting upon the complaint the Registrar did not satisfy himself that the circumstances
of the complaint were exceptional. He did not, either expressly or impliedly, extend the period for lodgement. He completely
overlooked his obligations in that regard. The decision of the Registrar to proceed to deal with the complaint in those
circumstances is not a decision in respect of which I have any powers of review. It seems to me that it is a decision to what
Aronson & Dyer refer as the “orthodox judicial position” must apply. It is arguable that the error made by the Registrar was a
jurisdictional error of the type discussed by Gaudron and Gummow JJ in Bhardwaj’s case (supra). It is also arguable that it
cannot be said that Parliament intended that, in the circumstances which surrounded the dealing by the Registrar with Acosta’s
out of time complaint, all of his conduct was unauthorised and, therefore, his determination had no lawful foundation and,
therefore, no effect. The timing element of the lawful lodgement of a regulation 12(2) complaint does not arise from a single,
absolute and unqualified requirement because the Registrar is given a power, which is limited by the criteria set out in
regulation 12(3), to extend the period within which the lodgement of a complaint may occur. There is no formal procedure set
out in the IA Regs which the Registrar must follow when giving consideration to acceptance or lodgement of an out of time
complaint. Regulation 18(1) can be taken, in my opinion, as reflecting a legislative policy objective of reasonable flexibility
and discretion being exercised on the part of the Registrar “in any inquiry under regulation 14”. Even if it is the case that the
words “in any inquiry” in regulation 18(1) mean that the provisions of the subregulation are limited to the manner in which the
Registrar conducts the inquiry once the inquiry has been properly commenced and, therefore, do not apply to matters, such as
lodgement of the complaint, which in a strict sense are arguably not part of the inquiry, nevertheless, it may be appropriate to
invoke in the application of the provisions of regulation 12(3) the principles which can be discerned in relation to procedures
in so far as those principles emerge from the provisions of regulation 18(1) and from some of the provisions of the Act to
which I have previously made reference and which indicate that strict adherence to form and procedure is not necessarily
required. The absence of specified procedural formality or technicality in regulation 12(2) in respect of the lodgement of
complaints and the manner in which out of time complaints are to be dealt with by the Registrar in deciding whether or not to
extend the lodgement period could be said to be consistent with the view that strict compliance is not an essential preliminary
requirement to the empowerment of the Registrar to deal with such complaints under regulation 14. On the basis of the
information before me I am unable to say whether or not, had the Registrar turned his mind to the question of exceptional
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circumstances and the purposes of regulation 12(3), he would have extended the period for lodgement. It is not self evident
from such material that, had an application been made, he should not have extended the time. The circumstances surrounding
the dealing by the Registrar with the out of time complaint included the circumstances that the Respondents, at all material
times had sufficient material before them to enable them to realise that the complaint had been lodged out of time and to have
objected to the Registrar dealing with it either at all, or alternatively, before satisfying himself that the circumstances were
exceptional. So far as I am aware, the first time the issue was raised has been in the course of the interlocutory application of
Broderick and Stokes. It is not apparent that either of the Respondents to Acosta’s original claim has been prejudiced in any
particular way as a consequence of the Registrar failing to turn his mind to the issue of the late lodgement of the complaint. In
all other respects the Registrar appears to have acted in accordance with the legislative requirements in conducting the inquiry
and making the determination of 3 September 2001.
145 I believe, however, that I have no power to rule or otherwise take the view that the conduct of the Registrar in dealing with the
complaint in the circumstances was an unauthorised act or a series of unauthorised acts on his part. Nor do I have the power to
rule or otherwise treat his determination published on 3 September 2001 as being a determination which was unauthorised or
of no effect or that it was, at law, not a determination for the purposes of the regulations.
146 The question of whether or not the Registrar’s conduct was unauthorised and what, if any, effect the determination had and, in
particular, what impact his conduct may have on the manner in which I deal with Acosta’s subsequent claim are all matters
which are collateral to the matter now before me. Any challenge to any aspect of the conduct of the Registrar would, in the
context of the proceedings now before me, constitute a collateral challenge in respect of which it would be inappropriate for
me to conduct any inquiry or to make any judgment. There is no mechanism provided in the Act or the regulations which is
designed to enable or facilitate an Industrial Magistrate to conduct a review of and to make rulings concerning the legality and
the effect of the Registrar’s conduct and to then, potentially, make binding consequential orders.
147 For the above reasons, I am of the opinion that the failure of the Registrar to comply with the provisions of regulation 12(3) is
not a matter which I should take into account and is not a matter which has any impact upon my powers and obligations in the
proceedings now before me. It is not a matter, which could authorise me to strike out or dismiss or set aside Acosta’s
subsequent claim.
The Further Decision
148 It is my opinion, based upon the material before me, including the evidence of the Registrar, that, by accepting from Acosta

the letters of 4 October 2001 and 9 April 2002 and by meeting with Acosta and his wife on 26 February 2002 and by
subsequently publishing his “Further Decision” of 16 May 2002, the Registrar did not and did not intend or purport to receive
a fresh complaint or to conduct an inquiry in respect of a fresh complaint made under regulation 12(2) or to re-open the
original complaint of Acosta constituted by the lodgement of the statutory declaration dated 17 July. I accept the evidence of
the Registrar which was to the effect that he had not intended to conduct such an inquiry or to conciliate. I am satisfied that he
was, at all material times, aware that in order to either conduct an inquiry pursuant to regulation 12 or to endeavour to resolve
any complaint by conciliation he was obliged to comply with the procedures set out in the IA Regs and that those procedures
included (perhaps subject to the power to make a determination under regulation 15(1) without an inquiry) notifying any party
the subject of the complaint of the fact of the complaint, inviting responses from those complained against and making a
determination only after having done so and having complied with regulation 18(3). The Registrar’s conduct, as outlined in his
evidence, which I find to be a true explanation, is consistent with his not having regarded the course of action that he took as
being one constituting either an inquiry or an endeavour at resolution of a complaint by conciliation. He did not, in publishing
his Further Decision, and nor did he intend or purport to, thereby make a “determination” pursuant to any of the provisions of
regulation 15. In my opinion he did nothing more than to respond in a reasonable and proper manner to an indication by
Acosta, as a complainant whose complaint has already been the subject of a determination by the Registrar, that Acosta was
not satisfied with the outcome as expressed by the Registrar in his determination of 3 September 2001. Where a party to
proceedings conducted by the Registrar has expressed doubts as to the correctness of the Registrar’s decision, which was what
Acosta was conveying, the Registrar would be remiss if he were not to, at least, receive and give consideration to the matters
raised by the party and, if he thought it necessary, to at least give consideration to whether or not there may be a need to
reconsider what he had done and how he had done it and to also consider what, if any, action he could or should take. The
Registrar following such a course could not, per se, be characterised as either commencing a new enquiry or re-opening a
previously concluded enquiry.

149 The Registrar’s conduct in dealing with Acosta’s letters and in meeting with him and the publication of his Further Decision

were quite unlike the procedures required to be followed by the Registrar in dealing with a complaint pursuant to the
provisions of regulations 12 to 15 inclusive. The Registrar made no attempt to do so and, in my opinion, he was not required to
follow such procedures. He did not, for example, notify the Respondents of his actions. He did not invite responses from the
Respondents. He did not, in my opinion, purport to make a “determination” for any purpose contemplated by the IA Regs
when he published his Further Decision on 16 May 2002. He did not give it the title or heading “determination”. He did,
however, refer to “this present determination” in the second last paragraph of his Further Decision. I am satisfied that he said
that, however, in the context of then reflecting upon the provisions of regulation 16(3) and upon the possibility that by not
having formally issued a “certificate” pursuant to that subregulation he may have adversely affected any rights which Acosta
may have to bring his complaint before an Industrial Magistrate. The use of the word “determination” by the Registrar in that
context is of no significance and, in particular, is not sufficient to characterise the Further Decision as a “determination” under
the IA Regs.

150 The Registrar made no attempt, and I am satisfied that it was because he did not consider that he was conducting an inquiry

under regulation 14, to comply with the requirements of regulation 18(3) in dealing with the two letters of Acosta and in
meeting with Acosta on 26 February 2002. Regulation 18(3) had no application

151 In my opinion, it cannot be said that the Registrar was “functus officio” the powers bestowed upon him by the provisions of

regulations 12 to 15 when he was dealing in the manner, which he did with Acosta between 3 September 2001 and 16 May
2002. He was not purporting to act pursuant to those provisions and I find that he did not act pursuant to them. All he did in his
Further Decision, setting aside for the moment the purported issue of a certificate pursuant to regulation 16(3), was to simply
recite some of the history of the matter as it was known to him and record that he was still of the same view as that which he
had expressed on 3 September 2001.

152 In my opinion, the only determination out of which any obligations on the part of the Registrar or any rights on the part of the

parties could arise for purposes of the provisions of regulations 16 to 19 inclusive was the determination of the Registrar
published on 3 September 2001.
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The Nature of the Determination of 3 September 2001
153 In his determination of 3 September 2001 the Registrar, under the heading “Summary” said—
“In conclusion I find there to be either no, or insufficient, substance in any of the complaints that would warrant me
taking any further action.”
154 In the final paragraph, under the same heading, he said—
“Therefore pursuant to regulation 14(4)(a) of the Industrial Relations (Industrial Agents) Regulations 1997 I make a
determination and that determination is that there are not sufficient grounds to conclude that there is a complaint that
requires the action contemplated by regulation 15(3)(b).”
155 I am satisfied that the Registrar made a determination under regulation 15(3)(a) that there were no reasonable grounds for the
complaint.
156 It is apparent from the conclusions that I have just expressed that I do not accept the argument put on behalf of Broderick and
Stokes which was to the effect that the use by the Registrar in the “Summary” which he included in his determination of
3 September 2001 of the words “no or insufficient substance” and “not sufficient grounds” showed that the Registrar had acted
pursuant to the provisions of regulation 15(1)(a) and had rejected the complaint after determining that it was “without
substance” as contemplated in paragraph (a) of that subregulation. I have taken the view that the express reference by the
Registrar in his determination to “regulation 15(3)(b)”, when viewed in the context of the whole of the determination,
demonstrates that his intention was to make a determination pursuant to regulation 15(3). It should be noted that regulation
15(1)(a) does not use the word “grounds” at all, whereas subregulation (3)(a) does. The word “reject”, which is descriptive of
the action, which the Registrar must take if he makes a determination pursuant to regulation 15(1), was not used by the
Registrar. It cannot be said that it is self evident or that it is to be otherwise implied from what he said in his determination that
he intended or purported to “reject” the complaint in the sense contemplated by regulation 15(1)(a). His use of the word
“rejected” in his evidence (transcript page 167), taken in its proper context, was, in my opinion not intended by him to
contradict his other evidence which was to the effect that he did not act pursuant to regulation 15(1). While it could be said
that the words “no…substance”, which the Registrar used in his determination, mean precisely the same as the words “without
substance”, which words appear in regulation (15)(1)(a), that is not enough to indicate that the Registrar was purporting to act
pursuant to that subregulation.
The “Certificate” of the Registrar
157 I have previously set out my views as to the proper meaning to be given to regulation 14(4), namely, that it is to be read as if it
expressly referred to regulation 12(2). The consequence of such an interpretation is that regulation 16(3) may apply to a
determination made under regulation 15(3) in respect of a complaint made under regulation 12(2).
158 Regulation 15 postulates that the Registrar may either reject a complaint under subregulation (1), with or without an inquiry
having been conducted by the Registrar, if any of the specified criteria are met or, if subregulation (1) does not apply, that the
Registrar will, after conducting an inquiry, make a determination pursuant to regulation 15(3) as to whether there are or are not
reasonable grounds for the complaint made under regulation 12(2). It is necessarily implied, in my opinion, that a
determination can only be made pursuant to regulation 15(3) after the Registrar has conducted an inquiry in accordance with
regulation 14. There is a difference between making a determination, under regulation 15(1)(a), that a complaint is “without
substance” and making a determination under regulation 15(3)(a) that there are or are not reasonable grounds for the
complaint. That is so even though a determination may also be made under regulation 15(1)(a) after an inquiry has been
conducted.
159 If, under regulation 15(3)(a), the Registrar determines that there are not reasonable grounds for the complaint, then the
Registrar must notify the parties and it appears that his duties are then wholly discharged in relation to the complaint (subject
to it later being remitted to him by an Industrial Magistrate pursuant to regulation 19(5)(a)). It is only if the Registrar
determines that there are reasonable grounds for the complaint that he must endeavour to resolve the complaint by conciliation.
If, within 28 days after notifying the parties, pursuant to regulation 14(4) that there are reasonable grounds, the matter has not
been resolved to their satisfaction, the Registrar must issue a certificate pursuant to regulation 16(3). There is no time period
specified in the regulations within which the Registrar must issue such a certificate. It would seem the provisions of section
63 of the Interpretation Act 1984 would apply. In the present case the Registrar purported, by the publication of his Further
Decision on 16 May 2002, to issue a certificate pursuant to regulation 16(3). I am satisfied that he did that because of a need
perceived by him for caution in order to ensure that, if Acosta needed it in order to take his complaint any further, the absence
of any such certificate would not preclude Acosta from doing so. Because of the conclusion at which I have arrived concerning
the purported issue of the certificate by the Registrar, it is unnecessary for me to now consider whether or not, in all of the
circumstances, the Registrar could be said to have complied with his obligation pursuant to section 63 of the Interpretation
Act 1984 and to have issued the certificate “with all convenient speed”.
160 I am satisfied, upon the basis of the contents of the determination of 3 September 2001, together with all of the other material
which is before me, that the Registrar made a determination pursuant to the provisions of regulation 15(3)(a) that there were no
reasonable grounds for the complaint and that, as a consequence of the nature of that determination, he had no obligation or
power to endeavour to resolve the complaint by conciliation under regulation 16 and, therefore, had no obligation or power to
issue a certificate pursuant to the provisions of regulation 16(3). Putting it another way, the effect of the determination having
being made by the Registrar pursuant to regulation 15(3)(a), namely, that there were no reasonable grounds for the complaint,
was that there was no ability for Acosta to institute proceedings pursuant to regulation 17 before an Industrial Magistrate in
respect of his complaint.
161 In my opinion, the manner and the circumstances in which the Registrar purported to issue a certificate clearly demonstrate
that he was not acting in accordance with any power given to him by the legislation either expressly or impliedly. What he did
was not consistent with the statutory scheme. It was done without any lawful foundation. It had no jurisdictional basis. It
certainly could not have the affect of giving to Acosta a legal right to do something which the regulations impliedly, if not
expressly, prevented him from doing, namely, to institute proceedings before an Industrial Magistrate under regulation
17 where the Registrar had concluded that there were no reasonable grounds for the complaint and where there had been no
endeavour by the Registrar to resolve the complaint by conciliation as a necessary preliminary step to the institution of
proceedings before an Industrial Magistrate under regulation 17. It could not be the case that it was the intention of Parliament
that the Registrar, by an unauthorised act not contemplated expressly or impliedly by the legislation, could give to the
complainant rights which the express provisions of the legislation did not give him and about which legislation it could be said
there was an apparent intention that a complainant in respect of whose complaint a determination had been made that there
were no reasonable grounds should not have such rights.
162 For those reasons, it is my opinion that no valid certificate was issued by the Registrar by means of his Further Decision of
16 May 2002 or at any time which enabled or entitled Acosta to initiate proceedings pursuant to regulation 17. The
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circumstances in which he purported to issue it, the uncertain terms that he used when he raised it in his Further Decision, his
evidence which demonstrated that he had doubts about whether he had previously or whether he could then issue a certificate
under s16 (3) lead me to the conclusion that he did not in fact issue any certificate at all. What he did was not something to
which the “orthodox judicial position” could have any application.
The “Subsequent Claim” of 18 June 2002
163 The claim of Acosta dated 18 June 2002 does not indicate expressly whether it was the intention of Acosta to initiate
proceedings under regulation 17 or to appeal under regulation 19. That is not surprising given that Acosta has adopted a form
used for claims made pursuant to the GJ Regs. On the claim form, where there is provision to specify “orders sought”, there
has simply been inserted the words “be deregistered”. I take that to mean that the object of the proceedings which are sought
to be initiated is to obtain from an Industrial Magistrate a decision, which will have the effect that Broderick and Stokes would
cease to be registered as industrial agents. Regulation 11(4)(d) says that an industrial agent ceases to be registered if the
registration is cancelled under the IA Regs. Only regulations 15 and 17 make provision for cancellation. Under regulation
15(2) the Registrar is empowered to cancel registration following an inquiry arising out of a complaint lodged under regulation
12(1). Under regulation 17(5), an Industrial Magistrate may cancel an agent’s registration but only after the matter has come
before the Industrial Magistrate following a determination by the Registrar under regulation 15(3)(b) and the Registrar has
subsequently issued a certificate under regulation 16(3) and where a complaint has been made pursuant to regulation 17(1) and
the Industrial Magistrate has found that there has been a non-compliance by the agent with a condition subject to which the
agent was registered.
164 Under regulation 19, an Industrial Magistrate has power to cancel registration only if the Industrial Magistrate has previously
found that there are reasonable grounds for a complaint under regulation 12(2) and the parties have agreed that the Industrial
Magistrate may deal with the matter as if it were a proceeding instituted pursuant to regulation 17.
165 To seek “deregistration” of an agent is not a valid ground of appeal under the provisions of regulation 19. An aggrieved
person may appeal from a determination made by a Registrar under regulation 15(3) that there are or there are not reasonable
grounds for a complaint under regulation 12(2) or from a determination of the Registrar made pursuant to regulation 12(1)
which has resulted in the cancellation of registration. In the present case there could be no doubt in the minds of Broderick and
Stokes that the “claim” of Acosta dated 18 June 2002 was intended to relate to the determination of the Registrar concerning
Acosta’s complaint which had been made against them pursuant to regulation 12(2). There had never been a complaint made
under regulation 12(1). A reasonably careful reading of the Act would have indicated that, the Registrar having determined,
pursuant to regulation 15(3)(a), that there were no reasonable grounds for the complaint, the provisions of regulation 17 could
not be availed of by Acosta. Even if they believed that the complaint had been “rejected” by the Registrar under regulation
15(1), that could not have created a basis upon which resort could be had to regulation17. Further, the “grounds” set out in
Acosta’s claim of 18 June 2002 alleged conduct on the part of the agents in respect of matters that were almost identical to the
matters which were the subject of the complaint under regulation 12(2) which had been the subject of the Registrar’s
determination that was published on 3 September 2001.
166 Despite the lack of clarity in the document filed by Acosta on 18 June 2002, Broderick and Stokes have undeniably proceeded
on the basis that it was their understanding that it was the intention of Acosta to commence proceedings before an Industrial
Magistrate seeking to have the Industrial Magistrate consider his allegations of their having breached the code of conduct
subject to which they were registered. In that light, and taking into account the history of the whole matter, I propose to
proceed upon the basis that Acosta’s claim of 18 June 2002 is intended to invoke the provisions of regulation 19. I will
proceed upon the basis that Acosta presents as a person aggrieved by the determination of the Registrar published on
3 September 2001 which was to the effect that there are no reasonable grounds for his complaint.
Time For Lodgement of Appeal – Regulation 19
167 In regulation 19(1) an appeal from a determination of the Registrar under regulation 15(3) must be lodged within 21 days of
receipt of notice by the appellant of the determination of the Registrar. In the present case Acosta wishes to commence his
appeal by lodgement of the claim of 18 June 2002, many months beyond the 21-day period. It is not clear to me precisely
when Acosta received a copy of the determination of 3 September 2001; the inference that can be drawn that he was aware of
it before he wrote to the Registrar in October 2001. Acosta has now lodged an application for extension of the time within
which he may commence an appeal. The late lodgement of the document said to constitute the commencement of the appeal is
one of the grounds upon which Broderick and Stokes now seek to defeat any attempt by Acosta to appeal against the
determination of the Registrar. I have not yet heard submissions as to whether or not I have the power to extend the period
within which an appeal may be commenced nor as to whether I should extend that period if I have the power to do so. It was
decided that a consideration of that matter should await the outcome of my consideration of the issues which I have previously
herein dealt with. Mr Kemp sought, in his written submissions, that the application for extension of the period be listed for
hearing before me after publication of these reasons. Given the length of time which this matter has now been before me and
given the difficulties which the Chief Magistrate is now experiencing in arranging rosters and listing matters before
Magistrates, and the likelihood that it would be several months time before I could be made available to sit in the Industrial
Magistrate’s Court again, I consider that the application for extension should be dealt with by me upon written submissions
from the parties. Such a course was not previously canvassed with the parties but, in my opinion,s it is the most expeditious
way to proceed. Accordingly, I direct that Acosta’s submissions in respect of the extension of the period within which any
appeal may be commenced are to be filed and served within 14 days of the publication of these reasons. The submissions of
Broderick and Stokes are to be filed and served within 14 days of service upon them of Acosta’s submissions. Acosta may,
within 7 days of service upon him of the submissions of Broderick and Stokes, file and serve any submissions in reply. There
is liberty to all parties to apply in respect of the direction I have just given.
G. CALDER,
Industrial Magistrate.

____________________
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Representation
Claimants
Mr M Richardson of Tazara Pty Ltd appeared as agent for the Claimants.
Respondent
Mr IR Gregory (of Counsel) instructed by Bruce Havilah and Associates appeared for the Respondent.
_________________________________________________________________________________________________________
Reasons for Decision
Pleadings
1
On 19 November 2001 the Claimants filed their claims alleging that they had, in each instance, been harshly, oppressively or
unfairly dismissed by the Respondent on 22 October 2001. Reinstatement is sought together with the recovery of remuneration
lost.
2
By their Particulars of Claim filed 10 January 2002 the Claimants set out the basis for their contention that their dismissal, in
each instance, was harsh, oppressive and unfair. In that regard they say—
•
The Respondent failed to notify them of the real reason for dismissal.
•
They had not misconducted themselves as alleged in the letters of dismissal sent to them by the Respondent.
•
There was no proper or valid reason, related to the conduct and capacity of the Claimants in their role as employees or to
the operational requirements of the Respondent’s business that justified the dismissals.
•
The Respondent failed to give the Claimants an opportunity to defend or rebut any allegations of misconduct justifying
dismissal.
•
The Respondent failed to give the Claimants an opportunity to persuade the Respondent that it could have taken some
other course of action.
3
Further, the Claimants contend that at all material times they were permanent employees and not casual employees as they had
been labelled.
4
The Respondent denies that the Claimants were permanent employees. It contends that the Claimants were at all material times
truly casual employees. The Respondent says that the Claimants were summarily dismissed in accordance with clause 3 of
their respective workplace agreements which provides for dismissal on account, inter alia, of gross misconduct. The gross
misconduct, it is said, is constituted by the behaviour of each Claimant at the meeting of 18 October 2001 in behaving in an
intimidating manner towards fellow staff members and in informing shoppers and traders of confidential information regarding
the Respondent’s business. It is alleged that on an individual basis those actions constituted gross misconduct but when taken
as a whole the actions justify the dismissals for gross misconduct. In the light of the circumstances the dismissals were not
harsh or oppressive.
5
The Respondent denies that it has failed to afford procedural fairness. It accordingly maintains that the Claimants are not
entitled to the amounts claimed or any amounts at all.
Findings of Fact
6
The Respondent is a corporation, which is in the business of providing a security service. In about June of 2001 the
management of the Rockingham City Shopping Centre decided to change its security provider for the centre. The Respondent
was approached with a view to providing security services on a subcontract basis through “Airlite Group of
Companies”(Airlite). Airlite already had a contract with the shopping centre providing other services such as cleaning. The
Respondent entered into an oral agreement with Airlite for the provision of security services. It appears that the nature of the
agreement was informal with only a few terms discussed. Even the hours of security services to be provided by the Respondent
were not fixed and were to be variable from week to week. It was agreed, however, that about 600 hours of security services
per fortnight were to be provided. It was further agreed that Airlite would pay the Respondent on a fortnightly basis for the
first three months of their relationship. There was no set term for the agreement. Indeed, it was terminable at the discretion of
either party. In that regard in August of 2002 the Respondent gave Airlite two week’s notice of its intention not to continue
with the Rockingham City Shopping Centre contract.
7
Upon gaining the contract, the Respondent, with the assistance of Airlite, set about recruiting staff. Airlite sent out letters to
existing guards at the shopping centre employed by other security providers. Advertisements were also placed in the local
newspaper seeking security guards. Many of the staff who were then working for other companies at the shopping centre
applied for the positions. Others did not. Two of the applicants were Mr Clark and Mr Brenzi.
8
On 14 June 2001 a meeting was held with the people who had expressed an interest in being employed by the Respondent.
During the meeting Mr William McCaskey, a director of the Respondent, produced a pro forma workplace agreement, which
all attendees considered and discussed. Mr McCaskey told all those present that the Respondent could only employ them on a
casual basis because it had not entered into a formal agreement with the shopping centre. Mr McCaskey brought to the
attention of those present certain provisions within the workplace agreement including those, which related to the probation
period and confidentiality.
9
Each of Mr Clark and Mr Brenzi entered into a workplace agreement with the Respondent on 14 June 2001. The terms of their
respective individual workplace agreements were identical. Each agreement provided that it would cease on 30 September
2001 with the proviso, however, that at the expiry of the agreement the terms and conditions of the agreement would continue
to operate until such time as the parties negotiated a new agreement. The Commissioner of Workplace Agreements
subsequently registered the agreements entered into.
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It appears that the Claimants started working for the Respondent from about late June 2001. Mr Brenzi generally worked as a
guard each weekday and some Saturdays. He did not, with one exception, work on Sundays (see exhibit 2). Over the material
period he worked between 74.5 hours and 96 hours per fortnight. He usually worked about 88.5 hours per fortnight. Mr Clark,
on the other hand, worked both as a guard and as a bicycle patrolman. His hours and days of work varied dependant upon the
Respondent’s needs. His lowest fortnightly hours were 63.5 and his highest fortnightly hours worked were 76. Mr Brenzi has
never disputed the fact that he was appointed as a casual employee and paid as such. Mr Clark initially could not recall the
capacity in which he was employed but accepts that he was employed as a casual employee. A perusal of exhibit 19, being Mr
Clark’s tax file number declaration form shows that he declared himself to be in casual employment. In view of the foregoing
there can be no doubt that both Claimants were engaged and paid as casual employees.
The workplace agreements that Mr Brenzi and Mr Clark entered into on 14 June 2001 expired on 30 September 2001. No new
agreements were discussed after that time. Following the expiration of the workplace agreements the Claimants and
Respondent continued in their relationship on the basis that the expired agreement in each instance continued to be operative
by virtue of subclause 2 of the Term of Agreement clause thereof. They each believed the workplace agreements to be
operative at the time that the tumultuous events occurred on Thursday, 18 October 2001. Those events ultimately led to the
termination of Mr Clark, Mr Brenzi and others.
The events of 18 October 2001 had their genesis in the fact that several guards were concerned with the night shift manning
levels. The Respondent had reduced manning levels from two guards down to one. Some guards were concerned that they
might not be able to alone handle any security breach that might occur. That was particularly so with summer approaching. Mr
Brenzi was so concerned at the situation that he sought advice from “Worksafe WA” (Worksafe). The Worksafe inspector with
whom Mr Brenzi spoke advised him to raise his concerns with his employer. In consequence Mr Brenzi prepared a letter,
which the Respondent describes as a petition, outlining his concerns. Mr Brenzi asked his colleagues to sign the letter if they
were in agreement with it. A total of five employees put their names to the letter.
It is important that the full text of the letter (exhibit 3) be set out to give context to what transpired thereafter. The letter reads
(with the correction of some typographical errors)—
“To Marine Fire & Security
With the arrival of the summer months almost upon us, it is with increasing concern that we raise the issue of security at
‘Rockingham City Shopping Centre’.
At present we operate with 1 guard at night after 2100 hrs and while there has so far been no occurrence of significance
to report, the guards are noticing an increase in activity later in the evening.
More often than not this activity is occurring on a Thursday, Friday & Saturday night during & after trade from the
nightclub (Marakesh) across the road, but is not limited to these nights.
We also have more youths hanging around on BMX bikes and more & more people congregating in the car parks due to
the warmer weather.
The guards have a responsibility to not only secure the shopping centre but to also ensure the safety of other workers
(namely Airlite staff) who are on site at any given time. This could prove to be difficult for 1 guard to deal with should the
shopping centre’s security be breached.
Under the ‘Occupational Safety and Health Laws’ & the ‘Duty of Care’ an employer’s duty is ‘to ensure employees are
not exposed to hazards at work’. The duty of care applies when (bearing in mind)
•

The severity of the hazard

•

The likelihood of the hazard occurring

•

How much is known about the hazard & how to control/remove it

•

Availability, suitability and cost of safeguards

An employee must take reasonable care to protect their own safety & health and the safety & health of others.
Under the present system of operation the guards find that the likelihood of something happening to themselves or to
someone for whom they are responsible is very high and that they should not have to bear this burden alone.
Under the ‘Occupational Safety and Health Laws’ under the heading ‘unsafe work’—
Employees may refuse to undertake work if they have reasonable grounds to believe that to continue work
would expose them or other persons to a risk or imminent & serious harm—
•

The employer must be notified.

•

The matter must be resolved like other issues.

•

The employer may provide alternative work.

If the employee leaves the workplace without the employer’s permission, the employee is not entitled to normal pay &
conditions.
Employees do not need the employer’s permission to leave the area if they risk imminent and serious harm by remaining.
All guards at ‘Rockingham City Shopping Centre’ feel that these issues could be dealt with, with the addition of an extra
guard at night.
This would improve safety and security tenfold and also act as a better preventative measure while also increasing
response times and the general operation of the night shift.”
14

15

Attached to the letter, which was signed by Scott Brenzi, Les Clark, Jody Luff, Simon Bird and Greg Edwards, was a list of
action reports with respect to incidents occurring at the shopping centre between the beginning of July 2001 and 5 October
2001. The action reports illustrate a crescendo of activity during September and October supporting the Claimants’
contention of a prospective increase in activity.
The Respondent, during the course of the hearing, cast doubt as to whether or not Mr Brenzi had in fact contacted Worksafe
concerning the impact of reduced manning levels. Mr Brenzi testified that he had in fact contacted Worksafe concerning the
issue prior to the occurrence of the meeting. I accept his evidence in that regard. His evidence is supported not only by the
telephone records produced but also by what is contained within his letter (exhibit 3). Indeed it is possible to infer from what is
contained within his letter that Mr Brenzi received certain advice about the provisions of the Occupational Safety and Health
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Act 1989 (the Act). It is obvious that in preparing his letter Mr Brenzi has paraphrased certain provisions of the Act and in
particular sections 19(1), 20(1) and 26. Further, and importantly, he has also paraphrased the definition of “practicable” found
in section 3 of the Act. It is patently obvious that Mr Brenzi sought advice and acted on the advice given to him by Worksafe. I
set out the relevant legislative provisions to demonstrate the correlation between those provisions and what is contained in Mr
Brenzi’s letter.
19.
Duties of employers
(1)
An employer shall, so far as is practicable, provide and maintain a working environment in which his employees
are not exposed to hazards and in particular, but without limiting the generality of the foregoing, an employer
shall—
(a)
provide and maintain workplaces, plant, and systems of work such that, so far as is practicable, his
employees are not exposed to hazards;
(b)
provide such information, instruction, and training to, and supervision of, his employees as is necessary
to enable them to perform their work in such a manner that they are not exposed to hazards;
(c)
consult and co-operate with safety and health representatives, if any, and other employees at his
workplace, regarding occupational safety and health at the workplace;
(d)
where it is not practicable to avoid the presence of hazards at the workplace, provide his employees with,
or otherwise provide for his employees to have, such adequate personal protective clothing and
equipment as is practicable to protect them against those hazards, without any cost to the employees; and
(e) make arrangements for ensuring, so far as is practicable, that(i)
the use, cleaning, maintenance, transportation and disposal of plant; and
(ii)
the use, handling, processing, storage, transportation and disposal of substances,
at the workplace is carried out in a manner such that his employees are not exposed to hazards.
16

“Practicable” is defined in section 3 of the Act as follows—
“practicable” means reasonably practicable having regard, where the context permits, to—
(a) the severity of any potential injury or harm to health that may be involved, and the degree of risk of it occurring;
(b) the state of knowledge about—
(i) the injury or harm to health referred to in paragraph (a);
(ii)
the risk of that injury or harm to health occurring; and
(iii)
means of removing or mitigating the risk or mitigating the potential injury or harm to health;
and
(c) the availability, suitability, and cost of the means referred to in paragraph (b) (iii); …
20.
Duties of employees
(1)
An employee shall take reasonable care –
(a) to ensure his own safety and health at work; and
(b) to avoid adversely affecting the safety or health of any other person through any act or omission at work.
26. Refusal by employees to work in certain cases
(1) Nothing in section 25 prevents an employee from refusing to work where he has reasonable grounds to believe
that to continue to work would expose him or any other person to a risk of imminent and serious injury or
imminent and serious harm to his health.
(1a) In determining whether an employee has reasonable grounds for the belief referred to in subsection (1) it is
relevant to consider whether an inspector has attended the workplace upon being notified under section 25(1)
of the risk and whether(a) the measures, if any, required by the inspector to be taken to remedy the matters giving rise to the risk
have been taken;
(b) the requirements, if any, of the inspector to remedy the matters giving rise to the risk have ceased to have
effect; or
(c) the inspector has determined that no action is required to be taken under this Act.
(2) An employee who refuses to work as mentioned in subsection (1) shall forthwith notify his employer and, if there
is a safety and health representative for the workplace concerned, such safety and health representative, and
the matter shall be regarded as an issue to which section 24(1) applies.
(2a) An employee who refuses to work as mentioned in subsection (1) shall not leave the workplace concerned until
the employee has notified the employer under subsection (2) and that employer has authorized the employee
to leave that workplace.
(2b) Subsection (2a) does not apply if the employee has reasonable grounds to believe that to remain at the
workplace concerned would expose the employee to a risk of imminent and serious injury or imminent and
serious harm to his or her health.
(3) An employee who contravenes subsection (2) or (2a) commits an offence.

17

The letter (exhibit 3) was left in an envelope within the Respondent’s office at the Rockingham City Shopping Centre. It first
came to the attention of Mr Andrew Conway, who was in charge of operations at the centre, on the morning of 18 October
2001. Mr Conway, a director of the Respondent, immediately contacted his co-director, namely, Mr McCaskey, concerning it.
There can be no doubt that the contents of the letter came as a shock to Mr Conway and Mr McCaskey. They subsequently met
that morning in order to discuss the issue and also to formulate a strategy to deal with the issue. Mr McCaskey suggested that
Mr Conway first obtain advice from Worksafe and thereafter organise a meeting of guards for 6.00 pm that evening. It appears
that all available guards were notified of the meeting. The meeting was called in order to discuss the contents of the letter. It
appears that the meeting called was not in contemplation of section 24 of the Occupational Safety and Health Act 1984 nor in
contemplation of regulation 26 of the Occupational Safety and Health Regulations 1996. I say that because the decision to
hold the meeting was made prior to receiving any advice from Worksafe.
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Relevantly, section 24 provides—
24. Resolution of issues at the workplace
(1) Where an issue relating to occupational safety or health arises at a workplace the employer shall, in accordance with
the relevant procedure, attempt to resolve the issue with—
(a) the safety and health representative;
(b) the safety and health committee; or
(c) the employees,
whichever is specified in the relevant procedure.
(2) For the purposes of subsection (1), “the relevant procedure” means the procedure agreed between the employer and
the employees as applying in respect of the workplace concerned or, where no procedure is so agreed, the
procedure prescribed for that purpose in the regulations.
(3) Where attempts to resolve an issue as mentioned in subsection (1) do not succeed and there is both a safety and health
representative and a safety and health committee in respect of the workplace concerned, the safety and health
representative shall refer the issue to the safety and health committee for it to attempt to resolve the issue.
(4) A person who contravenes subsection (1) or (3) commits an offence.
Regulation 2.6 provides—
2.6
Default procedure for resolution of issues
(1)
If no procedure has been agreed between an employer and employees for the resolution of issues relating to
occupational safety and health arising at the workplace then this regulation applies for the purposes of section
24(2) of the Act.
(2)
Subject to subregulation (3), where there is a safety and health representative in respect of the workplace the
employer is to arrange to meet with the employees and that representative at a time that is as soon after the
issue arises as is mutually convenient.
(3)
Where there is a safety and health representative in respect of the workplace but it is not practicable for the
employer to meet with the employees and that representative within a reasonable time, the employer is to
communicate orally with the employees and that representative at a time that is as soon after the issue arises as
is mutually convenient.
(4)
Where there is not a safety and health representative in respect of the workplace concerned, the employer is to
arrange to meet with the employees or a person authorised by them to represent them at that meeting at a time
that is as soon after the issue arises as is mutually convenient.
The meeting on the evening of 18 October 2001 was held at the security office within the Rockingham City Shopping Centre.
Mr McCaskey and Mr Conway on behalf of the Respondent attended the same. Also in attendance were guards employed by
the Respondent namely Mr Brenzi, Mr Clark, Jodie Luff, Mr Robert Cable and Sandy Hall. Mr Cable and Sandy Hall were not
signatories to the letter. Mr Greg Edwards, who was a signatory to the letter, was not in attendance at the meeting. It appears
that Mr McCaskey ran the meeting. That is in keeping with his officious style as displayed in the witness box. The evidence of
Mr Brenzi, Mr Clark, Ms Luff and that of Mr Cable is that Mr McCaskey read from the letter (exhibit 3) and thereafter
proceeded to tell the assembled group that the employees concerns were not related to safety and health but rather fell under
the auspices of the Criminal Code. Essentially Mr McCaskey discounted the concerns expressed in the letter and indicated that
such could not impact upon operations. He took a dismissive approach, which it seems drew the ire of those signatories to the
letter who were there present. The concerns of the signatories relating to safety were not particularly discussed. The discussion
that consequently ensued related more to the consequences of the signatories having made a complaint. Indeed the discussion
in that regard developed into an argument. The meeting became heated and several of those present became loud. Indeed Mr
Brenzi described what took place as “mayhem”. It is also the case that certain objects were thrown during and at the
conclusion of the meeting. It is obvious on all accounts of what transpired at the meeting that it degenerated completely.
There are differing versions of what was said by Mr McCaskey to the attending signatories during the course of the meeting.
It is fair to say in that regard that the evidence sits in two camps. The Claimants and Ms Luff on the one hand allege that Mr
McCaskey told them that he was not prepared to put the signatories at risk and that in the circumstances he was left with no
option other than to stand them down. Mr McCaskey on the other hand testified that he told the signatories present that they
could stand themselves down until such time as they had received advice from Worksafe on the issue. Mr Cable, in his
evidence in chief, initially supported Mr McCaskey’s version of what was said, however, conceded under cross-examination
that he could not recall with any degree of preciseness the actual words used. In his testimony on the issue Mr Conway
testified that Mr McCaskey told the signatories—
“if we can’t resolve this issue you’ll have to get Worksafe WA in and we can’t ask you to work here if you perceive …
you’re at risk - you can stand yourselves down.”
(Transcript page 272)
Later when pressed about the actual words used, Mr Conway could not be sure. I set out the relevant passage of transcript at
page 304—
“Did he say, ‘You’re stood down’?---I cannot recall exactly if that was said. I---I’m not sure.”
In the determination of the issue in dispute as to whether the Claimants chose to stand themselves down or alternatively were
stood down by Mr McCaskey I find myself preferring the evidence of the Claimants and Ms Luff. I accordingly conclude that
Mr McCaskey stood down the signatories to the letter. The signatories to the letter never stood themselves down.
Notwithstanding his position that the signatories had stood themselves down Mr McCaskey nevertheless conceded having told
the signatories that they were stood down. He testified that he said that only occurred after keys and a radio had been thrown
onto a table and counter. He said that he took those acts to be an acknowledgment on the part of the signatories that they had
no intention of further working for the Respondent.
I do not accept Mr McCaskey’s evidence on the issue of standing down. I far prefer the evidence of the Claimants and Ms Luff
to that of Mr McCaskey in that regard. Indeed I also prefer their evidence where it conflicts with Mr Conway’s testimony.
Further there is no support for the Respondent’s position to be found in Mr Cable’s evidence. He was equivocal with respect to
the issue when examined in chief but when tested under cross-examination gave testimony, which in effect supported the
Claimant’s allegations. In that regard he said that Mr McCaskey invited the signatories to stand themselves down on three
separate occasions. Having rejected his invitation he then proceeded to stand them down. I accept that such occurred. Indeed it
is inconceivable that the Claimants and their colleagues proceeded to withdraw their labour. Clearly, although the issue of

83 W.A.I.G.

25

26

27
28

29

30

31

32

33

34

35

36

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

1009

safety was a matter of concern for them, it had not reached the stage whereby they would proceed to withdraw their labour. All
they were doing at that time was raising the issue of safety, as a matter of legitimate concern, for the attention of the employer.
The issue was only in its infancy. It was not such that it had reached the stage of an intractable dispute.
Further, the fact that the Claimants and other signatories were stood down as alleged by the Claimants is more in keeping with
what transpired subsequently as is exemplified in the Respondent’s conduct towards its employees. Ms Luff put it quite
succinctly in reference to what happened at the meeting on 18 October 2001. She was asked the question—
“What happened at that meeting?”
She responded—
“We all got the sack.”
(Transcript page 79)
It was clear to her as to what the ramifications were of what Mr McCaskey said to her and her colleagues.
Where there is conflict in the evidence Mr McCaskey and other witnesses I far prefer the version, which is inconsistent with
Mr McCaskey’s evidence. Indeed I reject his evidence on that issue and all other contentious issues. I have a real concern
about his veracity for a number of reasons. I take the view that he was particularly found wanting under cross-examination.
One glaring difficulty with his evidence concerns his discussions relating to the petition with Mr Thomas of Bakers Delight.
Mr McCaskey testified that he first discussed the issue of the petition with Mr Thomas one or two weeks after the events of
18 October 2001. However, Mr Thomas testified that he had not even met Mr McCaskey until about six weeks prior to Mr
Thomas giving evidence on 14 August 2002 (see Transcript pages 97 and 177).
There is little doubt that Mr McCaskey, during the meeting on 18 October 2001, stood down the signatories to the letter. The
question which arises as a result is whether there had been compliance with section 24 of the Occupational Safety and Health
Act 1984 and regulation 2.6 of the Occupational Safety and Health Regulations 1996. There must also be a concern with
respect to his conduct having regard to section 56(1) of that Act which provides—
56. Discrimination
(1) An employer or prospective employer who in any way treats an employee or prospective employee less favourably
than he otherwise would for the dominant or substantial reason that the employee or prospective employee—
(a) …
(b) …
(c) …
(d) makes or has made a complaint in relation to safety or health to a person who is or was his employer
or fellow employee or an inspector, a safety and health representative or a member of a safety and
health committee,
commits an offence.
Immediately after having been stood down during the meeting on 18 October 2001, Mr Brenzi, Mr Clark, Mr Bird and Ms
Luff all, in a state of disbelief, retreated to where their cars were parked. At that place they had a short discussion. Simon Bird,
as the group’s representative, went back to the Respondent’s office to seek clarification as to what was meant by the term
“stood down”. When he returned to the group he informed them that they had been stood down indefinitely. Mr McCaskey, in
his evidence, said on the issue that he told Mr Bird that they were stood down “until you’ve discussed the matter with
Worksafe WA and mediated a return to work” (see Transcript pages 154-155).
Mr Brenzi testified that immediately after the occurrence of the meeting he telephoned Worksafe to report the events and seek
advice. He said that the inspector to whom he spoke was not able to offer any assistance in regard to what had transpired. Mr
Brenzi’s memory was that contact with Worksafe had been made that evening immediately following the meeting. It is
obvious, however, that his memory in that regard was faulty. When recalled to give rebuttal evidence Mr Brenzi clarified that
he had in fact spoken to a Worksafe inspector the following day. His telephone records that form part of the documentary
evidence before the Court reflect that to be the case.
In any event on that evening following the meeting the guards who had been stood down returned to Mr Clark’s home and
telephone calls were made therefrom with respect to what had transpired. An attempt was made at that time to speak to a
representative of Airlite concerning the matter. Contact was also made with Kevin Scott, the shopping centre’s operations
manager. It suffices to say that the people contacted quite understandably declined to become involved in the dispute.
Thereafter the group went to the home of Darrel Rewita. Mr Rewita had been a former security colleague of the Claimants and
others at the shopping centre prior to the Respondent taking over the contract. He had decided not to join the Respondent. He
had made it known to his colleagues that he had reservations about the Respondent. As a consequence he had secured alternate
employment working for Austal Ships. Other than to express their grievances at what had just happened the group also went to
his place to ascertain whether there was alternative employment available with Austal Ships. That alone signifies that they
were left in no doubt that they had in effect been terminated earlier that evening.
Following their attendance upon Mr Rewita the group returned to Mr Clark’s house. At that time and place Mr Brenzi
contacted his partner’s brother, a lawyer, who in turn gave him Mr Richardson’s contact details. Mr Richardson was contacted
in relation to the matter. It was his advice that each stood down employee should present him or herself to the Respondent for
work on their next rostered shift. Mr Brenzi and Mr Clark each testified that they did not, following the meeting on
18 October 2001 return to the shopping centre until such time as they presented themselves for their next rostered shift. That
was not, however, the case with Ms Luff. She in fact returned to the shopping centre later that night (18 October 2001) for the
purpose of seeking alternate employment.
Mr McCaskey and Mr Cable testified that one Chris Porter, a former guard at the shopping centre, purportedly acting on behalf
of the stood down guards, approached Mr McCaskey at about 6.15 to 6.20 pm that evening for the express purpose of
discussing the issue of the standing down of the signatories. It was the evidence of both Mr McCaskey and Mr Cable that he
was given short shrift. Mr Conway, in his evidence, also made reference to the attendance of Porter. Further evidence was also
given that Mr Bird was seen in and around the shopping centre during that evening following the meeting. Such evidence it is
said supports the Respondent’s contention that the Claimants disclosed confidential information against the interest of the
Respondent and its client. It also supports its view that the Claimants by themselves and through others attempted to harass
and intimidate the Respondent’ directors and its employees.
Mr Mant, the proprietor of the Rockingham City Lottery Kiosk, was called to support the Respondent’s contention that the
Claimants, together with ex-guards, attended the shopping centre on the evening of 18 October 2001 in order to intimidate the
Respondent’s directors and employees. When subjected to cross-examination, Mr Mant could not be sure of when it was that
he saw Mr Rewita and others. His evidence was, accordingly, of no support to the Respondent on the issue.
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It is obvious from their evidence that both Mr McCaskey and Mr Conway were concerned following the meeting that the stood
down guards would either themselves, or through others, create difficulty for them. Accordingly, the guards including Mr
McCaskey and Mr Conway worked in pairs on the night following the meeting. Mr McCaskey teamed up with Mr Cable. They
were together when Mr Porter approached them.
Mr McCaskey testified that he, later that evening, saw Ms Luff, Mr Bird and Mr Clark in civilian clothes in the shopping
centre in the company of Mr Porter. They were basically getting in the road of Mr McCaskey, Mr Cable and Mr Conway (see
Transcript page 158). At page 208 of the transcript Mr McCaskey said,
“They were basically in our face, …”.
He disputed Ms Luff’s evidence that she was not with other guards when she attended the shopping centre on 18 October
2001. Mr Cable in his testimony could not be sure whether he saw Mr Clark or Mr Brenzi that night. Mr Cable did not give
evidence of being abused or threatened by the stood down guards. Mr Conway, in his evidence in chief, could only recall
seeing Mr Bird and Mr Porter. He could not recall seeing any other guard “who had stood themselves down” in the shopping
centre that Thursday night. It must be said that Mr McCaskey’s evidence is materially inconsistent with evidence of other
witnesses on the issue and the weight of evidence is against him. Mr McCaskey also testified that he saw Mr Brenzi at the
shopping centre on Saturday, 20 October 2001 in the company of Mr Bird and another person not known to him.
Mr Brenzi, on his evidence, next returned to the shopping centre following the meeting at 6.00 pm on the evening of
19 October 2001. He presented himself for night shift but there was no one in the office at that time. He accordingly contacted
Mr Conway by telephone. After having returned to the office Mr Conway had a short conversation with him and thereafter
called upon Mr McCaskey to attend. Mr McCaskey attended and a short discussion ensued. The discussion became heated.
Mr Brenzi was told that there was no work for him in the light of the fact that he had stood himself down. He then left the
office and went home.
Mr Clark returned to the shopping centre to commence his next rostered shift, which was a bike shift, on the afternoon of
Saturday 20 October 2001. At that time he went to the security office and found the door to be locked. He caused a cleaner to
contact security and as a result Bob Cable and Greg Edwards attended. Mr Clark informed them that he was there to carry out
his rostered duties. Mr Cable informed Mr Clark that he was not on the roster any more because the roster had been changed.
Indeed he had been taken completely off the roster. Mr Edwards told Mr Clark that he had been permitted to continue working
because he had retracted his signature to the letter. He suggested that Mr Clark might do the same. After that conversation and
as he was about to leave Mr Clark noticed Mr McCaskey to come from around the corner. He then engaged in conversation
with him. He explained to Mr McCaskey that he was there for his rostered shift. Mr McCaskey replied that he was not on the
roster any more and thereafter proceeded to berate Mr Clark concerning his signing the letter. Mr McCaskey at that time also
raised the issue of confidentiality and other reasons going to the justification of the Respondent’s actions.
It suffices to say that neither Mr Brenzi nor Mr Clark, on their evidence, was permitted to return to their jobs. Mr McCaskey
gave evidence that he and Mr Conway offered both Mr Brenzi and Mr Clark the opportunity, on the occasion that they
attended for their rostered shift, to return to work if they retracted their signature from the petition. The Claimants deny that
the offer was made. I find it improbable that the Claimants would have been made such an offer in the light of the fact that it is
obvious that Mr McCaskey considered each of them to be the instigators and main troublemakers. Although Mr Edwards
regained his job by retracting his signature it must be noted that he had taken no part in the meeting and was not seen by his
employer to be an instigator. It is true that Miss Luff was also offered employment upon certain conditions, which included the
retraction of her signature. Notwithstanding that, it is obvious from what transpired in that regard that the offer made to her
was not a genuine one. I say that because despite the fact that she did all that was required of her by the Respondent she was
not re-engaged. I prefer the evidence of the Claimants and Ms Luff to that of Mr McCaskey and Mr Conway concerning the
discussions held in the days that followed the meeting on 18 October 2001.
On 20 October 2001 the Respondent advertised, in the “Employment” section of the West Australian newspaper, vacancies for
the positions of security guards. Mr McCaskey testified that the advertisement had nothing to do with the events of 18 October
2001. He said that the advertisement was part of an ongoing process of recruiting new staff members who could be called upon
if required. That was particularly so in light of the fact that one of their regular guards, namely, Jason Slade had recently left.
Mr Conway on the other hand testified that the Respondent was forced to advertise for guards to fill the position of the
Claimants and other signatories to the letter who had been stood down (see Transcript page 279). If the Court were to accept
Mr Conway’s evidence on the issue, then it is clear that the decision to terminate the Claimants’ employment was made well
prior to 22 October 2001, and possibly even as early as the Thursday of the incident.
On Monday 22 October 2001 the Respondent wrote to each Claimant terminating his employment. The Claimants received
letters that textually were in identical terms. I set out the full text of the letters. (Exhibits 4 and 13)
“Re: Employment with Marine Fire & Security
I refer to a resent petition submitted to our company to which you were a signatory, and a meeting held on Thursday 18th
October 2001, to which you attended.
Marine Fire & Security acknowledges your concerns, but does not agree that this is an Occupational Health & Safety
issue.
As we can not agreed with your demands, and or have any alternate duties for you to perform, your decision to stand
down in accord with your petition places us in a position where we can not offer you any further casual employment.
Further more I would like to draw your attention to our work place agreement and in particular the confidentiality clause
contained therein, as it has been brought to our attention that there has been a number of breaches perpetrated of this
agreement by the signatories of your petition as follows;
•
petition discussed with store holders/traders at Rockingham City Shopping Centre.
•
discussions with ex RCSC guards as to your actions, and the appointment of Chris Porter to
mediate on your behalf.
•
unauthorized disclosure of confidential information relevant to the security of our clients assets.
As we feel you have breached our agreement and compromised RCSC security requirements I have no choice other than
to terminate your employment with our company.
I would ask that you return all property belonging to MFS, RCSC and Airlite group in good order to the security office or
centre management reception, prior to Thursday 25th October 2001. Failure to do so may result in legal action against
you.”
Mr Brenzi, with reference to the letter of dismissal, testified that he did not discuss the letter (exhibit 3) with traders at the
shopping centre. Further, he denied discussing the issue with Mr Porter or instructing him to act on his behalf. He denied
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discussing confidential information. Mr Brenzi said that he had never discussed anything that was not common knowledge. He
reiterated that he had never discussed the letter (exhibit 3) with traders after it was written.
Mr Clark also denied discussing the letter (exhibit 3) with traders. He too denied discussing the situation with Chris Porter or
any other ex-colleague. He testified that he did not instruct Mr Porter to act on his behalf. He rejected the contention that he
discussed confidential security issues with other persons. He said that tenants at the shopping centre had approached him from
time to time concerning the fact that there had been a reduction in the number of guards on night shift. The issue had
apparently been discussed at a tenant’s meeting. Tenants, together with others who operated within the shopping centre, were
well aware of the night shift manning level.
The Respondent’s contention with respect to the confidentiality issue is that both Mr Brenzi and Mr Clark were responsible for
disclosing confidential information concerning manning levels in breach of the confidentiality clause within their respective
workplace agreements. The clause provides—
“Confidentiality—
The employee, may not, without consent of the employer, at any time, from the date of execution of this document, divulge
or communicate to any person, any information which may come into the employee’s knowledge in the course of carrying
out the provisions of this agreement concerning the operations, dealings, transactions, financial arrangements or affairs
of the employer or the employer’s business, and the employee must not make any reproductions or copies of any
confidential information belonging to the employer, or its client(s), without the prior approval of the employer.”
In order to establish such a breach, the Respondent called Steven Thomas, the proprietor of Bakers Delight situated within the
Rockingham City Shopping Centre. It was his evidence that Mr Brenzi disclosed the fact that the manning levels for night shift
security decreased from two guards to one. He also testified that Mr Brenzi had asked him to sign a petition with respect to
that reduction. Mr Brenzi denied under cross-examination asking Mr Thomas to sign a petition. He did concede however
telling Mr Thomas that he was going to be writing a letter concerning the manning levels. He re-affirmed that the reduction of
manning levels was an issue that was well known by shopkeepers and the subject of inquiry by them. Importantly Mr Brenzi
denied advising Mr Thomas or any other retailer for that matter about the outcome of the meeting on 18 October 2001.
There is an obvious contest in the evidence between Mr Thomas and Mr Brenzi. Although seemingly independent, Mr
Thomas’ testimony was unconvincing in delivery. He was very defensive when challenged under cross-examination and
appeared in the process to simply attempt to shore up his evidence given in chief without giving thoughtful consideration to
the matters raised with him. Furthermore, I find it difficult to accept that he now recalls, with any degree of particularity,
exactly what was said during an unremarkable conversation that took place between himself and Mr Brenzi over a year prior to
giving his testimony. That is even more so in the light of the fact that the issue of manning levels, on his evidence, was
unimportant to him. Where there is conflict between the evidence of Mr Thomas and that of Mr Brenzi I prefer Mr Brenzi’s
evidence.
I accept the evidence given by each of Mr Clark and Mr Brenzi that they did not disclose confidential information. I accept
that any conversation on the topic of manning levels that they may have engaged in was a matter of common knowledge to
retailers. There is no evidence that they discussed such matters with persons other than retailers. Further, I do not accept that
the Claimants disclosed the fact of their removal to retailers on the evening of 18 October 2001. Indeed I find that neither
Claimant was at the shopping centre that evening.
Mr Brenzi testified that he currently works as a truck driver. He did not, however, during the course of his testimony address
the issue of his employment subsequent to dismissal. Notwithstanding that, there is evidentiary material in regard to that issue
found in the derivative document (exhibit 7) received into evidence without objection. That discloses that Mr Brenzi was
subsequent to his termination unable to secure employment until 1 January 2002.
Mr Clark, in his testimony, detailed the efforts that he made in attempting to find alternate employment. He found work as a
cleaner just after Christmas 2001. He shared his income derived from that job with his son who in effect shared the job with
him. Mr Clark received no income for the eleven weeks from termination up to 4 January 2002. Thereafter he received a
significantly reduced income until 29 April 2002 at which time he was re-engaged by United Constructions, a former employer
of his.

Were the Claimants Harshly, Oppressively of Unfairly Dismissed?
53 The Claimants allege that their respective dismissals, which occurred on 22 October 2001, had its origin, in each instance, in
the incident that occurred at the meeting on 18 October 2001. The Claimants say that during that meeting they were stood
down in consequence of raising legitimate safety issues of concern. The Respondent’s view, however, is that the Claimants
and other signatories to the letter stood themselves down during the course of the meeting. On that issue, I prefer the evidence
of the Claimants. Indeed their version of what occurred at the meeting is supported by the Respondent’s own witnesses, Ms
Luff and Mr Cable (under cross examination). The fact that Mr Bird had to necessarily clarify with Mr McCaskey the effect of
the signatories being stood down unequivocally demonstrates a standing down at the direction of Mr McCaskey and upon his
terms. There is absolutely no doubt about the fact that those stood down took the view that they had been sacked. Ms Luff
expressly stated that in her evidence and the conduct of the attending signatories post the meeting is reflective of the fact that
they knew their jobs had in reality been terminated.
54 The Respondent in its letter to the Claimants dated 22 October 2001 purported to justify termination, inter alia, by virtue of the
Claimants’ alleged breach of the confidentiality clause as contained within their respective workplace agreements. In that
regard it is alleged that the breach was constituted by the Claimants’ disclosure to retailers and others of what transpired at the
meeting on 18 October 2001 and by their appointment of Mr Chris Porter to act on their behalf. Further, it is alleged that the
Claimants’ discussion with retailers concerning the letter (exhibit 3) also constitutes a breach of confidentiality. Both
Claimants deny having instructed or appointed Mr Porter to act on their behalf. Indeed there is not a scintilla of evidence to
support the Respondent’s contention that they did. With respect to the confidentiality issue generally, I accept that there can be
no breach of confidentiality when information is already in the public arena. I accept the evidence of Mr Clark and Mr Brenzi
that the level of night guard manning was common knowledge amongst retailers at the shopping centre. Indeed I find it
difficult to accept that the traders did not know that there was only one security guard on at night some four months after the
change had been made. Further, I do not accept that the traders learned of the standing down of the signatories from the
Claimants themselves on 18 October 2001. I accept the testimony of both Mr Clark and Mr Brenzi that they did not, following
their standing down, attend the shopping centre until they presented themselves for duty. Where there is conflict in the
evidence on the issue I prefer the evidence of the Claimants. Although it is undeniable that both Ms Luff and Mr Bird attended
the shopping centre and were seen in the company of former guards, it cannot be found that the Claimants did the same. I
reject the testimony of Mr McCaskey that the Claimants conducted themselves in an unacceptable way following the meeting
on 18 October until 22 October 2001. The evidence given by Mr McCaskey concerning alleged threatening behaviour by the
Claimants during the relevant period is unsupported by the testimony of those such as Mr Cable and Mr Conway who were in
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a position to have seen it happen. It is possible to conclude that, in the light of his excited state following the incident on
18 October 2001, Mr McCaskey has lumped all the guards in together and tarred them all with the same brush. It seems that he
concluded all guards and ex-guards were acting in concert against the interests of the Respondent. As a consequence he may
have become confused as to who actually did what and as to when. His collective view of the guards’ acts may explain the
distortion in his recollection. There is no evidence to support the contention that the Claimants, between 18 October and
22 October 2001, harassed the Respondent’s directors or staff.
Mr McCaskey’s evidence is that the reason for termination of employment had nothing to do with the issues raised in the letter
of concern. Mr Conway, on the other hand, gave a differing reason. He said that because the Claimants had done nothing to
resolve the Worksafe situation termination resulted. He said that the decision was also made in the light of both he and Mr
McCaskey becoming aware of the breaches of confidentiality. Consequently the decision was made to place an advertisement
for security guards and to terminate the employment of those security guards who had been stood down (see Transcript pages
279-281).
The Respondent submits that it was entitled to terminate the Claimants’ employment. It says that upon discovery that
breaches of security had occurred, coupled with information given by Mr Thomas that Mr Brenzi had threatened to walk out
and go on strike, the Respondent was entitled to examine the actions of the group as a whole and the individual actions of the
Claimants and concluded that the Claimants had taken such steps and manifested such intention as to clearly indicate that the
Claimants had no intention of resolving the matter as provided for in their workplace agreements. The Respondent maintains
that the Claimants had manifested such an intention to breach the core and fundamental trust and mutual respect to
demonstrate no prospect of the employment being able to continue. The deliberate wilful flouting of the essential term of
employment by the Claimants indicates that the Respondent had reason to summarily dismiss the Claimants.
The Respondent submits that Mr Brenzi and the other guards stood down had no intention of resolving the Worksafe issue but
rather conducted themselves in adversarial approach, intent on continuing in the conspiracy with others to withdraw their
services. In such circumstances, instant dismissal on account of gross misconduct was warranted.
I reject the Respondent’s contention. In my view the Claimants could have done no more than what they did with respect to
the Worksafe issue. When contacted on 19 October 2001 the Worksafe inspector to whom Mr Brenzi spoke was not
prepared to assist. In any event it is obvious that by that stage both Claimants had the clear impression that they would no
longer be given the opportunity to work for the Respondent. It was clear to the Claimants that they had been sacked. To
attempt to do anything more in the light of the Worksafe response was futile in all the circumstances. The fact that the
Claimants did not immediately accept the repudiation of their contracts of employment but rather put the Respondent to the
test on advice received from their industrial agent did not materially change the situation. In so far as the Respondent relies
on Mr Thomas’ evidence on the issue to support its case I reject it. I have made comment about Mr Thomas’ evidence. I
found his evidence in the main to be unsatisfactory and, as such, could not be relied upon with respect to this issue.
The decision to terminate the Claimant’s employment was, in reality made either just before or just after the meeting that took
place on 18 October 2001. That is the only possible inference to be drawn in the light of Mr Conway’s evidence. That
inference can also be drawn in the light of evidence concerning the employment advertisement in the Saturday edition of the
West Australian newspaper on 20 October 2001. That is particularly so when consideration is given to the deadline for the
placement of such advertisement.
I conclude that the reason why the Claimants were dismissed was because each of them had signed a letter expressing concern
about a safety risk. The Respondent was quite entitled to disagree with the contents of the letter. However, rather than
rationally explain why the Respondent believed that the deployment of an additional night guard was not warranted, it simply
dismissed the Claimants out of hand. The letter was taken as a threat of refusal to work alone at night. It is obvious, however,
from the letter itself that there was no such threat. The letter was no more than the communication, on a collective basis, of the
signatories’ respective concerns. It is obvious that the Respondent, through Mr McCaskey, took the letter as an affront to his
authority and set about a process of dispensing with those troublesome employees who were prepared to question the
Respondent’s actions. The decision to terminate resulted directly from the raising of the safety issue. In the light of the
evidence there must be some real suspicion as to whether there may have been a breach of section 56 of the Occupational
Safety and Health Act 1984.
The letters of dismissal were, in my view, baseless and aimed at justifying the Respondent’s decision to terminate the
employment of the Claimants. A decision made which was without merit. It could not be said that the Claimants had
misconducted themselves so as to be subject to summary dismissal.
The Claimants bear the onus of proof to demonstrate that they were unfairly, harshly or oppressively dismissed.
The question to be considered by the Court in determining whether the Claimants were unfairly, harshly or oppressively
dismissed is set out in Miles v FMWU (1985) 65 WAIG 385 where His Honour Brinsden J said at page 386—
“As His Honour points out the question to be investigated is not a question as to the respective legal rights of the
employer and the employee but a question whether the legal right of the employer has been exercised so harshly or
oppressively against the employee as to amount to an abuse of that right.”
The matter must be determined according to contemporary standards and necessarily involves an assessment of the particular
facts. In my view, the dismissals, in each instance, for the reasons stated, were demonstrably harsh, oppressive or unfair.

Jurisdiction
65 The claims made in these matters are brought pursuant to section 51 of the Workplace Agreements Act 1993 (the WPA). That
provision as it was at the time the claims were filed stated—
Unfair dismissal
51.
(1)
Where –
(a)
a person who was a party to a workplace agreement as an employee claims that he or she has been
unfairly dismissed from employment in breach of the provision implied in the agreement by section
18; and
(b)
section 7G (1) (b) of the Industrial Relations Act 1979 does not apply,

66

the person dismissed may bring an action in an industrial magistrate’s court against the employer for relief in respect of
that dismissal.
Pursuant to section 49 of the WPA the term “unfair” in relation to dismissal is defined to include harsh or oppressive.
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Relevantly, section 18 of the WPA provides—
Implied provision as to unfair dismissal
18.
(1)
There is implied in every workplace agreement a provision that the employer must not unfairly,
harshly or oppressively dismiss from employment any employee who is a party to the agreement.
(2)
The provision described in subsection (1) is enforceable under section 51 of this Act or under section
7G of the Industrial Relations Act 1979, as the case may be, and not otherwise.
(3)
A workplace agreement must not exclude the operation of subsection (1) and to the extent that it
purports to do so it is of no effect.
68 It is axiomatic that for this Court’s jurisdiction to be enlivened there must be a registered workplace agreement between the
parties. It is common ground that the Claimants in each instance entered into individual workplace agreements on 14 June
2001. Those agreements expired on 30 September 2001.
69 The workplace agreements provided under the heading “Term of Agreement” at 2 thereof as follows—
“2.
At the expiry of this agreement, the terms and conditions of this agreement shall continue to operate until such
time as the parties negotiate a new agreement.”
70 As previously stated the alleged unfair dismissals took place on 22 October 2001 being after the expiry of the workplace
agreements. Accordingly, the question is one of whether the expired workplace agreements continued to govern the
employment relationship between the employer on the one hand and the Claimants on the other.
71 Relevantly, section 19(4) of the WPA provides—
(4) On the expiry of a workplace agreement this Act no longer applies to any contract of employment that it governed and
that contract then becomes subject to relevant award provisions (if any) unless it becomes subject to –
(a)
another workplace agreement; or
(b)
some other arrangement between the parties provided for in the expired workplace agreement.
72 In submissions the Claimants pointed out that the words “some other arrangement” in section 19(4) could be constructed as
meaning an arrangement that is “other” or different to the arrangement constituted by the expired workplace agreement. It is
submitted that given that the arrangement in each of the expired workplace agreements is the same arrangement as that
previously existing in the expired agreements that such may not constitute “some other arrangement” as contemplated in
section 19(4)(b) of the WPA.
73 The Respondent in that regard says that—
“Given that Section 19(4)(a) explicitly contemplates for another workplace agreement subsequent to the expiry of the
workplace agreement it is clear that the word “other” found in Section 19(4)(b) does not solely refer a different
workplace agreement. Given the explicit inclusion in Section 19(4)(a) of the WPA for the entering into of another
workplace arrangement, construing another to mean a different agreement seems a duplication and unlikely.
On this basis the workplace agreement continues to be in effect subsequent to
30 September 2001.”
(See pages 1 & 2 of the Respondent’s written submissions)
74 The Respondent, accordingly, submits that this Court has jurisdiction to hear and determine these matters.
75 If the word “other” is interpreted in the manner suggested by the Claimants it would necessarily result in the parties to a
contract of employment being able to enter into an arrangement that is neither governed by the WPA or the relevant award.
Indeed that would be inconsistent with the provisions of section 114 of the Industrial Relations Act 1979. In my view the
provision in section 19(4)(a) of the WPA permits the type of extension clause hereinbefore referred to.
76 Having overcome that jurisdictional hurdle, consideration must also be given to the implications of section 14(2) of the WPA
in the event that a finding is made that the Claimants’ employment was in each instance subject to a series of separate and
discrete contracts of employment as opposed to a single ongoing contract. In that regard the Claimants concede in submissions
that in the event of such a finding because section 14(2) of the WPA was not complied with, the expired workplace agreements
could not have application thereby rendering nugatory the Court’s ability to hear and determine the claims made pursuant to
the WPA.
77 In that regard it is submitted that if the employment is truly casual, it is subject to a series of individual and separate contracts
of employment each expiring with the effluxion of time at the end of each period of work. In the absence of an express written
agreement that the workplace agreement is to apply to the subsequent individual and separate contracts of employment, the
workplace agreement simply does not apply to the employment after the first “casual” contract of employment has expired. It
follows that the Court does not, in those circumstances, have jurisdiction to deal with a claim for relief from an unfair
dismissal by a “true” casual employee who has entered into a workplace agreement where the requirements of section 14(2)
have not been satisfied. The workplace agreement cannot, therefore, have effect after its expiry date.
78 I agree with the submission. In the absence of the existence of a registered workplace agreement, the jurisdiction of this Court
to deal with claims of unfair dismissal does not exist. Such jurisdictional issue in this regard can only be determined upon a
finding being made concerning the issue of whether or not the Claimants were at all material times casual employees.
Were the Claimants Casual Employees?
79 It is common ground that each Claimant was engaged and paid as a casual employee. The Claimants, however, suggest that
notwithstanding that, they were not “true casual employees”. The expression “casual employee” has no fixed legal meaning
(Doyle v Sydney Steel Co Ltd (1936) 36 CLR 545; Squirrel v Bibra Lakes Adventure World (1984) 64 WAIG 1934). Indeed
it has different meaning in different contracts. However, it is nevertheless the case that a true casual employee, at common
law, is one who is employed under a series of discrete and separate contracts with no mutuality of obligations at the expiry of
each of those contracts (Stewart v Port Noalinga Hotels Ltd (1980) 47 SAIR 406 at 420 and Coad & Coad v Dalstar t/as The
Skippers Club (1998) 79 WAIG 266). Whether an employee is a true casual employee is a question of fact to be determined
from the conduct of the parties and is not dependent upon the designation given to them.
80 “Casual Employee” is defined in section 3(1) of the Minimum Conditions of Employment Act 1993 (WA) (the MCE Act).
The definition provides—
“casual employee” means an employee who is employed on the basis that(a)
the employment is casual; and
(b)
there is no entitlement to paid leave.
and who is informed of those conditions of employment before he or she is engaged;
67

1014
81

82
83

84

85

86

87

88

89

90

91

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

In my view, the definition provided for in the MCE Act does not alter the fact-finding exercise of this Court. Clearly a casual
employee, within the meaning of the MCE Act, cannot be an employee who is employed under a single ongoing contract of
employment but rather a series of individual and separate contracts of employment.
The labelling of an employee as a casual cannot render a person a casual employee who is in reality a permanent employee
(see Moreno v Serco (Australia) Pty Ltd 76 WAIG 93 and MEWU v Centurion Industries Ltd (1996) 76 WAIG 1287).
In Centurion (supra) the Full Bench said at page 1289—
“The label of casual did not correctly designate what the contract was or what his employment was, and the indicia to
which we have referred to and all of the evidence lead and led properly to a finding that Mr Coci was never engaged as
or employed as a casual employee.”
In Butler v Canon Food Service Pty Ltd (2000) 80 WAIG 3044 I held that the question of whether an employee was
employed as a casual employee under the workplace agreement that governed the employment is dependent on whether the
employment could be at common law found to be a casual employee. At page 3049 I said—
“The complainant’s employment could not be described as casual. Although Mrs Butler is categorised in the workplace
agreement as being a casual, and she was paid as a casual, the actual operation of the contract of employment was not of
a casual nature.”
In Lopdell v Kulin Industries Pty Ltd (2000) 80 WAIG 3287 I said at page 3058—
“The factual circumstances evidencing the association between the parties show that there was nothing informal,
uncertain or irregular about the relationship. Although informality uncertainty and irregularity are not in themselves
determinative of the issue of whether or not an employee is a casual, they nevertheless form part of the indicia to be
considered. Each case will turn on its own facts. In my view in light of the facts the complainant’s employment in this
case could not be described as casual. In my view the working relationship between the complainant and defendant
demonstrably dictates that the complainant was not a casual employee, notwithstanding the labelling of him as such and
his acceptance of that label.”
I noted in Lopdell (supra) at 3056 that—
“Each period of hiring is distinct and severable and any continuing relationship does not mean in law a continuing
contract. Rather, it would be regarded as a series of individual and isolated contracts for work. In a continuing contract
the nature of the obligations on the parties is fundamentally different. The employee is promising to be at work or be
available for work unless he or she gives due notice of termination. Likewise, the employer is promising to continue the
employment contract subject to termination only in accordance with the contract.”
The test is a contractual test and the answer depends upon the contractual nature and the actual operation of the employment
relationship. The degree of formality, certainty and regularity in a relationship are factors to be weighed in the balance in
determining the true contractual nature of the employment relationship.
Turning to the facts of this matter, the Claimants point out that each workplace agreement was poorly drafted. They do not
disclose whether the Claimants, in each instance, were engaged on a “full time, part time or on a casual basis”. It is submitted
on their behalf that although they were paid the casual rate of pay they were nevertheless full time employees working on a
regular basis, with the same pattern of shifts pursuant to a two weekly roster.
In this matter Mr Brenzi accepts that he was employed on a casual basis. Mr Clark could not actually recall the basis of his
engagement. When cross-examined, however, he recalled that only casual work was offered. I set out the relevant portions of
his evidence on the issue, found at page 60 of the transcript—
“Okay. And the work offered, he only offered casual work? --- At the time, yes. He said he was hoping to - - you know, if
things worked out and that, it could be on a permanent basis later on, but –
So only casual work was offered? --- Yes.
And the rates of pay for casual work, did he tell you what the rates of pay for casual work was? --- Yes. He went through
what was on the sheet?, sir, yeah.
And did you understand that you would get an increased rate of pay for casual work? --- Yes.
Was there a consequence of that increased rate of pay, or was there a reason for that increased rate of pay when you
were told that? --- I’m trying to remember now, sir. I can’t recall one?.
I put it to you that there was an increased rate of pay offered because the - - there was no annual leave allowed and no
sick leave allowed? --- Sick leave, yeah. That’s right, yeah”.
It is the case that both Claimants acknowledge being advised prior to completing their workplace agreements that their
employment was on a causal basis. Indeed they completed the tax declaration forms to reflect that (see exhibits 8 and 19). Both
Claimants were informed of the conditions of their employment before they were employed and, in particular that as there was
no entitlement to leave pay they were to receive 15% above the full time employee wage rate.
It is the case that Mr McCaskey, at the meeting on 14 June 2001, informed those present why they could not be employed on a
full time basis. That was because the Respondent had no guarantee of the continuation of its contract. In such circumstances
the Respondent could not give any certainty as to future employment and, therefore, chose to employee its staff on a casual
basis, which was both understood and accepted by the Claimants. The following findings are accordingly made—
•
The Claimants were engaged as casuals.
•
They accepted that their engagement was casual as reflected in their tax declaration forms.
•
The Claimants accepted that their employment was not ongoing. There consequently could be no reasonable expectation
that work would be available for more that two weeks into the future. The Claimants held no more than a hope that the
casual employment may develop into permanent employment later on if the Respondent’s circumstances were to change
(see Transcript page 60).
•
Despite the hours worked by the Claimants being reasonably regular there were nevertheless changes in the roster as to
shifts and hours to accommodate both the Claimants and the Respondent.
•
The Claimants worked in accordance with a two weekly roster published in advance and there was no guarantee or
expectation of work beyond each two-week period.
•
The Claimants were paid on a fortnightly basis.
•
The total period worked by the Claimants amounted to about 3 months and 3 weeks. It was not a long-term engagement.
The stage had not been reached where it was reasonable to expect continuity of employment.
•
The Claimants were free to work for other employers. However, I accept that in view of the hours worked that was not
likely to occur.
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In my view the factual circumstances which reflect the actual operation of the contractual relationship demonstrates that the
employment relationship was a casual one. There was no obligation on either party to continue the relationship. Each period of
hiring was distinct and severable. The continuing relationship between the Claimants and Respondent did not in law evince a
continuing contract.
93 Given my findings, for the reasons previously stated I find that I am without jurisdiction to hear and determine the claims.
Result
94 For the reasons hereinbefore expressed, I find that this Court does not have jurisdiction to determine the claims.
95 I will hear the parties as to the orders to be made.
G.. CICCHINI,
Industrial Magistrate.
92
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WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATE’S COURT
PARTIES
JANE GARDINER, MARGARET ANNE MACFARLANE, CLAIMANTS
v.
BED, BATH N. TABLE PTY LTD, RESPONDENT
CORAM
MAGISTRATE W TARR
DATE
FRIDAY, 7 MARCH 2003
CLAIM NO/S
M 234 OF 2002, M 236 OF 2002
CITATION NO.
2003 WAIRC 07968
_________________________________________________________________________________________________________
Representation
Claimants

Ms J Gardiner in person in respect of claim No M 234 of 2002
Mrs MA MacFarlane in person in respect of claim No M 236 of 2002
Respondent
Ms L Gibbs (of Counsel) of The Chamber of Commerce and Industry of Western Australia appeared
for the Respondent.
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Reasons for Decision
I commence these reasons with both cases combined because that is how the hearing was conducted until a certain point. The
above named Claimants have brought actions against the Respondent alleging that the Respondent has not complied with the
provisions of the Shop and Warehouse (Wholesale and Retail Establishment) State Award 1977 No. R32 of 1976 (the
award).
Earlier in the proceedings there had been an order made that both actions be heard together. The Claimants, in their amended
Particulars of Claim, seek orders for payment and penalties for breaches of the award in relation to a number of matters,
including Display of Roster, Meal Money, Overtime, Annual Leave, Time and Wages Record, Other Provisions, Introduction
of Change and Late Night Trading Establishments.
There are issues as to whether the award applied to the Claimants and whether the Respondents were in an industry carried on
by the Respondents named in Schedule “C” of the award. It was decided, therefore, to deal firstly, as a preliminary issue with
the question of award applicability.
Clause 3.-Scope of the award provides that—
“This award shall apply to all workers employed in any calling or callings herein mentioned in the industry or industries
carried on by the Respondents named in Schedule “C” and to all employers employing those workers.”
The onus of proof in an action of the type herein is the Claimant’s, and the standard of proof is on the balance of probabilities.
The Claimants have the onus of proving each element of their claim and each issue therein.
The first element to be established to prove award coverage is the existence of an award. The Claimants were not represented
and although they claimed to have obtained legal advice from at least two sources it became apparent, particularly during the
evidence of Ms Gardiner, that the Claimants did not have full knowledge of what was required of them.
It remains my view that it was in the interests of the parties to deal with the matters before me on their merits. I therefore
extended some latitude to the Claimants and they were able to arrange to obtain and produce a certified copy of the award and
therefore prove its existence.
A no-case submission was made on the issue that the Respondent was bound by the award. I gave an ex tempore decision,
finding that the evidence supported a prima facie finding that the Respondent was so bound in relation to workers employed in
any of the callings mentioned in the award.
I now turn to the issue of whether the Claimants were employed in any calling or callings mentioned in the award.
The Claimants argue that they were in effect Shop Assistants. Ms Gardiner maintains she was a Shop Assistant - In Charge.
There is no calling in the award of Shop Assistant - In Charge. However, there is provision for the payment to a Shop Assistant
of an in-charge allowance. This provision is found in clause 28(2).
On the second day of the hearing of these matters the Claimant, Ms Gardiner, was unable to be present and was, therefore, not
in Court when the Respondent called its evidence. It was agreed that the hearing should continue in relation to Mrs
MacFarlane’s claim and Ms Gardiner’s claim was adjourned until today. My reasons for decision from this point, therefore,
can only apply in relation to Mrs MacFarlane.
Mrs MacFarlane accepted the offer of a position of Store Manager of the Karrinyup store by the Respondent in a letter dated
6 November 2000 (exhibit F). That letter offered a commencing salary of $33,000.00, plus superannuation, and was effective
as of Monday, 20 November 2000. The Respondent is a company which owns and operates what could be described as a
national chain of retail shops. As I understand the evidence, there are about 36 shops Australia wide. Six of those are in
Western Australia.
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As the company name suggests, the stores retail a variety of manchester and other household items. Each store stocks items
supplied through the Respondent’s organisation. The Respondent has a National Manager, State Managers and in each store a
Store Manager. The duties and responsibilities of a Store Manager are set out in the position description attached to and part of
exhibit A. The position description has a number of headings with the first being “KEY FOCUS” and that is—
“To ensure the profitable operations of the store through high standards of Customer Service, Stock Management, Visual
Merchandising, Store Presentation, Security and Loss Prevention.”
The duties go on under the heading of “Customer Service”—
•
To ensure all staff demonstrate total commitment to customer satisfaction and provide prompt, friendly assistance.
•
To create and maintain a positive and productive working environment that will encourage a positive shopping
experience for our customers.
•
Develop and encourage staff to create and build long term relationships with our customers.
•
To ensure staff consistently present an enthusiastic attitude to our Customer, the Merchandise and the Company.
The Store Manager was to ensure that all staff had a high standard of product knowledge. The Store Manager was responsible
for loss prevention and store security and was to ensure the company standards are strictly adhered to in relation to those
matters. The Store Manager was accountable for store presentation in all product categories, and for stock control. Then there
are headings of “Marketing/Catalogue”, “Administration”, “Expense Control”, “Sales” and “Staff Training and Development”.
Mrs MacFarlane gave evidence she was Store Manager in name only and had little autonomy. Her store was in effect managed
by the State Manager, Mrs Carmen Fasolo. Mrs MacFarlane said she expected to have more control in running the store and
was told when she commenced that she should run the store as if it was her own business.
It was the Respondent’s evidence that there were policies and procedures in place so that all stores were generally the same in
the way they were operated, the stock they carried and its presentation. Bed Bath ‘N’ Table Pty Ltd is a large company with
guidelines to ensure that all stores followed the same procedures and merchandising format. Those policies and guidelines
were to ensure uniformity in the stores. Mrs Fasolo was responsible, for the six stores in this State, to the National Sales
Manager and the Store Managers were in turn responsible to her.
Mrs Nicole Smith gave evidence that she is currently employed as Manager of the Booragoon store and has been for 2 years.
She accepts that she is in charge of staff in her store and generally manages the store. She gave evidence that she knows Mrs
MacFarlane who, she said, was a Store Manager at the same time as herself over a period of about 12 months. They spoke on
the telephone from time to time and discussed matters relating to their positions and stores. She said Mrs MacFarlane was
present when they attended the monthly manager meetings and training sessions. In her view they would have had the same
duties, which included training staff on product knowledge, sales and ensuring that they followed procedures and performed
their duties within company policy.
Mrs MacFarlane claims she was employed as a Shop Assistant. “Shop Assistant” is defined in clause 6.-Definitions of the
award as follows—
“ ‘Shop Assistant’ shall mean a worker performing one or more of the following function in retail or wholesale
establishments—
(i)
the receipt into and preparation for sale and or display of goods in or about any shop,
(ii)
the prepacking or packing, weighing, assembling, pricing or preparing of goods or provisions or
produce for sale,
(iii)
the display, shelf filling, replenishing or any other method of exposure or presentation for sale of
goods,
(iv)
the sale of goods by any means,
(v)
the receiving, arranging or making payment by any means,
(vi)
the recording by any means of a sale or sales,
(vii)
the wrapping or packing of goods for despatch.”
No doubt Mrs MacFarlane did the duties in the definition, as the business of the Respondent was the retail sale of its products.
She did, however, have other responsibilities as outlined in the Store Manager’s position statement and described by the
Respondent’s witnesses. However, because of the need for uniformity and consistency within all of the Respondent’s stores,
she could not expect to have the authority to make changes or engage in other activities which were inconsistent with the
company’s philosophy.
It is apparent on the evidence that Mrs MacFarlane was employed as a Store Manager and was paid as a Store Manager an
amount which was approximately $8000.00 a year more than a Shop Assistant. She considered herself to be a Store Manager.
Her supervisor, the State Manager, expected her to perform the duties of a Store Manager. In my view, it was not reasonable
for Mrs MacFarlane to expect she could run the store in a way inconsistent with the company guidelines and not be subject to
the control exercised by her State Manager.
On the evidence before me, Mrs MacFarlane was a Store Manager and that was not a title for her position which was a sham. I
therefore find that she was not employed in any of the callings mentioned in the award. This case, in my view, is on all fours
with the decision of the Full Bench of the Western Australian Industrial Relations Commission in Richardson v Action Food
Barns WA Pty Ltd 65 WAIG 1087, where the Industrial Magistrate’s finding that a worker employed firstly as a Trainee Shop
Manager and then as an Assistant Manager was not a Shop Assistant within the calling mentioned in the award, although her
duties included those of a Shop Assistant, and that decision was upheld. Therefore, the claim of Mrs MacFarlane will be
dismissed.
W. TARR,
Industrial Magistrate.
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POWER OF ENTRY—Matters pertaining to—
2003 WAIRC 08001
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
BURSWOOD RESORT (MANAGEMENT) LIMITED, APPLICANT
v.
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
WEDNESDAY, 26 MARCH 2003
FILE NO/S.
APPLICATION 1985 OF 2002
CITATION NO.
2003 WAIRC 08001
_________________________________________________________________________________________________________
Result
Application dismissed
_________________________________________________________________________________________________________
Order
WHEREAS on 5 December 2002 the Applicant applied to the Commission for an order pursuant to the Industrial Relations Act,
1979; and
WHEREAS on 5 December 2002 the Commission convened a conference for the purpose of conciliating between the parties; and
WHEREAS at the conclusion of that conference the Applicant was given further time to consider their position; and
WHEREAS on 13 March 2003 the Commission wrote to the Applicant requesting they advise the Commission of their intentions in
relation to this matter; and
WHEREAS by letter dated 25 March 2003 the Applicant’s representative advised the Commission that it did not intend to continue
with the matter and it should be dismissed;
_________
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders—
THAT the application be, and is hereby, dismissed.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
____________________
2003 WAIRC 07890
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
PERSONNEL SERVICES AND LABOUR HIRE PTY LTD, APPLICANT
v.
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
MONDAY, 10 MARCH 2003
FILE NO.
APPLICATION 73 OF 2003
CITATION NO.
2003 WAIRC 07890
_________________________________________________________________________________________________________
Result
Discontinued
_________________________________________________________________________________________________________
Order
WHEREAS on 22nd January 2003 Personnel Services and Labour Hire Pty Ltd applied to the Commission for an order pursuant to
Section 49J(5) of the Industrial Relations Act, 1979; and
WHEREAS on 29th January 2003 the Commission conducted a conference between the parties and the matter was later listed for
hearing on 27th February 2003 for programming matters and the matter was stood over pending further advice from the parties
regarding a future date for hearing; and
WHEREAS on 7th March 2003 the Applicant’s Agent requested of the Commission that the matter be discontinued and the
Commission decided to discontinue the proceedings.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders—
THAT the application be, and is hereby, discontinued.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
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EMPLOYER-EMPLOYEE AGREEMENTS—Appeals against refusal
of registration
2003 WAIRC 08023
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CITY OF MELVILLE, APPELLANT
v.
REGISTRAR, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DATE
FRIDAY, 28 MARCH 2003
FILE NO/S.
APPLICATION 101 OF 2003, APPLICATION 103 OF 2003, APPLICATION 104 OF 2003,
APPLICATION 105 OF 2003, APPLICATION 106 OF 2003, APPLICATION 107 OF 2003
CITATION NO.
2003 WAIRC 08023
_________________________________________________________________________________________________________
Result
Appeals upheld. Refusals set aside and matters remitted to Registrar with directions
Representation
Applicant
Mr G Bartlett of counsel
Respondent
No appearance on behalf of the respondent
Intervenors
Mr S Bibby as bargaining agent on behalf of employees party to EEAs
_________________________________________________________________________________________________________
Reasons for Decision
These matters involve appeals pursuant to s 97VM of the Industrial Relations Act 1979 (“the Act”) from the refusal by
the Registrar to register employer employee agreements (“EEAs”) between the appellant and six of its employees.
2. The appellant seeks relief from the Commission by way of orders as contained in the notices of appeal, that the decision
by the Registrar to refuse registration of EEAs be set aside and the matters be remitted to the Registrar with certain
directions.
3. Mr Bartlett of counsel appeared on behalf of the appellant. There was no appearance by the Registrar in these
proceedings.
Intervention
4. At the commencement of the appeal, an application to intervene was made by Mr Bibby, a duly authorised bargaining
agent appointed by the employees party to the EEAs, pursuant to s 97UJ of the Act. After hearing argument in relation to
the proposed leave to intervene, the Commission granted Mr Bibby leave to intervene in the appeals pursuant to s
27(1)(k) of the Act, in accordance with the powers conferred on the Commission in appeals of this kind, provided by s
97VQ(2) of the Act. The ambit of the intervenors’ interest was narrowly cast. It was limited to submissions in relation to
whether the relevant employees, parties to the EEAs, have as the relevant underpinning award for the purposes of the
application of the no disadvantage test prescribed by Division 6 of Part VID of the Act, the terms of the Local
Government Officers (Western Australia) Award 1999 (Cth) (“The Federal Award”) or the terms of the Security Officers
Award 1981, an award of this Commission (“The Award”).
5. A preliminary issue arose as to the standing of the intervenor to be granted leave to intervene in these proceedings,
pursuant to s 27(1)(k) of the Act. As I have already observed, the Commission was satisfied that Mr Bibby was a duly
appointed bargaining agent for the purposes of s 97UJ of the Act. Section 97UJ relevantly provides as follows—
“97UJ. Bargaining agents
(1)
An employer or employee may, by instrument in writing, appoint a person to be his or her bargaining agent —
(a)
for the negotiation and making of an EEA;
(b)
in connection with the registration of an EEA;
(c)
for the negotiation and making of a cancellation agreement; or
(d)
for the purpose of acting for him or her in connection with any question, dispute or difficulty that has
arisen or may arise out of or in the course of the employment.
(2)
Any person may be appointed as a bargaining agent, including an organization or association that is registered
under Part II Division 4.
(3)
An appointment of a bargaining agent may be terminated at any time by notice of termination given in writing
to the agent.
(4)
A copy of an instrument of appointment or a notice of termination must be given to the other party.
(5)
For the purposes of section 77A of the Legal Practitioners Act 1893 a bargaining agent is authorised —
(a)
to appear for a party in proceedings as mentioned in section 97WJ; and
(b)
to provide advice and other services in performing the functions referred to in subsection (1).
(6)
Subject to section 112A(1a)(c)(i), subsection (1)(d) does not affect the requirement of that section that only a
person who is registered under that section may appear as an agent under section 31, 81E or 91.”
6. It is apparent from the terms of s 97UJ(1) that an employer or an employee may appoint a bargaining agent in relation to
an EEA for a number of purposes. Those purposes include negotiations in the making of an EEA; matters in connection
with the registration of an EEA; the negotiation and making of a cancellation agreement or for the purposes of acting in
relation to any question, dispute or difficulty that has arisen or might arise out of or in the course of the employment
pursuant to the EEA.
7. At first blush, it is apparent that s 97UJ(1) does not expressly provide for the appointment of a bargaining agent for the
purposes of participation in appeal proceedings in accordance with s 97VM of the Act. However I formed the view that
the purpose conferred by s 97UJ(1)(b) for the appointment of a bargaining agent “in connection with” the registration of
1.
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an EEA, was, properly construed, broad enough to contemplate participation by a bargaining agent duly appointed, in any
appeal proceedings brought from the refusal of the registration of an EEA. The Commission reached this conclusion for
the following reasons.
8. It is of note that the draftsperson of s 97UJ(1)(b) did not simply refer to, for example, “for the registration of an EEA” or
words of similar import. The phrase “in connection with” appears to have been deliberately used and in my opinion, is to
be contrasted with the language used in s 97UJ(1)(a), (c) and (d) which provisions appear to be narrowly focused on the
subject matter of those paragraphs.
9. The phrase “in connection with” has been judicially considered on a number of occasions. In Hatrick (A) & Co v R (1923)
AC 213 at 225 - 227 the Privy Council considered the meaning of the phrase “in connection with” for the purposes of s
10 of the Government Railway Act 1908 (NZ). In that case, the issue arose as to whether goods carried on a railway or
stored in any shed or store were “in connection with” a Railway, for the purposes of fixing scales of charges. The Privy
Council concluded that the phrase “in connection with a railway” meant being “connected with, subserving and being
ancillary to, the business of a railway as such carriers...”
10. In Berry v FCT (1953) 89 CLR 653 at 658, Kitto J, in considering relevant provisions of the Income Tax Assessment Act
1936 made reference to the phrase “in connection with” and held in the context of that matter, that it meant the payment
in question had to have “a substantial relation, in a practical business sense, to that particular property”. His Honour
further held that the concept of “in connection with” was considerably broader than the concept of consideration “for”
anything for the purposes of that legislation.
11. In my opinion, adopting the ordinary and natural meaning of the language used in s 97UJ(1)(b) of the Act, the
appointment of a bargaining agent “in connection with” the registration of an EEA includes the appointment of a
bargaining agent, axiomatically, in relation to the refusal of registration of an EEA and incidentally to that, in relation to
any appeal from such refusal by the Registrar.
12. It is for those reasons that I formed the view that Mr Bibby had sufficient standing to seek leave to intervene in these
appeal proceedings.
Background to Appeals
13. The background to these appeals is briefly as follows. The appellant is a local government authority. The employees party
to the EEAs subject of these appeals, are employed by the appellant as community liaison security officers. Apparently,
the employment of these employees has been under a workplace agreement pursuant to the Workplace Agreements Act
1993. It was intended by the appellant that on the expiry of the Workplace Agreements, the employment of the relevant
employees will be governed by the Award.
14. A statement of agreed facts was tendered as exhibit A1. Whilst quite lengthy, it is convenient that for the purposes of this
appeal it is set out in full as follows—
1.
The Respondents named above are all employed by the Applicant as Community Liaison Security Officers
(“CLSOs”). The terms and conditions of the Respondents’ employment were previously governed by state
workplace agreements under the Workplace Agreements Act 1993 (WA).
2.
The Applicant and each of the Respondents executed an Employer Employee Agreement (“EEA”) under the
Industrial Relations Act 1979 (“the IR Act”) in early November 2002. The execution dates for each of the EEAs
are as follows—
(a)
Audra Marie Bain (4 November 2002);
(b)
David William Fuery (4 November 2002);
(c)
Darren Kevin Browne (4 November 2002);
(d)
David Leonard Boson (7 November 2002);
(e)
Christopher John Harben (5 November 2002); and
(f)
Oliver Nestorovski (4 November 2002).
3.
On 12 November 2002 (and within the 21 day limit prescribed by section 97UY(3) of the IR Act) the EEAs were
filed by the Applicant in the Registry of the Western Australian Industrial Relations Commission (“the
Commission”).
4.
Prior to the signing of the EEAs by the Respondents the Applicant and Respondents went through the following
process:
(a)
At a meeting on 28 August 2002, the Applicant’s Manager, Neighbourhood Amenity, Mike Duckett,
invited the CLSOs to nominate representatives to negotiate with the Applicant with respect to the EEAs
by 13 September 2002;
(b)
Mike Duckett did not receive any nominations for representatives from the CLSOs by 13 September
2002 but was approached by four individual CLSOs who were interested in negotiating with the
Applicant with respect to the EEAs;
(c)
Mike Duckett and the Applicant’s Manager of Human Resources, Theresa Dooley, conducted two
negotiation workshops with the four individual CLSOs. The first workshop was conducted on
24 September 2002 and the second workshop was conducted on 27 September 2002;
(d)
On conclusion of the second workshop, Mike Duckett, Theresa Dooley and the four individual CLSOs
had reached an agreement on the terms of the EEA;
(e)
On or around 3 October 2002 Mike Duckett issued a notice to all of the CLSOs advising them of the
outcome of the two workshops with four individual CLSOs and the details of the proposed EEA, which
the CLSOs were asked to consider for the purpose of having further discussions with Mike Duckett in the
week commencing 14 October 2002;
(f)
On 29 October 2002 Mike Duckett had a meeting with all of the CLSOs. At the meeting:(i)
All of the CLSOs were provided with a copy of the proposed EEA, the Information
Statement prescribed by the Commission and a summary of the Security Officers Award
1981 (“the State Award”);
(ii)
Mike Duckett went through the EEA and drew the CLSOs’ attention to the clauses that were
different to their previous state workplace agreements;
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Mike Duckett used a projector to go through an Excel Spreadsheet containing the rates in
the State Award and how the proposed EEA complied with the no-disadvantage test set out
in section 97VS of the IR Act by comparison to the rates for a Level 2 Security Officer in the
State Award;
(iv)
Mike Duckett advised the CLSOs that their pay rates under the EEA would be increased to
$15.50 per hour, or in the case of Co-ordinators, to $16.50 per hour;
(v)
The CLSOs were given the opportunity to ask questions to Mike Duckett about the EEA and
a number of the CLSOs asked questions about the calculation of the pay rates in the EEAs;
(vi)
The CLSOs presented to Mike Duckett a list of issues (“counter claims”) they wanted to
have included or addressed in the EEAs;
(vii)
Mike Duckett advised the CLSOs that he would consider the list of issues presented to him
and refer back to them;
(viii)
Mike Duckett advised the CLSOs that if they signed and returned their EEAs to him by
Friday 8 November 2002, the increased hourly rate in the EEAs would be backdated to
Monday, 7 October 2002 and that the first payment under the EEA rates would be effective
from the pay processed for the period ending Sunday, 17 November 2002;
(ix)
Mike Duckett advised the CLSOs they had a 14-day cooling off period in which to consider
whether they wanted to sign the EEAs or not.
(g)
On 1 November 2002 Mike Duckett sent a memorandum to all of the CLSOs, summarising their “counter
claims” and his response to each of the “counter claims”. In the memorandum Mike Duckett confirmed
that if the CLSOs returned their signed EEAs to him by Friday 8 November 2002 they would receive
back pay of the increased rates in the EEA from 7 October 2002 and if the CLSOs did not sign their
EEAs, this might require him to review the roster patterns currently in place;
(h)
The Respondents requested to have a meeting with Mike Duckett in relation to their EEAs;
(i)
On 1 November 2002, Audra Bain, Oliver Nestorovski, Darren Browne, David Fuery met with Mike
Duckett and Theresa Dooley to discuss their EEAs;
(j)
On the conclusion of the meeting on 1 November 2002 Audra Bain, Oliver Nestorovksi, Darren Browne
and David Fuery advised Mike Duckett and Theresa Dooley that if the Applicant backdated the
increased rates in the EEAs to 7 October 2002, they would agree to sign their EEAs and they would be
seeing Mike Duckett on their next shift to sign their EEAs. Oliver Nestorovski advised Mike Duckett that
if the Applicant backdated the increased rates in the EEAs, he could get other employees to sign their
EEAs;
(k)
On 1 November 2002 Mike Duckett received a written note from David Boson, advising that he would
like to arrange a time with Mike Duckett to sign his EEA;
(l)
On 4 November 2002 Audra Bain, Oliver Nestorovski, David Fuery and Darren Browne attended Mike
Duckett’s office and signed the last page of their EEAs in front of Mike Duckett, who then signed the last
page of their EEAs to confirm that he had witnessed their execution of their EEAs;
(m)
On 5 November 2002 Christopher Harben attended Mike Duckett’s office and signed the last page of his
EEA in front of Mike Duckett, who then signed the last page of Christopher Harben’s EEA to confirm
that he had witnessed Christopher Harben’s execution of his EEA;
(n)
On 7 November 2002 David Boson attended Mike Duckett’s office and signed the last page of his EEA in
front of Mike Duckett, who then signed the last page of David Boson’s EEA to confirm that he had
witnessed David Boson’s execution of his EEA; and
(o)
The Respondents’ signed EEAs, together with EEA Forms 4, 5 and 6 for each of the Respondents, was
sent by Theresa Dooley to the Registrar of the Commission on 12 November 2002.
Between 12 November 2002 and 14 January 2003 there were discussions between the parties, however the
Applicant did not receive any correspondence from the Commission or the Australian Services Union (“the
ASU”) during those dates regarding the Respondents’ EEAs.
Review of the registry file reveals that the ASU sent a letter to the Commission on or around 26 November 2002,
informing the Commission that Mr Simon Bibby had been appointed by the Respondents to be their bargaining
agent in relation to their EEAs and that it was the position of the Respondents that the Local Government Officers
(Western Australia) Award 1999 (“the Federal Award”) was the “correct” award for the purpose of the nodisadvantage test (“the ASU Letter”).
A copy of the ASU Letter was not forwarded to the Applicant nor were the details of the ASU Letter conveyed to
the Applicant. The ASU Letter was not forwarded to the Applicant by either the Commission or Mr Bibby.
The Applicant was not invited to put information before the Commission in response to the ASU Letter or
generally in relation to the issue of which award would otherwise extend to the Respondents’ employment if the
EEAs executed by the Respondents were not registered by the Registrar of the Commission.
Until 5 February 2003 the Applicant had not received any correspondence or any other document from the
Respondents to confirm Mr Bibby’s appointment as their bargaining agent for the purpose of section 97UJ of the
IR Act. On 5 February 2003 Mr Bibby sent the Applicant’s solicitors a facsimile attaching a letter to John
McNally, the Applicant’s Chief Executive Officer, dated 29 October 2002, from Mr Bibby, attaching the ASU
Letter (“the Appointment Letter). The Applicant has never received the Appointment Letter from Mr Bibby.
The Commission made no inquiry of the Applicant as to the execution dates for any of the EEAs executed by the
Respondents.
On 15 January 2003 the Applicant received a bundle of identical letters from Ms Sue Tuna, Deputy Registrar of
the Commission, dated 10 January 2003 (“the Refusal Letters”) providing notice that under section 97VG of the
IR Act, the EEAs for the Respondents were “refused registration” on that date. A Refusal Letter was sent by
Deputy Registrar Tuna in relation to each of the Respondents’ EEAs.
In the Refusal Letters Deputy Registrar Tuna refers to a letter dated 13 November 2002 from the Registrar to the
Applicant confirming receipt of the EEA filed on 12 November 2002. The Applicant has not received any
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correspondence from the Registrar dated 13 November 2002 or thereabouts. Attached hereto and marked “A1” is
a true copy of the letters received by the Applicant from Deputy Registrar Tuna on 15 January 2003.
13.
In the Refusal Letter two reasons were cited by the Deputy Registrar for the Registrar’s refusal to register the
EEAs—
(a)
“It did not comply with the requirements of section 97UY(3)(a) of the IR Act. Under that section of the
Act, the Registrar cannot accept an EEA for lodgement if it is presented more than 21 days from the date
of execution by the parties”; and
(b)
“The requirements of section 97UG, in terms of the provisions of prescribed documentation were not
met, in terms of the prescribed documentation”.
14.
The last page of the Respondents’ EEAs (page 30), which is the last page of a Code of Conduct attached to each
of the EEAs, contain execution dates. However, the EEAs do not contain a similar date on the execution clause of
the EEA, set out on page 12 of the EEAs.
15.
The Respondents did not raise with the Applicant, directly or through their bargaining agent, prior to the EEAs
being submitted to the Commission their position that the Federal Award was the “correct” award for the
purpose of the no-disadvantage test when in fact the Respondents had been provided with a summary of the State
Award and were notified by the Applicant that the State Award would be used for the purpose of the
no-disadvantage test.
16.
Law enforcement duties do not form a substantial part of the duties performed by the Respondents.
15. It should be noted that the Intervenors requested time to consider the terms of the above document on the basis that they
had not had sufficient time prior to the commencement of the hearing to confirm its content and also sought an
opportunity to file further written submissions in relation to the amended relief sought by the appellant. Leave was
granted to the Intervenors to do so which they did by written submission filed on 13 March 2003. Save for paras 4(f)(iv)
and 15 the statement of agreed facts was confirmed. The facts not agreed are not relevant to my disposition of the appeals
on the grounds in support of them.
16. Additionally, some correspondence between the parties was copied to my Associate. I have not had regard to that
correspondence, to the extent that it goes beyond the grounds of appeal. I have also considered the written submissions of
the Intervenors to the extent that they go to the grounds of appeal and the stated position of the Intervenors put to the
Commission during the course of the hearing of the appeals.
Contentions of Appellant
17. The appellant submitted that the appeals should be upheld for two reasons. Firstly, the appellant submitted that the
Deputy Registrar was in error when she refused registration on the ground that the EEAs did not comply with the
requirements of s 97UY(3)(a) of the Act in relation to the EEAs being presented for lodgement with the Registrar more
than 21 days from the date of execution by the parties. It was submitted by the appellant that the relevant provisions of
Part VID dealing with the formalities for EEAs contain no requirement that an EEA must be dated when it is executed.
Reference was made to s 97UL of the Act dealing with formalities, in this regard.
18. The appellant submitted that pursuant to s 97UY(3) of the Act, the Registrar may only refuse to accept an EEA for
registration if it is presented for lodgement after the end of the 21 day period or if any provision of the Industrial
Relations (Employer-Employee Agreements) Regulations 2002 (“the Regulations”) have not been complied with in
relation to lodgement requirements. Consequently, it was said that the Registrar does not have the power pursuant to s
97UY to refuse to accept an EEA for registration, on the basis that the signature clause of the EEA is not dated. It
followed, as the appellant’s submissions went, that it was not open to the Registrar in these cases, to refuse to register the
EEAs on the foundation that the signatures of the parties were not dated. Furthermore, it was not open to the Registrar to
determine that the EEAs were lodged with the registry outside of the prescribed 21 day time limit merely because the
parties signatures in the EEAs were not dated.
19. Additionally, the appellant submitted that the Deputy Registrar was in error in concluding that the date of 4 November
2002 on page 30 of the EEAs, in relation to what was described as the “City of Melville Code of Practice for Community
Liaison/Security Providers” was incorrectly taken as the date of execution of the EEAs. It was submitted that the Deputy
Registrar erred in reaching such a conclusion, without first notifying the parties and confirming or otherwise whether
4 November 2002 was the date of execution of the EEAs.
20. It was submitted also that the Deputy Registrar erred in concluding that the appellant had failed to comply with s 97UG of
the Act, in relation to documents and information to be given to employees before an EEA is signed. The appellant
submitted that it complied with s 97UG by providing the employees with a full copy of the Award and additionally a
summary of the Award. The thrust of the appellant’s submissions in relation to this issue, was that the Deputy Registrar
erred in refusing registration of the EEAs without first exercising the powers conferred by s 97VC of the Act, to meet
with the parties and otherwise obtain information for the purposes of s 97VB of the Act, which requires the Registrar to
satisfy himself or herself that an EEA lodged under s 97UY, is in order for registration in accordance with the
requirements of Schedule 4 to the Act. The submission was that the Deputy Registrar was in error in refusing registration
as the Registrar did not have sufficient information for the purposes of making a determination under s 97VS(4) of the
Act, that the Federal Award applied to the relevant work in question.
21. Furthermore, the appellant submitted that for the purposes of s 97UG(2)(c)(i) the reference to “award” means an award of
this Commission made under the Act. This submission was based upon the statutory scheme in Part VID of the Act, when
read with the Act as a whole. It was therefore submitted that the Deputy Registrar was in error when she determined that
the requirements of s 97UG had not been met, because a copy of the Award and not the Federal Award was given to the
relevant employees.
Consideration
22. For the purposes of determining these appeals, I set out below relevant provisions of Part VID of the Act in relation to
EEAs. These provisions are as follows—
“97UG. Documents and information to be given to employee before EEA signed
(1)
An employer must not make an EEA with an employee unless he or she has given a copy of certain
documents —
(a) to the employee; or
(b) if the employee is a represented person, to his or her representative.
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The documents are —
(a) the proposed EEA;
(b) the information statement prescribed under section 97UI; and
(c) any —
(i) award; or
(ii) relevant order as defined in section 97VR,
that will extend to the employee if the EEA does not take effect.
(3)
It is sufficient for the purposes of subsections (1) and (2)(c)(i) if the employer gives a document —
(a) containing a summary of the award approved by the Registrar for the purposes of this section; and
(b) having a statement at the head of the document to the effect that it is a summary of the award so
approved.
(4)
The documents must be given under subsection (1) —
(a) in the case of a new employee, not less than 5 days before the EEA is signed by the employee or his or
her representative, as the case may be; or
(b) in the case of an existing employee, not less than 14 days before the EEA is so signed.
(5)
An employer must also comply with any regulations prescribing requirements for the giving of information
or documents to an employee before an EEA is made.
(6)
A contravention of subsection (1) or (5) is not an offence but will, under Schedule 4 clause 1(1)(d), prevent
the EEA from being in order for registration.
(7)
In subsections (2)(c)(i) and (3) —
“award” includes —
(a) an enterprise order; and
(b) an award under the Coal Industry Tribunal of Western Australia Act 1992.
97UL. Formalities
(1)
An EEA must —
(a) be in writing;
(b) name the employer and employee who are parties to it;
(c) specify whether the employment to which it relates is full-time, part-time or casual; and
(d) be signed by —
(i) the employer; and
(ii) the employee, or where applicable, his or her representative.
(2)
An EEA may be signed on behalf of a body corporate by an authorised officer, and need not be made under
its seal.
(3)
The signature of —
(a) the employer; and
(b) the employee or, where applicable, his or her representative,
must be witnessed by a person who has reached 18 years of age and is not a party to the EEA.
97UY. Lodgment for registration
(1)
A party to an EEA may, in accordance with the regulations, lodge it with the Registrar for registration.
(2)
An EEA must be lodged not later than the end of the period beginning with the day of execution and ending
with the 21st day after that day.
(3)
The Registrar is not to accept an EEA for registration if —
(a) it is presented for lodgment after the end of the period referred to in subsection (2); or
(b) any provision of the regulations relating to lodgment has not been complied with.
(4)
The Registrar must issue to a person who has duly lodged an EEA under this section a receipt showing the
day of lodgment.
(5)
The receipt must be issued within 7 days after the day of lodgment.
(6)
In subsection (2) —
“day of execution” means —
(a) the day on which the EEA was signed by —
(i)
the employer;
(ii) the employee or, where applicable, his or her representative; and
(iii) if section 97UM applies, the section 97UM signatory;
or
(b) if they signed on different days, the latest of those days.
97VB. Registrar to be satisfied that EEA in order for registration
Where an EEA is lodged under section 97UY, the Registrar must satisfy himself or herself that it is in order for
registration as required by the provisions of Schedule 4.
97VC. Powers conferred on Registrar
(1)
The Registrar may —
(a) meet with the parties; and
(b) otherwise obtain information in any way that the Registrar thinks appropriate,
for the purposes of section 97VB.
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A meeting may be held with the parties together or separately, and a party may be represented at a meeting
by a bargaining agent.
(3)
A party to an EEA that has been lodged for registration, or his or her bargaining agent, may make written
submissions to the Registrar for the purposes of section 97VB.
(4)
For the purposes of performing the function in section 97VB the Registrar, or a delegate of the Registrar, is
an authorised person within the meaning of that term in Schedule 5.
(5)
In this section —
“party” includes a section 97UM signatory.
97VM. Appeal against refusal of registration
(1)
The employer or the employee under an EEA may appeal to the relevant industrial authority against a
refusal by the Registrar to register the EEA.
(2)
An appeal must be brought within 14 days after the day on which the party received notice of the refusal
under section 97VG.
(3)
The time limit specified in subsection (2) cannot be extended under section 27(1)(n).
97VP.
Determination of appeal
(1)
In determining an appeal the relevant industrial authority is not limited to the material that was before the
Registrar, but may inform itself in such manner as it thinks fit.
(2)
On the determination of an appeal the relevant industrial authority may —
(a) confirm the refusal of registration; or
(b) set aside the refusal and —
(i) order the Registrar to register the EEA; or
(ii) remit the matter to the Registrar for reconsideration with any direction or recommendation the
relevant industrial authority thinks fit.
(3)
The relevant industrial authority must give the parties notice in writing of its determination within 7 days
after it is made.”
By s 97UY(1) a party to an EEA may lodge the EEA with the Registrar for registration. In terms of s 97UY(2), such an
EEA must be lodged within 21 days after its execution. The Registrar is not to accept an EEA for registration if either it is
presented for lodgement after the 21 day period or alternatively, the Regulations dealing with lodgement have not been
complied with. It seems from the terms of s 97UY(4) a “receipt” showing the date of lodgement must be issued to the
lodging party which receipt must be issued within seven days of lodgement. In my opinion, it would seem from the terms
of s 97VB that once an EEA is “lodged” under s 97UY, the Registrar is then obliged to deal with the application for
registration of the EEA in accordance with Schedule 4 to the Act. For the purposes of s 97VB, the Registrar is
empowered to obtain information and meet with the parties and to receive written submissions, to satisfy himself or
herself that the EEA is in order for registration.
In these cases, it is common ground that the EEAs were lodged for registration pursuant to s 97UY on 12 November
2002. From the Registrar’s file, it appears that in accordance with ss 97UY(4) and (5), a “receipt” was issued on
13 November 2002 acknowledging receipt and lodgement of the EEAs and detailing the requirements to be met for
registration. Thereafter, it seems that staff of the registry had some discussions with representatives of the appellant and
the intervenors in relation to the registration of the EEAs between on or about 21 November and 10 December 2002.
The letter from the Deputy Registrar refusing registration of the EEAs was dated 10 January 2003. The content of the
letter has been referred to earlier in these reasons. There was evidence before the Commission and I am satisfied and find,
that despite being dated 10 January 2003, the letters of refusal of registration were not received by the appellant until
15 January 2003 and therefore these appeals are competent as being within time for the purposes of s 97VM(2) of the
Act.
For the purposes of determining these appeals, in my opinion provisions of the Regulations dealing with lodgement of
EEAs for registration contained in Part 5 are also relevant. Regs 41, 42, 43 and 44 provide as follows—
“41. This Part to be complied with
A party to an EEA who wishes to lodge the EEA with the Registrar under section 97UY(1) of the Act must do so in
accordance with this Part.
42.
Registrar to approve forms
The Registrar is to approve —
(a) a lodgment form in accordance with Schedule 2 clause 4;
(b) a form of employer’s statement in accordance with Schedule 2 clause 5;
(c) a form of employee’s statement in accordance with Schedule 2 clause 6 for cases where the employee is not
a represented person; and
(d) a form of employee’s statement in accordance with Schedule 2 clause 6 for cases where the employee is a
represented person.
43.
Lodgment by employer
(1) If the lodging party is the employer he or she must lodge in the office of the Registrar —
(a) the lodgment form accompanied by a signed copy of the EEA; and
(b) the employer’s statement.
(2) The employer may, when lodging the documents under subreg (1), also lodge the employee’s statement, but
if he or she does not do so the employee must lodge the employee’s statement not later than the end of the
period that applies in respect of the EEA under section 97UY(2) of the Act.
44.
Lodgment by employee
(1) If the lodging party is the employee he or she must lodge in the office of the Registrar —
(a) the lodgment form accompanied by a signed copy of the EEA; and
(b) the employee’s statement.
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The employee may, when lodging the documents under subreg (1), also lodge the employer’s statement, but
if he or she does not do so the employer must lodge the employer’s statement not later than the end of the
period that applies in respect of the EEA under section 97UY(2) of the Act.”
By reg 42 the Registrar is required to approve a “lodgement form” for the purposes of Schedule 2 clause 4. Schedule
2 deals with requirements for the contents of approval forms, clause 4 of which deals with the form for lodgement of an
EEA for registration. For the purposes of the lodgement form under reg 42(a), provision must be made for the lodgement
of a signed copy of the EEA and importantly, the date of execution of the EEA is to be stated.
Additionally by these Regulations, there is a requirement for lodgement with an EEA for registration an “employer’s
statement” and an “employee’s statement”. From the registry file in relation to the EEAs the subject of these proceedings
it appears that “Form EEA 4” that being the “lodgement form” was lodged with the copy of the EEAs in each case, on
12 November 2002. Paragraph 2 of the “lodgement form”, in accordance with the requirements of reg 42(a), contains a
declaration as to the date of signing of the EEA by the parties in each case. The dates of signing referred to in the
“lodgement forms” are consistent with the dates of signing referred to in the agreed statement of facts set out above in
these reasons.
Furthermore, accompanying the “lodgement form” are two further forms. A “Form EEA 5” being the “employer
statement” and a “Form EEA 6” being the “employee statement”. Both the employer statement and the employee
statement contain certification provisions by which the employer and the employee confirm and certify that they are the
employer and employee respectively who have entered into the EEA referred to in both of those statements. Importantly,
for present purposes, these documents confirm that each party is the employer and employee respectively and are parties
to the EEA in the lodgement form, which contains reference to the date of signing of the EEA by the parties, as is a
mandatory requirement of Schedule 2 clause 4 referred to in reg 42(a) of the Regulations.
It is also not insignificant to note, that by reg 41, set out above, a party to an EEA who wishes to lodge the EEA with the
Registrar “must do so in accordance with the requirements of Part 5”. Further, the heading to Division 1 refers to
“Requirements for lodgement”. This is able to be taken into account for the purposes of interpretation: Sanderson v
Fotherington (1885) 11 VLR 190; Hanson v Barwise [1930] St R Qd 285; Sanders v Borthistle (1904) 1 CLR 379.
In my opinion, there is no requirement contained in Division 3 dealing with the form and content of an EEA, for the
parties to the EEA to signify within the EEA the date of execution. It seems to me from a consideration of Part VID of the
Act, in particular Division 5 dealing with registration of EEAs that this Division must be read with Part 5 of the
Regulations, dealing with lodgement of EEAs for registration. Division 1 of Part 5 contains the “requirements” for
lodgement. As I have already observed, one of those requirements is the necessity by the lodging party, to lodge in the
office of the Registrar a “lodgement form” with the requisite information. Critically for the purposes of these appeals, one
of those requirements is specification of the date of execution of the EEA. This requirement was met in these matters. I
am therefore of the view that the parties had complied with reg 41 in that the requirements of Part 5 of the Regulations
had been met in relation to lodgement.
In such a case the doctrine of regularity has application. This doctrine is to the effect that where an act is done which can
only be legally done after the performance of some prior act, proof of the later act carries with it the presumption of the
due performance of the prior act: McClean Bros & Rigg Ltd v Grice (1906) 4 CLR 835 at 850. This presumption is
applicable in many contexts, in particular in matters of public law: Minister for Natural Resources v New South Wales
Aboriginal Land Council (1987) 9 NSWLR 154 at 164. In Minister for Natural Resources McHugh JA, in relation to this
fundamental doctrine said as follows—
“In my opinion, this was a classic case for the application of the maxim whose rationale was explained by Lord
Simonds in Morris v Kanssen [1946] AC 459, a company case, where his Lordship said (at 475)—
“…One of the fundamental maxims of the law is the maxim ‘omnia praesumuntur rite esse acta’. It
has many applications… The wheels of business will not go smoothly round unless it may be assumed
that that is in order which appears to be in order.”
The natural home of the maxim is public law. Where a public official or authority purports to exercise a power
or to do an act in the course of his or its duties, a presumption arises that all conditions necessary to the
exercise of that power or the doing of that act have been fulfilled. Thus a person who acts in a public office is
presumed to have been validly appointed to that office: M’Gahey v Alston (1836) 2 M & W 206 at 211; 150 ER
731 at 733; R v Brewer (1942) 66 CLR 535 at 548; Hardess v Beaumont [1953] VLR 315 at 318-319. And a
council which must form an opinion as to whether there will be any detriment upon the granting of a planning
permit is presumed to have formed the opinion before granting the permit: Pearce v City of Coburg [1973] VR
583.
The maxim was applied in a statutory context in this Court in Western Stores Ltd v Orange City Council [1971]
2 NSWLR 36 where objection was taken to the validity of the imposition of “parking area rates” on the ground
that the resolutions, which imposed the rates, did not recite that in the opinion of the Council certain works or
services would be of special benefit to the areas rated. The formation of such an opinion was a pre-requisite to
the valid exercise of the power to make the rate under the Local Government Act 1919, s 121. Moffit JA, giving
the judgement of the Court, applied the maxim. His honour said (at 46-47)—
“… as the case is one where the opinion required by s 121(1) was open to be held, it is to be
presumed, in default of reason to conclude to the contrary, that the rate was regularly made and
therefore was made upon the pre-requisite opinion having been formed… In applying the presumption
I do not think that any distinction should be drawn between the exercise of a power by an individual
and the exercise of such power by a body or group which acts by way of resolution, or vote.”
A particular application of the maxim which is relevant to this case is stated in Broom’s Legal Maxims, 10th ed
(1939) at 642 as follows—
“… where acts are of an official nature, or require the concurrence of official persons, a presumption
arises in favour of their due execution. In these cases the ordinary rule is omnia praesumuntur rite et
solenniter esse acta donec probetur in contrarium – everything is presumed to be rightly and duly
performed until the contrary is shown.”
In my opinion, on the basis of the requirements imposed by the Regulations having been met in these cases, which in my
view they were, and in particular the “lodgement forms”, they being Forms EEA 4 containing as required by the
Regulations the date of signing of the EEA by the parties, then the requirements of the Regulations had been met in
satisfaction of the obligations imposed on the parties by section 97UY for the lodgement of the EEAs for registration.
Given that the date of execution of the EEAs is a requirement imposed by the Regulations and that requirement was met
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in these cases, then in my opinion, the presumption of regularity precludes the Registrar from other than accepting the
declarations contained within the various forms lodged, for the purposes of the statutory requirements.
In my view, it was therefore erroneous with due respect, for the Deputy Registrar to conclude that the absence of the date
of execution on the EEA itself, precluded acceptance by the Registrar of the lodgement of the EEAs for registration under
the Act. The absence of a statutory requirement for the date of execution to appear on the EEA itself is, in my opinion, to
be read in the context of the obligations imposed by the Regulations dealing with lodgement of EEAs for registration by
the Registrar.
The Deputy Registrar was properly entitled, and indeed obliged to accept the information contain on Forms EEA 4,
Forms EEA 5 and Forms EEA 6, given that the content of those documents it seems to me, complied with the
requirements of the Regulations in full. It further seems to me, that it may only be open to the Registrar or his or her
delegate, to go behind the content of such documents, consistent with the doctrine of the presumption of regularity, when
there is evidence to support the conclusion that those documents may not be accurate. No such circumstance existed in
these cases.
I am therefore of the view that on this basis the Deputy Registrar erred in refusing the registration of the EEAs.
Further and in the alternative, having accepted the EEAs for registration upon their lodgement on 12 November 2002, in
accordance with s 97UY(1) of the Act, it may be arguably the case that it was not open to the Registrar to subsequently,
some two months or thereabouts later, to purport to revoke or rescind that lodgement. Whilst I make no criticisms of the
registry in this regard, it may be open to conclude that given the mandatory requirements of s 97UY(3) of the Act, once
accepted for registration by lodgement, the Registrar was duty bound pursuant to s 97VB of the Act, to then commence to
satisfy himself or herself that the EEAs were in order for registration as required by the terms of Schedule 4. It appears
from the Registrar’s file, that this process in fact was commenced. For these purposes, the Registrar had available the
powers set out in s 97VC of the Act. Furthermore, and ignoring for present purposes the reference to the dates of
execution of the EEAs on the lodgement forms, on the material then before the Deputy Registrar, in my view it was not
open to conclude that the EEAs were not lodged within the requisite 21 day period, merely because there was no
reference to the date of execution of the EEAs in the EEAs themselves. However, in light of my conclusions in relation to
the other matters raised by these appeals, it is unnecessary for me to express any concluded view on this issue.
I turn to consider the second ground of appeal in relation to these matters.
The letter of refusal of registration dated 10 January 2003 from the Deputy Registrar provides that the refusal to register
the EEAs was also determined on the basis that the requirements of s 97UG of the Act, in relation to documents and
information to be given to an employee before an EEA is signed, were not met. It was said by the Deputy Registrar that
because the Registrar had determined that pursuant to s 97VS of the Act, which provision deals with the application of the
no-disadvantage test set out in Division 6 of Part VID of the Act, that the appellant, in providing a copy of the Award,
had failed to comply with the requirements of s 97UG.
The requirements of Division 2 dealing with the making of an EEA and those contained in Division 6, dealing with the
application of the no disadvantage test by the Registrar, are quite separate and distinct.
It is of note that in Part VID of the Act, the definition of “award” for the purposes of s 97UY(1), 97UG(7) and 97VR is a
definition which must be read with the definition of “award” as contained in s 7(1) of the Act, that being an award made
by the Commission under the Act. The definitions of “award” contained in Part VID of the Act, are inclusive definitions
that extend the exclusive definition of “award” prescribed by section 7(1) to include various other instruments, such as
industrial agreements or orders of this Commission and awards made under the Coal Industry Tribunal of Western
Australia Act 1992. Indeed, by s 97UG(7) the definition of “award” for the purposes of s 97UG(2)(c)(i) means an award
and also includes an enterprise order made by this Commission and an award under the Coal Industry Tribunal of
Western Australia Act 1992. Nowhere is it contemplated that s 97UG refers to a federal award for the purposes of
documents to be given to an employee before an EEA is signed, as a prerequisite to compliance with this provision.
Of course, it is contemplated by s 97UG(2) that no award, as defined, may apply to the relevant employee and employer.
By s 97UG(6) it is provided that non compliance with s 97UG(2) does not constitute an offence but will, under the
relevant provisions of Schedule 4, prevent an EEA from being “in order for registration”. Additionally, for the purposes
of the no disadvantage test as prescribed in Division 6 of the Act, an employer may, but is not required, pursuant to s
97VT of the Act, apply to the Registrar for a determination as to the award, comparable award or relevant order for the
purposes of s 97VS of the Act. Significantly in terms of the present appeals, there is no such requirement for the purposes
of compliance with s 97UG of the Act.
It would appear from the refusal letter sent to the appellant from the Deputy Registrar, that the reason that the Deputy
Registrar formed the view that the appellant had not complied with s 97UG of the Act was because the Registrar had
determined that the Federal Award would extend to the employment of the employees if the EEAs were not registered. In
my view, that conclusion was, for the following reasons, in error.
The terms of s 97VS of the Act empower the Registrar to do certain things for the purposes of the application of the no
disadvantage test as required by Division 6 of the Act as a whole. It seems to be reasonably clear from s 97VS(1) that this
is for the purposes of the Registrar or his or her delegate satisfying themselves that the EEA meets the relevant
requirements of Schedule 4, as to the no disadvantage test.
From these provisions it is not open in my opinion, for the Registrar to refuse registration of an EEA on the grounds of a
failure to comply with s 97UG of the Act, by reference to a determination of a comparable award as defined in s 97VR,
made pursuant to s 97VS of the Act, which is for and in my opinion, only for the purposes of the satisfaction of the no
disadvantage test under Part 6 of the Act. There was no suggestion on these appeals that the Deputy Registrar refused
registration on the grounds that the EEAs did not meet the no disadvantage test. It seems that the registration process did
not progress to that point.
Furthermore, and without expressing any concluded view on the matter, it seems to me to be a live issue that an award of
this Commission would still be regarded as one that would “extend” to an employee, for the purposes of s 97UG(2)(c)(i)
of the Act, notwithstanding the apparent application of a federal award to an employee, given the terms of s 109 of the
Commonwealth Constitution.
Alternatively and in any event, it appears from the Registrar’s files that the appropriate award to apply for the purposes
of the no disadvantage test was somewhat in issue. It seems there was some telephone dialogue between registry staff and
the appellant and Mr Bibby about this matter. In my opinion, given the issues arising between the parties, the Deputy
Registrar should have availed herself of the powers pursuant to s 97VC of the Act to have heard as fully as possible from
the parties as to the issue of award coverage. This could have included meeting with the parties either together or
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separately and providing the parties with the opportunity of putting written submissions to the Registrar in relation to
what was becoming, clearly, an issue of contention between the appellant and the employees’ bargaining agent.
48. By the terms of Part VID as a whole, and in particular the terms of ss 97VB and VC of the Act read with Schedules 4 and
5, the Registrar “must” satisfy himself or herself that an EEA is in order for registration. The powers available to the
Registrar and his or her delegate for the purposes of Part VID are broad. This is supported by the powers expressly
contained in Schedule 5 of the Act that enable an authorised person to do a range of things for the purposes of obtaining
information concerning the registration of EEAs. From these provisions as a whole, and applying the purposive approach
to construction, it seems to me that in a case such as the present, where there seems to have arisen a genuine dispute as to
the appropriate award, if any, to apply to the employees, it would be incumbent on the Registrar to exercise as far as
necessary, the range of powers available to him for the purposes of satisfying himself that the EEAs are in order for
registration. In my view, in the context of the present appeals, that may well extend to meeting with the parties including
their bargaining agent, and receiving written submissions as to the matters in question.
49. In terms of the relief sought, the appellants at the commencement of the appeal proceedings submitted an amended
schedule as to relief. This specified directions to be given to the Registrar as to a range of matters, in particular the
primacy of State awards as opposed to federal awards and the steps to be undertaken by the Registrar concerning the
application of ss 97UG and 97VS. I am not persuaded to make the directions sought by the appellant. I will direct the
Registrar to confer with the parties including the receipt of any written submissions that the parties may wish to make
concerning the appropriate award, if any, to apply.
50. I would therefore uphold the appeals, set aside the refusals and remit the matters to the Registrar with the directions as set
out in the Commission’s order.
_________
2003 WAIRC 08042
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CITY OF MELVILLE, APPELLANT
v.
REGISTRAR, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DATE
MONDAY, 31 MARCH 2003
FILE NO/S.
APPLICATION 101 OF 2003, APPLICATION 103 OF 2003, APPLICATION 104 OF 2003,
APPLICATION 105 OF 2003, APPLICATION 106 OF 2003, APPLICATION 107 OF 2003
CITATION NO.
2003 WAIRC 08042
_________________________________________________________________________________________________________
Result
Appeals upheld. Refusals set aside and matters remitted to Registrar with directions
Representation
Applicant
Mr G Bartlett of counsel
Respondent
No appearance on behalf of the respondent
Intervenors
Mr S Bibby as bargaining agent on behalf of employees party to EEAs
_________________________________________________________________________________________________________
Order and Direction
HAVING heard Mr G Bartlett of counsel on behalf of the appellant, Mr S Bibby as bargaining agent on behalf of the Intervenors
and there being no appearance on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979 (“the Act”), hereby—
1.
ORDERS that the herein appeals be upheld and that the refusals of registration of the EEAs be and are hereby set
aside.
2.
ORDERS that the matters be remitted to the Registrar.
3.
DIRECTS that the Registrar confer with the parties to the EEAs pursuant to the powers conferred on him by s 97VC
of the Act and do all such things as may be necessary to determine the appropriate industrial instrument to be
utilised to satisfy himself that the EEAs are in order for registration pursuant to s 97VB of the Act.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
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DATE OF ORDER
TUESDAY 18 MARCH 2003
FILE NO/S.
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CITATION NO.
2003 WAIRC 07951
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Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement. Application for contractual benefit partially allowed.

Representation
Applicant
Mr D Clarke (as agent)
Respondent
Mr F Kroon (as agent)
_________________________________________________________________________________________________________
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Reasons for Decision
This is an application by Alan Cockram (“the applicant”) pursuant to s.29(1)(b)(i) and (ii) of the Industrial Relations Act
1979 (“the Act”). The applicant alleges he was unfairly dismissed from his employment as a Supervisor with Emporio Homes
Pty Ltd (“the respondent”) on 16 May 2002. The applicant is also seeking benefits under his contract of employment in relation
to notice of termination, home telephone and vehicle expenses. The respondent denies that the applicant was unfairly
terminated and argues that the applicant is not due any monies pursuant to his contract of employment with the respondent.
Background
The respondent builds homes and units at the upper end of the housing market. The applicant was employed by the respondent
as a supervisor on or about 14 February 2002. It was common ground that the applicant was employed on a probationary
period of up to three months. Prior to commencing employment with the respondent, the applicant worked with the respondent
as a contract carpenter. In December 2001 the applicant was recommended to be employed as the respondent’s Supervisor by
the respondent’s former Supervisor, Mr David Clarke. Following discussions in early 2002 between the applicant, the
respondent’s General Manager, Mr Geoffrey Brazier and the respondent’s Managing Director, Ms Patricia Edinger the
applicant was employed by the respondent. His appointment was confirmed by Ms Edinger in a letter dated 25 February
2002 (Exhibit A2). The applicant was appointed to supervise trades persons working on site, to undertake general site
supervision, to complete site inspections and to deal with safety issues on site including maintaining quality standards. He also
had to ensure that critical time frames relating to various jobs were met.
Applicant’s Evidence
The applicant stated that at a meeting held with Mr Brazier on 22 January 2002 he was offered a salary of $50,000 per annum.
He stated that telephone and vehicle entitlements were also discussed. The applicant understood from this discussion that until
the project involving the building of five units in Queen’s Park commenced, the applicant was to use his own vehicle for work
related activities and that the respondent would compensate him for the costs incurred in relation to using his vehicle. The
applicant stated that on or about 4 February 2002 he sent confirmation of his understanding of what was discussed at the
meeting held on 22 January 2002 to Mr Brazier (Exhibit A1). The letter confirmed that the applicant would be paid a base
income of $50,000 per annum, a suitable vehicle would be supplied, telephone expenses were to be paid and normal annual
leave and public holiday entitlements would also apply. The letter also stated that performance based bonuses were to be paid
at some time in the future and that the applicant’s income would be reviewed annually. The applicant did not receive a
response to this letter.
The applicant stated that approximately one month after he commenced employment with the respondent, the respondent gave
him a mobile telephone. At this time he was also reimbursed for the cost of mobile phone calls made on his own phone for the
previous month. The applicant stated however that the amount of reimbursement paid by the respondent for his mobile
telephone expenses did not cover the actual costs incurred.
As the respondent did not commence work on the five units in Queen’s Park, the applicant became concerned about his
ongoing employment prospects. Thus, the applicant wrote to the respondent on 13 April 2002 requesting that his employment
conditions be set out in an agreement (Exhibit A3). The applicant proposed that the respondent pay for the applicant’s home
telephone accounts and that he be supplied with a mobile telephone with all calls being paid for by the respondent. The letter
contained a request that a suitable motor vehicle be supplied to the applicant with the respondent paying all running costs. The
letter referred to the agreement by the respondent to compensate the applicant for the use of his vehicle until the applicant’s
fixing carpentry job at Crossman Pass, Salters Point was completed. As the completion date of the Crossman Pass house was
drawing closer the applicant wanted his contract of employment confirmed sooner rather than later. The applicant also
requested that he be reimbursed for his personal mobile telephone costs from 14 February 2002 and his personal home
telephone costs from 1 March 2002.
After receiving this letter Mr Brazier advised the applicant that he could not speak to him until after he returned from a holiday
in England. A meeting finally took take place between the applicant and Mr Brazier on Monday 13 May 2002. The applicant’s
evidence was that this meeting was only convened after he threatened to withdraw his services. At this meeting the applicant
raised the points outlined in his letter dated 13 April 2002, particularly the applicant’s motor vehicle expenses and
reimbursement of his costs. Mr Brazier stated that only expenses incurred travelling from the site to the office would be
covered. The applicant requested that Mr Brazier put his position in writing on this issue to the applicant. The applicant also
asked Mr Brazier about his future employment prospects with the applicant.
On the evening of 15 May 2002 the applicant received a telephone call from the respondent’s accountant who wanted to
discuss the issue of the applicant’s telephone and vehicle expenses. The accountant advised the applicant that in relation to his
vehicle expenses the respondent would only recompense the applicant for expenses incurred after he had commenced work on
site each day and that travel to and from home to site would not be reimbursed. The accountant asked the applicant to separate
his vehicle running expenses from home to site from his overall claim for re-imbursement of vehicle expenses. The applicant
became upset about this and stated that he would not agree to this arrangement.
Later that evening the applicant contacted Mr Brazier. This contact is confirmed by the applicant’s telephone records for that
date (Exhibit A7). Mr Brazier told the applicant that a vehicle would not be supplied to the applicant and the applicant would
not be reimbursed for vehicle expenses to and from work. In response to this the applicant advised Mr Brazier that he would
not be bringing his tools and trailer to work the next day.
The applicant gave evidence about an incident which occurred on 10 May 2002. Up to that date the applicant had been
supervising the construction of the home at Crossman Pass, Salters Point. Ms Edinger had been at the Crossman Pass site that
day and had a discussion with the applicant about modifying the ceiling and roof of the house under construction. As the
applicant was concerned about what Ms Edinger was proposing he contacted Mr Barry Robinson, the respondent’s licensed
builder and architect, as Mr Robinson was the person to whom the respondent instructed the applicant to report. This is
confirmed in Exhibit A2. After the applicant contacted Mr Robinson, Ms Edinger contacted the applicant and advised him not
to contact Mr Robinson again. She told the applicant that if there was any issue to be dealt with in relation to this site he should
raise the matter directly through the respondent’s office. Exhibit A7 contains the diary extract of the applicant’s discussion
with Ms Edinger on this day.
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On 16 May 2002 the applicant was working at the Crossman Pass site when he was approached by Ms Edinger at
approximately 10.00am. She told him to attend a meeting in the respondent’s office at 10.30 that morning. The applicant then
met with Ms Edinger and Mr Brazier. At this meeting the applicant was asked whether or not he had contacted Mr Robinson
subsequent to being instructed not to do so. The applicant agreed that he had, but he stated that he had only contacted him very
briefly after Mr Robinson contacted him. The applicant stated that he had contacted Mr Robinson because when Mr Robinson
rang the applicant he had trouble with his telephone. Thus the applicant rang Mr Robinson back on his own telephone. He
stated that it was a very short conversation, as confirmed by the applicant’s telephone records in relation to that day (Exhibit
A7). Ms Edinger asked the applicant about the issue of slab penetrations and inappropriate scaffolding around the stair void at
the Crossman Pass site. The applicant explained his version of events in relation to these matters. Ms Edinger then stated that it
was her intention to terminate the applicant’s contract of employment due to safety reasons. At the end of this meeting the
applicant’s contract of employment was terminated, effective immediately.
Subsequent to this meeting, the applicant and Mr Brazier visited the Crossman Pass site to effect a handover.
The applicant maintains that prior to the meeting on 16 May 2002 when he was terminated, safety issues had not been raised
with him by the respondent.
The applicant stated that after termination he worked approximately nine days up to the end of June 2002, and he earned
$2,700.00 gross during this period. Subsequent to 1 July 2002 the applicant has been self employed. The applicant is currently
earning approximately $25,000 per annum.
In relation to the applicant’s claim for vehicle expenses, the applicant maintains that Mr Brazier promised the applicant that he
would be supplied with a reliable vehicle at the commencement of the building of five units in Queen’s Park. Further Mr
Brazier promised the applicant that he would be reimbursed the cost of vehicle expenses up to this time. In the event, the
building of the Queen’s Park units did not go ahead. He stated that he drove approximately 70 kms per day to and from work
throughout the 12 weeks that he was employed by the respondent and is claiming $1.21 per km.
Under cross examination the applicant stated that he would not have commenced work with the respondent unless he was to be
supplied with a vehicle or have his telephone expenses reimbursed.
The applicant confirmed that he was reimbursed $17.00 for work related telephone calls which he made prior to the respondent
allocating him a mobile telephone on 13 March 2002.
The applicant was asked why he did not attend a Safety Supervisor’s Course on 22 and 23 April 2002 which the respondent
had arranged for him to attend. The applicant responded by saying he was too busy to attend the course on that day, and he
advised Natalie at the respondent’s office of his inability to attend the course. Subsequently the respondent booked him in to
the same course for June 2002.
The applicant confirmed that he received a memo from Ms Edinger about safety concerns in relation to the swimming pool
security and slab penetrations at the Crossman Pass site dated 25 March 2002 (Exhibit R2).
The applicant was asked about a break-in at the Crossman Pass site on 17 March 2002. The applicant confirmed that Ms
Edinger asked him to fix the front door and to secure a breezeway on that site. The applicant stated that he could not fix the
door straight away because he could not get a replacement frame.
Mr Clarke gave evidence. He confirmed that he was the respondent’s Supervisor from July 2001 to February 2002. He stated
that he supervised the applicant when he undertook subcontract carpentry work for the respondent. Mr Clarke stated that there
were no safety problems in relation to the applicant’s work and that he was happy with the applicant’s work standards. It was
on this basis that he recommended the applicant for the Supervisor’s position with the respondent. It was his view that the
applicant had a good trade background, was honest, and had a good knowledge of the building industry.
Respondent’s Evidence
Mr Brazier is the respondent’s General Manager. Mr Brazier confirmed that he met with the applicant in early January
2002 and had discussions about the applicant being employed as the respondent’s Supervisor. On 12 February 2002, along
with Ms Edinger he had a further discussion with the applicant in relation to the applicant’s contract of employment. It was his
understanding from these discussions that the applicant was to be paid an annual salary of $50,000, he was to receive statutory
benefits such as annual leave and public holiday entitlements and the applicant was to be supplied a mobile telephone. These
terms and conditions of employment were confirmed with the applicant by letter dated 25 February 2002 (Exhibit A2).
Mr Brazier claims that he never received the letter from the applicant dated 4 February 2002 (Exhibit A1). He stated that he did
not discuss vehicle and telephone reimbursement issues with the applicant prior to him commencing employment with the
respondent.
Mr Brazier confirmed that upon receiving a letter from the applicant dated 13 April 2002 (Exhibit A3) Mr Brazier arranged to
meet with the applicant to review his trial period. Mr Brazier stated that he could not recall meeting with the applicant on
Monday 13 May 2002 however, he recalled the meeting which took place on 16 May 2002 where the applicant, Mr Brazier and
Ms Edinger was in attendance. Mr Brazier stated that at this meeting the applicant was told that his performance was
unsatisfactory in relation to safety issues and that there were productivity problems. Mr Brazier confirmed that Ms Edinger
made the decision to terminate the applicant and he effected the applicant’s termination at the end of this meeting. Mr Brazier
understood that safety concerns were raised by Ms Edinger with the applicant prior to the meeting on 16 May 2002. Further, as
the applicant conceded at this meeting that the site at Crossman Pass was not Worksafe compliant, then it was appropriate for
the respondent to terminate the applicant’s contract of employment.
Ms Edinger has worked in the building industry for approximately 20 years. She confirmed that the applicant was appointed to
the position of Supervisor after being recommended for the position by Mr Brazier. Ms Edinger attended a meeting on
12 February 2002 with Mr Brazier and the applicant, which was held to discuss the terms of the applicant’s contract of
employment. She confirmed that the applicant was to receive a salary of $50,000 per annum plus superannuation. The
applicant was also to receive statutory entitlements and a mobile telephone was to be provided. Ms Edinger stated that at this
meeting she did not discuss providing the applicant with a vehicle and home telephone expenses with the applicant. After the
meeting Ms Edinger stated that she had a discussion with the applicant about work expectations including job safety
requirements.
Ms Edinger did not receive the letter dated 4 February 2002 (Exhibit A1).
Ms Edinger gave evidence that on 17 March 2002 the house at the Crossman Pass site was broken into. When Ms Edinger
went to the site she saw that the breezeway through to the swimming pool was not boarded up and she stated that she was
angry about this as this presented as a safety hazard and that she had instructed the applicant the week before to address this
issue. Ms Edinger stated that during this visit she instructed the applicant to fix the front door of the house and to secure the
site by the following Monday.
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Ms Edinger stated that as she noted a number of serious safety breaches on site that day, she arranged for the applicant to
attend a safety course on 22 and 23 April 2002. She was angry when she found out that the applicant did not attend this course
and conveyed this to the applicant. Ms Edinger stated that she frequently went on site at Crossman Pass and discussed safety
issues with the applicant, however, the applicant continually flouted his obligations in relation to these safety concerns.
Ms Edinger stated that she decided to review the applicant’s contract of employment near the end of the applicant’s
probationary period. On 16 May 2002 she visited the Crossman Pass site at 10.00am and asked the applicant to attend the
respondent’s head office at 11.00am. At this review meeting Ms Edinger stated that she raised a number of safety issues with
the applicant in relation to the Crossman Pass site. She raised the issues of inappropriate pool fencing, unsafe slab penetrations,
the front door not being fixed and problems with windows that the applicant had been involved in fitting. She also told the
applicant that the job was going too slow. Ms Edinger was concerned that the applicant was not taking directions in relation to
these issues. Ms Edinger also stated that she was annoyed that the applicant had raised the issue of her reviewing the ceiling
and roof construction on the Crossman Pass site with Mr Robinson when he should not have done so. At one stage during the
meeting, the applicant became agitated and Mr Brazier had to ask the applicant to settle down. As a result of what was
discussed at this meeting and given that the applicant had conceded that the Crossman Pass site was not Worksafe compliant,
Ms Edinger and Mr Brazier decided to terminate the applicant’s contract of employment as Ms Edinger and Mr Brazier no
longer trusted the applicant to undertake the required supervisory work and to ensure safety on the Crossman Pass site.
Under cross examination Ms Edinger confirmed that she had endeavoured to assist the applicant to deal with the requirements
of the Supervisor position. She directed him in the best way possible and had enrolled him in a Health and Safety Course in
April 2002. Ms Edinger stated that even though she was very concerned about safety on the Crossman Pass site, she did not
attend the site on the afternoon the applicant was terminated.
Ms Edinger confirmed that during the applicant’s probationary period the applicant was not told directly that he would be
terminated if his performance did not improve, however, Ms Edinger maintained that the intention of her memo dated
25 March 2002 (Exhibit R2) was stating indirectly to the applicant that the applicant had to improve site safety at the Crossman
Pass site.
Submissions
The applicant maintains that he was a diligent worker who undertook work to the best of his ability. It was at the applicant’s
initiative that the meeting, where the applicant’s contract of employment was terminated, took place. The applicant maintains
that during his employment with the respondent he was not given any warnings that his contract of employment was in
jeopardy and there were no documents to support the site safety concerns raised by the respondent during the hearing.
In relation to the applicant’s claim for benefits due to him under his contract of employment the applicant maintains that
Exhibit A3 confirms the terms of the applicant’s contract of employment. Thus, the applicant’s personal telephone expenses
for the 12 weeks that he was employed by the respondent, as detailed in Exhibit A6, should be paid. Further, the applicant
should be reimbursed for his vehicle expenses based on the going rate of $1.21 per km. The applicant was paid two week’s pay
in lieu of notice. As his weekly pay was $724.60 per week and Exhibit A5 confirms he was paid $1,229.00 in lieu of notice on
termination, there was a short fall of $220.00.
The respondent maintains that it was appropriate to terminate the applicant’s contract of employment as the applicant
continually defied instructions given to him by Ms Edinger. He did not respond to directions given to him and he failed to
ensure that the Crossman Pass site was a safe worksite. The applicant was aware that the respondent was unhappy with the
applicant’s performance and safety record. Further, as the applicant received adequate warnings it was appropriate to terminate
the applicant’s contract of employment at the end of his probation period.
The respondent maintains that the applicant is not due vehicle and home telephone expenses because these benefits were not
part of any contractual agreement between the parties.

Findings and Conclusions
I have to determine whether the dismissal is unfair. The test for determining whether a dismissal is unfair or not is well settled.
The question is whether the employer acted harshly, unfairly or oppressively in dismissing the applicant. This is outlined by
the Industrial Appeal Court in Undercliff Nursing Home v. Federated Miscellaneous Workers Union of Australia, Hospital
Service and Miscellaneous WA Branch (1985) 65 WAIG 385. The onus is on the applicant to establish that the dismissal was,
in all the circumstances, unfair. Whether the right of the employer to terminate the employment has been exercised so harshly
or oppressively or unfairly against the applicant as to amount to an abuse of the right needs to be determined. A dismissal for a
valid reason within the meaning of the Act may still be unfair if, for example, it is effected in a manner which is unfair.
However, terminating an employment contract in a manner which is procedurally irregular may not of itself mean the dismissal
is unfair (see Shire of Esperance v. Mouritz (1991) 71 WAIG 891 and Byrne v. Australian Airlines (1995) 61 IR 32). In Shire of
Esperance v. Mourtiz, (op cit) Kennedy J observed that unfair procedures adopted by an employer when dismissing an
employee are only one element that needs to be considered when determining whether a dismissal was harsh or unjust.
36 It was common ground that the applicant was employed on a probationary period of up to three months, which was able to be
terminated by either party giving two weeks’ written notice (Exhibit A2) and that the applicant was terminated at the end of
this three month trial period.
37 The law relating to unfair dismissal concerning employees on contracts of probationary employment was recently considered
by the Full Bench of this Commission (East v Picton Press Pty Ltd (2001) 81 WAIG 1367 at 1369). The President set out the
following principles from East Kimberley Aboriginal Medical Service v The Australian Nursing Federation, Industrial Union
of Workers Perth (2000) 80 WAIG 3155 at 3158(FB)
“Again, the following principles apply(a)
The employer, throughout the period of probation, retains the right to see whether he/she wants the employee or
not in his/her employment.
(b)
(i)
The employer is entitled to consider the employee as if the employee was still at first interview with
the following modifications in this case.
(ii)
There was an identifiable contract of employment for a period, indeed, a fixed term, including a
period of probation of three months. This advances the matter beyond a notional first interview
situation.
(c)
Probation is an extension of the selection process, a period of learning and a time for attention, assessment and
adjustment to standards of performance and conduct. (Inherent in that is that it is a time for teaching, training
and counselling.)
35

1030

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
(d)

83 W.A.I.G.

However, a probationary employee knows that he/she is on trial and that he/she must establish his/her
suitability for the post. The employer, on his side, must give the employee a proper opportunity to
prove him/herself, but he/she reserves the right to determine the employment with appropriate notice
provided he has reason for so doing (see Sommerville v Brinzz Pty Ltd Clerk Vehicle Repair Industry
[1994] SAIRComm 8 (31 January 1994), citing Re J M Hamblin v London Borough of Ealing (1975)
IRLR 354 and see Hutchinson v Cable Sand (WA) Pty Ltd (FB)(op cit)).
(ii)
Further, an employee on probation can expect to be counselled and informed that she/he is not
meeting the required standards of performance, to be given reasonable training in this respect, and to
be warned of the possible consequences of a failure to improve. Provided this is done, an employee
who is on probation would have little cause to complain if a decision was taken during the course of
or at the end of a probationary period to terminate the employment (see Sommerville v Brinzz Clerk
Vehicle Repair Industry (op cit), citing Hull v F F Seeley Nominees Pty Ltd (1988) 55 SAIR 550 at
562).
(e)
(i)
Consonant with those principles, a probationary employee is able to seek reinstatement, but an
employer is entitled to terminate a probationary employee more easily, e.g length of service is not a
factor generally, because probationary employment is for a finite period and, in that period,
assessment, training and acquisition of skills and demonstration of ability can occur. In addition, any
genuine question of compatibility between employer, employee and other employees can be assessed.
(This is not a comprehensive inventory of such matters.)
(ii)
However, probation is not a licence for harsh, oppressive, capricious, arbitrary or unfair treatment of a
probationer (see Hutchinson v Cable Sands (WA) Pty Ltd (FB)(op cit) and the cases cited therein).”
38 And also in Rosanne Isidora Van Den Broeck v Highway Gynaecology (2000) 81 WAIG 319 at 319.
“A period of probation is a period at least where the employee is to be assessed as being suitable for the job. The
employee knows that he or she is on trial and must establish his or her suitability for the post. The employer, for its part,
must give the employee a proper opportunity to prove him or herself, and an employee on probation can expect to be
counselled and informed that if that (sic) he or she is not meeting the required standards of performance dismissal may
occur. An employee is also entitled to receive reasonable training as well as a warning of a possible failure to improve.”
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(i)

Credibility
I carefully observed the witnesses whilst they gave evidence. I have concerns about the evidence given by all three witnesses in
relation to this matter.
I deal first with the applicant. I do not believe that the applicant was as forthcoming as he should have been in relation to some
of the evidence he gave to support his claim. I am uncertain as to whether Exhibit A1, a letter dated 4 February 2002 which
was sent to Mr Brazier by the applicant, was generated when the applicant said it was and whether it confirms the terms and
conditions of the applicant’s contract of employment that were initially discussed with Mr Brazier. Even if the letter from the
applicant to Mr Brazier was generated on 4 February 2002, it does not reflect the contractual arrangement between the
applicant and the respondent as stated in Exhibit A2, which was written after 4 February 2002. Exhibit A1 refers to the
applicant being paid a base income of $50,000 per annum, a suitable vehicle to be supplied and telephone expenses to be paid.
Exhibit A2 does not refer to the supply of a vehicle nor is the issue of home and telephone expenses mentioned. The contents
of Exhibit A2 were not contested by the applicant subsequent to it being sent to the applicant. Given this conflict, I do not
accept the applicant’s evidence that the applicant’s contract of employment were those conditions as outlined in Exhibit A1.
The applicant also relies on the contents of Exhibit A3 as being the terms of his contract of employment with the respondent.
Clearly this letter was written as a proposal to the respondent, not as a statement of the terms and conditions of the applicant’s
contract of employment with the respondent.
I have concerns about the evidence given by Mr Brazier. Even though Mr Brazier liaised with the applicant on employment
issues Mr Brazier denied that he spoke to the applicant about the terms of his contract of employment prior to meeting with the
applicant on 16 May 2002. However, the applicant’s telephone records (Exhibit A6) demonstrate that Mr Brazier was in
contact with the applicant in the week prior to 16 May 2002. I formed the view that Mr Brazier was more involved in matters
concerning the applicant’s contract of employment such as telephone accounts and the issue of vehicle expenses than he was
prepared to admit.
I found Ms Edinger’s evidence lacking in many respects. Ms Edinger maintained that she raised safety concerns with the
applicant on numerous occasions however there was no documentation to support this contention, apart from the memo dated
25 March 2002 in relation to two site safety issues (Exhibit R2). Thus, I am not convinced that site safety was the major issue
that Ms Edinger made it out to be. Further, Ms Edinger was not able to give evidence as to when specific safety concerns apart
from those detailed in Exhibit R2, were raised with the applicant. On the basis of this lack of detail I formed the view that Ms
Edinger had other reasons for terminating the applicant, such as the altercation she had with the applicant over the applicant
contacting Mr Robinson. I am supported in reaching this conclusion by the events which occurred subsequent to the applicant
being terminated on 16 May 2002. Ms Edinger stated that she was greatly concerned about safety at the Crossman Pass site
and that the site was not Worksafe compliant when the applicant was terminated, however, even though she was responsible
for overseeing the day to day operations on that site, she did not bother to attend the site immediately after the applicant was
terminated.
Given that I have concerns about the evidence given by all three witnesses in these proceedings I make my findings based on
evidence that was consistent with the uncontested facts and on evidence given that was able to be corroborated.

Was the Applicant terminated unfairly?
It was common ground that the applicant was employed as a supervisor and commenced employment with the respondent on
or about 14 February 2002 on a probationary period of up to three months. Exhibit A2 confirms the respondent’s
understanding of the applicant’s contract of employment. It also states that in the event of termination of employment the
respondent must give the applicant at least two weeks’ written notice of termination.
45 I accept that in April 2002 the applicant became concerned about his contract of employment as the Queens Park units had not
commenced and the Crossman Pass site was close to finishing. This led to the applicant writing to the respondent on 13 April
2002 (Exhibit A3). In addition to the contents of Exhibit A1, the applicant relies on the contents of this letter as reflecting the
contractual entitlements due to him under his contract of employment with the respondent. A copy is reproduced below, formal
parts omitted.
44
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“Two months have now elapsed since my appointment as Building Supervisor and am (sic) requesting that my terms of
employment be set out in a Workplace agreement. I have made inquiries within the building industry as to the general
terms of employment.
1)
Annual Income – Agreed at $50,000 P.A. for a trial period, which was to be at the completion of the first five
units at Queens Park. Due to the delay of starting the units I consider that it would be fair for the qualifying
period to end at the end of July, 2002. The average salary in the Project Housing Industry is $60,000 P.A. based
on a 40-hour week.
2)
Four weeks (sic) Annual leave and all Public Holidays. I am not expected to work weekends or public holidays.
3)
Employer to pay for the home telephone accounts. To supply a mobile phone and pay for all calls.
4)
To supply a suitable motor vehicle and pay all running costs. Preferably a Station Sedan with a roof rack for
picking up small items. Also it is more practicable to carry a large volume of plans and lay them out in the rear
particularly if the (sic) is no site office.
As discussed at my interview on the 25th January, 2002 I agreed to use my vehicle and tools to finish the fixing carpentry
at Lot 231 Crossman Pass, Salters Point. You also agreed to compensate me for the use of my vehicle until then. As the
completion date is drawing closer this issue needs to be addressed sooner than later. As I stated at the meeting my vehicle
needs to have major repairs to it as it has now travelled in excess of 370,000 kilometers.
Please note that the date that I started officially as Building Supervisor was Thursday the 14th February, not the 15th as
stated in my letter of employment, dated 25th February 2002.
I wish to be reimbursed for my personal mobile phone costs from that that (sic) date and my home telephone costs from
the 1st, March 2002.
It is my intention to be an integral part of Emporio Homes and I intend to be as professional in my role as a Supervisor as
I was as a tradesman and I am looking forward to the future with optimism.”
(Exhibit A3)
I accept the applicant’s evidence that it was as a result of the applicant sending this letter (Exhibit A3) to Mr Brazier on
13 April 2002 that a meeting was held on 13 May 2002 between the applicant and Mr Brazier to discuss the applicant’s
ongoing contract of employment. I find that at this meeting there was a difference of opinion between the applicant and Mr
Brazier over the applicant’s entitlement to home telephone expenses and the reimbursement of vehicle costs. Following this
meeting I find that there were telephone conversations between Mr Brazier, the applicant and the respondent’s accountant in
relation to these issues. As no agreement was reached I find the applicant refused to bring his tools to work on 16 May 2002.
On the morning of 16 May 2002 the applicant was instructed to attend a meeting with Ms Edinger and Mr Brazier to review
the applicant’s contract of employment. It is my view that this meeting was called in part because the respondent was unhappy
about the applicant pursuing reimbursement for car and home telephone expenses. It is also my view that Ms Edinger was
unhappy about the applicant contacting Mr Robinson in relation to Ms Edinger’s intention to review the roof and ceiling
structure of the Crossman Pass house. Ms Edinger became angry with the applicant when he raised this matter with Mr
Robinson even though the applicant was instructed by the respondent to report to Mr Robinson in relation to day to day
matters, as confirmed in Exhibit A2.
I do not accept Ms Edinger’s evidence that the main reason for the applicant’s termination was due to inattention to site safety
issues. I acknowledge that even though the respondent had some safety concerns relating to the applicant’s behaviour, these
concerns were not formally put to the applicant, and the issues were not raised in such a way as to constitute a warning to the
applicant that inattention to safety issues on the Crossman Pass site would lead to the applicant’s contract of employment being
under threat. I am supported in this view by the contents of Exhibit R2. This memorandum is a reminder to the applicant about
two safety issues, not a warning that the applicant’s job may be in jeopardy if specific safety issues are not addressed.
As the applicant was on a trial period it was appropriate that the respondent make expectations clear to the applicant about
what, if any, deficiencies the applicant was demonstrating in relation to his day to day work. Further, the applicant should have
received instruction and counselling in relation to any performance problems. There is no evidence to support Ms Edinger’s
assertions that the applicant was made aware that there were significant concerns about his performance or about site safety
issues. I find that no formal warnings were given to the applicant either verbally or in writing and the respondent did not advise
the applicant of any issues that could lead to his contract of employment being terminated. Even though the applicant was
enrolled in a safety course on 22 and 23 April 2002 it was not made clear to the applicant that attendance at the course was a
priority for the respondent.
I find that even though the respondent may have had some concerns about aspects of the applicant’s performance these
concerns were never relayed to the applicant until the meeting of 16 May 2002. The applicant was given no notice that the
meeting of 16 May 2002 was to be disciplinary in nature, nor was the applicant made aware that he could be terminated at this
meeting.
On this basis I find there was no substantive reason for terminating the applicant’s contract of employment.
In my view the applicant was terminated in a procedurally unfair manner. The respondent terminated the applicant in a
summary manner. The applicant was given no notice of his impending termination, no warnings were given to the applicant
about performance problems and in my view the applicant was given insufficient opportunity to respond to the allegations
levelled against him, particularly in relation to site safety issues. He was not given the appropriate feedback and counselling
due to him as a probationary employee.
On termination the applicant was paid two weeks’ pay in lieu of notice. In making this payment in lieu of notice the respondent
breached its contract of employment with the applicant, as confirmed in Exhibit A2, by not providing the applicant with two
weeks’ notice in writing of his termination. Further, it is unlawful to terminate an employee’s contract of employment by pay
in lieu of notice when there is no provision in the contract of employment for this to occur (Sanders v Snell [1998] HCA 64 at
[16]; 196 CLR 329 at 337).
In all of the circumstances it is my view that the applicant was unfairly terminated. He was not afforded ‘a fair go all round’.
Compensation
The applicant is not seeking reinstatement. Given that the relationship of trust appears to have broken down between the
parties, it is my view that reinstatement is impracticable. It is clear on the evidence that the applicant has satisfied the onus on
him to seek out alternative employment. The applicant stated that he worked for approximately nine days up to the end of June
2002, subsequent to being terminated, and since that date has had ongoing employment. Thus, I am satisfied the applicant took
reasonable steps to mitigate his loss.
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I now turn to the question of compensation. I apply the principles set out in Bogunovich v Bayside Western Australia Pty Ltd
(1998) 78 WAIG 3635 and Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886.
56 It is my view that given the issues in dispute between the parties when the applicant was terminated the applicant would not
have remained employed by the respondent for any more than a further three weeks subsequent to 16 May 2002. In forming
this view I take into account the fact that the respondent had some concerns about the applicant’s performance in relation to
safety issues. I also take into account that notwithstanding the applicant’s termination the relationship between the parties had
broken down significantly at the time the applicant was dismissed on 16 May 2002. For example, the applicant refused to take
his tools to work on 16 May 2002. As the applicant was paid $724.60 nett per week I will issue an order that the applicant be
paid $2,173.80 (3 x $724.60) as compensation for his unfair termination. This payment is in addition to the two weeks’ notice
to which the applicant was entitled and has already been paid.
Denied Contractual Benefits
57 In an application for contractual benefits under s.29(1)(b)(ii) of the Act, the onus is on the applicant to establish that the subject
of the claim is a benefit to which the applicant was entitled under his or her contract of employment. It is for the Commission
to determine the terms of the contract of employment and to ascertain whether the claim constitutes a benefit which has been
denied under the contract of employment, having regard to the obligations on the Commission to act according to equity, good
conscience and the substantial merits of the case (Belo Fisheries v Froggett (1983) 63 WAIG 2394; Waroona Contracting v
Usher (1984) 64 WAIG 1500; Perth Finishing College Pty Ltd v Watts (1989) 69 WAIG 2307).
58 In relation to the applicant’s claim for benefits under his contract of employment I accept that the applicant is owed money for
an underpayment of notice. Exhibit A4, dated 16 May 2002, is a copy of the Payroll Advice prepared by the respondent in
relation to the applicant’s termination pay. An extract of the documents contained in Exhibit A4 confirms that the applicant’s
weekly pay was $724.60 net and that he was paid $1,229.20 in lieu of notice. I accept that there is a shortfall of $220.00 in
relation to this payment and that the applicant is entitled to this amount.
59 In relation to the applicant’s claim for telephone and vehicle expenses I find that the applicant has not made out a case that the
respondent agreed to reimburse the applicant for vehicle and home telephone expenses. Even though the applicant stated that
there was an agreement for the respondent to make these payments I prefer the evidence of Mr Brazier and Ms Edinger, as
confirmed by Exhibit A2, in relation to this matter. It was clear on the evidence that the respondent was to provide a mobile
telephone for the applicant’s use and this telephone was provided to the applicant approximately one month after the applicant
commenced employment with the respondent. At this time the applicant was reimbursed for the costs of the mobile telephone
calls made on his own phone for the previous month. Even though the applicant complained that the respondent’s
reimbursement in relation to this matter was insufficient, no details were given as to any shortfall. As there is no corroborating
evidence to support the applicant’s assertion that the respondent agreed to fund his home telephone expenses, this aspect of the
applicant’s claim is not made out.
60 The respondent denies that there was any agreement to reimburse the applicant for vehicle expenses. Exhibit A3 confirms the
applicant’s view that there was an agreement that he would use his vehicle to finish the fixing carpentry work at Crossman
Pass. There was no mention of re-imbursement of vehicle expenses whilst the applicant was employed as a supervisor. The
letter states that the respondent agreed to compensate him for the use of his vehicle until then. No mention is made in Exhibits
A1 or A2 about the respondent reimbursing the applicant’s vehicle costs. On this basis there is insufficient corroborating
evidence before me to confirm that the respondent agreed to re-imburse the applicant’s vehicle costs whilst he was employed
as a Supervisor. Further, it is clear that there was uncertainty about this issue because of the discussions which took place
between the applicant and Mr Brazier at the meeting between the applicant and Mr Brazier on 13 May 2002. The applicant
stated that on the 15 May 2002 he received a telephone call from the respondent’s Accountant to further discuss reimbursement
of the applicant’s telephone and vehicle expenses. The applicant’s own evidence about this discussion with the respondent’s
Accountant confirms that there was some doubt about what, if any agreement was in place regarding reimbursement of the
applicant’s vehicle costs. I find that given that there was doubt even as late as 15 May 2002 about the applicant’s entitlement to
vehicle expenses, that the applicant has not demonstrated that reimbursement of vehicle expenses formed part of his contract of
employment with the respondent.
61 On this basis the applicant’s claim for benefits under his contract of employment fails in relation to these two issues.
62 A Minute of the Proposed Order will now issue.
_________
2003 WAIRC 07993
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
ALAN COCKRAM, APPLICANT
v.
EMPORIO HOMES PTY LTD, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
TUESDAY, 25 MARCH 2003
FILE NO/S.
APPLICATION 1043 OF 2002
CITATION NO.
2003 WAIRC 07993
_________________________________________________________________________________________________________
55

Result

Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement. Application for contractual benefit partially allowed.
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr D Clarke (as agent) on behalf of the applicant and Mr F Kroon (as agent) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby—
1
DECLARES THAT the dismissal of Alan Cockram by the respondent was unfair and that reinstatement is
impracticable;
2
ORDERS the respondent to pay Alan Cockram compensation in the sum of $2,173.80 nett within 7 days of the
date of this order.
3
DECLARES THAT Alan Cockram was denied a benefit under his contract of employment.
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ORDERS the respondent to pay Alan Cockram $220.00 nett within 7 days of the date of this order.
ORDERS that the application is otherwise hereby dismissed.
(Sgd.) J. L. HARRISON,
Commissioner.
____________________
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CORAM
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DATE
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APPLICATION 1192 OF 2002
CITATION NO.
2003 WAIRC 08080
_________________________________________________________________________________________________________
Result
Declaration issued
Representation
Applicant
Mr N Irvine as agent
Respondent
Mr J Williams as agent
_________________________________________________________________________________________________________
Reasons for Decision
This is a claim by which the applicant says she was harshly, oppressively or unfairly dismissed from her employment with the
respondent on or about 6 June 2002.
2
The applicant does not seek reinstatement or re-employment rather compensation for loss occasioned by the dismissal.
3
The applicant testified that she commenced employment with the respondent at its Mandurah store under the previous owner in
about July 1999. In July 2000 the respondent took over the business and continued to employ the applicant. She was employed
on a casual basis and was regularly rostered on the evidence, to work between 10 to 25 hours per week with an average it
seems of about 20 hours per week or thereabouts. The applicant was paid $10.70 per hour which was paid weekly. Tendered as
exhibits A1 and R1 were the applicant’s pay slips in the period 5 July 2001 to 6 June 2002 which disclose that the applicant
was regularly rostered to work for the respondent. The applicant testified that her typical work day involved counting float
monies and signing for same, opening the store and serving customers. Additionally at some point, she was engaged in training
staff. The applicant was a university student at the time and her hours were rostered around her university commitments.
4
In September 2001 the applicant transferred to the respondent’s Woodbridge store. Her evidence was that she went there to
assist in training one of the partners in the business and also to oversee the store. The applicant maintained she was in this
capacity classified as an assistant manager.
5
On or about 25 May 2002 an incident occurred. The applicant testified that she opened the store as usual in the morning. Mr
Bentley, one of the proprietors, came into the store at about 3pm. Earlier that week the applicant had taken an EFTPOS deposit
for some videos which she duly noted and gave a receipt to the customer. Apparently, Mr Bentley raised with the applicant
what to him appeared to be a till discrepancy in the sum of $62.85, which was the deposit the applicant had processed earlier
that week. Mr Bentley question the applicant to the effect that the till takings should be up by $62.85 and it was not. The
applicant denied any wrongdoing and said she had followed the procedure and produced the EFTPOS transaction receipt. The
applicant testified that Mr Bentley’s questioning of her upset her and thereafter, she stayed away from the tills.
6
Later, on or about 28 May 2001 the applicant testified that she commenced work as usual and counted the float monies.
Apparently, the applicant noted that an amount of $350 in notes was missing. Float monies according to the applicant, were
located in a locked box in the office. The correct coinage float was present when she counted the monies.
7
On discovering that there was $350.00 in notes not present, the applicant contacted Mr Sherlock one of the proprietors of the
business and left a message. Apparently, both he and another employee Ms Greathead closed the store the previous evening. At
about 3.45pm Mr Bentley arrived at the store and went to the office. On checking the office he advised the applicant that the
$350.00 float money was there and there was none missing.
8
The applicant testified that the next day after returning home from university, Mr Bentley telephoned the applicant and
required her attendance at the store. It was the applicant’s evidence that Mr Bentley accused the applicant of “having
something wrong with her” and suggested that the applicant had removed the $350.00 cash in order to get Ms Greathead into
trouble. The applicant’s evidence was she told Mr Bentley that this was a ludicrous suggestion. The applicant denied any
wrongdoing and told Mr Bentley if there was any missing money the respondent should speak to other staff members and
contact the police.
9
As a consequence of this meeting, Mr Bentley told the applicant that she would only work nights from then on and be rostered
with Mr Bentley or Mr Sherlock.
10 The applicant testified that she felt upset by the respondent’s accusations and as a result decided to seek other employment.
She gave a copy of her curriculum vitae to another video store in the area called “Blockbuster Video”. The applicant’s
evidence was she was asked by them to go in and work a couple of trial shifts which she did and thought that her first was on
or about 30 May 2002.
11 The next event occurred on 6 June 2002. The applicant testified this was a Thursday, the day that she normally picked up her
pay. Because of what had happened with Mr Bentley previously, she requested that her father attend the store with her. Both of
them went to the Woodbridge store however Mr Bentley was not present as he was at the Mandurah store. Ms Greathead and
another employee Ms Burnett were present. The applicant said she asked whether she was rostered to work the next shift and
was told by one of the employees no but the other yes. As her wages were not available at Woodbridge both the applicant and
her father went to the Mandurah store.
1
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They saw Mr Bentley and proceeded to the office. The applicant testified that Mr Bentley handed the applicant her wages and
requested that she hand back her keys and uniform and said words to the effect “sorry it had to end like this”. According to the
applicant, Mr Bentley mentioned the $62.85 that was said to be missing and also the $350.00 float money. It was the
applicant’s evidence that she asked Mr Bentley why this was happening and she was told by Mr Bentley that “he had to stick
with his partner Mr Sherlock.”
Apparently, the applicant started working with Blockbuster the following week for about two weeks. She testified when she
told her new employer what had happened with the respondent, she did not receive a call for any further work. Since that time,
the applicant has focused on her university studies and applied in July 2002 for officer training in the Royal Australian Air
Force for which she was subsequently accepted.
The applicant denied that she resigned from her employment and said that the reason she sought other employment was
because she was accused of theft by Mr Bentley. The applicant maintained that on 6 June 2002 she was dismissed by Mr
Bentley.
The applicant’s father also gave evidence. Mr Dunn is presently employed in the Department of Defence and was previously a
Chief Petty Officer with the Royal Australian Navy. He testified that he accompanied his daughter the applicant, to the
Woodbridge store on 6 June. The other two employees were present. He confirmed the applicant’s evidence that when the
applicant asked about being rostered for work one employee said no and the other said yes. Mr Dunn said he thought this was
odd because the applicant had previously informed him of the incidents with Mr Bentley and his insistence that she only work
with Mr Bentley in the future. Both then proceeded to the Mandurah store.
Mr Dunn described the events that took place in the office. He testified that the office door was open. Mr Bentley produced the
applicant’s wages and told the applicant she could count it if she wanted. He wanted the applicant to return her keys and
uniform and said that sorry it had to end this way. Mr Bentley said the applicant was a good employee. According to Mr Dunn,
reference was made by Mr Bentley to the missing monies. Mr Dunn testified that he raised these matters with Mr Bentley and
asked if other staff had been questioned and whether the police had been involved. Mr Dunn testified that his daughter said to
Mr Bentley that he, Mr Bentley, did not have any say when it came to money and Mr Bentley responded in the affirmative.
It was also Mr Dunn’s evidence that he was not aware of any other work that his daughter had sought but she had mentioned
being upset about Mr Bentley’s previous questioning of her in relation to missing monies which he described as a “working
over”.
The respondent called Ms Burnett, one of the respondent’s employees at the Woodbridge store. Ms Burnett did not recall much
of the visit by the applicant and her father on 6 June. She testified that she was serving customers and did not hear all of what
the applicant said. I did not find her evidence particularly helpful.
Additionally, Ms Greathead was called to give evidence. She testified she was present at the Woodbridge store on 6 June when
the applicant and her father came in. She said that the applicant asked for Mr Bentley and when told he was not there, said “to
take her off further shifts as she was not working there any more”. Ms Greathead said she telephoned Mr Bentley at the
Mandurah store to inform him of what had occurred and that the applicant wished to collect her pay.
Mr Bentley said that the applicant’s duties at the Mandurah store were as a team trainer and he was the manager. He testified
that the applicant was a very good and competent employee and she was career minded. Mr Bentley said that on or about
24 May 2002 he received a telephone call from an “Alan” at Blockbuster, regarding a reference for the applicant which he gave
and said she was a good employee.
Mr Bentley gave evidence about the events of 6 June 2002 but curiously was not examined at all about the events of 25 May
2002, that being the first incident over the $62.85, or indeed, about the float money incident. He said that the applicant and her
father came into the store at about 7.30 to 7.45pm. They all went to the office. Mr Bentley had the applicant’s pay which he
said he asked the applicant to check and sign for. It was Mr Bentley’s evidence that the applicant said she would not be
working that weekend and she had finished and was starting at “Blockbuster” the next Saturday. It was Mr Bentley’s evidence
that he said to the applicant he was not accusing her of wrong doing, requested she drop off the keys and that the separation
was amicable.
One of the respondent’s principals, Mr Sherlock, also gave brief evidence. This was after the Commission had been informed
by the respondent’s industrial agent that he was not to be called and remained in the body of the court when an order for
witnesses out of court was made, as the agent’s instructing officer. Notwithstanding the obvious difficulty with this course, the
Commission reluctantly granted leave for Mr Sherlock to give evidence. His evidence went to one issue only that it was said
that on 6 June he received a telephone call from “Alan” who is alleged to have said that he was going to “steal” one of his staff
and she was to start the Saturday of that week.

Consideration
Regrettably, the state of the evidence in this matter led by the industrial agents for the applicant and respondent was such that it
has been difficult for the Commission to make positive findings of fact on what appear to be the central issues for resolution.
Much of the evidence led was not probative of the matters in issue and there was much hearsay evidence. In particular, in the
case of that led from Mr Bentley, it was so leading as to render its probative value minimal at best.
24 Furthermore, and somewhat startlingly, as it seemed as the case emerged that a central issue was whether the applicant had
accepted other employment with “Blockbuster”, neither the applicant nor the respondent led any evidence from the person able
to confirm these issues, that being “Alan”, who the Commission understood was the proprietor of that business. Furthermore, a
document tendered as exhibit A2, which purported to be a photocopy of the signatory page of a lease of premises involving the
respondent, was tendered. This document was completed by the applicant as a witness to the signature of various persons
including it seems that of Mr Sherlock. Although I note this document was not put to him to establish its contents. It is noted
that the applicant and another employee “Ellen Micke” are described as “assistant manager” but it also appears that the entries
for the witnesses to the signing were completed in the same printing. There was no evidence whatsoever as to the origin of this
extract of the original document or its contents. This is totally unsatisfactory evidence in my view, as to the status of the
applicant as an “assistant manager” or otherwise.
25 The Commission also observes again somewhat startlingly, that although it was submitted on behalf of the applicant by her
industrial agent that she was employed as an “assistant manager”, it was also asserted that her employment was subject to the
terms of the Shop and Warehouse (Wholesale and Retail Establishments) Award 1977 (“the Award”). This award plainly
contains no such classification and therefore these propositions asserted by the applicant’s industrial agent are self evidently,
mutually exclusive. In any event there was no evidence whatsoever adduced by the applicant’s industrial agent to establish that
the respondent fell within the terms of clause 3 - Scope of the Award, a fundamental proposition of industrial law in this
jurisdiction, as a pre-requisite to establishing respondency.
23
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Accordingly, I am not satisfied to any extent that is has been established that the Award applied. Neither am I satisfied that the
applicant was an assistant manager. It would appear that she was engaged in customer service but was also a trainer. In any
event, the precise classification of the applicant is not relevant to the final determination of this matter.
Nevertheless, the Commission must do the best it can notwithstanding the state of the evidence and the inadequacies of the
parties’ cases as presented to the Commission.
It is trite to observe that a casual employee may be dismissed and moreover, may be harshly, oppressively and unfairly
dismissed and reinstated: Swan Yacht Club v Bramwell (1998) 78 WAIG 579; Serco (Australia) Pty Ltd v Moreno (1996)
76 WAIG 937. In this case the parties were commonly of the view that the applicant was so engaged. She was engaged by the
hour and paid at an hourly rate including a casual loading paid pursuant to the Minimum Conditions of Employment Act
1993 as it then was. Whilst there was insufficient evidence before the Commission to establish that the Award applied, and
even if it did the applicant’s case as to her occupation was inconsistent with the Award having application, I am satisfied on all
of the evidence that the applicant was casually employed. However, I am also satisfied on the evidence that although casually
employed, the applicant was rostered to and did work regularly over a continuous period of time albeit there were some
fluctuations in the weekly hours worked from week to week, with considerably more hours being worked it would seem, in the
months of January and February of each year, which may well be consistent with the applicant’s status as a university student.
The critical issue for determination in this matter was whether the effect of the meeting on 6 June 2002 with Mr Bentley at the
Woodbridge store office, constituted a “dismissal” for the purposes of section 29(1)(b)(i) of the Industrial Relations Act
1979 (“the Act”). In MTT v Gersdorf (1981) 61 WAIG 611 the Industrial Appeal Court referred to this issue as follows—
“The word “dismissal” may be used in the sense of peremptory or arbitrary dismissal or a dismissal after due
notice or payment under the terms of a contract of employment.”
Given also that the concept of a “dismissal” includes the “sending away” of an employee, it is the case that this concept is
broad enough to cover the “sending away” of a casual employee: Ryde-Eastwood Leagues Club Ltd v Taylor (1994) 56 IR 385.
In this case, there was a direct conflict in the evidence between that of the applicant and the respondent as to what occurred at
the Woodbridge store and the Mandurah store on the evening of 6 June 2002. Whilst as I have already observed I found many
aspects of the evidence led in this matter as being unsatisfactory, where the evidence conflicted, without hesitation I preferred
that of the applicant’s witnesses. In particular, although her father, I found Mr Dunn’s evidence persuasive. I accept on the
evidence that the applicant was told by the two employees at the Woodbridge store what both her and her father said occurred.
As to the events that occurred in Mandurah store, in my opinion, the evidence must be seen in the context of the respondent’s
knowledge that the applicant was also pursuing other casual employment with another employer. I pause to observe however,
that such further casual employment would not of itself, be necessarily inconsistent with the applicant’s casual employment
with the respondent. The applicant was not a full time employee required to devote all of her time and attention to the
respondent’s business. There would seem to me to be nothing at all precluding the applicant securing additional casual
employment with another employer, at the same time as remaining in employment with the respondent.
Be that as it may, I am satisfied on the evidence and I find, that Mr Bentley said to the applicant what the applicant’s witnesses
in evidence said occurred. That is, when giving the applicant her wages he required the applicant to return her shop keys and
uniforms and said words to the effect that “he was sorry that it had come to this”. In cases where there is some ambiguity in
words of resignation or dismissal, regard can be had to the surrounding circumstances: Macken et al Law of Employment 5th Ed
(Australia: Lawbook Co, 2002) at 174. In my opinion, whilst the words “termination of employment” or “dismissal” were not
used, in the context of the circumstances of the conversation, requiring the applicant to deliver up her shop keys and uniforms
was a manifestation of the respondent’s decision that it no longer required the applicant’s services. I am satisfied that the effect
of this meeting in the office at the Mandurah store, constituted a “dismissal” of the applicant.
Having found that the applicant was dismissed for the purposes of the Act, in my opinion, the dismissal was harsh, oppressive
and unfair. The respondent led no evidence as to performance or conduct issues of which the respondent was critical of the
applicant. On the contrary, the respondent’s evidence was and I find that the applicant was a very good and capable employee.
There was no prior notification to the applicant that she was no longer required by the respondent, prior to the meeting on
6 June 2002. For these reasons, the dismissal was unfair.
I turn to the issue of loss and injury. Findings as to loss and/or injury and the consequent assessment of compensation, is to be
determined in accordance with well settled principles which I apply: Bogunovich v Bayside Western Australia Pty Ltd (1998)
79 WAIG 8. These proceedings were commenced on 3 July 2002 and therefore, pursuant to s 138 of the Labour Relations
Reform Act 2002 s 23A as it was, unamended, applies to these proceedings.
It is trite to observe that the onus is on the applicant to establish loss and/or injury for the purposes of assessing compensation.
This requires evidence to ground a finding of fact. Additionally, an applicant claiming compensation is under a duty to mitigate
his or her loss. Furthermore, the likelihood of employment being ongoing, but for the dismissal, is a relevant consideration in
terms of a finding of fact as to loss, in order to assess compensation.
In this case, there was a complete paucity of evidence as to loss and/or injury. The only evidence before the Commission was
that as at the termination of the employment, the applicant was earning $10.70 per hour. She commenced employment with
another employer on the evidence for about two weeks although there was no evidence at all as to the hours worked or the rate
paid with that employer. The evidence also was that thereafter the applicant appeared not to take any further steps to seek other
employment but to concentrate on her university studies, save applying for officer training with the air force. There was some
fleeting evidence adduced that the applicant commenced some other employment in December 2002 but the Commission was
not informed what it was or any further details furnished in evidence.
In any event, on the evidence and I find, because of the events between the applicant and Mr Bentley, it was quite apparent that
the applicant would not have remained in employment for the very long at all after 6 June 2002. On the evidence I consider it
most unlikely that the applicant would have remained in the respondent’s employment for any more than about two weeks in
any event. Thus, if the applicant was paid at the same rate with her new employer and worked similar hours, there would be no
evidence of loss upon which a finding can be made. However, in the total absence of any evidence upon which the
Commission can make findings in this regard, it is not open for the Commission to determine any compensation for loss, the
applicant having failed to establish it.
There will therefore be a declaration to the effect that the applicant was dismissed by the respondent harshly, oppressively and
unfairly.
_________
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Declaration
HAVING heard Mr N Irvine as agent on behalf of the applicant and Mr J Williams as agent on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby declares–
THAT Ms Sara Elizabeth Dunn was harshly, oppressively and unfairly dismissed from her employment by the respondent
on or about 6 June 2002.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

____________________
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_________________________________________________________________________________________________________
Result

Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement

Representation
Applicant
Mr P Arns (of counsel)
Respondent
Mr K Brown (as agent)
_________________________________________________________________________________________________________
1

Reasons for Decision
This is an application by Janelle Lynecce Fitzgerald (“the applicant”) pursuant to s.29(1)(b)(i) of the Industrial Relation Act
1979 (“the Act”). The applicant alleges she was unfairly terminated from her employment as an Assistant Accountant with
Telis Pty Ltd (“the respondent”) when she was made redundant on 14 March 2002. The respondent denies that the applicant
was unfairly terminated.

Background
The applicant was employed by the respondent on 22 January 2001 as an Assistant Accountant. Exhibit A1 contains details of
the applicant’s contract of employment. Work hours were 8.30am to 5.00pm, her commencing salary was $35,000 per annum
whilst under probation, and upon completion of the three months’ probationary period the applicant’s salary was increased to
$38,000 per annum ($730.77 per week). The applicant’s contract of employment also referred to superannuation entitlements,
statutory annual leave entitlements and annual leave loading to be paid to the applicant. Study entitlements were also offered to
the applicant given that she had commenced studies in 2001 towards obtaining an accounting degree.
3
As Assistant Accountant the applicant undertook accounts payable work, looked after the payroll, compiled end of month
financial reports and was involved in general administration. As the applicant was studying the respondent enabled the
applicant to take annual leave to fit in with the applicant’s studies. The respondent was aware that the applicant had achieved
high marks in accounting studies during the first semester in 2001.
4
Even though the applicant received one written warning whilst she was employed by the respondent evidence was given on
behalf of the respondent that it had no concerns about the applicant’s performance or behaviour, sufficient to warrant
termination. Further, it was evident that the applicant’s efforts at developing computerised processes for a number of the
respondent’s activities led to her undertaking less and less work and the applicant stated that towards the end of 2001 because
of her efforts her Supervisor, Mr Andrew Williams, was not delegating as much work to the applicant as he had in the past.
2
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Counsel for the applicant conceded that the applicant did not take issue with the applicant being terminated due to a
redundancy situation, and both parties agreed that the Minimum Conditions of Employment Act 1993 (“the MCE Act”)
requirements in relation to redundancy are implied into the applicant’s contract of employment.
Applicant’s Evidence
The applicant stated that on Thursday 14 March 2002 at approximately 4.50pm, her Supervisor, Mr Williams asked the
applicant to come into his office for a short meeting. He told the applicant that due to efficiencies and systems changes in
relation to the respondent’s operations the applicant’s position was to be made redundant immediately as the respondent no
longer required the applicant’s services. A discussion ensued about the respondent putting in place a part-time position of an
Administration Clerk. Mr Williams then handed the applicant two documents (Exhibit A5). The first document was a letter to
the applicant notifying her that her position was redundant and confirming that the respondent had determined that there was
no meaningful or compatible alternative duties for her to undertake with the respondent. The applicant was advised that her
position was to be made redundant effective from 12 April 2002. The applicant was to be paid four weeks’ pay in lieu of notice
as well as four weeks’ redundancy payment. The applicant was also given a brief written reference from Mr Williams
confirming that the applicant was to be made redundant effective 12 April 2002. The applicant was then advised by Mr
Williams that he would contact her the next day to discuss any further issues that the applicant may have in relation to her
redundancy.
The applicant was shocked by her termination. The applicant was particularly distressed when she was advised by Mr Williams
that she would not be required to remain at work from the close of business that day. The applicant, close to tears, returned to
her office and telephoned a friend. She deleted some personal files from her computer and put some personal items in a box
provided by Mr Williams. Prior to leaving the respondent’s premises that evening, the applicant visited the respondent’s
Managing Director Mr Peter Carter. She asked him for a reference which he agreed to provide. Subsequent to this discussion
the applicant became further distressed when as she was leaving the bottom of the box carrying her personal effects fell out.
The applicant felt humiliated and devastated by her treatment by the respondent on the evening of 14 March 2002. She stated
that she was not allowed to say goodbye to her work colleagues with whom she got on well. On leaving, the applicant had to
walk through the respondent’s showroom and speak to colleagues about her situation which she found very uncomfortable.
The applicant stated that the manner of her termination was callous as there was no warning, she was made to leave her
workplace straight away and she was unable to organise any farewell.
The applicant stated that she was unaware that the respondent had been reviewing the operations of the finance section and this
added to her feeling of shock.
As she left the building, she spoke with some of her colleagues. She composed herself in the car park until she was able to
drive to her house. The applicant stated that she was home by 5.30pm that day as she lived nearby to the respondent’s
premises.
The following week, she contacted Mr Carter to obtain the reference which he had indicated he would give to her. However Mr
Carter refused to provide the applicant with this reference. The applicant understood that this refusal to provide her with a
reference was because the applicant’s ex-boyfriend, Mr Bemmerl had contacted the respondent in a threatening and unpleasant
manner. The applicant gave evidence that she was unaware that Mr Bemmerl had contacted the respondent and that he was not
authorised to act on her behalf in relation to this matter. It was her understanding that once this was clarified with the
respondent Mr Carter then sent her a reference which she received the week after being terminated (Exhibit A8).
On the Tuesday following her termination the applicant visited the respondent’s premises and applied for the part-time
Administration Clerk position which Mr Williams had mentioned at the meeting with the applicant when she was terminated.
This position was advertised in the West Australian on Saturday 16 March 2002 (Exhibit A6). The applicant had a discussion
with Mr Williams about this job however Mr Williams indicated to the applicant that she was over-qualified for the position.
The applicant stated that she was interested in applying for this part-time position, even though the skill level was not
commensurate with her qualifications because she was studying and a part-time position may have been convenient for her at
this time.
At the end of the week following the applicant’s termination, the applicant received her termination payment and a letter
confirming the amount paid (Exhibit A7). She also received an Employment Separation Certificate (Exhibit A10).
After termination the applicant applied for a number of positions. She applied for between eight to ten jobs through
advertisements in newspapers and attended a number of interviews. She also joined temporary employment agencies. Given
her financial commitments it was imperative for her to seek out alternative employment and accordingly she obtained
alternative work. The applicant commenced a three month contract position as an Assistant Accountant with Royal Automobile
Club Insurance (“the RAC”) on 27 March 2002. This is confirmed in Exhibit A9. After completing work with the RAC the
applicant had one week off and then commenced work as an Assistant Accountant with the Georgiou Group Pty Ltd on a
slightly higher remuneration package than she was paid by the respondent. The applicant remains employed by Georgiou
Group Pty Ltd.
The applicant stated she was not seeking reinstatement. She did not trust the respondent given the way she was treated and
because of her feeling of devastation on the day she was terminated.
Under cross examination the applicant stated that she viewed her position as being long term. She was aware that the
respondent’s employees generally had long term employment and she understood there would be an even more significant role
for her in the respondent’s operations when she completed her accounting studies.
The applicant confirmed that on the Monday and Tuesday evening of the week that she was terminated, she attended evening
study classes.
The applicant was asked why she felt comfortable with applying for the part-time Administration Clerk position after she
claimed she was so badly treated by the respondent. The applicant stated that when it became clear that she was unlikely to be
employed in the part-time position the following Tuesday, she reviewed her position about the respondent.
Respondent’s Evidence
Mr Williams, the respondent’s Business Manager, gave evidence. He is a qualified accountant and he is employed by the
respondent to undertake administrative and human resource management duties. This involves employing and training staff,
and overseeing the respondent’s computer system. He has been employed by the respondent for six years. Mr Williams
interviewed the applicant in January 2001 and at the time he was aware she was undertaking accounting studies.
At the beginning of 2002 Mr Williams undertook a review of the respondent’s administration area as the work required to be
completed in this area was taking less time as tasks that had previously been done manually were now done by computer. This
decline became apparent to Mr Williams when the applicant took part-time study leave in January and February 2002. Mr
Williams then spoke to Mr Carter about the administration section working more efficiently. Mr Carter encouraged Mr
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Williams to continue reviewing the operations to make the area more efficient. By Friday 8 March 2002 Mr Williams made a
decision to abolish the position of Assistant Accountant and he advised Mr Carter of this. Mr Williams then sought advice as to
how to effect the applicant’s termination and made enquiries about an appropriate severance package. Subsequent to
undertaking these enquiries Mr Williams decided to terminate the applicant’s contract of employment on 14 March 2002. Mr
Williams gave evidence that he delayed speaking to the applicant until this date as the applicant had evening studies earlier in
the week.
Mr Williams confirmed that on Thursday 14 March 2002 at approximately 4.45pm he asked the applicant to attend his office
and advised the applicant that subsequent to him investigating work loads and efficiencies in the administration area, the
applicant’s position had been made redundant effective immediately. Mr Williams then discussed the applicant’s entitlements.
He told the applicant that the redundancy was to be effected straight away as there were no other roles available for her in the
organisation. Mr Williams discussed the possibility of a part-time position becoming available at some stage in the future, for
which the applicant could apply. Mr Williams confirmed that the applicant was upset. He then told her that he would contact
her the following day to explore further issues in relation to her redundancy. He told the applicant to remove her belongings
from the premises that evening and gave the applicant her letter of termination and a reference (Exhibit A5).
Mr Williams confirmed that the applicant spoke with Mr Carter and with other employees when she left the respondent’s
premises that evening.
The following day the applicant’s ex boyfriend, Mr Bemmerl spoke to Mr Williams on the telephone in an abusive and
threatening manner. Mr Williams had the view that Mr Bemmerl was ringing on behalf of the applicant and on this basis he did
not contact the applicant that day. He confirmed that he spoke to the applicant on the afternoon of Tuesday 19 March
2002 when the applicant came in to apply for the part-time Administration Clerk position that was advertised in the “West
Australian” newspaper on the previous Saturday. He discussed this job with the applicant. He confirmed that he told the
applicant that she was over-qualified for the part-time position but that this should not prevent her from applying for the
position. In the event, the respondent decided not to go ahead with filling the position. The decision not to go ahead with the
position was not conveyed to the applicant because by that stage the applicant had lodged an application alleging unfair
dismissal in the Western Australian Industrial Relations Commission (“the Commission”).
Under cross examination Mr Williams confirmed that effecting the applicant’s termination was difficult for him. He had not
done this before as this was the first redundancy that the respondent had ever effected. He sought advice on how to terminate
the applicant and he made notes of what he was going to say to the applicant, what he was to discuss with her and he made
notes on why her position had been made redundant and what entitlements she was due.
Mr Williams maintained that the respondent minimised the effect of the redundancy on the applicant by discussing the parttime position with her. Mr Williams confirmed that he did not discuss any other alternatives with the applicant as he had
already undertaken a review of jobs available with the respondent and none were suitable. In his view there was no need to
discuss any further alternatives as the applicant’s position did not exist from 5.00pm on 14 March 2002.
Mr Williams maintained that the impact of the redundancy was minimised because the applicant was paid four weeks’ pay in
lieu of notice and four weeks’ redundancy payment.
Mr Williams stated that he was prepared to counsel the applicant for as long as necessary on the evening of 14 March 2002. In
Mr Williams view, he believed the process of effecting the applicant’s termination was fair and timely given that the decision
to make the applicant redundant was made the previous Friday.
Mr Williams confirmed that the applicant was employed as a senior person in the respondent’s administration section. He
stated that it was decided to terminate the applicant late in the evening as fewer staff would be around and this would minimise
the applicant’s discomfort.
Mr Carter gave evidence. He has been employed by the respondent for 23 years and is the respondent’s Managing Director. Mr
Carter confirmed that Mr Williams was in charge of the administration section and it was Mr William’s responsibility to make
decisions about efficiencies and staff numbers in this section. He confirmed that Mr Williams verbally recommended to him
that the position of Assistant Accountant should be made redundant. Mr Carter confirmed that the applicant approached him on
the evening of 14 March 2002 and requested a reference, and that he agreed to give her one.
He was concerned when he heard about the call from Mr Bemmerl and accepted advice given to him that because of this call
there should be no communication with the applicant. On 19 March 2002 Mr Carter stated that the applicant contacted him
about the reference he had agreed to give her and as by this time the applicant had stated that Mr Bemmerl was not acting on
her behalf, he then posted the written reference to the applicant that he had prepared sometime after the evening of 14 March
2002.
Under cross examination Mr Carter stated that it was his view that it was appropriate to have the applicant leave as soon she
was notified that her position was redundant rather than keep her employed throughout her notice period. Mr Carter believed
that it was not appropriate in the circumstances to continue to employ the applicant while she sought out alternative
employment. He confirmed that when the applicant came to visit him on the evening of 14 March 2002 the applicant was
stressed but not crying. He stated that he had confidence in Mr William’s ability to conduct himself in a fair manner.
Submissions
The applicant maintained that the respondent breached the MCE Act when terminating the applicant. The applicant was not
consulted as required by the MCE Act and proper steps were not taken to ameliorate the impact of the termination on the
applicant. The applicant took pride in her work, had an expectation of long term employment with the respondent and there
were no complaints about her work. To be summarily terminated after 14 months of successful employment in the way she
was, was harsh and constituted an abuse of process. The applicant maintained that the respondent handled her termination
ineptly and she was given no opportunity to work through her notice. The applicant had to leave immediately and was thus
unable to discuss alternatives to redundancy. She was given insufficient notice for a person in her position and given her
employment history. The applicant maintained that in the circumstances she should have received three months’ notice. The
applicant is also claiming compensation for injury given the way in which the applicant’s termination was handled.
The applicant did not take issue with the evidence given by the respondent in relation to this matter however, the applicant
argued that even though the respondent was well intentioned in terminating the applicant in the way it did, the manner in which
it was handled was simplistic, unsophisticated and out of touch with modern requirements.
The respondent argued that the termination arose from a genuine redundancy situation and that the requirements of the MCE
Act were complied with. The respondent formed the view that there was no necessity to retain the applicant in its employ given
that the position of Assistant Accountant had been abolished and there were no alternative positions available for the applicant
with the respondent. The respondent argued that it made every effort to give the applicant a fair go when effecting the
applicant’s termination and that the respondent did not act in a callous way. The applicant was terminated as soon as was
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reasonably practicable after the decision was made to abolish the applicant’s position and the payment of four weeks’ pay in
lieu of notice and four weeks’ redundancy pay was reasonable in the circumstances.
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Findings and Conclusions
Credibility
In my view each witness gave their evidence honestly, and in a clear and considered manner. Thus, I accept the evidence given
by each witness in these proceedings.
I turn now to the relevant principles in relation to these matters and my findings and conclusions.
Redundancy is itself a sufficient reason for dismissal (Amalgamated Metal Workers and Shipwrights Union of Western
Australia and Other v Australian Shipbuilding Industries (WA) Pty Ltd (1987) 67 WAIG 733). Despite the requirement to
accord procedural fairness, not every denial of procedural fairness will entitle an employee to a remedy. No injustice will result
if after a review of all the circumstances of the termination it can be said that the employee could be justifiably dismissed
(Shire of Esperance v Mouritz (1991) 71 WAIG 891; Byrne v Australian Airlines Ltd (1995) 185 CLR 410 at 430 per Brennan
CJ, Dawson and Toohey JJ and at 466 per McHugh and Gummow JJ). If a decision is made to make an employee redundant
based on the operational requirements of the company that can be a valid reason for the dismissal. In this case I am of the view
that the applicant was terminated for a valid reason. It is clear from the evidence that as a result of the respondent’s operations
becoming more streamlined there was no longer a position available for the applicant as Assistant Accountant.
Having said that it is appropriate to consider any unfairness in relation to the process used in effecting a redundancy, as well as
all of the circumstances surrounding the termination of the employment having regard to s.26 of the Act. The question to be
determined by the Commission is whether the legal right of the respondent to dismiss the applicant has been exercised harshly
or oppressively against the employee so as to amount to an abuse of that right (The Undercliffe Nursing Home v The Federated
Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch (1985) 65 WAIG 385 at 386).
The provisions of Part 5 of the MCE Act are implied into the applicant’s contract of employment. A failure to comply with the
mandatory requirements under s.41 of MCE Act is a factor to be taken into account in deciding whether a dismissal is unfair
(Gilmore v Cecil Bros and Ors (1996) 76 WAIG 4434, per the President at 4445). See also WA Access Pty Ltd v Vaughan
(2000) 81 WAIG 373 at 378 and cases cited therein).
Section 41 of the MCE Act provides—
“41.
Employee to be informed
(1)
Where an employer has decided to —
(a)
take action that is likely to have a significant effect on an employee; or
(b)
make an employee redundant,
the employee is entitled to be informed by the employer, as soon as reasonably practicable after the
decision has been made, of the action or the redundancy, as the case may be, and discuss with the
employer the matters mentioned in subsection (2).
(2)
The matters to be discussed are —
(a)
the likely effects of the action or the redundancy in respect of the employee; and
(b)
measures that may be taken by the employee or the employer to avoid or minimize a
significant effect,
as the case requires.”
Section 43 of the MCE Act provides
“43.
Paid leave for job interviews, entitlement to (sic)
(1)
An employee, other than a seasonal worker who has been informed that he or she has been, or will be,
made redundant is entitled to paid leave of up to 8 hours for the purpose of being interviewed for
further employment.
(2)
The 8 hours need not be consecutive.
(3)
An employee who claims to be entitled to paid leave under subsection (1) is to provide to the
employer evidence that would satisfy a reasonable person of the entitlement.
(4)
Payment for leave under subsection (1) is to be made in accordance with section 18.
[Section 43 amended by No. 20 of 2002 s. 175.]”
Section 41 provides that where an employer has decided to make an employee redundant the employee is entitled to be
informed by the employer as soon as is reasonably practicable after the decision has been made of the redundancy and
discussions are to be held with the employee about the likely effects of the redundancy and measures that may be taken to
avoid or minimise its effect. In this case these requirements were not met. Even though the applicant was informed of the
decision to make her redundant soon after this decision was finalised, it is clear on the evidence that there was no discussion
about the effect of the redundancy on the applicant and alternatives were not canvassed with the applicant after the decision
was made by the respondent to make her redundant. Mr Williams gave evidence that there was no point discussing alternatives
with the applicant because there were no other options. This could have included whether it was possible for the applicant to
have continued her employment in another capacity, in preference to another employee of the respondent. Also, the possibility
of part-time employment in her existing position could have been explored. Even though there was discussion about the
possibility of a part-time administration position in the event this position did not eventuate. For this reason, in my view, I
consider that to the extent the applicant was not consulted in relation to her dismissal, her termination was unfair. It is also
clear on the evidence that s.43 of the MCE Act was not complied with as the applicant was not given the opportunity to avail
herself of paid leave to attend for job interviews given that she was required to leave the respondent’s premises immediately
after being terminated. If the applicant was given more notice of her termination she could have arranged job interviews with
other potential employers. In my view the applicant was unfairly terminated given that her dismissal was effected in such a
way that the requirements of s.43 of the MCE Act were not afforded to the applicant and given that the requirements of s.41 of
the MCE Act were not met.
The applicant was given four weeks’ pay in lieu of notice. I find that this does not constitute adequate notice due to the
applicant on termination. The applicant maintains that it would have been reasonable for her to have received three months’
notice of her termination. As there is no express provision in the applicant’s contract of employment (Exhibit A1) of specific
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notice to be given on termination, a period of reasonable notice is to be implied into the applicant’s contract of employment.
The criteria for assessing reasonable notice is outlined in Antonio Carlo Tarozzi v WA Italian Club (Inc) (1991) 71 WAIG
2499. These criteria are set out at page 2501.
“ (a)
The high or low grade of the appointment.
(b)
The importance of the position.
(c)
The size of the salary.
(d)
The nature of the employment.
(e)
The length of service of the employee.
(f)
The professional standing of the employee.
(g)
His/her age.
(h)
His/her qualifications and experience.
(i)
His/her degree of job mobility.
(j)
What the employee gave up to come to the present employer (eg a secure longstanding job).
(h)(sic) The employee’s prospective pension or other rights.”
44 The applicant, who was 32 years of age, was employed in a senior role within the respondent’s organisation and she was
committed to a long term position with the respondent. Further, the applicant was successfully undertaking studies to assist her
in fulfilling her long term role with the respondent. This arrangement was complemented by the respondent granting the
applicant study leave to assist her with her studies. The duration of the applicant’s contract was indefinite and the applicant
made personal financial commitments accordingly. I accept that even though the applicant was not employed by the
respondent for a lengthy period of time, she was held in high regard by the organisation as demonstrated by the references
provided to her by the respondent (Exhibit A5 and A8), and the applicant believed that she would have had long term
employment prospects with the respondent given its stable workforce. In all of the circumstances taking into account the
criteria set out in Antonio Carlo Tarozzi v WA Italian Club (Inc) (op cit) I assess reasonable notice to be a period of eight
weeks.
45 Given that the applicant was only paid four weeks’ pay in lieu of notice, I find that the absence of a reasonable notice payment
to be a factor in the unfairness of the applicant’s termination.
Compensation
46 Having said that I now turn to the question of relief in this case.
47 The applicant does not claim reinstatement and in my view, given the particulars of this case reinstatement is impracticable. It
is clear on the evidence that the applicant has satisfied the onus on her to seek out alternative employment.
48 The respondent failed to comply with Part 5 of the MCE Act. The applicant was deprived of the opportunity to discuss
alternatives with the respondent and the applicant has, as I have already noted, been deprived of the ability to avail herself of
the statutory right under s.43 of the MCE Act to paid leave of absence for the purposes of attending job interviews.
49 I consider the applicant’s loss to be a period to enable the matters in Part 5 of the MCE Act to be attended to, which I find to be
in this case two weeks’ pay. This is in addition to the eight weeks’ notice that I have determined is due to the applicant. As the
applicant was paid four weeks’ pay in lieu of notice, this amount will be reduced to a payment of four weeks’ pay. On this
basis I assess the amount to be paid as compensation to the applicant as $4384.62 (6 weeks x $730.77).
Injury
50 The applicant is seeking compensation for injury.
51 The notion of injury must be treated with some caution (AWI Administration Services Pty Ltd v Andrew Birnie (2001)
81 WAIG 2849 at 2862). Further, there will be a degree of distress in most dismissal cases (Lynam v Lataga Pty Ltd (2001)
81 WAIG 986).
52 I accept that the applicant suffered injury as a result of the actions of the respondent given the way in which she was
terminated. The applicant gave evidence that she was shocked, humiliated and devastated by her treatment when she was
terminated in a summary fashion on 14 March 2002. The applicant had no notice about her termination, she had to leave the
respondent’s premises immediately after being advised of her termination and she had to walk through the respondent’s
premises in a distressed state in full view of some of the respondent’s other employees. The applicant gave evidence that she
was so distressed subsequent to her termination that she needed time to compose herself before she could drive home. I
consider that in the circumstances the applicant was treated in a callous manner and that she has suffered injury beyond that
which is normally associated with a dismissal. Therefore it is appropriate that the applicant be paid an amount of $500.00 for
injury. In assessing this quantum I take into account that the applicant quickly recovered from the effect of her dismissal as a
few days after her termination she applied for a part-time position with the respondent.
53 A Minute of Proposed Order will now issue.
_________
2003 WAIRC 08007
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
JANELLE LYNECCE FITZGERALD, APPLICANT
v.
TELIS PTY LTD, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
THURSDAY, 27 MARCH 2003
FILE NO/S.
APPLICATION 576 OF 2002
CITATION NO.
2003 WAIRC 08007
_________________________________________________________________________________________________________
Result

Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement
_________________________________________________________________________________________________________
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Order
HAVING HEARD Mr P Arns (of counsel) on behalf of the applicant and Mr K Brown (as agent) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby—
1
DECLARES THAT the dismissal of Janelle Lynecce Fitzgerald by the respondent was unfair and that
reinstatement is impracticable;
2
ORDERS the respondent to pay Janelle Lynecce Fitzgerald compensation in the sum of $4884.62 gross within
14 days of the date of this order.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.

____________________

2003 WAIRC 08052
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
DAVID WILLIAM HELIER, APPLICANT
v.
BELMINCO PTY LTD, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DATE
FRIDAY, 6 DECEMBER 2002
FILE NO/S.
APPLICATION 1255 OF 2001
CITATION NO.
2003 WAIRC 08052
_________________________________________________________________________________________________________
Result
Application dismissed
Representation
Applicant
Mr D Helier on his own behalf
Respondent
Mr Z Adizes
_________________________________________________________________________________________________________
Reasons for Decision
(Ex tempore)
1.
The present application is one pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”), by which the
applicant, David William Helier, alleges that he was unfairly dismissed by the respondent, Belminco Pty Ltd, on or about
11 June 2001, as it is described in the notice of application.
2.
The factual circumstances are essentially these. By contract between the respondent and St Barbara Mines, a mining
company, tendered as exhibit R1, the respondent was contracted to supply two process operators to St Barbara Mines (“St
Barbara”). It was common ground that that location was to be at Meekatharra, and it is also common ground that the
respondent’s business is engaged in consulting to the mining industry, including the provision of labour for mining industry
employers.
3.
The applicant and respondent, as a consequence of the agreement with St Barbara, entered into a written agreement for casual
employment. That was tendered as exhibit A1, which, I should note for the record, actually comprises two documents, they
being a letter of offer to David Helier for process plants/FEL operator, and, secondly, a document headed up, “Belminco Pty
Ltd Employment Agreement Casual Employees”.
4.
There was some issue between the parties as to the terms of the contract of employment, with the applicant testifying that he
was offered, and accepted, the contract of employment for a period described as approximately 2 to 6 months, whereas Mr
Adizes, on behalf of the respondent, submitted to the Commission, and gave evidence, that in his view that was a mistake and
the intention always was the contract be for a period of between 2 and 6 weeks.
5. The Commission’s view is that the contract as signed between the parties, and as reflects the bargain between the parties,
provides for 2 to 6 months, and in my opinion the parties ought to be bound by their bargain in that regard, and I find
accordingly.
6. The applicant was engaged by the respondent on a fly in, fly out basis, as it is described. He was to be engaged on a three on
and one off roster, working 12 hour shifts, and was paid $17 per hour. The evidence is, and I find, that the applicant
commenced on site for an induction on 24 May 2001, and actually started work the next day, on 25 of May.
7. The applicant’s evidence was that he described his position as primarily involving the operation of a front end loader to feed
ore into the crusher plant, and also to run what was described as the “scats” plant. The evidence also was that the applicant’s
position involved him picking up loose spill from the surrounding conveyor.
8. The applicant’s evidence was that he performed his duties without incident up until the 10th of June 2001, when on that
particular morning he was working around the scats conveyor operating the 980 front end loader, at about 0500 hours. The
applicant testified that in performing this task he got too close with the front end loader to the conveyor and contact was made
by the front end loader’s cab and the conveyor frame. That led to a broken windscreen on the loader, as the Commission was
informed.
9. The applicant’s evidence was that he thereafter contacted a Mr Drew, a shift supervisor, to report the incident. That led to,
subsequently, the completion of an accident report form, tendered as exhibit A3. It is noted in exhibit A3 the description of
the accident largely as outlined by the applicant in his evidence.
10. There is also an entry on the accident report form dealing with and described as a risk score card, which refers to the level of
exposure and consequences. The risk score card, so described, indicates that the probability of the incident was quite possible,
exposure frequent, and the risk score was finally assessed, it seems, by the safety officer employed by St Barbara as very
serious, although I note initially the assessment was less than that. Thereafter, it seems on the evidence, the applicant was also
required to submit to a drug test, and he provided samples for that purpose.
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I should also note in relation to exhibit A3, the incident report form, there is reference to whether or not the applicant was
given verbal instructions in relation to the work area prior to the incident, and the box on the form is ticked, “Yes”. It is also
indicated that there was no deviation from those work instructions, according to exhibit A3.
I should also note from exhibit A3 there is reference to the fact that there was no job safety analysis done for the particular
task, and recommendations on exhibit A3 provide that one ought to be performed, as well as a requirement to consider
redesigning the particular work area concerned. There are also other notes, including supervisor comments, section manager
comments, and, indeed comments by the applicant himself.
The evidence was that, as a result of the applicant having to submit to drug testing, he was not required to resume work on the
evening of the 10th of June. At about 1730 hours that evening, the applicant said a Mr Drew came to visit him, and during the
course of their discussion he asked Mr Drew if he knew what was about to occur to him, presumably in relation to his
employment.
Mr Drew, on the evidence, although he wasn’t called, was said to have told the applicant that he was not aware as to what the
outcome may well be. The applicant’s evidence also was that there was no prior safety incidents reported against him to that
time.
The next morning, at about 7.30 am, a Mr Steele, who was a supervisor employed by the respondent, came to see the
applicant, and he was told at that point, according to the applicant’s evidence, to pack his bags as he was returning to Perth
that morning.
The applicant’s evidence was he asked why this was so, and he was advised that St Barbara had made a decision to remove
him from the mine site. The reason given for that decision was apparently as a consequence of the accident which had
occurred the day before. The applicant testified that he then went to see Mr Lilley, the safety officer, in his office, to discuss
the matter. It was the applicant’s evidence that Mr Lilley had said, or indicated to him, that he had only just been made aware
of the incident. However, I note from exhibit A3 that Mr Lilley, in fact, completed a portion of the investigation report, under
the heading, “Safety Environmental Section Comments”, and that is signed and dated on 10 June 2001, the day before, so it
would appear to the Commission that Mr Lilley had some prior involvement in the incident report form process nonetheless.
Mr Adizes gave evidence as the managing director of the respondent. He testified that he was contacted from the site by
telephone on 11 June and advised of the incident. His evidence was that there were no concerns raised as to the applicant’s
performance or conduct at any time prior to this.
He spoke to, according to Mr Adizes, the mill superintendent of St Barbara, who confirmed with him that St Barbara had
made the decision to remove the applicant from site because of the accident previously, exercising its rights as a part of the
principal/contractor relationship between St Barbara and the respondent.

19.

Mr Adizes also testified that he telephoned the applicant that day on his return to Perth and confirmed with him that St
Barbara had exercised their right to remove the applicant from site, but, according to his evidence, and to quote, “Not to
worry, as he would find other positions for him”. On the evidence, Mr Adizes testified that the applicant indicated to him that
he was not interested in pursuing this option. It was also the respondent’s evidence that there were subsequent discussions
where ongoing offers of a similar kind were made. However, for reasons only known to the applicant, those offers were not
taken up.

20.

The evidence also of the respondent is that there was no request by St Barbara for a replacement employee to replace the
applicant on his return from site to Perth. However, the second plant operator who accompanied the applicant to the site in the
first instance appeared, on the evidence, to have remained at that location for about 3 months thereafter.

21.

I pause to also note that the respondent’s position was, despite the events which had occurred, and still is, as of these
proceedings, prepared to endeavour to assist placing the applicant in other positions. That has not, it seems on the evidence,
however, been the wish of the applicant.

22.

The Commission turns to its conclusions in relation to this matter. It is trite to observe that in claims of this kind the principles
are well settled. It is also well settled in matters such as this that the test as to whether a dismissal is harsh, oppressive or
unfair is whether the right of the employer to dismiss an employee has been exercised so harshly or oppressively such as to
constitute an abuse of that right, and I refer to the well known decision of the Industrial Appeal Court in Miles v FMWU
(1985) 65 WAIG 385.
Additionally, in assessing a claim such as the present matter it is not the province of the Commission to assume the role of the
manager, but to consider the dismissal objectively and in accordance with the obligations imposed on the Commission
pursuant to ss 26(1)(a) and (c) of the Act. Moreover, in objectively assessing the circumstances of the case, the practical
realities of the workplace need to be considered, and a commonsense approach to the application of the statutory provisions
should be adopted, and I refer in that regard to Gibson v Bosmac (1995) 60 IR 1.

23.

24.

25.
26.
27.

28.

It is important to observe at this point that in this case it is the actions of the respondent that must be examined as the
employer, as such, and not those of St Barbara. It is trite to observe that there was no employment relationship between St
Barbara and the applicant, and clearly, on what is before the Commission, St Barbara not being a party to the contract of
employment between the applicant and the respondent, had no right to terminate the contract of employment, and, indeed, no
standing. In relation to the matter before the Commission, the Commission is of the view that St Barbara, in accordance with
its contractual relationship with the respondent, exercised what was manifestly its lawful right to exclude persons from its
premises in accordance with its legal obligations.
Faced with that decision, in my opinion the respondent, as a contractor to St Barbara, had no option but to remove the
applicant from site. I accept the respondent’s evidence that it did undertake to the applicant that it would attempt to find other
positions, but for reasons, as I have observed, only known to the applicant, he declined to pursue those options.
Whilst it is not entirely clear on the evidence as to when the applicant’s contract of employment came to an end, in my view it
may well be open to be ascertained. On one view, the applicant was still employed by the respondent when he returned from
the Meekatharra site operated by St Barbara.
As I have observed, St Barbara was clearly in no position to terminate the applicant’s employment, as it was not a party to the
applicant’s contract of employment. It may also be said that the contract of employment came to an end by frustration, by
operation of law, on the basis that the subject matter of the contract, that is, between St Barbara and the respondent for the
performance of duties at the Meekatharra site, was brought to an end, beyond the respondent’s control.
Certainly, if not before, the contract by the commencement of this action on 9 of July 2001, must have come to an end. For
present purposes, however, it not being argued, I am prepared to accept that the applicant was dismissed to attract the
Commission’s jurisdiction, but the matter is not free from doubt in my opinion.
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I have carefully considered all of the evidence and the submissions in the matter. Whilst, on the evidence, I have considerable
reservations as to the procedural aspects of the applicant’s departure from the St Barbara site, the Commission is not in a
position to conclude on all of the evidence, having regard to the respondent’s conduct, and it is only that conduct which the
Commission can have regard to, that it can be said that the respondent dismissed the applicant harshly, oppressively and
unfairly, if he was dismissed at all.
It appears to the Commission, on the evidence, that the respondent had no option but to accept its client’s decision to have the
applicant removed from its mine site, as it was lawfully entitled to do. In cases such as this, employers in a position such as
the respondent are in somewhat of an invidious position, in my opinion. Firstly, they are obliged to comply with directions as
a part of the principal and contractor relationship, but, secondly, they are also obliged to treat employees fairly in accordance
with the industrial laws in this State.
I am not persuaded in all the circumstances of this case that the respondent did other than treat the applicant fairly. In my
opinion, offers to locate the applicant elsewhere with other operations can only be regarded as an attempt to assist the
applicant, but, as I have said, the applicant declined those offers, for reasons only known to him.
In my opinion, it is hard to see, from the point of view of the respondent, what else it could have done in all of the
circumstances. For all of those reasons, the Commission’s decision is that the application is dismissed.
_________

2003 WAIRC 08051
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
DAVID WILLIAM HELIER, APPLICANT
v.
BELMINCO PTY LTD, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DATE
FRIDAY, 6 DECEMBER 2002
FILE NO/S.
APPLICATION 1255 OF 2001
CITATION NO.
2003 WAIRC 08051
_________________________________________________________________________________________________________
Result
Application dismissed
Representation
Applicant
Mr D Helier on his own behalf
Respondent
Mr Z Adizes
_________________________________________________________________________________________________________
Order
HAVING heard Mr D Helier on his own behalf and Mr Z Adizes on behalf of the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

____________________
2003 WAIRC 07884
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
PHILIP ALLEN HIRSCHBERG, APPLICANT
v.
LOGICA PTY LTD, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DATE
FRIDAY, 7 MARCH 2003
FILE NO.
APPLICATION 1518 OF 2002
CITATION NO.
2003 WAIRC 07884
_________________________________________________________________________________________________________
Result
No dismissal found. Denial of contractual benefits in respect of two days annual leave found
Representation
Applicant
The applicant appeared on his own behalf
Respondent
Mr S Kemp (of Counsel)
_________________________________________________________________________________________________________

1

Reasons for Decision
Extempore as edited by the Commissioner
The applicant claims that he was harshly, oppressively and unfairly dismissed by the respondent. He says that the contract of
employment between himself and the respondent included the administration of a performance bonus scheme and the
consequential payment of a bonus to him of between $8,000 and $20,000 for the financial year 2001-2002. The contract, he
says, required the administration of the scheme in July 2002. The respondent had not administered the bonus in July 2002 and
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according to the applicant he raised serious concerns with the respondent on a number of occasions through its senior staff,
including Mr Gregory Allan Forbes, the respondent’s Divisional Director for its Western Australian operations; Mr Steven
Richards, its WA Sales Manager; and Mr Keith Latimer, a human resources person with the respondent, about this failure to
administer the bonus.
2
The applicant says that the Commission ought draw an inference that the respondent’s conduct evinced an intention to force
him to resign. He says he was left with no option but to resign. By 26 August 2002 he says the respondent had breached a
fundamental condition of the contract of employment in that it had failed to administer the bonus and failed to pay him the
bonus owed to him. According to the applicant, in essence, he accepted the breach and brought the contract to an end by
tendering his resignation that day indicating the reason for the resignation, being the failure to pay the bonus. The applicant
seeks compensation for his loss, although he terms it “damages”. I note that the Commission does not award damages in the
usual sense, but compensation for loss and injury. I do not intend to go into detail at this point in respect of that compensation,
save to say that it would appear from the applicant’s claim for damages that his loss has been greater than the limit of
6 months’ pay imposed by the Industrial Relations Act 1979, and he seeks the maximum allowable.
3
The applicant also claims to have been denied contractual benefits and he seeks orders for the payment of:
(1)
The performance bonus for the periods 18 June 2001 to 30 June 2001, from 1 July 2001 to 30 June 2002, and
from 1 July 2002 to 28 September 2002, totalling approximately $20,655;
(2)
Annual leave entitlements, said to have been denied to him, totalling $1524.29;
(3)
Superannuation contributions owing in relation to the performance bonus, of $679.73;
(4)
An amount withheld from his wages of $447.30 which he says ought to have been remitted to the Australian
Taxation Office on account of HECS Withholding Tax contributions; and
(5)
Interest on those amounts.
4
It is not my intention to recite all of the evidence in this matter. However, I have heard evidence from the applicant, Gregory
Allan Forbes, Steven John Richards and Tracey Lee Buttel, who is the respondent’s operations manager in Western Australia.
Having observed the witnesses as they gave their evidence, and having examined the evidence, I have no hesitation in
concluding that the evidence of Messrs Forbes and Richards and Ms Buttel is to be preferred to the evidence of the applicant
where the evidence conflicts. That is not to say that I have found the applicant to be deliberately dishonest. However, his
evidence was at time contradictory, and he was unable to recall certain events as to issues arising during the establishment of
the employment arrangement, and around the time of the termination of the employment. In respect of the latter, he has
indicated in his evidence that he had been suffering a considerable degree of stress around that time and that he had difficulty
recalling some matters. The other witnesses I found to be honest and their evidence able to be relied upon.
5
I find that the facts in this matter are as follows. During the relevant period the respondent was the Australian subsidiary of
Logica PLC, a UK publicly listed global information technology company. Prior to the applicant commencing employment
with the respondent on 18 June 2001, he had a number of discussions with Mr Forbes as to not only the position he was to be
engaged in, the conditions of employment and associated matters, but also as to the possible sale of assets of the business
formerly operated by the applicant to the respondent, and access by the respondent to former clients of that business.
6
During the course of the discussions between the applicant and Mr Forbes, the applicant indicated that he was seeking a salary
of approximately $100,000 per annum. Mr Forbes advised him that the company would not be able to meet that salary,
however, was able to offer him a salary of approximately $80,000 per annum, and Mr Forbes would nominate the applicant for
participation in the company’s general performance bonus scheme (“the scheme”). Mr Forbes advised the applicant at the time
that because of some uncertainty on his part as to the terms of the scheme due to the merger of businesses in recent times, he
would provide to the applicant a copy of the scheme for the applicant’s consideration. He would also provide the applicant
with a copy of the pro forma of the respondent’s offer of employment in accordance with the company’s standard practice.
7
Mr Forbes did not have immediate access to either the scheme’s details or the pro forma offer of employment. He contacted
Ms Buttel and arranged for copies to be provided to him. He then provided copies of those documents to the applicant and he
and the applicant went through the scheme for the previous year, being 2000/2001, and Mr Forbes noted that the terms of the
scheme generally varied little between that year and the next, and the 2000/2001 scheme would be indicative of that for which
the applicant would be nominated to participate. Final approval of that nomination was with the respondent’s chief executive.
8
I am reinforced in my view that the applicant was shown a copy of the scheme and the pro forma letter of offer as part of the
employment discussions, on the basis that the applicant appears to be someone who is particular as to detail and about having
important matters in writing. I am not satisfied that he would have left the matter for a number of months before getting the
necessary details until February 2002, as would appear to be indicated by Exhibit 4.
9
During the course of the discussions between the applicant and Mr Forbes, Mr Forbes sent to the applicant an email on 8 June
2001 in which he indicated as follows:
“Phil,
Confirmation of our discussion this morning.
Employed initially as an e-comm consultant on 80k base inclusive. Eligable(sic) for our general bonus schem(sic)
administered every July based on performance (min 8% to 20% of salary)(sic)
Initial work scope—
Woodside Web team leader/consultant billable 50%.
Lead our e-comm team and bring to a high level of performance Market Logica and attract e-comm opportunities and new
customers.”
10 The email then goes on to look at mid-term and long-term approaches, and then says—
“Hope this proves OK. If So (sic) let me knwo(sic) and we try and get things started as of next Wed.”
11 I find that this document did not form part of the contract of the applicant’s employment but was indicative of discussions
which had taken place between the applicant and Mr Forbes. I find that the first paragraph, which deals with the scheme,
clearly indicates that it is the company’s general bonus scheme for which he is to be eligible. It is not an individual, personal
bonus scheme. I find, too, that reference to being “billable 50%” was a reference to the scope of work and not necessarily a
reference to any condition which might attach to the scheme.
12 I find that during the course of the discussions between the applicant and Mr Forbes, they discussed the objectives to be met by
the applicant during the course of his role as set out in the email of 8 June 2001, and that those objectives were also discussed
at other times during the course of his employment, although they appear not to have been specifically reduced to writing. It is
true that a number of conditions of the scheme were not met by the respondent, including the formal setting of objectives and
advising the applicant in writing of his acceptance into the scheme, but they were not fatal to his participation in the scheme.
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The applicant and the respondent agreed that the applicant would commence employment with the respondent and he did so on
18 June 2001. He signed the offer of employment put to him, which I find was in the same form as the pro forma shown to him
prior to his commencement of employment, with the exception of the inclusion of those details which relate to him and his
position and salary.
This offer of employment was signed by the applicant and became the contract of employment between the parties. The
applicant was nominated for the Logica General Bonus Scheme for the Financial Year 2001/2002 (Exhibit 9), and this was in
almost identical terms to the document previously shown to the applicant and which he discussed with Mr Forbes, which had
applied to the second half of the previous financial year. (Exhibit 32). The changes in that scheme included the requirement for
the company’s performance to meet 60 per cent of its target rather than 50 per cent, a tightening of the multiplier and changes
to reflect the ongoing rather than the introductory nature of the 2000/2001 document.
Although Mr Forbes’ email to the applicant on 8 June 2001 referred to the bonus scheme being administered every July, I am
satisfied that this ought to be read in the context of the discussions between the applicant and Mr Forbes and the examination
of the scheme document as to the circumstances and timing of the administration of the scheme. This was to be when the
company’s end of financial year accounts had been finalised, and I refer to 7.3 which said that—
“Payments will be made following the end of each qualifying financial year once the accounts are audited and the
company results announced.”
(Exhibit 9)
I find that the scheme required not only the applicant to meet certain performance objectives associated with his personal
performance, but also required the company as a whole to meet certain performance and profit objectives. If the performance
and profit objectives of the whole company were not met, then the scheme would not result in any bonus to any person
participating in the scheme. I refer to section 3, Outline of the scheme, contained in both of the 2000/2001 scheme (Exhibit
32), and the 2001/2002 scheme (Exhibit 9), and this reads—
“3.1
The bonus is based on a combination of achievement of personal objectives and business performance against
targets.”
I also note that there is a clear indication of the business performance requirement being part of the scheme, although for
myself, without other documentation, it is unclear as to the exact requirements for the business’s targets.
During the course of the applicant’s employment, it became clear that his location and work associated with the Woodside
contract held by the respondent was not tenable, and it was agreed between himself and the company representatives that he
would be removed from that project. The applicant has referred to an email from Mr Richards to Mr Forbes, dated 28 June
2002 (Exhibit 36), which made reference to a lunch meeting which Mr Richards had had with a person called “Don” from
Woodside. This person, Don, had suggested a number of options including the termination of the applicant’s employment.
However, this was not a matter for the client, Woodside, but a matter for the respondent. I find that the respondent had no
intention of terminating the applicant’s employment. He was seen as a valued member of staff and it was believed that he
would be able to make a valuable contribution to the respondent’s business in some other way, if not involved in that project.
Mr Richards then entered into discussions with the applicant with a view to the applicant taking up the position of Bids
Manager. During those discussions the applicant indicated that he was tired and under stress, and Mr Richards suggested that
he might like to take some annual leave to recharge his batteries, so to speak.
I find that during the course of discussions, the applicant made clear his intentions to take up the position of Bids Manager, and
he was enthusiastic about doing so. He conveyed this enthusiasm to Mr Richards. Having accepted the position as Bids
Manager (see Exhibits 28 and 16) the applicant indicated to Mr Richards that he would like consideration given to his
performing that role on a part-time basis over 3 days per week until June the next year. The applicant says that he did this on
the basis that by this time, 19 August 2002, the respondent had not administered the scheme and had not indicated its intention
to do so, and the applicant was looking to have 3 days work per week to enable him to examine other options for his income
earning with a view to resigning from his employment with the respondent. However, I find that he did not convey to Mr
Richards or to Mr Forbes or to anyone else for that matter that he had any intention of resigning.
I must say that I find it quite extraordinary that on the one hand the applicant says that in his communications with Mr
Richards towards the end of his employment he wanted to let the company know that the issue of the non-payment of the
bonus was a significant one, yet on the other hand says that the email of 19 August 2002 to Mr Richards (Exhibit 16), was
written to leave what he described as “a soft impression.” He says that he did not want to rock the boat such that it would
become an issue which would cause difficulty. He asserts that by that date, 19 August 2002, he had decided that it had reached
the point where the contract had to come to an end and he would have to find another job. However, he did not say so for
another few days, and he did not indicate the reason why.
I note in regard to what the applicant has described as “the soft impression” that he wanted to leave by that email, that he did
the same in respect of the letter of resignation, with which I will deal later.
In any event, Mr Richards advised the applicant that 3 days per week was not an option for the role that was proposed. I am
satisfied that if the Bids Manager role was not available to the applicant (although there is no reason to suggest that it would
not have been) or he did not accept that role, then another position would be sought for him within the respondent’s business. It
was not the respondent’s intention that the applicant’s employment should come to an end.
I accept that on a number of occasions the applicant raised with Mr Forbes the question of when the bonus scheme was to be
administered. The Commission does not have before it the meeting requests from the applicant to Mr Forbes, so the questions
asked by him are unknown. However, he formally requested two meetings with Mr Forbes via the email meeting request
system to discuss the matter, the first being replied to on 4 July 2002. Mr Forbes replied to that formal request for a meeting
stating—
“Phil I’m not really in a position to discuss this until all our eoy (end of year) accounts are complete. Any bonus
discussions don’t usually happen un til(sic) around sept(sic). However if we wait a month then I will be in a good position
to see where we are going.”
(Exhibit 5)
The applicant again sought a meeting with Mr Forbes to discuss the scheme. On 7 August 2002, Mr Forbes responded
declining a formal meeting, and his response was—
“No – I don’t have any thing more to impart yet. As yet no accounst(sic) have been finalised and we have not even had
our final review or F2002. This occurs Friday. I don’t expect to get any bonus allocation budgets or directions until
September.”
(Exhibit 6)
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It needs to be borne in mind that even if the scheme was to be administered in July, which according to the scheme itself was
not necessarily so, the applicant’s first request for a meeting was no later than 4 July 2002, that is, 4 days after the end of the
financial year. It is hardly surprising that Mr Forbes would have had no information by then and would suggest a further month
before information might be available. Seeking information, even in August, would seem to be somewhat optimistic, bearing in
mind the normal reporting times for financial accounts covering normal financial years.
The applicant also raised the matter of the bonus in a meeting with Mr Forbes and Mr Richards approximately a week before
his resignation. The applicant was told by Mr Forbes at that time that he had no further information and could do nothing
further at that stage. Although the applicant says that he indicated that this was not acceptable and was a major difficulty for
him, I accept Mr Richards’ and Mr Forbes’ evidence that the applicant’s response did not indicate to them that there was any
major cause for concern.
The applicant took some leave, as discussed with Mr Richards, and was due to return on 26 August 2002 and commence the
new position as Bids Manager. I find that by then he had decided to terminate his employment for a number of reasons. One of
those reasons might have been because of the non-payment of the bonus at that time, but I am not satisfied that that was the
only reason. An inference could easily be drawn that the applicant’s financial position at the time was somewhat difficult, and
that that is why he raised the issue of the bonus scheme within 4 days of the end of the financial year. I conclude that the
applicant was unhappy with the respondent’s response to him in that regard. However, the respondent was looking towards a
role for the applicant which would have been consistent with the applicant’s own career plans. The Bids Manager role was in
line with that plan.
The applicant was under a great deal of stress. The applicant denies that the culmination of the winding up and financial
difficulties associated with his former business were coming to a conclusion at that time. However, I conclude that he was
under a considerable degree of stress associated with that, and that stress was another factor in his decision to bring his
employment to an end.
I find that the applicant’s reason for bringing the contract to an end was not conveyed to the respondent. His telephone
conversation with Mr Richards prior to Mr Richards arriving in the office on 26 August 2002, and the applicant’s letter of
resignation, do not indicate that the reason for his decision to resign was associated with the respondent’s failure to administer
the scheme, and the letter did not suggest that the respondent was in breach of the contract of employment such as to bring
about that resignation.
The letter of resignation was dated 26 August 2002 and was addressed to Mr Forbes. Formal parts omitted, that letter reads—
“Good morning Greg,
After careful consideration, and reflecting on several discussions with you, I have to decided to tender my resignation
from Logica, effective from 28 Sep 2002.
I would like to thank you for the opportunity to work with Logica, a company I respect a great deal, and wish you and the
organisation all the best for the future.
As you are aware, there are a number of outstanding matters which we need to discuss. I shall cover these in a separate
letter, suffice to say that my resignation does not imply resolution of those matters.
I have also copied this letter to Andrew Tindell.”
(Exhibit 17)

In addition to that letter, the applicant emailed to Mr Forbes a letter regarding the performance bonus, dated 26 August 2002.
This letter reads, formal parts omitted—
“Good morning Greg,
As you are aware, one of the reasons for my decision to join Logica was the performance bonus component of the
package, then 8-20% of TRP.
To date, I have not had any indication from you as to whether the performance bonus will indeed be paid, or how much I
should expect to receive.
I have attempted to discuss this with you on a number of occasions, with no success, and the matter remains unresolved.”
33 The letter then sets out the applicant’s calculation of the bonus due to him. It goes on to say—
“This does not reflect sales commission for business generated on the Woodside account, which has been mentioned on
several occasions but has never been reduced to anything specific, 1 July 2002 salary adjustment (beyond the compulsory
superannuation increase) which you have mentioned on a number of occasions both formally and informally, or expenses
not yet reimbursed.
I would like to offer one final opportunity to discuss and resolve this matter. In the absence of a resolution within the next
7 days I shall be pursuing each of these matter more formally and to their full extent.”
(Exhibit 18)
32

At no point during these letters did the applicant indicate that the respondent’s failure to address the scheme and pay his bonus
was the reason for the termination of his employment. The reason is not specified. It is not sufficient to imply that they are
related. There is no linkage between the resignation and the bonus contained in the letters, save to say that there is reference to
the resignation and there is reference to outstanding matters. However, the terms of the letter of resignation do not indicate any
specific problem. In fact, the terms of the resignation letter indicate nothing but good will. They certainly do not raise any
allegation of a breach of contract, or that this was the reason for the applicant’s resignation.
35 The applicant says that Mr Forbes failed to meet with him and refused his requests for meetings. The evidence which I accept
is that Mr Forbes was available to meet with the applicant on a less formal basis on many occasions. Their offices are only four
doors away from each other. Although Mr Forbes was only present some 50 per cent of the time, it appears other employees
had access to him and would call by his office to speak to him. The applicant chose not to, notwithstanding that Mr Richards,
on a number of occasions, encouraged him to do so. Rather, the applicant made formal email meeting requests, and while Mr
Forbes declined to meet, he did so with an explanation that he had no information to impart, but suggested a time frame for a
review of the situation. This was not an unreasonable response.
36 The applicant says that during the discussion with Mr Richards on the morning of 26 August 2002 prior to arriving at work, he
asked Mr Richards to raise the matter of the non-payment of the bonus with Mr Forbes, indicating that if the matter was not
resolved he would resign. I find that this did not occur. I accept Mr Richards’ evidence that on another occasion when the
applicant raised the issue of the bonus scheme with him, he urged the applicant to speak with Mr Forbes about it, it not being a
matter within Mr Richards’ control or influence.
34
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I find that the applicant was not left with no alternative but to resign on the failure of the scheme to be administered and a
bonus paid to him by the time of his resignation. He did not inform the respondent that he viewed the failure to pay the bonus
scheme as a breach of the contract of employment. He had the opportunity to pursue a formal grievance in accordance with the
respondent’s human resources practice and policies. He has acknowledged in his evidence that he did not take up a formal
grievance, although he argues that his raising the issue with Mr Forbes and Mr Richards constituted an informal grievance. I
conclude that he did not raise the matter with Mr Forbes or Mr Richards in such a way that they would have been aware that
there was other than concern on his part which Mr Forbes kept indicating to the applicant would be addressed in due course.
Indeed, what occurred was that the scheme was administered around the time of the applicant’s termination of employment.
I make no finding as to whether or not the applicant’s participation in the scheme formed part of his contract of employment. I
find, though, that the bonus scheme which the applicant was nominated and accepted for was the company’s general bonus
scheme, as set out in Exhibit 9. That scheme was administered at the end of the financial year and after the completion of the
final year’s accounts. It required the whole of the company to achieve certain goals. I find that the applicant’s contract of
employment did not contain a condition which required the administration and payment of the bonus to the applicant in July. It
did not contain an individual bonus scheme applicable only to the applicant.
I find that the respondent did not breach the contract of employment by failing to administer the scheme and pay the applicant
a bonus by the time he had resigned. There was not an entitlement to a bonus in the circumstances of the financial year in
accordance with the scheme’s terms. Therefore the applicant could not rely on that purported breach to bring the employment
to an end, citing constructive dismissal. Further, he gave no reason for his resignation, let alone alleging a breach of a
fundamental condition of the contract. Accordingly, there was no dismissal. (see Cargill Australia Limited, Leslie Salt Division
v The Federated Clerks Union of Workers WA Branch (IAC) 72 WAIG 1495 @ 1497; Western Excavating (EEC) Ltd v Sharp
[1978] QB 761; and The Attorney General v WA Prison Officers Union of Workers (IAC) (1995) 75 WAIG 3166)
In those circumstances there can be no consideration of compensation or reinstatement. However, if I am wrong as to the issue
of dismissal, there would be a need for consideration of reinstatement or compensation. I am not entirely convinced that
reinstatement would be impracticable, other than on account of the applicant’s attitude towards the respondent. That, of course,
would be a significant factor in any decision to reinstate. If I were to find that reinstatement was impracticable, and to consider
the question of compensation, I note the applicant’s evidence as to the efforts he says that he made to find alternative
employment to mitigate his loss. The applicant says that he has sought many jobs of a variety of natures, and has been
unsuccessful in obtaining any employment or any other arrangement to bring in any income. However, the applicant refused to
provide the respondent with any of the details of the jobs he had applied for, although he was prepared to provide the
information to the Commission. In the face of the Commission’s explanations and reminders to the applicant that such a refusal
without good cause, without any reasonable suggestion that the respondent might use that information to the applicant’s
disadvantage, would possibly result in the Commission placing less weight on his evidence in that regard, the applicant
maintained his refusal to provide that information and denied the respondent the opportunity to test and challenge that
evidence. In those circumstances, I must place considerably less weight on the applicant’s evidence as to his efforts to mitigate
his loss.
There is then very little information before me other than the applicant’s assertions that he sought other work, evidence which
could not be tested because of the applicant’s own refusal. Accordingly it is very difficult to assess the loss which the applicant
has suffered, and his efforts to mitigate that loss.
As to the applicant’s evidence as to other losses suffered by him, for which he seeks compensation, in the circumstances of my
decision that he has not been dismissed, it is not my intention to deal with those matters in any detail. However, I note that
claims for loss of accumulated long service leave were not the subject of evidence, nor was there any real evidence as to the
salary increase which the applicant claims, or the matter of the loss of share options.
As to the compensation for damage suffered by the applicant as a result of the forced sale of the motor vehicle subject of a
novated lease, I am satisfied that any consideration of compensation for loss of salary would have covered that matter and
would, in fact, have avoided that difficulty, had that issue been able to be dealt with.
As to the applicant’s claim for compensation for distress suffered as a result of the dismissal, there is no evidence to suggest
that the applicant has suffered any greater degree of distress than would normally apply in the circumstances of a dismissal,
had this been a dismissal. (see Manuel v Pasminco Cockle Creek Smelter (1998) 83 IR 135 @ 162, and Timms v Phillips
Engineering Pty Ltd (FB) (1999) 79 WAIG 1318).
As to the claim for compensation for injury to the applicant’s professional standing in the industry, there has been no evidence
other than of people treating him in a slightly different manner than they had before. There is no suggestion that the respondent
has conducted itself in any way such as to cause any injury in this case, and the circumstances of the termination of
employment do not contain any suggestion that the applicant’s performance or professional standing were brought into
question.
As to the question of outstanding contractual benefits, as I have noted earlier, the bonus scheme for the period 1 July 2001 to
30 June 2002 was administered and there was no bonus paid to any of the employees who were participants in that scheme. As
noted earlier, I find that the applicant has no entitlement to a bonus outside that scheme. The scheme did not result in any
bonus and, accordingly, there is no entitlement to a bonus.
As to the bonus for the period from the commencement of employment to the end of the first financial year, being a period of
less than 2 weeks, it is improbable that the applicant would have been invited to join that scheme. If, as he suggests, Mr Forbes
indicated to him that that amount would be taken into account in the following year’s scheme, then I note that that following
year’s scheme did not result in any bonus.
As to the applicant’s claim for a bonus for the period 1 July 2002 until 28 September 2002, being the expiration of his notice
period, as Mr Forbes says, the applicant will not be a participant in that scheme when the scheme is administered and,
accordingly, he has no entitlement to any benefit from it.
I note that as to any contractual benefits said to arise after 26 August 2003, based on what is before me I am unable to conclude
whether the applicant’s employment actually terminated on that day or on the expiration of the notice period. The full details of
those circumstances are not before me.
As to the claim for annual leave, I do not accept the applicant’s suggestion that the respondent has deliberately altered his time
sheets in a way to deny him payment of a number of days’ annual leave in an inappropriate manner. I accept the respondent’s
calculations of the applicant’s entitlement. However, the evidence is that either Mr Forbes directed Ms Buttel to alter the
applicant’s time sheets, or he did so himself, to change 2 days from time spent in judging an industry competition, to annual
leave. I am uncertain as to whether the respondent has the ability to do so in accordance with the contract of employment or the
respondent’s policies. There has certainly nothing been drawn to my attention in that regard. It may have been appropriate that
the respondent deduct salary for the 2 days which it believed the applicant was not performing work. Whether the respondent
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can decide to allocate that time to the applicant’s annual leave is another matter, though. There is nothing before me to suggest
that the respondent has that ability.
Accordingly, I find that the applicant has an entitlement to 2 days’ annual leave, calculated at his ordinary salary less
superannuation, which has not been paid but is owed and I intend to order accordingly. In respect of the other days’ annual
leave, I accept the respondent’s evidence in that matter and find that there is no further annual leave owing to the applicant.
As to the claim of the superannuation contributions said to attach to the bonus not being paid to the applicant’s superannuation
fund, of course if the bonus is not due then the superannuation attached would not arise, even if there were an entitlement to
such an attachment.
Further, I note that the applicant’s contract of employment referred to the applicant’s superannuation contributions as being
“tied to the legislated minimum levels set out in the Superannuation Guarantee (Administration) Act 1992”. He was paid at the
current contribution level specified in the legislation during the course of his employment. Decisions of the Commission have
in the past found that there is no entitlement to enforce such matters as contractual entitlements; rather they are matters of
entitlement through another legislative framework, and payments are made to the Australian Taxation Office. (Keane v Lomba
Pty Ltd (FB) (1998) 78 WAIG 810)
As to the applicant’s claim of an amount of HECS Withholding Tax contributions withheld from his wages and not paid to the
Australian Taxation Office, once again this is a matter which arises due to the applicant’s obligations under another scheme of
legislation, and the payment issue is between the respondent and the Australian Taxation Office, and does not constitute a
contractual benefit for the purposes of the Industrial Relations Act 1979.
Accordingly, I find that the only aspect of the claim which has been proven is in respect of the claim for payment for 2 days’
annual leave. Accordingly, the application will be dismissed, except in respect of the claim for payment for 2 days’ annual
leave.
_________

2003 WAIRC 07946
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
PHILIP ALLEN HIRSCHBERG, APPLICANT
v.
LOGICA PTY LTD, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DATE OF ORDER
MONDAY, 17 MARCH 2003
FILE NO.
APPLICATION 1518 OF 2002
CITATION NO.
2003 WAIRC 07946
_________________________________________________________________________________________________________
Result
No dismissal found. Denial of contractual benefits in respect of two days annual leave found
_________________________________________________________________________________________________________
Order
HAVING heard the applicant on his own behalf and Mr S Kemp (of Counsel) on behalf of the respondent, the Commission,
pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders—
(1)
THAT the respondent shall forthwith pay to the applicant two days pay being annual leave owed but not paid,
such amount being calculated at the applicant’s ordinary rate of pay at the time of termination of employment,
less superannuation.
(2)
THAT the application be and is otherwise hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.

____________________

2003 WAIRC 08019
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
ROSS ERIC IMPSON, APPLICANT
v.
MR AND MRS KEN BRADLEY, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
FRIDAY, 28 MARCH 2003
FILE NO.
APPLICATION 1324 OF 2002
CITATION NO.
2003 WAIRC 08019
_________________________________________________________________________________________________________
Result
Application alleging denied contractual entitlements adjourned due to bankruptcy of applicant.
Representation
Applicant
Mr R. Impson
Respondent
Mr D. Schapper (of counsel)
_________________________________________________________________________________________________________
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Reasons for Decision
The claim before the Commission is an application pursuant to s.29(1)(b)(ii) of the Industrial Relations Act 1979. That section
is as follows—
“s.29

(1)

an industrial matter may be referred to the Commission—
(b)

in the case of a claim by an employee—
(ii)

that he has not been allowed by his employer a benefit, not being a benefit under
an award or order, to which he is entitled under his contract of employment,

by the employee.”
2
3
4
5

6

7
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Mr Impson’s claim is that he was employed by the respondents between 13 February 2002 and 30 June 2002 and that he was
not paid for the 10 weeks of his employment between those dates. He claims that he is entitled to the sum of $5,500.
The respondents oppose the application. It is not necessary at this stage to detail the grounds for their opposition.
The matter was set down for hearing over two days. Mr Impson’s evidence was given on the first day of the hearing and, in the
course of his evidence, he referred to his being bankrupt.
At the commencement of the hearing on the second day, the respondents, through their counsel Mr Schapper, submitted that
the provisions of the Bankruptcy Act 1966 (Commonwealth) mean that Mr Impson’s claim before the Commission is
“property” as that is defined in the Bankruptcy Act 1966, that any property of Mr Impson is vested in the trustee in bankruptcy
and only the trustee is able to proceed with Mr Impson’s claim because the trustee is in charge of Mr Impson’s property. He
therefore sought the dismissal of the application.
After giving Mr Impson, who represented himself, an opportunity to be heard in reply, I adjourned the proceedings briefly to
consider Mr Schapper’s submissions and the law. Upon resumption, I announced that I had concluded that Mr Schapper’s
submissions were correct and I upheld them. What follows are my reasons for that decision.
Mr Impson admits that he is bankrupt and became so on 25 May 2002. His application before this Commission was lodged on
25 July 2002, a time after Mr Impson was declared bankrupt.
Section 58(1) of the Bankruptcy Act 1966 states as follows:
“(1)
Subject to this Act, where a debtor becomes a bankrupt—
(a)
the property of the bankrupt, not being after-acquired property, vests forthwith in the Official
Trustee or, if, at the time when the debtor becomes a bankrupt, a registered trustee becomes the
trustee of the estate of the bankrupt by virtue of s.156A, in that registered trustee; and
(b)
after-acquired property of the bankrupt vests, as soon as it is acquired by, or devolves on the
bankrupt, in the Official Trustee or, if a registered trustee is the trustee of the estate of the bankrupt
in that registered trustee.”
Section 58(6) of the Bankruptcy Act 1966 states as follows—
“(6)
In this section, after-acquired property, in relation to a bankrupt, means property that is acquired by, or devolves
on, the bankrupt on or after the date of the bankruptcy, being property that is divisible amongst the creditors of
the bankrupt.”
The “property of the bankrupt”, in relation to a bankrupt is relevantly defined in s.5 of the Bankruptcy Act 1966 to mean—
“(i)
the property divisible amongst the bankrupt’s creditors; and
(ii)
any rights and powers in relation to that property that would have been exercisable by the bankrupt if he or she
had not become a bankrupt.”
Property that is divisible among creditors is dealt with in s.116 of the Bankruptcy Act 1966. It is sufficient for the purpose of
these Reasons to note that property divisible amongst the creditors of the bankrupt is not only all property that has been
acquired, or is acquired, by Mr Impson after the commencement of the bankruptcy and before his discharge, it includes the
capacity to exercise and to take proceedings for exercising all such powers in, over or in respect of property as might have been
exercised by Mr Impson for his own benefit at the commencement of the bankruptcy or at any time after the commencement of
the bankruptcy and before his discharge.
There are exceptions to s.116. The exception with the most relevance to the proceedings before this Commission is the
exception in s.116(2)(g) of any right of Mr Impson to recover damages or compensation for personal injury or wrong done to
him. The claim before this Commission is not for damages or compensation for personal injury or wrong done to him. The
matter before this Commission is a claim by Mr Impson that he has not been paid wages for work performed and thus does not
fall within the exceptions to s.116.
In relation to the matter before this Commission, I am of the opinion that the claim for loss of wages is property divisible
amongst Mr Impson’s creditors and any rights and powers in relation to the claim of loss of wages that would have been
exercisable by Mr Impson if he had not become bankrupt is after-acquired property which vests in the Official Trustee.
I therefore find that the right given by s.29(1)(b)(ii) of the Industrial Relations Act 1979 (WA) to Mr Impson to claim in this
Commission that he is entitled to a benefit under his contract of employment is by the operation of the Bankruptcy Act
1966 vested in the Official Trustee and for that reason cannot be continued by Mr Impson on his own behalf.
I distinguish this conclusion from a claim of harsh, oppressive or unfair dismissal lodged by a bankrupt pursuant to
s.29(1)(b)(i) of the Act. There is much to be said for the view that a claim of unfair dismissal involving a claim of
reinstatement, or of re-employment, does not involve notions of property divisible amongst the bankrupt’s creditors. Further to
the extent that a claim of unfair dismissal may involve a claim for compensation for injury, then the claim may well fall within
the exemptions in s.116(2)(g) of the Bankruptcy Act 1966 as found by Wood C in Bradley Gardner v. Police & Nurses Credit
Society Ltd (2000) 80 WAIG 4440. A claim of unfair dismissal may therefore be able to be made, and continued, by an
employee who is bankrupt.
Having reached the above conclusion, it remains to consider what is to be done with Mr Impson’s application. Mr Schapper
urges that it be dismissed, however, there is in my view much to be said for the Commission acting in a manner similar to the
situation where an application pursuant to s.29(1)(b) is made against a respondent who is in liquidation. On such occasions, the
proceedings are best adjourned sine die until the applicant is successful in gaining the leave of the Federal Court or Supreme
Court pursuant to s.471B of the Corporations Act 2001 (Commonwealth) (Helm v. Hansley Holdings Pty Ltd (in Liq) (1999)
79 WAIG 1860 per Kennedy J at [18]).
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I propose to similarly adjourn this application sine die. In the event that Mr Impson is successful in having the Official Trustee
joined to the application so that it proceeds in the name of the Official Trustee, the application is able then to be re-listed and in
that way the evidence given thus far in these proceeding will not be lost. Such a course of action is consistent with the action
taken by the Judicial Registrar in Said v. Douglas Kay Real Estate (1995) 64 IR 46 at 48, 49. In the event that Mr Impson is not
successful in having the Official Trustee made party to these proceedings, the application may also be listed at the instigation
of the respondents for the purposes of considering whether it should be dismissed.
18 Order accordingly.
_________
17

2003 WAIRC 08014
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
ROSS ERIC IMPSON, APPLICANT
v.
MR AND MRS KEN BRADLEY, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
THURSDAY, 27 MARCH 2003
FILE NO.
APPLICATION 1324 OF 2002
CITATION NO.
2003 WAIRC 08014
_________________________________________________________________________________________________________
Result
Application alleging denied contractual entitlements adjourned due to bankruptcy of applicant.
Representation
Applicant
Mr R. Impson
Respondent
Mr D. Schapper (of counsel)
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr R. Impson on his own behalf as the applicant and Mr D. Schapper (of counsel) on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—
THAT the application be adjourned sine die.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.
____________________
2003 WAIRC 08009
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
STUART NEVILLE KIRKHAM, APPLICANT
v.
PREMIUM PARTNERS PTY LTD T/AS ALLSTEEL DESIGNS, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE
FRIDAY 28 MARCH 2003
FILE NO.
APPLICATION 1130 OF 2002
CITATION NO.
2003 WAIRC 08009
_________________________________________________________________________________________________________
Result

Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement. Application for contractual benefits allowed.

Representation
Applicant
Mr S Kirkham on his own behalf
Respondent
No appearance
_________________________________________________________________________________________________________
1

2

Reasons for Decision
This is an application by Stuart Neville Kirkham (“the applicant”) pursuant to s.29(1)(b)(i) and (ii) of the Industrial Relations
Act, 1979 (“the Act”). The applicant claims that he was unfairly dismissed from his employment as the manager of Premium
Partners Pty Ltd t/as Allsteel Designs (“the respondent”) on 27 May 2002. The applicant is also claiming benefits due to him
under his contract of employment with the respondent. There was no appearance by the respondent at the hearing.
A conference was held in relation to this matter on 2 October 2002 and the respondent was represented by Workplace
Relations & Management Consultants Pty Ltd. At this conference the Commission was advised that the respondent’s
operations were under administration but the respondent’s representative was unable to provide details of the name of the
administrator. On 11 October 2002 the respondent’s representative advised the Commission that it no longer represented the
respondent. The Commission wrote to the respondent on 18 October 2002 requesting details of the name of the administrator.
No response was received from the respondent in relation to this request thus, this matter was set down for hearing. The
respondent was sent a notice of this hearing on 13 December 2002 and the respondent was contacted on the morning of the
hearing. The respondent’s Director, Mr Glen Augustine, indicated that even though the respondent was aware of the hearing
nobody from the respondent would be in attendance. Given the respondent had sufficient notice of the hearing and given that
there was no indication that an administrator had been appointed to manage the respondent’s affairs the Commission formed
the view that the hearing should continue in the respondent’s absence.
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Applicant’s evidence
The applicant gave evidence. The applicant commenced employment with the respondent on 18 October 2001 installing fences
on a subcontract basis. The applicant gave evidence that he had a good relationship with the respondent’s Director, Mr Glen
Augustine, both during his time as a sub-contractor with the respondent, and later as an employee.
On 5 February 2002 the applicant was involved in an altercation at the respondent’s premises and sustained an injury. As the
applicant was unable to continue subcontract work because of this injury Mr Glen Augustine offered the applicant a position as
an employee. His duties included selling fencing contracts and quoting and undertaking showroom sales. The applicant was
paid $632 per week to undertake this work. In late February 2002 Mr Glen Augustine terminated the respondent’s sales
manager and appointed the applicant to this position. Notwithstanding this promotion the applicant continued to be paid
$632.00 gross per week. However, in addition to his base salary, the applicant was now to be paid five percent commission on
all sales generated through the respondent’s office.
In mid March 2002 Mr Glen Augustine appointed the applicant as the respondent’s Manager. The applicant supervised the
respondent’s sales people and he was responsible for the production and installation of the fencing. The applicant retained the
same conditions of employment as those of his sales manager position. By this time the respondent’s financial position had
deteriorated and the applicant had to deal with creditors as well as manage the respondent’s operations. As the respondent had
substantial debts of over $180,000.00 the applicant proposed a plan of action to repay creditors over a period of time. On Mr
Glen Augustine’s behalf the applicant liaised with creditors and the creditors agreed that periodic repayments could be made
by the respondent.
At the end of April 2002 the applicant met with Mr Glen Augustine and Mr Paul Augustine, both Directors in the respondent’s
business, and discussed the future performance of the respondent’s business. The applicant’s evidence was that from this point
onwards the respondent’s financial position improved as the respondent’s debt situation was being addressed, and the
company’s viability improved. Meanwhile the applicant continued to undertake his management duties, he prepared sales
brochures, a display was set up at Homebase Wembley and a web site was developed to assist the respondent’s sales.
In the middle of May 2002 the respondent hired an accounts manager. It was the applicant’s view that this appointment may
have impacted on the respondent’s decision to terminate his contract of employment later that month.
In early May 2002 the applicant and Mr Glen Augustine agreed that a new computer system should be installed. This system
was bought and installed immediately prior to the applicant’s termination.
On 17 May 2002 the applicant took one week off to be married and to go on a honeymoon, and he returned to work on 26 May
2002. On his return the applicant was told by Mr Glen Augustine that his services were no longer required as his position was
unproductive and that he was terminated with immediate effect. The applicant accepted his termination as he understood that
the respondent was still experiencing financial difficulties. On 27 May 2002 the applicant returned to the respondent’s office to
discuss a severance payment with Mr Glen Augustine. During this visit the applicant was shocked to find that a new manager
had been employed to replace him. The applicant was handed a letter of termination which confirmed that the applicant would
be paid one week’s annual leave plus 17.5% leave loading. The letter confirmed that the applicant was due commission
payments but the amount to be paid would have to be authorised by Mr Glen Augustine (Exhibit A1).
The applicant stated that after 27 May 2002 the respondent barred him from visiting the respondent’s office thus he was unable
to obtain the respondent’s books to work out the exact commission payments due to him.
The applicant stated that at no stage was he ever told that his performance was unsatisfactory. There were never any verbal
altercations between the applicant and Mr Glen Augustine. He stated that he had a strong commitment to the respondent’s
business and he understood that he would have long term employment with the respondent. He stated that he worked on
Saturday mornings without pay in order to assist the business to become more viable. On 68 of the 70 days that he worked for
the respondent between February 2002 and his termination in May 2002, he had no lunch break and he often did after hours
duties beyond the eight hours normally expected of him. However, he was not paid for the extra time and effort that he put into
the respondent’s business.
When the applicant was terminated the applicant did not receive any notice or payment in lieu of notice. In relation to
commission payments due to the applicant the applicant gave evidence that he was unable to obtain written documentation
confirming sales figures for the period February 2002 through to May 2002. However, he stated that as the respondent’s
Manager he reviewed the respondent’s sales figures on a regular basis and he confirmed that the respondent’s turnover in this
period was on average between $10,000.00 and $15,000.00 per week. Exhibit A2 confirms that in the week 8 April
2002 through to 12 April 2002 total sales amounted to $17,896.80, for the week 15 April 2002 through to 19 April 2002 total
sales were $13,341.73 and for the week 22 April 2002 through to 26 April 2002 total sales were $11,824.86 in support of this
contention.
The applicant gave evidence that two weeks after he was terminated the applicant obtained employment as a subcontractor,
installing fences. In this position he earns up to $700.00 per day which is more than what he was earning when he was
employed by the respondent.
Submissions
The applicant submits that he is entitled to a severance payment of at least one week’s pay and compensation for his
termination. In relation to the applicant’s claim for a benefit under his contract of employment the applicant is seeking five
percent commission on the respondent’s sales between February 2002 and May 2002. The applicant is also seeking costs for
the three days that he has appeared in the Commission in relation to this matter, these days being 16 September 2002 when the
respondent did not turn up for the conference, the conference which took place on 2 October 2002 and for the one day hearing
which took place on 13 March 2003.
Findings and conclusions.
Credibility.
I was impressed by the evidence given by the applicant. The applicant had a clear and detailed recollection of the events
surrounding his employment with the respondent. In my view he gave his detailed evidence honestly and to the best of his
recollection. On this basis I accept his evidence without reservation.
The test for determining whether a dismissal is unfair or not is well settled. The question is whether the employer acted
harshly, unfairly or oppressively in dismissing the applicant. This is outlined by the Industrial Appeal Court in Undercliff
Nursing Home v. Federated Miscellaneous Workers Union of Australia, Hospital Service and Miscellaneous WA Branch
(1985) 65 WAIG 385. The onus is on the applicant to establish that the dismissal was, in all the circumstances, unfair. Whether
the right of the employer to terminate the employment has been exercised so harshly or oppressively or unfairly against the
applicant as to amount to an abuse of the right needs to be determined. A dismissal for a valid reason within the meaning of the
Act may still be unfair if, for example, it is effected in a manner which is unfair. However, terminating an employment contract
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in a manner which is procedurally irregular may not of itself mean the dismissal is unfair (see Shire of Esperance v. Mouritz
(1991) 71 WAIG 891 and Byrne v. Australian Airlines (1995) 61 IR 32). In Shire of Esperance v. Mouritz (op cit), Kennedy J
observed that unfair procedures adopted by an employer when dismissing an employee are only one element that needs to be
considered when determining whether a dismissal was harsh or unjust.
I find that the applicant was employed by the respondent in the middle of February 2002 as a sales person. In this role the
applicant sold fences, quoted on jobs and undertook showroom sales. Towards the end of February 2002 the applicant was
promoted to the position of Sales Manager. I accept that the applicant’s remuneration at that stage included a payment of
$632.00 gross per week as well as five percent commission to be paid on all sales. This commission arrangement is confirmed
in the applicant’s termination letter (Exhibit A1).
I find that the applicant was appointed the respondent’s Manager in the middle of March 2002 under the applicant’s existing
terms and conditions of employment. It is clear that even though the respondent was in financial difficulties at this time it was
the actions of the applicant that allowed the respondent to trade out of its difficulties, as the applicant arranged for periodic
payments to be made to creditors, thus allowing the respondent to continue trading.
It is clear that the applicant was highly regarded by the respondent as he was promoted twice during his employment with the
respondent.
I accept that the applicant worked lengthy hours and was committed to ensuring the long term viability of the respondent’s
operations, and that he put in place a number of successful initiatives. It is clear that as a result of the applicant’s actions the
respondent’s sales began to pick up and the viability of the respondent’s operations improved towards May 2002. I accept the
applicant’s evidence that throughout his employment with the respondent there was no concern about the applicant’s
performance nor were any warnings given to the applicant that his job was in jeopardy.
I find that when the applicant returned to work on 26 May 2002 the respondent terminated the applicant without notice. I find
that the applicant was told that his services were no longer required because the respondent claimed it could not afford to
continue to pay the applicant. The applicant genuinely believed this to be the case and at that stage did not contest his
termination. However, when the applicant returned to the respondent’s office the following day to discuss a severance payment
with Mr Glen Augustine it became clear to the applicant that he had been replaced by a new manager, and the applicant was
annoyed by this.
I accept that the applicant was unable to review sales figures from February 2002 through to May 2002 in order to determine
the precise amount of commission payment due to him as the applicant was precluded from returning to the respondent’s office
subsequent to his termination.
I also accept the applicant’s view that he believed he had a long term position with the respondent and that he organised his life
accordingly.
I find that there was no just reason for the applicant’s termination. The applicant was not made redundant as he was replaced
and I accept that there was no issue with the applicant’s performance. I further find that the applicant was denied procedural
fairness in relation to his termination as no warning were given to the applicant, no notice was given to him that he was to be
terminated nor was the applicant paid any monies in lieu of notice on termination. There was no opportunity for the applicant
to negotiate alternatives to termination nor was the applicant given the opportunity to discuss the respondent’s view that it
could no longer afford to pay the applicant. When applying the relevant legal authorities I find the applicant was unfairly
terminated both substantively and procedurally, and in the circumstances he was not afforded a fair go all round.
Reinstatement is not being sought by the applicant. I am satisfied on the evidence that the working relationship between the
applicant and respondent has broken down such that an order for reinstatement would be impracticable. I am satisfied the
applicant took reasonable steps to mitigate his loss. It is clear on the evidence that the applicant has satisfied the onus on him to
seek out alternative employment and that he obtained alternative employment earning more than he was paid by the
respondent, two weeks after he was terminated.
Compensation
I therefore now turn to the question of compensation. I apply the principles set out in Bogunovich v Bayside Western Australia
Pty Ltd (1998) 78 WAIG 3635 and Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886. I find that the
applicant had a reasonable prospect of ongoing work with the respondent if he had not been unfairly terminated. The
respondent continues to trade and I accept the applicant’s evidence that he was replaced by a new manager.
Thus, in my view the applicant would have had an expectation of ongoing employment with the respondent if he was not
unfairly terminated. In the circumstances the applicant should be recompensed for his loss of earnings between termination and
the commencement of employment two weeks after he was terminated. I calculate that loss to be an amount of $1264 gross
(2 x $632 per week).
This amount is to be paid in addition to notice due to the applicant. A period of reasonable notice is to be implied into the
applicant’s contract of employment. The criteria for assessing reasonable notice is outlined in Antonio Carlo Tarozzi v WA
Italian Club (Inc) (1991) 71 WAIG 2499. In this circumstance taking into account the criteria set out in Antonio Carlo Tarozzi
v WA Italian Club (Inc) (op cit) I assess reasonable notice to be a period of four weeks. In reaching this view I note in
particular the applicant’s senior position with the respondent and his expectation of ongoing employment. Thus the applicant is
due $2,528 gross (4 x $632 per week).
Benefits under the Applicant’s Contract of Employment
The applicant is seeking benefits under his contract of employment. In an application for contractual benefits under
s.29(1)(b)(ii) of the Act, the onus is on the applicant to establish that the subject of the claim is a benefit to which the applicant
was entitled under his contract of employment. It is for the Commission to determine the terms of the contract of employment
and to ascertain whether the claim constitutes a benefit which has been denied under the contract of employment, having
regard to the obligations on the Commission to act according to equity, good conscience and the substantial merits of the case
(Belo Fisheries v Froggett (1983) 63 WAIG 2394; Waroona Contracting v Usher (1984) 64 WAIG 1500; Perth Finishing
College Pty Ltd v Watts (1989) 69 WAIG 2307).
The applicant is seeking five percent commission on all sales generated by the respondent from February 2002 through to
26 May 2002. Whilst the applicant was unable to tender exact figures relating to commission payments due I accept the
applicant’s evidence that the respondent’s turnover was between $10,000 to $15,000 on average per week for sales. Further I
accept that for the three weeks between the period of 8 April 2002 through to the 26 April 2002 as detailed in Exhibit
A2 weekly sales amounted to $17,896.80, $13,341.73 and $11,824.86.
On the basis of the applicant’s evidence, which I accept is accurate given his role as the respondent’s Manager, and given the
contents of Exhibit A2, it is my view that the applicant is owed commission of five percent of $10,000 per week for each week
worked apart from the three weeks where the figures were available. I calculate this commission to be $500 for 11 weeks being
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an amount of $5,500, plus five percent of $43.063.39 (being the total sales for the three weeks in April 2002 as detailed in
Exhibit A2) being an amount of $2,153.17. Thus, the total amount of commission owed to the applicant is $7,653.17.
Costs
32 The applicant is seeking an order for the reimbursement of the applicant’s wages for attending Commission proceedings three
occasions. The general policy in industrial jurisdictions is that costs ought not be awarded except in extreme cases (see: Denise
Brailey v Mendex Pty Ltd t/a Mair & Co Maylands (1992) 73 WAIG 26 at 27). At all stages there was an onus on the applicant
to be present to prosecute his claim thus, it is my view that the applicant should not be reimbursed for his attendance at the
Commission. I am not satisfied that the circumstances of this matter are such as to warrant an order for costs against the
respondent.
33 A minute of proposed order will now issue.
_________
2003 WAIRC 08043
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
STUART NEVILLE KIRKHAM, APPLICANT
v.
PREMIUM PARTNERS PTY LTD T/AS ALLSTEEL DESIGNS, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
TUESDAY 1 APRIL 2003
FILE NO/S.
APPLICATION 1130 OF 2002
CITATION NO.
2003 WAIRC 08043
_________________________________________________________________________________________________________
Result

Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement. Application for contractual benefits allowed.
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr S Kirkham on his own behalf and there being no appearance on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby—
1
DECLARES THAT the dismissal of Stuart Neville Kirkham by the respondent was unfair and that
reinstatement is impracticable;
2
ORDERS the respondent to pay Stuart Neville Kirkham compensation in the sum of $3792 gross.
3
DECLARES THAT Stuart Neville Kirkham was denied a benefit under his contract of employment.
4
ORDERS the respondent to pay Stuart Neville Kirkham $7,653.17 gross.
5
ORDERS that the application is otherwise hereby dismissed.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
____________________
2003 WAIRC 08022
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
JOSE RODRIGUEZ, APPLICANT
v.
PARKS INDUSTRIES PTY LTD, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
FRIDAY, 28 MARCH 2003
FILE NO.
APPLICATION 255 OF 2003
CITATION NO.
2003 WAIRC 08022
_________________________________________________________________________________________________________
Result
Application lodged out of time dismissed.
Representation
Applicant
Mr P. Mullally (as agent)
Respondent
Mr P. Parks
_________________________________________________________________________________________________________

1

2

Reasons for Decision
(Extemporaneous)
The matter that is before the Commission is an application by Mr Rodriguez claiming unfair dismissal which has been lodged
out of time. By my calculation, the application which ought to have been lodged no later than 28-days after the day the
employment terminated and is in fact 44 days out of time.
By s.29(3) of the Industrial Relations Act 1979 the Commission may accept an application that is out of time if the
Commission considers it would be unfair not to do so. In deciding whether it would be unfair not to do so, the Commission
ought take into account whether there is an acceptable explanation for the delay, the merits of the substantive application,
whether the applicant took steps to make it clear to the respondent that he contested the dismissal and any prejudice to the
respondent (Andrew v. Metway Property Consultants & Auctioneers (2002) 82 WAIG 3260).
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I have given both parties an opportunity to address the Commission. I have not found it necessary to ask Mr Rodriguez to give
evidence. I am prepared to decide the matter on the basis that if he did give evidence, his evidence would be as Mr Mullally as
outlined.
In dealing with Mr Rodriguez’s application, I apply the above as follows. As to whether there is an acceptable explanation for
the delay, I am prepared to accept on the basis of what Mr Mullally has put, that Mr Rodriguez found the termination of his
employment as a somewhat disturbing, perhaps even frightening, experience as Mr Mullally has outlined. He viewed with
concern that he did not get a copy of the Voluntary Redundancy Agreement which he signed and that he believed he had been
persuaded not to discuss the matter with anyone.
However, I have found it difficult to reconcile that with the action Mr Rodriguez has only now taken after a period of some
eight weeks. I have been unable to accept that if Mr Rodriguez was as disturbed as he suggests he would not have taken steps
to see what could be done about it at somewhat earlier than the eight weeks.
It appears to me that one of the reasons why Mr Rodriguez decided to pursue his claim of unfair dismissal is that after some
eight weeks he remained unemployed. That has left me with the impression that had Mr Rodriguez found alternate work within
that eight week period he would not have pursued this application and that the spur for lodging the application is more that he
was unemployed after a period of eight weeks than the merit of the claim of unfair dismissal of itself. In that regard I place
weight on the fact that Mr Rodriguez does not seek reinstatement but seeks only compensation.
I am not satisfied therefore that there is an acceptable explanation for the delay.
As to the merit of the substantive application, in the Notice of Application Mr Rodriguez indicates that because of a work
injury he was not able to return to work and that, I paraphrase his application, he was told that he could not do his job properly
and he would be dismissed. On the materials that Mr Mullally has put, the injury occurred on a date in September 2002 and Mr
Rodriguez returned to work in October 2002. The end of his employment occurred on 18 December 2002.
It is not apparent to me from those dates in the context of the employer’s Notice of Answer that a reason Mr Rodriguez was
dismissed was because he was not able to do his job properly. Rather, I regard Mr Parks’ statement, that at that time of the year
there is a need to reduce the workforce because it is the quiet period in the lead up to Christmas, as being quite plausible.
I therefore find that any suggestion on Mr Rodriguez’s part that he was dismissed because of his injury to be equally matched
by what would be the evidence of the company that there was a need to reduce the size of the workforce. I therefore do not
regard the merit of the substantive application as strong.
I include in my consideration that, on its face, the Voluntary Redundancy Agreement is one that he could have refused to sign
and he faces the task of having to persuade the Commission that the document he has signed is actually either incorrect (that is,
that there were options for continued employment under the current workload) or alternatively that there is some other reason
why it should be put to one side. I have not been persuaded therefore that there is sufficient merit in the substantive
application.
In relation to the third matter, I am satisfied that the first the respondent knew of Mr Rodriguez contesting his dismissal was
when the application was lodged and served, that being a period of some two and a half months after the dismissal.
There is, I think some strength in Mr Parks’ comment that “rules are rules”. The respondent is entitled to assume that if there is
no challenge to a dismissal within 28 days, that the issue is closed. The legislation provides a period of 28 days precisely for
that purpose. It brings to an end, other than for the exceptions that are now created, a period whereby a dismissal may be
challenged of as right. While I do not necessarily agree with Mr Parks’ comment that a matter such as this will “open the
floodgates”, it does appear to me that there will nevertheless be a prejudice to the respondent in having to defend a claim
where, as I find, even accepting the evidence that Mr Rodriguez would give, the merit of the application is not strong.
For all of those reasons, I do not consider it is unfair to refuse to accept the application and accordingly the application is
dismissed.
Order accordingly.
_________

2003 WAIRC 08010
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
JOSE RODRIGUEZ, APPLICANT
v.
PARKS INDUSTRIES PTY LTD, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
THURSDAY, 27 MARCH 2003
FILE NO.
APPLICATION 255 OF 2003
CITATION NO.
2003 WAIRC 08010
_________________________________________________________________________________________________________
Result
Application lodged out of time dismissed.
Representation
Applicant
Mr P. Mullally (as agent)
Respondent
Mr P. Parks
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr P. Mullally (as agent) on behalf of the applicant and Mr P. Parks on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—
THAT the application be dismissed.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.
____________________
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2003 WAIRC 08024
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
MARIE ANDRÉE TRIMBOLI, APPLICANT
v.
CUSMA CORPORATION PTY LTD TRADING AS CUSMA PROPERTY CONSULTANTS,
RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
FRIDAY 28 MARCH 2003
FILE NO/S.
APPLICATION 1276 OF 2002
CITATION NO.
2003 WAIRC 08024
_________________________________________________________________________________________________________
Result

Application alleging unfair dismissal dismissed for want of jurisdiction. Application for contractual
benefits partially allowed.

Representation
Applicant
Ms M Trimboli on her own behalf
Respondent
Mr G Bull (as agent)
_________________________________________________________________________________________________________
Reasons for Decision
This is an application by Marie Andrée Trimboli (“the applicant”) pursuant to s.29(1)(b)(i) and (ii) of the Industrial Relations
Act 1979 (“the Act”). The applicant alleges that she was unfairly dismissed from her employment as a Real Estate Sales
Representative by Cusma Property Consultants (“the respondent”) on 21 June 2002. The applicant also maintains that she is
owed commission payments in relation to four properties all of which sold, that she had listed whilst she was employed by the
respondent. The respondent denies that the applicant was unfairly terminated. The respondent states that the applicant resigned
from her employment of her own volition on 21 June 2002. The respondent concedes that commission monies are owed to the
applicant for four properties that were sold or negotiated to be sold by the applicant. However, the respondent states that the
commission claimed by the applicant is incorrect and counter proposes with a different quantum.
Application to Change the Name of the Respondent
2
At the outset of the proceedings the respondent raised a preliminary issue. The respondent stated that the applicant had
incorrectly named the respondent in the notice of application. The respondent stated that the respondent was Cusma
Corporation Pty Ltd trading as Cusma Property Consultants and not Cusma Property Consultants. Once this issue was raised
by the respondent the applicant made an application to amend the name of the respondent to Cusma Corporation Pty Ltd
trading as Cusma Property Consultants. The respondent opposed this application.
3
The applicant gave evidence that it was her understanding that the correct name of the respondent was Cusma Property
Consultants as that was the respondent’s trading name and that was the name that the applicant was required to put on
documents when clients purchased or sold properties. It was on this basis that the applicant understood that Cusma Property
Consultants was the respondent’s correct title.
4
I am satisfied that at the time the applicant completed the notice of application to the Western Australian Industrial Relations
Commission (“the Commission”), the applicant did not fully understand the significance of correctly naming the respondent,
thus the respondent was mistakenly identified.
5
I accept that the applicant was unaware that the true name of the respondent was Cusma Corporation Pty Ltd trading as Cusma
Property Consultants. On the respondent’s letter head there is reference to Cusma Property Consultants in bold type, which is
the trading name of the respondent. I accept that this was an oversight even though Mr Bull, on behalf of the respondent, urged
the Commission not to allow the application to amend on the basis that the applicant should have known the true and correct
name of the employer and should have ensured that the respondent’s proper name was on the application. In my view, the
applicant made a mistake in naming her former employer in the way she did. In this case, there has been a misdescription of
the correct identity of the employer.
6
In the circumstances it is my view that it is appropriate to allow the application to amend the respondent’s name. I apply the
reasoning of Sharkey P in Parveen Kaur Rai v Dogrin Pty Ltd (2000) 80 WAIG 1375 at 1378. If a misdescription has occurred
it should be remedied. I take into account that there is no suggestion of any prejudice to Cusma Corporation Pty Ltd if the
application to amend is granted. I note further that this issue was not raised by the respondent at the conciliation conference
held in relation to this matter, nor prior to this hearing.
7
Pursuant to the powers outlined in s.27(1)(m) of the Act, I grant the application to amend the name of the respondent. I will
order that the name of the respondent be amended by deleting Cusma Property Consultants and substituting Cusma
Corporation Pty Ltd trading as Cusma Property Consultants.
Background
8
The applicant was employed by the respondent as a Real Estate sales representative from 20 March 2002 until 21 June 2002.
The applicant met with the respondent’s Principal, Ms Claudette Swift towards the end of January 2002 and discussed the
prospect of becoming employed by the respondent as a sales representative. At this point the applicant decided that she was not
interested in working for the respondent however, the applicant later contacted Ms Swift and it was agreed between Ms Swift
and the applicant that the applicant would commence employment on 20 March 2002.
The Applicant’s Evidence
9
The applicant gave evidence that she understood her conditions of employment were those as outlined in Exhibit A1. This
exhibit confirms the sales commissions due to the respondent’s employees. This document states that employees will receive a
base commission of 46 percent, plus superannuation on nett commissions of settled sales of up to $12,000.00 per month and
53 percent plus superannuation for commissions earned greater than $12,001.00 per month. There were achievement incentives
for employees in their first 18 months in the industry as well as a bonus for new representatives if certain targets were met. The
applicant maintained that the contents of this document formed the basis of her contract of employment.
10 The applicant stated that she sold one property in April 2002 and that in the month of May 2002 she received $4,897 in
commission payments for properties sold. She stated that the respondent was very happy with her sales and on 7 June
2002 congratulated the applicant by giving her a card (Exhibit A3). This card confirmed the total amount of commission that
1
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the applicant generated for May 2002. The applicant claimed that the commission that she generated for the respondent in May
2002 was the highest achieved by an employee of the respondent for that month.
The applicant maintained that she was entitled to 50 percent of commission on sales on four properties for which she had not
received payment. The applicant stated that she was due $4,897 in commission payments for the sale of the following four
properties—
(1)
$640.00 for sale of 7 Bepton Place, Balga, which settled on 20 June 2002.
(2)
$602.50 for sale of 7 Tempany Way, Koondoola, which settled on 12 July 2002.
(3)
$2,904.50 for the sale of 95 Nollamara Avenue, Nollamara which settled on 18 July 2002.
(4)
$750.00 for sale of 4 Storrington Crescent, Westminster, which settled on 24 July 2002.
In addition to the 50 percent commission which the applicant claims she was owed, the applicant was claiming outstanding
superannuation entitlements which she stated formed part of her contract of employment.
The applicant tendered Exhibit A5 which was a bundle of documents relating to a sale which she claimed settled after the
applicant finished working with Ockerby Real Estate on 20 November 2002. The applicant maintained that these documents
demonstrated that the industry practise was that once employees finished working with an employer in the real estate industry
then they received 50 percent of the commission due to the Sales Representative even though an employee was no longer
employed by that employer.
The applicant claimed that she was unfairly terminated by the respondent. The applicant gave evidence that on 21 June
2002 Ms Swift called the applicant into her office for a meeting between Ms Swift, the respondent’s licensee Mr Ian Bell and
the applicant. She stated that Ms Swift raised a number of issues and concerns with the applicant and at the end of the meeting
she asked the applicant to leave. The applicant was surprised by this however on being told to leave, she went to her desk,
picked up her briefcase and left the office. The applicant then went outside to her car. She stated that she was confused at the
time and this led to the applicant writing out a letter of resignation as she realised that unless she resigned she could not
undertake alternative employment. She also resigned to ensure that the respondent would not claim commission due to the
applicant for sales to be completed in the following weeks. The applicant then returned to the respondent’s office, photocopied
her resignation letter and gave a copy of the letter to Ms Swift.
Subsequent to 21 June 2002 the applicant sought alternative employment in the real estate industry. On the 22 July 2002 the
applicant commenced employment with another real estate agency. The applicant gave evidence that she has earned
commissions of approximately $7,337 since being terminated by the respondent. The applicant maintains that if she remained
being employed by the respondent she would have earned on average $4,897.00 per month which is the amount of commission
she earned for the month of May 2002. She is seeking a sum of $14,691.00 for the three months that she was unable to earn
commission after being terminated by the respondent.
Under cross examination the applicant confirmed that prior to commencing employment with the respondent she had worked
for a period of five months with two different employers in the real estate industry and had made no sales.
It was put to the applicant that at the meeting with Ms Swift in January 2002 there was a discussion about commissions due to
an employee being reduced for any sales that went through subsequent to the employee being terminated. The applicant denied
that any such discussion took place, however the applicant conceded that a discussion about termination did occur. The
applicant agreed that at this meeting in January 2002 there was discussion with Ms Swift about the terms of conjunctional sales
and commission due on normal sales.
It was put to the applicant that at the meeting on 21 June 2002 Ms Swift stated to the applicant that she was happy with the
applicant’s performance however there were some issues which required resolution. The applicant denied that Ms Swift stated
this to her. The applicant agreed that there was a discussion about the handover of a key in relation to the property at 7 Bepton
Place, Balga that had settled the previous day. The applicant stated that she had inspected these premises seven days prior to
settlement which was a normal requirement. The applicant agreed that at the meeting with Ms Swift she was told that she had
to be in attendance in the office one day a week. The applicant stated that she refused to undertake work in the respondent’s
office one day a week as it was her job to list and sell properties and to prepare documents for settlement. The applicant stated
that no issue was raised with her about any lack of co-operation between her and the respondent’s other employees. The
applicant agreed that Mr Bell assisted her with paperwork in finalising the sale of some properties. The applicant stated that
there was discussion about the respondent receiving a commission for an investment property that the applicant wanted to buy.
The applicant stated that Ms Swift told the applicant that she had to buy this property through the respondent.
The applicant agreed that after meeting with Mr Bell and Ms Swift on 21 June 2002 she requested a meeting with Ms Swift on
her own. She stated that she felt that Ms Swift and Mr Bell had been verbally “bashing” her like a “little girl” during the
meeting. The applicant confirmed that when she was alone with Ms Swift she told her that she was acting like a little girl with
her daddy (Mr Bell) helping her. Upon hearing this Ms Swift then told the applicant to leave the meeting and the applicant
agreed to go. The applicant stated that she then went to her car and wrote out her resignation letter.
It was put to the applicant that the respondent asked her to return documents belonging to the respondent and a file of forms.
The applicant stated that she did not have this file as it was left in the office on the day she finished working with the
respondent. She also stated that she did not retain a copy of a work related video nor did she have any of the respondent’s
“Home Open” signs.
The Respondent’s Evidence
Ms Swift gave evidence. She has been the Principal of the respondent’s operations for three years on her own, and prior to that
ran the respondent’s operations for five years with her partner. Ms Swift confirmed that at a meeting with the applicant in
January 2002 where the applicant’s conditions of employment were discussed, she went through in detail the respondent’s
commission structure and how the applicant was to be paid.
Ms Swift’s evidence of that meeting, in part, is as follows—
“She (the applicant) was told that we - - our commission is 50 percent, including superannuation - 50 percent of the total
commission including superannuation is paid to the agent. And that we had an incentive scheme as well in which it would
allow her to earn additional bonuses if she was - - if she performed. And was she told anything about what would happen
to commissions on termination or any - - ? - - - Yes. She was - - she was told that the office retains 50 percent of the
commission that would normally be paid to her on termination. And it was explained that, you know, the reason for that is
because the agent is not there to complete the work.
(Transcript page 50)”
At this meeting Ms Swift also explained the incentive scheme which operated for new employees, she discussed advertising
budgets and office support which would be made available to the applicant. Business cards were discussed as was the rostered
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day on which the applicant was required to work in the respondent’s office. Ms Swift discussed the applicant’s general
conditions of employment and the process which would be adopted if an employee was to be terminated.
Ms Swift gave evidence that in June 2002 there were a number of issues which she felt appropriate to raise with the applicant.
Ms Swift had received some complaints from other sales staff and administrative staff about the applicant’s behaviour. There
had also been verbal complaints about how some of the applicant’s sales were conducted and she had a general concern about
the applicant’s conduct and attitude. Further, some of the applicant’s paperwork in relation to her sales was incomplete. Ms
Swift was also concerned that the applicant was not working effectively as part of a team. Ms Swift stated that she arranged to
meet with the applicant on 21 June 2002 to ensure that the applicant was made aware of the concerns so that she could make
improvements, and so that the office could run more smoothly. Ms Swift stated that the meeting took approximately one hour.
She confirmed that Mr Bell was also in attendance. Ms Swift discussed complaints about some of the applicant’s approaches to
staff members and problems with the applicant’s manner and interaction with other staff. She had a concern about an
altercation that the applicant had with another staff member and she sought the applicant’s views on this altercation. She
expressed concern that the applicant was not working the full range of hours necessary in order to do her job effectively, nor
was the applicant working her allocated day in the office, and answering office telephones when necessary. She stated to the
applicant that her paperwork was incomplete and that she was not working as a team member. However, Ms Swift made it
clear to the applicant that notwithstanding these concerns she wanted the applicant to remain employed by the respondent. Ms
Swift stated that to date the respondent had given the applicant substantial assistance, thus it would not have been in the
respondent’s interest to terminate the applicant’s contract of employment.
Ms Swift stated that the applicant did not respond to some of the issues raised and she was reluctant to engage in the
discussion. Ms Swift stated that during the meeting the applicant was unpleasant to Mr Bell. At one stage there was an
altercation between the applicant and Mr Bell as the applicant claimed that she was offended by some of the issues raised.
After approximately one hour the applicant requested that Mr Bell leave so that she could speak to Ms Swift on her own. The
applicant told Ms Swift that she felt she had been bombarded by Mr Bell and Ms Swift and accused Ms Swift of acting like a
silly little girl with her daddy (Mr Bell) helping her. Ms Swift was offended by these comments and asked the applicant to
leave the room. Ms Swift stated that the applicant then said she did not like working with the respondent and she told Ms Swift
that she resigned. Ms Swift understood that the applicant resigned because she did not want to comply with the respondent’s
requirements as detailed by Ms Swift during the discussions with the applicant at this meeting. Ms Swift understood the
applicant also resigned because she did not respect Mr Bell.
After the applicant resigned Ms Swift asked the applicant for the keys to the Bepton Place property so that she could hand
them over to the purchaser. The applicant then packed up her desk and Ms Swift told the applicant not to take any of the
respondent’s documents. Ms Swift stated that despite this request, the applicant did not leave any of the respondent’s
documents at her desk, but she did return office keys when requested to do so. The applicant then went to her car. Ms Swift
thought the applicant had left the respondent’s premises but the applicant returned after ten minutes and handed Ms Swift a
photocopy of a handwritten letter of resignation.
Ms Swift stated that it is her understanding that the applicant retains a copy of a work related video worth approximately $100,
a sales book worth $149 and four “Home Open” signs worth in excess of $100 each. She stated that it was her understanding
that the applicant retains these items on the basis she was given these items and that none were left in the respondent’s office.
Under cross examination Ms Swift agreed that the issue of the applicant buying an investment property through the respondent
was discussed at the 21 June 2002 meeting.
Submissions
The applicant submits that she was unfairly terminated when she was told by Ms Swift to leave the meeting on 21 June 2002.
She stated that even though she was terminated she wrote out a letter of resignation subsequent to this meeting because she
needed to obtain alternative employment and she wanted to ensure that the respondent could not claim commissions due to the
applicant for any sales completed following her termination. The applicant claimed that she was due commission from the four
houses that she organised to sell whilst employed by the respondent, at a rate of 50 percent of the commission payable, as this
was the commission agreement she had with Ms Swift. This rate of commission was the standard rate to be paid in the industry
even after a sales representative ceases employment with an agent.
The respondent submits that there was no jurisdiction for the Commission to hear the applicant’s unfair dismissal claim as no
termination had occurred. The respondent further argued that if the Commission did find there was a termination that in the
circumstances it was not unfair for the respondent to terminate the applicant’s contract of employment.
The applicant had a history of short term employment with various employers in the real estate industry and handing in her
resignation fitted in with this pattern of behaviour. At the meeting on 21 June 2002 held between Mr Bell, Ms Swift and the
applicant the evidence was clear that the respondent had no intention to terminate the applicant’s contract of employment. This
is reinforced by the respondent acknowledging the applicant’s good sales record for the month of May 2002 and by the
respondent giving the applicant ongoing support.
The respondent concedes that the meeting on 21 June 2002 degenerated when accusations were made by the applicant,
however even though this happened the applicant was not terminated by the respondent.
In relation to the applicant’s claim for benefits under her contract of employment, the respondent concedes that commission is
due on the four properties identified by the applicant in her application. However, the respondent stated that the commission
rate should be half of the 50 percent commission due to the applicant as the sales had not been finalised prior to the applicant
ceasing employment with the respondent, and that this was the arrangement discussed and agreed between the applicant and
respondent at the meeting between the applicant and Ms Swift in January 2002. The respondent argued that the applicant had
not discharged the onus on her to demonstrate that the contractual agreement between the applicant and the respondent was
that she was to receive 50 percent of the commission due on properties sold and settled subsequent to the applicant’s
termination. The respondent also argued that even though one of the four properties in question settled on the day prior to the
applicant finishing work with the respondent, the applicant’s commission on this property should be reduced given that work
remained to be undertaken in relation to that property subsequent to the applicant’s termination. Further the respondent is owed
$649.00 for a sales book, a video and four “Home Open” signs loaned to the applicant by the respondent which should be
offset against the commission owing to the applicant.
Finding and Conclusions
Was There A Dismissal?
In this particular case there needs to be a determination as to whether or not a dismissal occurred.

1058
36

37

38
39

40
41

42

43

44

45

46

47

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

83 W.A.I.G.

In Mohazab v Dick Smith Electronics Pty Ltd (No 2) (1995) 62 IR 200 at 205, the Full Court of the Industrial Relations Court
of Australia said—
“termination at the initiative of the employer” involves a “termination in which the action of the employer is the principal
contributing factor which leads to the termination of the employment relationship”.
“[A]n important feature is that the act of the employer results directly or consequentially in the termination of the
employment and the employment relationship is not voluntarily left by the employee. That is, had the employer not taken
the action it did, the employee would have been remained in the employment relationship”. See Macken, McCarry and
Sappideen’s Law of Employment 4th Edition page 227-228.
I consider it is clear from the findings I make below in relation to this matter that the cessation of the employment relationship
between the applicant and respondent was at the instigation of the employee and not by any action on the part of the employer,
thus a dismissal did not take place.
Credibility
On the basis of what I saw and heard from the witnesses who testified in this matter, I am far from convinced that the
applicant’s version of events surrounding this matter is accurate.
I prefer the evidence of Ms Swift to that given by the applicant. Ms Swift gave her evidence in a clear and forthright manner.
Her evidence was consistent and thorough and not broken down during cross examination. I do not have the same confidence
in the evidence given by the applicant. At times the applicant was evasive when answering direct questions that were put to
her. I formed the view that she was selective about what she remembered about the meeting with Ms Swift in January 2002 and
about the events of the meeting with Ms Swift and Mr Bell on 21 June 2002. On this basis it is my view that where there is
conflict in the evidence I prefer the evidence given by Ms Swift to the evidence given by the applicant.
Given my views on witness credit, I make the following findings.
Was the Applicant Terminated?
I accept Ms Swift’s evidence that the respondent had no intention of terminating the applicant when the applicant was called to
a meeting on 21 June 2002 to discuss in general her conduct and performance. I find that at this meeting the applicant was not
terminated by Ms Swift or Mr Bell. The applicant gave evidence that she became upset during this lengthy meeting. The
applicant then requested to meet with Ms Swift on her own. The applicant again became upset and accused Ms Swift of acting
like a “little girl”. Given the applicant’s attitude, in my view it was not inappropriate for Ms Swift to request that the applicant
leave the meeting at this point. I find that the applicant was not terminated when Ms Swift required the applicant to leave the
meeting. I am supported in this view as subsequent to leaving the meeting with Ms Swift, on the applicant’s own evidence, the
applicant then wrote out a letter of resignation and handed a copy of this letter to Ms Swift. The applicant stated that she wrote
out her resignation letter so that she could seek out alternative employment and to ensure that the respondent could not claim
commissions due to the applicant for sales completed following her termination. Clearly this resignation letter would not have
been necessary if the applicant was terminated. Given these events I find that the applicant resigned of her own volition thus,
no termination took place. Therefore there is no jurisdiction for the Commission to deal with this part of the application.
Contractual Benefits due to the Applicant
The law in relation to contractual benefit claims in this jurisdiction is well settled (Ahern v The Australian Federation of
Totally and Permanently Incapacitated Ex Service Men and Woman (WA Branch Inc) (1999) 79 WAIG 1867 at 1869). The
Commission must determine whether the claim is one for a benefit to which the applicant is entitled under her contract of
employment. In an application of this nature, the onus is on the applicant to establish that the subject of the claim is a benefit to
which the applicant was entitled under her contract of employment. It is for the Commission to determine the terms of the
contract of employment and to ascertain whether the claim constitutes a benefit which has been denied under the contract of
employment, having regard to the obligations on the Commission to act according to equity, good conscience and the
substantial merits of the case (Belo Fisheries v Froggett (1983) 63 WAIG 2394; Waroona Contracting v Usher (1984)
64 WAIG 1500; Perth Finishing College Pty Ltd v Watts (1989) 69 WAIG 2307).
It was conceded by the respondent that the applicant is owed monies for commission on the sale of the four properties detailed
in the applicant’s application, one of which settled the day prior to the applicant leaving the respondent’s employment. What is
in issue is the rate of commission to be paid. I accept Ms Swift’s evidence that there was an agreement between the applicant
and the respondent which was discussed at the meeting between Ms Swift and the applicant in January 2002 that any property
sales which were settled subsequent to the applicant’s employment ceasing with the respondent would attract a commission
rate of half of the 50 percent commission due. On this basis I accept that the applicant is entitled to the following commissions
for the three properties which settled after the applicant ceased employment with the respondent—
Commission
Properties
$ 301.25
for the sale of 7 Tempany Way, Koondoola
$1,452.25
for the sale of 95 Nollamara Avenue, Nollamara
$ 375.00
for the sale of 4 Storrington Crescent, Westminster.
In relation to the sale of 7 Bepton Place, Balga it is my view that the applicant is owed 50 percent of the commission due for
the sale of this property. I base this view on the fact that this settlement was effected on the day prior to the applicant leaving
the respondent’s employment and the handover of the property and the signing of relevant documents had been substantially
finalised. Ms Swift gave evidence that 50 percent commission (including superannuation) would be due to an agent whilst they
remained employed by the respondent. Accordingly, based on the respondent’s figures relating to commission due on this
property, the applicant is owed $925.00 in commission for this sale.
In relation to the applicant’s claim for superannuation, I accept the respondent’s contention that superannuation was included
in the 50 percent commission (or 25 percent where appropriate) due to the applicant. As superannuation entitlements have been
accommodated in the commission to be paid to the applicant no monies are due to the applicant in this regard.
The respondent requested that $649 be deducted from the commission owing to the applicant because the applicant did not
return a sales book, a video and four “Home Open” signs. As there was no express provision in the applicant’s contract of
employment that a deduction for the cost of these items could be made from commission due to the applicant, this claim by the
respondent is refused.
Thus, in relation to the applicant’s claim for benefits under her contract of employment an Order will issue for $3,053.50 to be
paid to the applicant.
_________
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2003 WAIRC 08020
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
MARIE ANDREE TRIMBOLI, APPLICANT
v.
CUSMA PROPERTY CONSULTANTS, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
FRIDAY, 28 MARCH 2003
FILE NO/S.
APPLICATION 1276 OF 2002
CITATION NO.
2003 WAIRC 08020
_________________________________________________________________________________________________________
Result
Application to amend respondent’s name granted
_________________________________________________________________________________________________________
Order
Having heard Ms M Trimboli on her own behalf and Mr G Bull as agent on behalf of the Respondent, the Commission pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the name of the respondent be deleted and that there be substituted therefor the name, Cusma Corporation Pty Ltd
trading as Cusma Property Consultants.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
_________
2003 WAIRC 08069
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
MARIE ANDREE TRIMBOLI, APPLICANT
v.
CUSMA CORPORATION PTY LTD T/AS CUSMA PROPERTY CONSULTANTS,
RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
THURSDAY, 3 APRIL 2003
FILE NO/S.
APPLICATION 1276 OF 2002
CITATION NO.
2003 WAIRC 08069
_________________________________________________________________________________________________________
Result

Application alleging unfair dismissal dismissed for want of jurisdiction. Application for contractual
benefits partially allowed.
_________________________________________________________________________________________________________
Order
HAVING HEARD Ms M Trimboli on her own behalf and Mr G Bull as agent on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby–
1)
ORDERS THAT the application alleging unfair dismissal be, and is hereby dismissed for want of jurisdiction.
2)
DECLARES THAT Marie Andrée Trimboli was denied a benefit under her contract of employment.
4
ORDERS the respondent to pay Marie Andrée Trimboli $3,053.50 within 7 days of the date of this order.
5
ORDERS that the application is otherwise hereby dismissed.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
____________________
2003 WAIRC 08011
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
RAYMOND TURNER, APPLICANT
v.
AIR LIQUIDE WA, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE
FRIDAY 28 MARCH 2003
FILE NO.
APPLICATION 1835 OF 2002
CITATION NO.
2003 WAIRC 08011
_________________________________________________________________________________________________________
Result
Application to accept applicant’s claim which was lodged out of time dismissed
Representation
Applicant
Mr R Turner on his own behalf
Respondent
Ms L Gibbs (of counsel)
_________________________________________________________________________________________________________
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Reasons for Decision
On 6 November 2002 Raymond Turner (“the applicant”) referred a claim to the Western Australian Industrial Relations
Commission (“the WAIRC”) pursuant to s.29(b)(i) of the Industrial Relations Act, 1979 (“the Act”) that he was unfairly
dismissed by Air Liquide WA (“the respondent”) on 23 August 2002. Section 29(2) of the Act requires that such an application
be lodged within 28 days of the day the applicant’s employment terminated.
Given the application was lodged on 6 November 2002 this application is 47 days in excess of the required time frame to lodge
a claim. The matter was listed for hearing to allow the parties to put submissions and to give evidence as to whether or not the
application should be accepted under s.29(3) of the Act. Section 29(3) of the Act reads as follows—
“(3)
The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the
Commission considers that it would be unfair not to do so.”
In reaching a decision in this matter I take into account whether there was an acceptable explanation for the delay, the merits of
the substantive application, whether the applicant took steps to make it clear to the respondent that he was unhappy with his
termination and that he would contest his termination and prejudice to the respondent. These guidelines were recently
discussed as being relevant to a matter of this nature by Beech S C in Anthony William Andrew v Metway Property Consultants
& Auctioneers (2002) 82 WAIG 3260. In applying these guidelines I am mindful that there is a 28 day time frame to lodge an
application and the Commission’s discretion in relation to a matter of this nature should not be exercised unless there is good
reason to do so.
I make the following findings taking into account the evidence and the guidelines outlined above.
The applicant gave evidence that on 23 July 2002 the applicant gave the respondent four weeks’ notice of his intention to cease
employment with the respondent, effective 23 August 2002. On or about 26 August 2002 the applicant contacted the
Commission’s Registry and requested that forms relating to an application for unfair termination be sent to him. At this stage
the applicant was unaware if he was employed under a federal or a state award. The applicant gave evidence that he filled out
the form sent to him and then lodged an application alleging unfair termination in the Registry of the Australian Industrial
Relations Commission (“the AIRC”) on 10 September 2002, which was within the required time frame for lodging an unfair
dismissal application in that jurisdiction.
The AIRC set down a conference which was to be held on 14 October 2002. Subsequently, the applicant requested that this
conference be adjourned due to medical issues, thus the conference was rescheduled to take place on 1 November 2002. By
1 November 2002 it was clear to the applicant that his employment was not covered by a federal award. Thus the applicant
discontinued his application in the AIRC. On 6 November 2002 the applicant then lodged this application.
Under cross examination the applicant stated that in early October 2002 he sought advice from an industrial agent about which
award applied to his contract of employment. I understand from the applicant’s evidence that he became aware at that stage
that a federal award did not apply to his contract of employment with the respondent.
The applicant confirmed that he received a Form R21A (Exhibit R1) from the respondent on or about 7 October 2002, which
stated that the respondent would move for dismissal of the applicant’s application for want of jurisdiction on the basis that the
applicant was not covered by a federal award or agreement. He also recalled that he had a discussion on or about the
18 October 2002 with the respondent’s representative, Ms Linda Gibbs, about award coverage.
The applicant stated that as a result of the Commission’s Registry giving him incorrect advice about which form to fill in, this
delayed him lodging an application in the appropriate jurisdiction.
I accept the applicant’s evidence that it was unclear to him whether or not he should file an unfair termination application in
the federal or state jurisdiction, however it is clear from the applicant’s evidence that he obtained advice from an industrial
agent in early October 2002 that his contract of employment was not covered by a federal award. Further it was clear to the
applicant on or about 7 October 2002 when he received a copy of Form R21A that the respondent had the view that a federal
award did not apply to the applicant’s contract of employment.
The respondent argued that the applicant’s explanation for the delay in lodging an application in the WAIRC was
unacceptable. The respondent also argued that the applicant did not make sufficient inquiry about award coverage subsequent
to ceasing employment with the respondent. The applicant had the opportunity to lodge a claim in the WAIRC within the
specified time after he had discussions with an industrial agent in early October 2002 and after it was made clear to him that it
was the respondent’s view that a federal award did not cover the applicant’s employment.
Even though the applicant was unwell at the time of lodging his application in my view he had sufficient time and capacity to
deal with the issue of award coverage more quickly than he did. Further, the applicant did not provide any reason justifying
why he did not lodge an application alleging unfair dismissal in the WAIRC in early October 2002.
In relation to the merits of this application the applicant stated that he resigned his employment with the respondent due to ill
health. He consistently requested to be taken off the on-call roster whereby he was working up to 24 hours a day, seven days a
week, three weeks out of four. He requested that he be taken off pager calls around March 2002 and that up until his
resignation in July 2002, apart from being referred to the respondent’s doctor for a review, no other action was taken by the
respondent in relation to these requests. This left the applicant in a position whereby he had no choice but to resign.
The respondent argued that sufficient steps were taken in order to deal with the applicant’s complaints. The respondent tried to
deal with issues relating to the applicant’s health by referring the applicant to the respondent’s own medical practitioner. The
respondent argued there were alternatives to the applicant resigning, as the applicant was offered the opportunity to undertake
casual and/or part-time work with the respondent subsequent to his resignation.
On the issue of merit it is my view that there could well be an arguable case. Even though the applicant left his employment
voluntarily it appears that the applicant had been seeking to have the issue of his deteriorating health dealt with for some time.
Apart from the referral of the applicant to the respondent’s doctor it does not appear that the applicant’s complaints in relation
to this matter were being taken seriously. It is also clear that the respondent was aware that the applicant was contesting what
the applicant claims was a termination.
However, this must be weighed against other factors relevant to this claim. In my view the applicant should have filed his
claim in the WAIRC earlier than he did so. It is quite clear that the applicant had advice from an industrial agent as early as the
beginning of October that his initial application was lodged in the wrong jurisdiction. This was confirmed a short time later by
the respondent (Exhibit R1). Inexplicably, the applicant chose not to file this application until after his AIRC application was
finally disposed of by the applicant discontinuing his application on 1 November 2002. Even then, the applicant waited a
further six days before lodging this application.
When looking at the relevant factors as a whole it is my view that it is appropriate to refuse this application to extend time
within which to file this application. There is an onus on an applicant to take reasonable steps to ensure that designated time-
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frames are met. It is my view that in this case the applicant did not take reasonable steps to ensure his claim was filed as
required. Given this, it is my view that the applicant has not discharged the onus on him to demonstrate that in all of the
circumstances it would be unfair not to accept this application, which was lodged 47 days out of time.
18 An Order dismissing this application will now issue.
_________
2003 WAIRC 08012
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
RAYMOND TURNER, APPLICANT
v.
AIR LIQUIDE WA, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
FRIDAY, 28 MARCH 2003
FILE NO/S.
APPLICATION 1835 OF 2002
CITATION NO.
2003 WAIRC 08012
_________________________________________________________________________________________________________
Result
Application to accept applicant’s claim which was lodged out of time dismissed
_________________________________________________________________________________________________________
Order
HAVING heard Mr R Turner on his own behalf and Ms L Gibbs of counsel on behalf of the Respondent the Commission, pursuant
to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.

SECTION 29 (1)(b)—Notation of—
Parties

Number

Commissioner

Result

Al-Rikaby AJ

Inghams Enterprises Pty Ltd

2086/2001

BEECH SC

Discontinued

Bates A

1313/2002

GREGOR C

Dismissed

Beckett R

AR Little ATF Little Investment
Trust, Trading as Archie Martin Vox
(Esperance) WA.
Cleersteel Glass Security

1837/2002

KENNER C

Discontinued

Bell V

Department of Culture and the Arts

2032/2002

SCOTT C

Discontinued

Bell Z

Department of Culture and the Arts

2031/2002

SCOTT C

Discontinued

Bridger LA

Furniture Spot Wangara

699/2002

HARRISON C

Discontinued

Brundin BM

KNC Enterprises Pty Ltd t/a Niteshift
101 The Club
Derbarl Yerrigan Health Service Inc

1056/2002

COLEMAN CC

Discontinued

1320/2002

HARRISON C

Discontinued

Bywaters S

The Lawsons Group Pty Ltd

1769/2002

KENNER C

Discontinued

Campbell GR

Brown McAllister (WA) Pty Ltd

1419/2002

HARRISON C

Discontinued

Coonan MJ

Transtech Electronic Controls Pty Ltd

128/2003

SCOTT C

Discontinued

Coverdale M

Keverall Pty Ltd
Foodmart
Troy Van Heemst

1405/2002

KENNER C

Discontinued

1470/2002

GREGOR C

Dismissed

688/2002

SMITH C

Discontinued

1930/2002

KENNER C

Dismissed

Buckley S

Cross AK
Crute SK
Davies GS
De Gron Verger P

T/as

Hannans

Australian Plantation Timbers, APT
Forestry Pty Ltd, APT Nurseries Pty
Ltd
Seacourt Investments pty Ltd T/as
Lenards Mandurah
Michael Knight – Mars Bar and Café

Di Ciano I

Celeste Corporation Pty Ltd T/as Jiffy
Foods
Dewsons

Elvines SM

Ice Technologies Australia Pty Ltd

Devine L

840/2002

KENNER C

Dismissed

1814/2002

SCOTT C

Discontinued

2105/2002

GREGOR C

Discontinued

1651/2002

HARRISON C

Discontinued
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Number

Commissioner

Result

Foy TG

The Directors Terraqua Pty Ltd

1919/2002

COLEMAN CC

Discontinued

Francis KJ

Pilbeam Family Trust T/as Stamp-it
Rubber Stamp Co (WA)
Troy Morgan Morgans Trolley
Collection
Australian Yagad Pty Ltd Trading As
Morgans L/Bar
Parkerville Childrens Home (Inc)

27/2003

KENNER C

Dismissed

1664/2002

HARRISON C

Discontinued

1092/2002

GREGOR C

Discontinued

13/2003

SCOTT C

Dismissed

Gaff MJ
Gallack L
Gibson R
Horsley D

Consolidated Business Media Pty Ltd

2038/2001

GREGOR C

Discontinued

Horwood C

1610/2002

GREGOR C

Discontinued

Impson JM

Beachpark Investments Pty Ltd
trading as La Tropicana Cafe
Cottesloe
Mr and Mrs Ken Bradley

1988/2002

BEECH SC

Dismissed

Jackman BS

CGU Insurance Limited

1692/2002

BEECH SC

Discontinued

Jones C

Little Bandits Child Care Centre

1850/2002

KENNER C

Discontinued

Kaur K

Argyle Diamonds

546/2002

KENNER C

Dismissed

MacDonald G

Jarrahdale Solid Fuel Heating

1365/2002

KENNER C

Discontinued

McWhirter NE

Midwest Training Group INC T/A
The Apprentice & Traineeship
Company Midwest
Airolin Pty Ltd as trustee for the
HMW Insurance Unit Trust trading as
Westcourt Group Insurance Brokers
City & Suburban Group Pty Ltd ACN
054 920 795 As Trustee for the
Hampstead Unit Trust
K.D.B. Engineering Pty Ltd

1886/2002

GREGOR C

Discontinued

502/2002

GREGOR C

Discontinued

1585/2002

HARRISON C

Discontinued

Morris D
Murfit AS
Murfitt D

1742/2002

BEECH SC

Discontinued

851/2002

HARRISON C

Discontinued

Narbey HR

Downunder Subersible Manufacturing
Pty Ltd (ABN 27 098 297 539)
Education Department of WA

1449/2002

HARRISON C

Discontinued

Olynyk PM

Telstra Corporation Ltd

1584/2002

WOOD C

Dismissed

Palmer JS

Domenick Palumbo

26/2003

KENNER C

Dismissed

Porter SF

2040/2002

BEECH SC

Discontinued

Ramic E

Mikhaiel Pty Ltd
Medical Centre
Nautronix Ltd

1972/2002

BEECH SC

Discontinued

Raykos DL

Phoenix Holden Pty Ltd

1736/2002

HARRISON C

Discontinued

Regan M

Redback Safaris

296/2003

GREGOR C

Discontinued

Riley GN

Keedac Kaata-Koorling Enterprise &
Employment Development Aboriginal
Corporation
Phoenix Holden Wanneroo

857/2002

SCOTT C

Discontinued

2023/2002

SCOTT C

Dismissed

934/2002

KENNER C

Dismissed

Ryan V

Bunnings Building Supplies Pty Ltd
ABN 26008672179
Skywest Airlines Pty Ltd

488/2002

GREGOR C

Discontinued

Sandford V

Vic Park Motor Company

2211/2001

KENNER C

Discontinued

Scott NS

1123/2002

HARRISON C

Discontinued

Spencer R

Jack Hurley - Bunbury Air
Maintenance & Timberline Helicopter
Henry Walker Eltin

2215/2001

KENNER C

Discontinued

Taylor AJ

Penguin Books Australia Ltd

31/2003

BEECH SC

Discontinued

Varela V

2026/2002

SCOTT C

Dismissed

Westall G

Southern Coast Transit (Member of
Transport Management Group)
Supa Valu Westfield

1423/2002

KENNER C

Discontinued

Wilbraham BG

Caltex Kojonup Roadhouse

601/2002

HARRISON C

Discontinued

Murphy NS

Riley PW
Robinson D

T/A

Kinross

Wilkins R

Stadium Events Pty Ltd

1618/2002

BEECH SC

Discontinued

Willcox A

Miranda Smith

1615/2002

GREGOR C

Discontinued

Wilson a

Lion’s Eye Institute

35/2003

KENNER C

Discontinued
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CONFERENCES—Notation of—
Parties

Commissioner

Conference
Number

Dates

Matter

Result

Australian Liquor,
Hospitality and
Miscellaneous
Workers Union,
Western
Australian Branch
Australian Liquor,
Hospitality and
Miscellaneous
Workers Union,
Western
Australian Branch
Australian Liquor,
Hospitality and
Miscellaneous
Workers Union,
Western
Australian Branch
Australian Liquor,
Hospitality and
Miscellaneous
Workers Union,
Western
Australian Branch

Accolade Catering
T/A Runway Cafe
Jandakot Airport

HARRISON C

C16/2003

27/02/03

Alleged unfair
dismissal due to
pregnancy

Concluded

Airlite Group

SCOTT C

C29/2003

28/02/03

Unfair
dismissal

Concluded

Burswood Hotel
Pty Ltd

HARRISON C

C233/2002

19/11/02

Unfair
dismissal

Concluded

Clarabelle Pty Ltd
T/A Prime
Laundry and
Drycleaners

WOOD C

C158/2002

08/10/02

Concluded

Australian Liquor,
Hospitality and
Miscellaneous
Workers Union,
Western
Australian Branch
Australian Liquor,
Hospitality and
Miscellaneous
Workers Union,
Western
Australian Branch
Australian Liquor,
Hospitality and
Miscellaneous
Workers Union,
Western
Australian Branch
Australian Liquor,
Hospitality and
Miscellaneous
Workers Union,
Western
Australian Branch
Australian Liquor,
Hospitality and
Miscellaneous
Workers Union,
Western
Australian Branch
Australian Liquor,
Hospitality and
Miscellaneous
Workers Union,
Western
Australian Branch

Dalebirk
Investments Pty
Ltd

WOOD C

C271/2002

31/01/03

Dispute
Regarding the
introduction of
changes in the
workplace
without
consultation
Alleged unfair
dismissal

Djooraminda

SCOTT C

C33/2002

1/05/02

Alleged unfair
dismissal

Referred

Djooraminda

SCOTT C

CR33/2002

5/03/03

Alleged unfair
dismissal

Dismissed

Glendalough Child
Care Centre

HARRISON C

C274/2002

07/02/03

Redundancy

Concluded

PB Foods Ltd

WOOD C

C35/2003

28/02/03

Dispute
regarding
current night
shift roster

Concluded

Personnel Services
and Labour Hire
Pty Ltd

HARRISON C

C27/2003

N/A

Alleged breach
of company
policy

Concluded

Australian
Municipal,
administrative,
Clerical and Services
Union of Employees,
Clerical and
Administrative
Branch

Foodland Associated
Limited
(ACN008 667 650)

HARRISON C

C226/2002

11/11/02

N/A

Discontinued

Concluded
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Number

Dates

Matter

Result

Western Australian
Government
Railways
Commission
Cockburn Cement
Ltd

BEECH SC,
SCOTT C,
SMITH C

CR358/1998

N/A

Alleged
discrimination

Dismissed

GREGOR C

CR6/2003

26/02/03

Removal of
warning letters

Withdrawn

Cockburn Cement
Ltd

GREGOR C

6/2003

20-Jan003

Alleged
victimisation

Referred

Cockburn Cement
Ltd

GREGOR C

CR6/2003

26/02/2003

Removal of
warning letters

Withdrawn

Iluka Resources
Limited

WOOD C

C174/2002

23/10/02

Alleged
victimisation

Concluded

Cockburn Cement
Ltd

GREGOR C

C183/2002

18/09/02

Superannuation
deductions

Concluded

Elgee Motor
Company

SMITH C

C144/2002

9/09/02

Failure to provide
time and wages
records to the
union

Discontinued

Kleenheat Gas

BEECH SC

C10/2003

21/01/03

Termination

Concluded

Plummers Industries
Pty Ltd

WOOD C

C8/2003

10/02/03

Overtime rates

Concluded

Printforce

BEECH SC

C30/2003

25/02/03

Redundancy

Concluded

Transfield Services
(Australia) Pty Ltd

KENNER C

C239/2002

12/11/02

Strike action

Concluded

Western Australian
Egg Marketing
Board

WOOD C

C4/2003

10/02/03

Alleged unfair
dismissal

Concluded

Attorney General
Department of
Justice

SCOTT C

PSAC55/2002

09/01/03

Instructions to
union member is
harsh and unfair

Referred

Chief Executive
Officer, Department
of Land
Administration
Chief Executive
Officer, Water and
Rivers Commission

SCOTT C

PSAC54/2002

N/A

Permanent status
of an employee

Concluded

SCOTT C

PSAC27/2002

N/A

Dispute over
contractual
entitlements

Concluded

Parties
Australian Railways
Union of Workers,
West Australian
Branch
Australian Workers'
Union, West
Australian Branch,
Industrial Union of
Workers - The
Australian Workers'
Union, West
Australian Branch,
Industrial Union of
Workers - The
Australian Workers'
Union, West
Australian Branch,
Industrial Union of
Workers - The
Australian Workers'
Union, West
Australian Branch,
Industrial Union of
Workers - The
Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of
Workers - The
Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of
Workers - The
Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of
Workers - The
Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of
Workers - The
Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of
Workers - The
Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of
Workers - The
Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of
Workers - The
Civil Service
Association of
Western Australia
Incorporated
Civil Service
Association of
Western Australia
Incorporated
Civil Service
Association of
Western Australia
Incorporated
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Matter

Result

Director General,
Department of
Agriculture

SCOTT C

PSAC52/2002

23/12/02

Concluded

Director General,
Department of
Community
Development
Director General,
Department of
Consumer and
Employment
Protection
Governing Council
of Swan Tafe
(Formerly Known as
Midland College of
Tafe)
Managing Director,
Challenger TAFE

SCOTT C

PSAC4/2003

29/01/03

Reduction of
current
employment
conditions
Union member
not have to attend
an appointment

SCOTT C

PSAC37/2002

22/11/02

Conversion of
Public Sector
Employees to
permanent status

Concluded

HARRISON C

PSAC5/2003

29/01/2003

Conversion of an
employee to
permanent status

Concluded

HARRISON C

PSAC53/2002

16/01/03

Conversion to
permanent status

Concluded

The Commissioner
of Police

SCOTT C

PSAC30/2002

06/10/02

Concluded

Western Australian
Alcohol and Drug
Authority (Next
Step)
ACI Glass Packaging

SCOTT C

PSAC6/2002

19/03/02

GREGOR C

C84/2002

16/05/02

Alleged
misrepresentation
of the position of
Supervisor,
School Crossing
Section
Conference re
continuation of
contract of
employment
Job change work
practices

ACI Glass Packaging

GREGOR C

CR84/2002

06/02/03

Job change work
practices

Discontinued

ACI Glass Packaging

GREGOR C

CR84/2002

6/02/2003

Alteration to work
practice

Discontinued

West Australian
Newspapers Ltd

WOOD C

C244/2002

02/12/02

Dispute over
Relief Leading
Hands

Concluded

John Holland
Construction &
Engineering Pty Ltd

GREGOR C

C45/2003

N/A

Industrial action

Concluded

Director General of
Health,For Health In
His Capacity as
Board of the Metro
Health Services at
Dr Wayne Smit
Chief Executive
Officer Clinipath

SCOTT C

PSAC36/2002

28/10/02

N/A

Referred

SCOTT C

C204/2002

N/A

Union member
being transferred

Parties
Civil Service
Association of
Western Australia
Incorporated
Civil Service
Association of
Western Australia
Incorporated
Civil Service
Association of
Western Australia
Incorporated
Civil Service
Association of
Western Australia
Incorporated
Civil Service
Association of
Western Australia
Incorporated
Civil Service
Association of
Western Australia
Incorporated

Civil Service
Association of
Western Australia
Incorporated
Communications,
Electrical,
Electronic, Energy,
Information, Postal,
Plumbing, and Allied
Workers
Communications,
Electrical,
Electronic, Energy,
Information, Postal,
Plumbing, and Allied
Workers
Communications,
Electrical,
Electronic, Energy,
Information, Postal,
Plumbing, and Allied
Workers
Communications,
Electrical,
Electronic, Energy,
Information, Postal,
Plumbing and Allied
- The
Construction,
Forestry, Mining and
Energy Union,
Western Australian
Branch
Hospital Salaried
Officers Association
of Western Australia
(Union of Workers)
Hospital Salaried
Officers Association
of Western Australia
(Union of Workers)
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Minister for Health
as the Board of
Management for the
North Metropolitan
Health Service and
Others
Minister of Health as
the Board of
Management of the
East Metropolitan
Heath Service
Mr Paul Albert
Director General
Department of
Education Western
Australia
Mr Paul Albert
Director General
Department of
Education Western
Australia
Cutts Transport Pty
Ltd

SCOTT C

PSAC3/2003

29/01/2003

Dispute over
proposed position
rotations

Concluded

SCOTT C

PSAC49/2002

08/01/03

Redeployment

Concluded

HARRISON C

C266/2002

23/12/02

Long Service
Leave
entitlements

Concluded

HARRISON C

C266/2002

23/12/2002

Long Service
Leave
entitlements

Concluded

WOOD C

C219/2002

13/11/02

Redundancy

Concluded

DC & CJ Robinson

WOOD C

C256/2002

12/02/2003

Underpayment of
wages

Concluded

Intergrated
Containers

COLEMAN CC

C191/2002

09/10/02

Regarding
employees as
subcontractors

Concluded

Jakhaul Haulage
Contractors leave
entitlements and
correct

WOOD C

C14/2003

14/03/2003

Alleged non
payment of
annual rate for
public holidays

Concluded

Fire and Emergency
Services Authority of
Western Australia
Commissioner of
Police

HARRISON C

C19/2003

N/A

Long service
accrual

Concluded

SCOTT C

PSACR46/2003

N/A

N/A

Concluded

Commissioner of
Police

SCOTT C

PSAC34/2003

N/A

On call allowance

Referred

Commissioner of
Police Police Service
of Western Australia
The Hon. Attorney
General, Minister for
Justice
The Hon Attorney
General

SCOTT C

PSAC43/2002

09/01/03

Parental leave
entitlements

Concluded

BEECH SC

C14/2002

31/01/02

Concluded

BEECH SC

C135/2002

The Hon. Attorney
General

BEECH SC

C33/2003

17/0702
01/08/02
29/08/02
02/09/02
11/10/02
27/02/03

Hours of duty and
rates of pay for
industrial officers
Staffing
arrangments on
the Casuarina
Hospital Officers
Roster

Parties
Hospital Salaried
Officers Association
of Western Australia
(Union of Workers)

Hospital Salaried
Officers Association
of Western Australia
(Union of Workers)
State School
Teachers Union of
W.A. (Incorporated)
- The
State School
Teachers Union of
W.A. (Incorporated)
- The
Transport Workers'
Union of Australia,
Industrial Union of
Workers, Western
Australian Branch
Transport Workers'
Union of Australia,
Industrial Union of
Workers, Western
Australian Branch
Transport Workers'
Union of Australia,
Industrial Union of
Workers, Western
Australian Branch
Transport Workers'
Union of Australia,
Industrial Union of
Workers, Western
Australian Branch
United Firefighters
Union of Western
Australia
Western Australian
Police Union of
Workers
Western Australian
Police Union of
Workers
Western Australian
Police Union of
Workers
Western Australian
Prison Officers
Union of Workers
Western Australian
Prison Officers'
Union of Workers

Western Australian
Prison Officers'
Union of Workers
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PROCEDURAL DIRECTIONS AND ORDERS—
2003 WAIRC 08070
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
VALERIE VICKERSTAFF, APPLICANT
v.
GOLDTOP NOMINEES PTY LTD ACN 080213421 & OTHERS, RESPONDENTS
CORAM
COMMISSIONER S J KENNER
DATE
TUESDAY, 1 APRIL 2003
FILE NO/S.
APPLICATION 613 OF 2002
CITATION NO.
2003 WAIRC 08070
_________________________________________________________________________________________________________
Result
Order issued
Representation
Applicant
Mr G Stubbs of counsel
Respondent
Mr T Lyons of counsel
_________________________________________________________________________________________________________
Order
HAVING heard Mr G Stubbs of counsel on behalf of the applicant and Mr T Lyons of counsel on behalf of the respondents the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, by consent hereby orders—
(1)
THAT by 11 April 2003 the respondents make further and better discovery on affidavit of the documents in
its possession, custody or power including, but not limited, to:
(a)
payslips or pay read outs from MYOB relating to Ms Osborne for the period July 1999 to June 2000;
(b)
any time sheets or other records of hours worked by Ms Osborne for this period; and
(c)
Ms Osborne’s individual taxation return including group certificates for the 1999/2000 financial year.
(2)
THAT where the respondent is no longer in possession of documents referred to in paragraph 1 it shall file
and serve an affidavit setting out—
(a) what enquiries have been made concerning the documents’ whereabouts; and
(b) where the documents presently are, if not in the possession of the respondent.
(3)
THAT all documents discovered by the respondents be made available for inspection by the applicant by
17 April 2003.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
____________________
2003 WAIRC 07916
METAL TRADES (GENERAL) AWARD 1966
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ANODISERS W.A. AND OTHERS, RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DATE
WEDNESDAY, 12 MARCH 2003
FILE NO.
APPLICATION 740 OF 2002
CITATION NO.
2003 WAIRC 07916
Direction
WHEREAS on 11th November 2002 the Commission issued a Notice of Hearing to the parties that it would sit on Tuesday, 11th
March 2003 to hear the abovementioned matter; and
WHEREAS the matter was duly convened but was adjourned sine die by consent of the parties due to the absence of one of the
major participants; and
WHEREAS the Commission drew to the attention of the parties that there appeared to have been only limited attempts to conciliate
the matter; and
WHEREAS the Commission expressed the view that the parties should attempt to resolve the application by that purpose decided to
issue directions provided that the parties should meet and discuss the substance of the application.
NOW THEREFORE pursuant to the powers vested in it by Section 32 of the Industrial Relations Act 1979 the Commission hereby
orders—
1.
THAT the parties and the intervenor hereto should meet at times and dates fixed by them for the purpose of
exploring whether conciliation can resolve the application.
2.
THAT the application will not be listed until the parties advise the Commission that attempts to conciliate have
been unavailing.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
____________________
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2003 WAIRC 07925
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CHARUNEE HORWOOD, APPLICANT
v.
BEACHPARK INVESTMENTS PTY LTD TRADING AS LA TROPICANA CAFE COTTESLOE,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
WEDNESDAY, 12 MARCH 2003
FILE NO.
APPLICATION 1610 OF 2002
CITATION NO.
2003 WAIRC 07925
_________________________________________________________________________________________________________
Result
Order for Further and Better Particulars
_________________________________________________________________________________________________________
Order
WHEREAS on 6th March 2003 the Respondent in this matter applied for further and better particulars and discovery of the claim
for alleged unfair dismissal by the Applicant ; and
WHEREAS on12 March 2003 the Commission conducted conference proceedings between the parties and heard the submissions
from the parties; and
WHEREAS the Applicant, herein, consents to the issuance of orders the Commission decided to grant the Order sought by the
Respondent; and
NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, and by
consent, hereby orders—
THAT Charunee Horwood provide full details as to—
(1)
(a)
who dismissed you?
(b)
when were your dismissed?
(c)
how were you dismissed?
(2)
(a)
the date you were sexually harassed by Mr Oddone
(b)
how you were sexually harassed by Mr Oddone
(c)
where you were sexually harassed by Mr Oddone
(3)
The specification of all keys belonging to the Respondent you had in you possession as at 2 September 2002.
(4)
Precisely which park did Mr Oddone take you to on 23 August 2002?
(5)
What date did Colin Chazen inform you that you had been suspended without pay?
(6)
What date did Colin Chazen tell you that you would “not be receiving as many hours as Fulvio did not want to
work with you?”
(7)
The name of each and every work collegue to whom Mr Oddone “implied that you were leaving or that you had
been sacked’.
(8)
The words used by Oddone upon which such alleged implication is made.
(9)
(a)
when did you commence your current employment?
(b)
how much are you earning on your current employment?
(c)
copies of salary slips and salary advices from 2 September 2002 to date.
(10)
That the above further and better particulars and discovery be provided within 7 days of today’s date to the
Respondent.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
_________
2003 WAIRC 07926
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CHARUNEE HORWOOD, APPLICANT
v.
BEACHPARK INVESTMENTS PTY LTD TRADING AS LA TROPICANA CAFE COTTESLOE,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
WEDNESDAY, 12 MARCH 2003
FILE NO.
APPLICATION 1610 OF 2002
CITATION NO.
2003 WAIRC 07926
_________________________________________________________________________________________________________
Result
Order for Discovery
_________________________________________________________________________________________________________
Order
WHEREAS on 12th March 2003 the Applicant in this matter has applied for discovery and inspection of documents from the
Respondent; and
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WHEREAS on12th March 2003 the Commission conducted conference proceedings between the parties and heard the submissions
from the parties; and
WHEREAS the Respondent herein advised the Commission that they consented to the issuance of orders by the Commission
regarding discovery and inspection of pay slips and the Applicant’s personnel file including any oral or written warnings, but they
were not in the power and possession of rosters from 3rd June to date of termination nor in the power and possession of the
underwear given to the Applicant by Mr Oddone, and the Commission decided to grant the Order sought by the Applicant in part;
and
NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, and by
consent, hereby orders—
THAT Beachpark Investments Pty Ltd trading as La Tropicana Cafe Cottesloe allow the discovery and inspection and
copying of the following documents—
(1)
All the Applicant’s pay slips showing hours worked, amounts earned including banked and cash payments, all
deductions, both those made for tax purposes and otherwise and all compulsory superannuation contributions
paid by Beachpark Investments.
(2)
The Applicant’s personnel file, including all oral or written warnings.
(3)
The above discovery and inspection of documents to take place within 7 days of the date hereof.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
____________________

2003 WAIRC 08067
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THOMAS HOUSTON CAMERON, APPLICANT
v.
BOSTON SCIENTIFIC PTY LTD , RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
WEDNESDAY, 2 APRIL 2003
FILE NO.
APPLICATION 2084 OF 2002
CITATION NO.
2003 WAIRC 08067
_________________________________________________________________________________________________________
Result
Interlocutory Order issued.
Representation
Applicant
Mr G. Stubbs (of counsel)
Respondent
Mr A. Lucev (of counsel)
_________________________________________________________________________________________________________
Order
WHEREAS the Commission has before it an application pursuant to s.29(1)(b)(i) of the Industrial Relations Act 1979;
AND WHEREAS on 21 March 2003 the applicant applied for certain interlocutory orders;
AND WHEREAS the Commission heard the parties in relation to matters of discovery, production of documents and evidence by
way of audio link;
AND WHEREAS the Commission is of the opinion that an order is necessary for the fair and just hearing of the matter;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order—
(A)
THAT by 2:00pm on Thursday, 3 April 2003—
(1)
The respondent provide discovery on affidavit of:
(a)
correspondence relating to complaints against the applicant’s performance generally and in particular
relating to the matters raised in paragraph 4 of the respondent’s Notice of Answer;
(b)
documents relating to the respondent’s policy in respect of boot stock and all documents specifically
relating to the applicant’s boot stock;
(c)
notes of meetings between Mr Fortin and the applicant on or about 19 November 2002 in Adelaide;
(d)
all relevant documents which reside or resided on the applicant’s laptop computer.
(2)
the applicant supply to the respondent copies of all financial documents showing monies earned by the applicant
since 6 December 2002.
(B)
THAT leave be granted for the applicant to adduce witness evidence by audio or video link from persons who are to be
called as witnesses who are resident in New South Wales and Victoria subject to the applicant meeting the reasonable
costs involved.
(C)
THAT the Notice of Application dated 21 March 2003 is otherwise hereby dismissed.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.

____________________
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2003 WAIRC 08026
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
BRENT CARRINGTON, APPLICANT
v.
PERTH 4WD WRECKERS PTY LTD TRADING AS THE PERTH 4WD CENTRE,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DATE
FRIDAY, 28 MARCH 2003
FILE NO.
APPLICATION 99 OF 2003
CITATION NO.
2003 WAIRC 08026
_________________________________________________________________________________________________________
Result
Extension of time granted
Representation
Applicant
Mr R Cywicki of counsel
Respondent
Mr G Miller as agent
_________________________________________________________________________________________________________
Order
HAVING heard Mr R Cywicki of counsel on behalf of the applicant and Mr G Miller as agent on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders—
THAT the referral of the herein application be and is hereby accepted out of time.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
____________________
2003 WAIRC 08044
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
PAUL SCOTT, APPLICANT
v.
SEALCORP HOLDINGS LIMITED, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
TUESDAY, 1 APRIL 2003
FILE NO.
APPLICATION 289 OF 2003
CITATION NO.
2003 WAIRC 08044
_________________________________________________________________________________________________________
Result
Application for extension of time in which to file application dismissed
Representation
Applicant
Mr B. Stokes appeared for the Applicant
Respondent
Ms L. Gibbs appeared for the Respondent
_________________________________________________________________________________________________________
1

2
3
4
5

6
7

8

Reasons for Decision
On 7th March 2003 Paul Scott (the Applicant) filed an application pursuant to s.29 of the Industrial Relations Act, 1979 (the
Act) seeking orders from the Commission what he says was an unfair dismissal of him by Sealcorp Holdings Limited (the
Respondent). On 25th November 2002 the Applicant by written resignation gave four weeks notice to the Respondent. He
claims circumstances surrounding the resignation amount to a dismissal of him by the Respondent.
The application lodged, as it was on 7th March 2003, was 49 days after the time limit for lodging of application expired in
accordance with s.29(2) of the Act which requires that referral under s.29(1)(b)(i) must be made ‘no later than 28 days after the
date on which the employee’s employment is terminated’.
It was because the application is clearly out of time that the Commission listed the matter to hear argument from the Applicant
as to why the time prescribed in s.29(2) of the Act should be extended.
The Commission has the power to extend the time in which an Applicant can lodge an application and has had this power since
s.29(3) of the Act, as part of the amendments to the Act made in s.139 Labour Relations Reform Act (LRRA), came into effect
on 1st August 2002.
The Commission has since considered the effect of the amendment particularly Senior Commissioner Beech in his decision in
Anthony William Andrew v Metway Property Consultants and Auctioneers (2002) 82 WAIG 326 and in more detail by
Kenner C. in Nicole Azzalini v Perth Inflight Catering (2002) 82 WAIG 2992. I respectfully adopt the Principles that the
learned Commissioner extracted from the relevant cases and which he has set out in paragraph 28 of his Reasons for Decision.
In an application, such as this it is clear that the time limits imposed by the Act are to be complied with. The Applicant must
establish the circumstances in which the discretion that clearly resides in the Commission to extend time, should be exercised
in favour of his or her application.
Such an extension is not to be considered as automatic and the discretion to extend the time is for the purpose of enabling the
Commission to do justice between the parties. It falls to the Applicant to demonstrate that compliance with s.29(2) of the Act
would work an injustice and be unfair in all of the circumstances.
I take this to mean the circumstances as they apply to both the parties. It is not only necessary to consider what caused the
Applicant to delay, it is also necessary to consider the effect upon the Respondent of granting the application and whether that
would work an injustice to the Respondent and be unfair.
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Relevant to whether extension should be granted is the length of the delay and the explanation for it and whether the Applicant
opposed the termination and gave notice that it would be contested. It is also necessary that the merits of the substantive
application reveal that there is a sufficiently arguable case.
10 Prejudice to the Respondent is to be considered, but that of itself is not sufficient basis to refuse to grant an application for
extension.
11 The Applicant says that he had been employed as a data operator by the Respondent. His own evidence makes it clear that he
had difficulty doing the work. That I must say, is at odds with the Applicant’s history in data entry with previous employers as
exposed in his cross examination by Ms Gibbs who appeared for the Respondent.
12 The Applicant said that he had been counselled by the Respondent on a number of occasions and he had received written
warnings. In addition it was clear from his evidence in chief and cross examination that he was aware that he was having
difficulties. He sought assistance from the Respondent to deal with them and the Respondent gave that assistance by, providing
counselling services to him on no less than six separate occasions. At the end of the day the Applicant decided that he could no
longer perform the duties and he gave one month’s notice. He worked the notice except for a few days at the end when due to
his child minding responsibilities he had to take time off.
13 The Applicant told the Commission that after he was dismissed he had no thoughts about filing an application until he read an
article in the newspaper sometime in January 2003, more than a month after his termination date and two months after the time
when he gave his notice. He then decided that he would see whether there were any avenues available to him to make an
application and he contacted a number of industrial agents. He was concerned about the level of fees that those agents
demanded because he was not working at the time. He eventually contacted an agent who was prepared to take up his case but
was unable to do so immediately because the Applicant was unable to pay him. No application was filed until three weeks after
the contact was made with that agent, by then the Applicant was in work and had sufficient funds to pay the agent and the
application fee of $50.00.
14 There was no attempt by the Applicant to file an application prior to this time to take advantage of the provisions in the
Industrial Relations (General) Regulations 1997 which allow the Registrar, Deputy Registrar or Clerk to waive the fees in
cases where they consider it is reasonable to do so. It is passing strange that such an application was not made after the time the
Applicant had received specialist professional advice on his application. That is a factor which needs to be taken into account.
15 The above is sufficient scan of the information which has been placed before the Commission in the arguments heard on 21st
March 2003. Applying now the Principles set out in Azzalini’s Case (ibid) the length of the delay is inordinate in this case. It is
49 days in addition to the 28 days allowed by the Act. The explanation for it does not in my opinion provide justification for
the length of delay. That the Applicant read about constructive dismissal in a newspaper some two months after he gave his
notice is insufficient justification and even then after he received professional advice it was still another three weeks before an
application was filed when an application could have been filed even though the Applicant was out of funds. The length of the
delay is not justifiable on the evidence before the Commission.
16 Insofar as the acceptance of termination is concerned on the Applicant’s own evidence he suffered a history of difficulty with
this work which resulted in counselling and written warnings by the Respondent. Additionally at the Respondent’s costs he
received professional counselling from what I infer from the evidence was a psychologist about his difficulties in the
workplace. On his own evidence the Applicant had had enough and decided that he would resign. This is not a classic case of
constructive dismissal at all. He was not, as discussed in The Attorney General v Western Australian Prison Officers’ Union of
Workers (1995) 75 WAIG 3166, pushed from the job. He made his own decision whether he would stay or go but for the
benefit of his health he decided that he needed to go. It is very doubtful that there is merit in the substantive application or that
there is a sufficiently arguable case. The application for extension fails on that basis.
17 There would be prejudice to the Respondent in granting this extension. Here is a situation where it is clear that the Respondent
tried to assist the Applicant to do the job it paid him to do. It is true that it did not agree to his requests for a transfer to another
position but it did attempt to assist him by giving him a greater margin for error and provide him counselling both inside the
firm and professional counselling outside of it. If an employer has done all these things that a reasonable employer ought to do
and the Applicant decides to exercise his right to leave it would be prejudicial to grant an extension of time. In any event it is
open to find, and I do, that on the Applicant’s own admission he was not dismissed from his employment but left it voluntarily.
Therefore as in Azzalini’s Case there has been no dismissal to attract the jurisdiction in the Commission. The Applicant’s case,
if that is true, would have no prospect of success and it could never be said it would be unfair not to accept an application out
of time in these circumstances.
18 Because of the facts that I have exposed against the test to be applied the Commission will refuse to extend the time within
which the referral may be made.
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Result
Application for extension of time in which to file application dismissed
_________________________________________________________________________________________________________
Order
HAVING heard Mr B. Stokes who appeared on behalf of the Applicant and Ms L. Gibbs who appeared on behalf of the
Respondent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
THAT the application for extension of time in which to file the application be, and is hereby dismissed.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
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NOTICES—Appointments—
Industrial Relations Act 1979
I, the undersigned, the HONOURABLE DAVID KINGSLEY MALCOLM AC CitWA, Chief Justice of Western Australia, in
exercise of the powers conferred on me by section 85(6) of the Industrial Relations Act 1979 (WA), DO HEREBY NOMINATE
THE HONOURABLE CARMEL JOY McLURE, a Judge of the Supreme Court of Western Australia, to be an Acting Ordinary
Member of the Western Australian Industrial Appeal Court on 1 April 2003 or until the completion of the hearing and
determination of any proceedings her Honour may be participating in at the expiration of that period.
As witness my hand this 20th day of March 2003.

CHIEF JUSTICE OF WESTERN AUSTRALIA

NOTICES—Union matters—
NOTICE
FBM No. 001 of 2003
NOTICE is given of an application by the “United Firefighters’ Union of Western Australia” to the Full Bench of the Western
Australian Industrial Relations Commission for an alteration to rule 5 – Eligibility at Rule 5 (e) (14) (b).
The existing sub-rule and the proposed amendment are set out below:
Existing Eligibility Sub-Rule
(e)

5 - ELIGIBILITY
Provided however that the following persons shall not be eligible for membership of the Union: …
(14) Any person employed:
(a) By the Western Australian Bush Fires Board; or
(b) As communications officer, trainee communications officer, communications supervisor, storeman, store officer,
general assistant and technical officer by the Western Australian Fire Brigades Board.

Proposed Amendment to the Eligibility Sub-Rule
5 - ELIGIBILITY
Provided however that the following persons shall not be eligible for membership of the Union: …
(14) Any person employed:
(a)
By the Western Australian Bush Fires Board; or
(b)
As communications officer, trainee communications officer, communications supervisor, Storeman, store
officer, general assistant and technical officer by the Western Australian Fire Brigades Board
The matter has been listed before the Full Bench on Monday 26th May 2003 at 10.30 am.
A copy of the Rules of the organisation and the proposed rule amendment may be inspected on the 16th Floor, 111 St Georges
Terrace, Perth.
Any organisation registered under the Industrial Relations Act 1979, or any person who satisfies the Full Bench that he/she has a
sufficient interest or desires to object to the application may do so by filing a notice of objection in accordance with the “Industrial
Relations Commission Regulations 1985”.
(Sgd.) D. MacTIERNAN,
[L.S.]
Deputy Registrar.

(e)

1 April 2003

