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Appeal discontinued.
Mr W.W.W. Yu
Mr K Trainer

Order
Having heard Mr W.W.W Yu on behalf of the Appellant and Mr K Trainer on behalf of the Respondent, THE COURT HEREBY
ORDERS THAT:
1. This Appeal is discontinued, and
2. There be no Order as to costs.
(Sgd.) J.A. SPURLING,
Clerk Of The Court.

1252

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

85 W.A.I.G.

FULL BENCH—Appeals against decision of
Commission—
2005 WAIRC 00743
PARTIES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
CANON FOODS
APPELLANT
-andHAYLEY MAREE MCCOLL
RESPONDENT

CORAM

DATE
FILE NO.
CITATION NO.

CatchWords
Decision
Appearances
Appellant
Respondent

FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
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FRIDAY, 18 MARCH 2005
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Industrial Law (WA) - appeal against the decision of a single Commissioner - probationary period warnings - termination of employment - credibility of witnesses - substantial fairness - Industrial
Relations Act 1979 (as amended), s29(1)(b)(i), s29(1)(b)(ii), s49.
Appeal dismissed.
Mr D Clarke, as agent
Mr K Trainer, as agent
Reasons for Decision

THE PRESIDENT:
1

2

3

INTRODUCTION
This is an appeal by the above-named appellant, Canon Foods, an employer, against the whole of the decision of the
Commission, constituted by a single Commissioner, made on 29 September 2004 in application No 1567 of 2001. The appeal is
brought under s49 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the Act”).
The decision appealed against is constituted by an order, which, formal parts omitted, reads as follows:“THAT the applicant, Hayley Maree McColl, was harshly, oppressively and unfairly dismissed by the respondent;
THAT reinstatement of the applicant is impracticable;
THAT the respondent pay to the applicant a sum equivalent to ten (10) weeks pay at the rate of $522.00 per week less
the amount of $500.00 as compensation for her loss as a result of the unfairness of the dismissal;
THAT the respondent pay to the applicant this amount within 14 days of the date of this order;
THAT the applicant’s claim for a denied contractual benefit in relation to overtime hours is dismissed;
THAT the applicant’s claim for a denied contractual benefit in the form of a motor vehicle allowance is dismissed.”
GROUNDS OF APPEAL
The appellant now appeals against that decision on the following grounds:“1.
The Learned Chief Commissioner erred in finding that the Applicant’s employment was not in jeopardy at a
meeting on the 1st August 2001 where the clear evidence under cross examination of the Applicant and the
evidence of the Respondent clearly show that the Applicant knew her job was in jeopardy.
2.
The Learned Chief Commissioner erred in not accepting the Respondent’s evidence that warnings were
issued to the Applicant and that these warnings were made about the termination of the employment of the
Applicant.
3.
The Learned Chief Commissioner erred in ignoring the evidence that the Applicant had advised the
Respondent through the reports that the Applicant had attended particular sites as required and the
Respondent had discovered that no such sites had been attended to. The fact that this basic element of
honesty was overlooked by the Learned Chief Commissioner in that an employee must act in an honest and
forthright manner under a contract of employment has been misapplied in this case.
4.
The Learned Chief Commissioner erred in not applying the principles attached to a probationary employee as
indicated and accepted by the Applicant and Respondent and that the employer retains the right to see if an
employee meets such requirements under a probationary period.
5.
The Learned Chief Commissioner erred in not applying the primary remedy of an unfair dismissal claim in
that reinstatement was the first option that the Learned Chief Commissioner should have addressed.
6.
The Appellant submits that there is a serious issue to be heard in that the Learned Chief Commissioner erred
in not applying the facts and the law and the Appellant seeks the Full Bench to uphold the Appeal and quash
the decision or vary the decision as the Full Bench considers appropriate.”
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FINDINGS AT FIRST INSTANCE
The Chief Commissioner, at first instance, found as follows:(a)
That reinstatement of employment was impracticable.
(b)
That he accepted the criticisms that some of Ms McColl’s efforts were being misdirected towards the food
services area of the business. However, he found that better supervision and training would have assisted in
harnessing her enthusiasm and redirecting it towards the supermarket sector.
(c)
That, based on the further and better particulars in the evidence, he was not convinced that, at the meeting of
11 July 2001, Canon Foods impressed upon Ms McColl the importance of the issues to the extent that she
appreciated that it was a warning. However, there was an improvement in her performance in relation to
providing information. It was the first training she received following this, because Ms Shaw decided to spend a
day with her.
(d)
That Ms Shaw recalled more details about the discussion on 1 August 2001 and there was no explanation of what
occurred between 11 July and 1 August 2001 which precipitated an alleged second warning. The Chief
Commissioner did not find that a second and final warning was uttered. If it were, he found then that it was not
justified.
(e)
That there was no explanation as to what transpired between 1 August and 15 August 2001 when Ms McColl’s
services were terminated, because according to Canon Foods, whilst there was a continued improvement, it was
insufficient. Further, at the meeting on 15 August 2001, there were complaints that Ms McColl had not promoted
some specials with clients and had failed to attend on one customer for a long time. She was not given an
opportunity to answer this allegation, the Chief Commissioner found.
(f)
That Ms Shaw did think that, on 15 August 2001, Ms McColl’s reports had improved but they were still not at a
standard acceptable to Canon Foods. Ms Shaw was not aware that Ms McColl’s services were to be terminated
and she was concerned with the matters involving Ms McColl’s training and progress. The decision was
Mr Dickenson’s.
(g)
That, in the circumstances of a prolonged probation which reflected the nature of an appointment where the
salesperson works alone and from home for a significant part of the time and where the policy was to allow her
time to find her feet, the dismissal was unfair.
(h)
That, even if it were accepted that Ms McColl was on a final warning, it was clear that something had occurred
since that ultimatum to emphatically tip the scales against her continuing employment, and, as a result, she
should have been given the opportunity to answer the particulars of the allegation of an incident, action or
omission that caused her employer to invoke the legal right to dismiss her and it was unfair not to.
BACKGROUND AND EVIDENCE
After 14 weeks’ employment and, in circumstances where she was required to finish up work immediately, she was dismissed.
In the absence of one day’s notice in accordance with the terms of her agreement, but with payment in lieu, it was submitted that
this amounted to a summary dismissal and there was no inference of gross misconduct so that, therefore, the dismissal was
unfair.
Further, it was submitted that Ms McColl’s services were terminated because of a failure to properly perform her duties as a
salesperson, and that the dismissal was unfair because she was given only minimal training as a new appointee. Ms McColl said
that Canon Foods provided only limited organisational backup. To overcome this, she said that she undertook a number of
initiatives but without any support from her employer. Further, she submitted that the unfairness was compounded by the fact
that she was never given any warnings about her performance and was never given any indication that her position was in
jeopardy. Ms McColl also claimed overtime payments which she alleged that she had not been paid, and an implied entitlement
to reimbursement for the use of her vehicle in the performance of her duties.
It is necessary to say that there was a great deal of conflict between witnesses about important issues which, at first instance, the
Chief Commissioner was required to resolve.
There was an amount of documentary evidence, too.
The only witnesses who gave evidence were Ms Hayley Maree McColl on her own behalf, and Ms Tracey Shaw and Mr John
Frederick Dickenson, the National Sales Director on behalf of Canon Foods.
Ms McColl was employed by Canon Foods from 1 May 2001 to her dismissal on 15 August 2001.
On 29 August 2001, she made application to this Commission claiming that she had been harshly, oppressively or unfairly
dismissed, pursuant to s29(1)(b)(i) of the Act. She also claimed contractual benefits allegedly denied to her pursuant to
s29(1)(b)(ii) of the Act. The application was opposed by Canon Foods and the matter was heard and determined. The claim for
contractual benefits, as I have said above, was dismissed.
Canon Foods, at all material times, was engaged in the business of the production and sale of food, including chicken meat to
retail outlets, particularly supermarkets. Ms McColl’s duties involved the sale and promotion of chicken and other meat lines to
supermarkets and food outlets in an area “south of the river”.
Ms McColl answered an advertisement in a newspaper for a sales representative inserted on behalf of Canon Foods. Ms Tracey
Shaw, then a senior sales representative of Canon Foods, and, at the time of the hearing, the Food Service and Food Market
Manager of Canon Foods, with a Mr Sidney Ward, a friend of the managing director, interviewed Ms McColl and engaged her
as a sales representative. At all material times, Ms Shaw was Ms McColl’s direct supervisor.
On 1 May 2001, Ms McColl signed a document described as a workplace agreement in Canon Foods’ boardroom at Canning
Vale. Most relevantly, that agreement contained a term, and it was common ground, that she was engaged as an employee on a
six month period of probation. The agreement provided that, if during the period of probationary employment, her services were
found to be “unsatisfactory” then “one day’s notice of termination will be given”. That was a period of probation acknowledged
by both sides to be longer than normal, but asserted by Mr Dickenson and Ms Shaw to be needed because a sales representative
employed by Canon Foods works on his/her own and “independently”. Also, one needs six months to properly see what the
sales trend is; it is also a time to provide detailed training and every opportunity is given to the sales representative to show
his/her skills. In addition, the six months period is required to properly assess the probationary sales representative. This was
the evidence of Ms Shaw and Mr Dickenson.
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Both Mr Dickenson and Ms Shaw explained that time was required to properly train a sales representative and for that person to
be assessed, having particular regard to the need to judge the person’s selling performance. Further, the sale representatives
worked “unsupervised” or “independently” (see page 152 of the transcript at first instance (hereinafter referred to as “TFI”)).
At the interview, Ms McColl was told that she would have to provide and use her own vehicle. She did not know how much
mileage she would be paid. She was given a fax machine and a mobile phone for her work. I should say that the sales
representatives, including Ms McColl, worked from home commencing with about three hours of telephoning stores to obtain
orders every morning from about 7.00am on. After that, they, including Ms McColl, faxed to the office the orders obtained.
Then they visited supermarkets and other outlets in different locations within their districts to check stocks and sell products,
mainly to the meat managers in supermarkets. They were then required to fax to the office a daily report. She attended
meetings at Canon Foods’ offices about once a week.
Various forms and returns were also required to be completed by sales representatives. That, of course, included Ms McColl.
At all material times, these reports were to be provided to Ms Shaw and, through her, to Mr Dickenson.
There was no evidence about Ms McColl’s background or experience, save and except that, according to Mr Dickenson, she had
no background in the industry of which Canon Foods is a part. If she did, of course, he did not know of it, as he explained.
One conflict in the evidence was about the training which Ms McColl was alleged to have received from her employer.
Ms Shaw said that Ms McColl received two weeks training, including a tour of the factory, and being instructed in telephoning
customers, in how to make store visits and sales generally and that she was instructed how to fill the forms out. That this was so
was denied by Ms McColl. Ms Shaw said also that they did weekly training together, went to the stores together and sat and
phoned together.
Ms Shaw said that she gave to Ms McColl a manual. In all, Ms McColl said that she had received about one and a half to two
days training which was inadequate. Ms McColl said that she was then told by Ms Shaw to go out and visit stores on her own.
Mr Dickenson opined that Ms McColl had received sufficient training.
Ms Shaw also said that she went out one or two times a month with Ms McColl and checked what she was doing. Her evidence
was, however, that she had, when Ms McColl first started work, given her about a fortnight’s training, including one week at the
factory and the office.
Ms McColl complained in evidence that she had experienced problems and embarrassment caused by the fact that she did not
have a list of present customers of Canon Foods, although she asked for it on many occasions. Ms Shaw said that she asked for
it only once. However, the problem for Ms McColl, as she explained it, was that she was going to some stores to try and sell to
them as new customers when they were already Canon Foods’ customers.
Eventually, she received from Ms Shaw the delivery van driver’s records which recorded the current customers of Canon Foods
(see exhibit A9), to whom deliveries of the products were made, but this did not occur until 16 July 2001 or soon after, a little
over two months after she started work.
Ms Shaw said that it was not necessary that Ms McColl have such records, and that she told Ms McColl ways of getting around
this without however specifying what those ways were, in evidence. Ms McColl kept a notebook of relevant details of all stores
which she used throughout her employment.
Ms McColl said that the list of customers, their managers and telephone information relating to customers which she was given
was entirely inadequate and not up to date. She said that many of the stores had either closed or changed their names.
To compile a list of contacts, she had to go through the telephone book in her own time and write down all of the stores and their
telephone numbers. Then, she would telephone them to find out more information. She added that information. She also added
to the list the names of the managers or persons to whom she would speak. She used this material many times afterwards in the
course of her employment. It, she said, required hours of work in her own time in order to bring the lists up to date and to make
the list workable. It was not convincingly denied at all that this was not required.
Ms McColl was required to cover the areas south of the river, as well as country districts. This involved the coverage of
supermarkets which were the main and priority work of sales representatives “the bread and butter”, as Mr Dickenson said in
evidence.
The other area to be covered was the food service area, which was not important at all compared to the supermarket area. This
involved the sales representative selling only chicken meat to sandwich bars, clubs and other such outlets. The representatives
were paid a bonus on those sales, however, they were not paid in relation to sales to supermarkets. She did bring in twelve new
food service customers, and Ms Shaw commended her for devising a food service daily return sheet which Ms McColl
forwarded to her.
Ms McColl was adamant that she faxed daily reports as required to Ms Shaw, and weekly reports about 20 stores which she
assessed and was required to assess each week. She was also required to assess and report upon stores where the sales were
going down each week with the reasons therefor expressed. The first reports were reports about where she had been on any
particular day and what was in the store freezer, at those stores. When she went to stores, she was required to check the store
freezer to see what stock was there. If stock were down, of course, she was then required to ask the meat manager, or perhaps
the manager, if she could put in an order to Canon Foods for more stock from them. If they agreed, she had obtained an order
and made a sale. She also encouraged them on visits to give a better location to Canon Foods’ stock in the store or to display
Canon Foods’ products in the store better.
Ms McColl complained in evidence, too, that she ran into difficulties and problems caused with the stores, and meat managers
too, because inaccurate information was given to her by Canon Foods about specials which were coming up in the following
week. As a result of this incorrect information, she lost some rapport with managers. That evidence was not contradicted. She
also said that Ms Shaw told her that she should aim for six or seven store visits a day because that is what Ms Shaw told her.
However, Ms Shaw’s evidence was that she should have visited nine or ten stores a day.
Ms McColl tendered copies of lists she compiled to assist her to do her work. She designed a form and used it as a basis for a
daily worksheet report. She admitted that she had been told that she was not providing enough information on her daily
worksheet and she redrafted the form in July 2001 to ensure that information on freezer stock, variety of products and comments
on the needs and orders of meat sections and delicatessen departments in supermarkets could be monitored.
Ms McColl also developed procedures and records promoting sales with country supermarkets. She was required to give
feedback on supermarkets where sales had been down but she said that a proper assessment of the market position on the
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supermarkets could not be done from a review of the computer printouts of supermarket sales provided to her. These required
further examination and consideration from other information that she compiled about each store. She gave information about
all of this to Canon Foods in handwritten notes to Ms Shaw.
33 Midway through her employment, Ms McColl was given a document entitled “Rep Daily Report” (exhibit A15) which specified
reporting requirements and directions to check freezer stocks and to make contact with delicatessen and meat managers. She
said that she had carried out these requirements and cited her success in monitoring competitor’s products and her efforts to have
Canon Foods’ products most favourably displayed in supermarkets.
Meeting of 11 July 2001
34 Ms McColl said in evidence that no-one spoke to her on behalf of her employer about procedures until 11 July 2001 or around
about that date. In evidence in chief, Ms McColl said that she did not recall a meeting with Mr Dickenson on 11 July 2001. The
only one which she could recall was a meeting, she said, much later than that. She also asserted that in the period up to 11 July
2001 or around about then, she was not spoken to about procedures by anyone. She did not recall being told that any failure to
comply with any request to improve would result in the termination of her employment. She was not told that her employment
was in jeopardy. The Chief Commissioner accepted that she was spoken to ((ie) counselled) about that date.
35 Ms Dickenson and Ms Shaw said that, on 11 July 2001, Ms McColl was given a warning. Mr Dickenson said that there was a
policy of Canon Foods, devised by the chief executive officer and himself, whereby, if persons were not performing well they
were interviewed and an attempt was made to help them to perform well. There was also in place a policy that an employee was
given two warnings, and, as I understand it, then faced dismissal if the warnings were not heeded.
36 There was, however, no written policy to that effect, and there was no evidence that Ms McColl was informed of any such
policy or that the policy was otherwise made known to other employees.
37 In evidence, Mr Dickenson said clearly that after a “cook up” of competitors’ products in the boardroom on 11 July 2001, he had
a meeting in the office with Ms McColl and Ms Shaw. It was, of course, Ms Shaw who asked Ms McColl to attend the meeting.
Mr Dickenson said that he wanted to and did discuss Ms McColl’s performance with her at that meeting. This, he said, was
because the information which they were getting back from her in her reports was inadequate. Ms McColl’s evidence was that
no-one told her how to complete the daily reports. She was merely told that they would like more information, so she devised a
new form and provided it, duly completed. These reports, Mr Dickenson said, were important because they are the only way for
Canon Foods to get feedback on how a sales person, and in this case Ms McColl, is or was going, and what was happening out
on the road. Mr Dickenson said that this information enables them to make decisions, and, in this case, the information was not
there. Further, Mr Dickenson said that he was not happy with the amount of her sales or with the number of calls which she was
doing to the supermarkets. His evidence was that he told her what was wrong with the daily reports and told her that her sales
performance had to lift. He also said that he reminded her that they did need the information and reminded her that she was on
probation. He said that he asked her, basically, why these matters were not being attended to and told her that “this was her first
warning”. He could not recall if he asked her for an explanation before the warning was issued, and was unable to say that he
had asked her for an explanation before the warning was issued. It seems clear that he did not.
38 Ms Shaw said that Mr Dickenson had a meeting with Ms McColl after the “cook up” on 11 July 2001 at which she was present.
Ms Shaw said in evidence that a warning was given to Ms McColl because the information which Ms McColl was asked for was
not received. Ms McColl was also given a warning, she said, because she had not visited the Mandurah stores when all stores
were required to be visited by her, as sales representative, every six weeks. Further, Ms Shaw said that Ms McColl did not
provide up to date information on 20 stores per week, which information was required to be provided every week. Every month,
Ms McColl was given a spreadsheet of sales figures and sales targets. However, it was not explained by how much or why she
had failed to achieve proper sales figures.
39 It is noteworthy that Mr Dickenson, according to Ms Shaw, explained to Ms McColl that she was not giving them information
which she was required to give them, that she was not faxing through orders, and that they required her to visit the stores which
she was not visiting. Ms McColl, however, received no instructions about how to allocate her day.
40 There was also mention by Ms Shaw that she found out later that Ms McColl did not go to work on 3 July 2001 after she had
done her telephoning. However, that was not, of course, raised with Ms McColl at any time during her employment.
41 Ms McColl had received no warning or counselling on 11 July 2001 about the subject of the meeting. She was not asked if she
would like to have someone with her. Ms Shaw could not say why no record of the meeting was kept, except that Mr Dickenson
recorded the warning in his diary. That evidence was disallowed. It is fair to say that the diary was not discovered or produced,
or sought to be produced.
42 Ms Shaw agreed that Mr Dickenson opened the meeting by saying that they were having problems with Ms McColl and it was a
warning. Thus, there was a warning given before her explanations were heard, or, indeed, before the matters which were alleged
to be problems were raised with her. It was after the warning was given at that meeting, that Ms Shaw, on her evidence,
explained the “problems” to Ms McColl. An explanation was then sought from Ms McColl.
43 The 11 July 2001 meeting was identified specifically by Ms Shaw and Mr Dickenson in evidence as a date on which a warning
was given. Mr Dickenson confirmed that, at that meeting, there were three elements of concern, when he was asked by the
Chief Commissioner, as follows. First, that reports were inadequate; second, that the sales being made were insufficient; and
third, that Ms McColl was not calling on stores as she was required to do to check stocks and make sales. Ms Shaw said that the
warning was given to Ms McColl because the information which she was required to fax through every night was not received
each night. Sometimes, she waited a week for the form to be forwarded.
44 One of the matters in contention was certainly that Ms McColl was not completing the daily return forms which were an
essential record and selling tool. Ms McColl admitted that she had not been putting enough information in the returns, but that
after Ms Shaw spoke to her about it she put more information in. Indeed, it was Ms Shaw’s evidence, and not disputed, that
Ms McColl had difficulty completing the daily return sheets because they were too hard. Ms McColl, however, took the
initiative and devised her own forms, as I have described the evidence above, and the first of those forms was dated 24 July
2001. After that date, the forms were much improved and Ms McColl described them as satisfactory. Ms Shaw did not
complain about the forms after the new ones were devised and used.
Meeting of 1 August 2001
45 There was another meeting of Ms McColl, Mr Dickenson and Ms Shaw which took place on 1 August 2001. This meeting also
took place in Mr Dickenson’s office. When the meeting opened Mr Dickenson put it to Ms McColl that this was her second
warning. He then put areas of “concern” to her and an explanation was then sought from her. Ms McColl denied that Mr
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Dickenson spoke to her about any decline in sales figures at any time. Further, she said that she did not recall Mr Dickenson
speaking to her about stores being visited, nor giving her any opportunity to answer him.
46 Ms Shaw explained to Ms McColl, she said, that she was not doing her telephoning correctly and was not faxing the return
sheets daily. Customers were complaining that she was not telephoning for their orders, according to Ms Shaw. Ms Shaw also
said that they complained that Ms McColl had not visited all of the stores which she was required to visit.
47 According to Ms Shaw, Ms McColl was told that she had to give them proper information about the stores as requested and visit
those stores which she had not been visiting. Ms Shaw also spoke to her about a complaint from Dewsons supermarket at
Queens Park, but Ms McColl recalled no such complaint. Mr Dickenson and Ms Shaw also told Ms McColl, according to their
evidence, that she had to make sure that her telephoning was correct because it was wrong, and that she had to make sure that
she gave them the weekly report about 20 customers. Further, their complaint was that that information was being provided late
by Ms McColl or not at all. At the meeting, Ms McColl said that there was no mention of targets established or achievement
levels.
48 At the end of the meeting, Ms Shaw said, Mr Dickenson told Ms McColl that her employment would “cease to continue if this
continued”. He also said that they would have to part company if things did not improve, according to Ms Shaw. Mr Dickenson
required that meeting, according to Ms Shaw, because he was not happy with sales, and because Ms Shaw had difficulty with
Ms McColl not following her instructions. Further, he required the meeting because the reports which Ms Shaw was getting did
not contain enough information to enable her to work with Ms McColl and to see what the problems were. Ms Shaw’s evidence
also was that Mr Dickenson “ran through that again with Hayley” and told her that she had to improve otherwise “we can’t
continue working together”.
49 Mr Dickenson told Ms McColl that it was a second warning, he said. According to Ms Shaw, they agreed that, after the
meeting, Ms Shaw would go with Ms McColl to her house when she was doing her telephone calls to see if there was anything
which Ms McColl was doing wrong. She could also help her and also go out on the road with her. Mr Dickenson said that he
did not recollect Ms McColl giving him any explanations. Ms McColl said that, at the meeting on 1 August 2001 with Ms Shaw
and Mr Dickenson in the latter’s office, Mr Dickenson said that Ms Shaw had told him that she was giving instructions to
Ms McColl who was not following them.
50 Ms McColl’s evidence also was that that allegation was not correct because Ms Shaw was telling her things to do and then
changing her mind afterwards and saying “No, I told you to do this”. In evidence, Ms McColl gave an example of this in
relation to an incident when she collected some defective goods from a Coles store. That she made these allegations in her
defence was not denied by Ms Shaw and Mr Dickenson in evidence. Further, her own evidence was that she was not given a
chance to reply. Ms McColl’s evidence was that what she said was ignored and Mr Dickenson told her to improve and listen to
what Ms Shaw had to say. Ms McColl said she did not agree to correct any shortcomings because she did not agree with the
complaints that she was not following instructions. Indeed, she was adamant in cross-examination that the sales sheets were not
discussed on 1 August 2001. All that was discussed, she recalled, was a complaint that she was not following instructions,
which she denied. She was quite clear that nothing was said about her future in her employment with Canon Foods. She said
that she was merely told to improve and listen to what Ms Shaw had to say and to follow Ms Shaw’s instructions. She said that
she was not told that this was a second or final warning. There was no evidence from anyone that she was told what a second
warning meant. She did not recall any discussion of the probationary period.
51 In cross-examination, however, Ms McColl did admit that, at a later meeting on 15 August 2001, Mr Dickenson may have
referred to a warning given a few weeks beforehand (see page 96 (TFI)). Ms McColl said that she could recall one warning in
August, given in Mr Dickenson’s office. Later, on 15 August 2001, Ms McColl, having been called by Ms Shaw to the meeting
in Mr Dickenson’s office in the afternoon, was a party to the discussions which were referred to in evidence. In the interim,
however, after the meeting of 1 August 2001 and at no time before that, Ms McColl’s evidence was that she received no warning
in writing about her performance. Indeed, at no time did she receive any warning in writing about her performance.
52 Ms Shaw did not tell Ms McColl about the purposes of the meetings of 1 and 15 August 2001 and Ms McColl was not invited to
have anyone present with her at those meetings.
53 Mr Dickenson said that Ms Shaw told him that Ms McColl had done or not done certain things which amounted to her not doing
her job properly. Ms McColl’s evidence was that she did not recall Mr Dickenson saying “You are not doing the work in the
area that you’ve been allocated”.
54 Ms McColl was also unable to recall whether she had received a warning about not making sales calls to stores and about
following procedures, and, indeed, recalled only one meeting and one warning and that was on or about 1 August 2001. She
said, however, in cross-examination, that she did not agree that she had the shortcomings alleged against her or that procedure
was not being followed. She reiterated her difficulty with the contradictory directions which she said she was receiving from
Ms Shaw.
55 As to training, Ms McColl said that, when Ms Shaw came to the stores with her, Ms Shaw was more monitoring her than she
was training her. It was never put to her what the basis of the warning she was given was. Ms Shaw could not supervise her on
an hourly basis. This was because she had her own workload. It was quite clear that Ms McColl had a long probationary period,
on the evidence, because she had to work independently, as Ms Shaw said. The main complaint about the reports was one where
both Ms Shaw and Mr Dickenson said that Ms McColl showed improvement. Indeed, Ms Shaw said that the forms were
properly completed.
56 She did say also that she could not recall Ms Shaw assisting her after 1 August 2001 or the exact dates when Ms Shaw came to
her house and snatched the telephone from her hand. She was unable to recall being assisted by Ms Shaw in store visits on
2 August 2001.
Meeting of 15 August 2001
57 At the meeting on 15 August 2001, Ms McColl was orally informed that she was dismissed. This advice was given to her
towards the end of the meeting. She was then required to hand over her telephone call sheets and leave, which she did. She was
paid one day’s pay in lieu of notice and many months later received an amount equivalent to four days pay. The meeting took
five or ten minutes.
58 According to Mr Dickenson, before the meeting of 15 August 2001 the information coming in from Ms McColl was a lot better.
Mr Dickenson said, however, that he was not happy with the level of Ms McColl’s sales. However, he gave no evidence and no
evidence was given for Canon Foods about what was wrong with her sales or what should have been the level of sales achieved.
He said, too, that he had received a call from one of the stores on Ms McColl’s list saying that they had not seen a rep in ages.
Mr Dickenson also said that she had offered no explanation for that. She merely said that she did not know, he said.
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Mr Dickenson said that he then told her, “Well nothing has changed. We’ll have to go our separate ways”, or “Well we’re going
to have to part company now”. He also said that Ms McColl then said nothing else except “no wonder you go through so many
reps”.
59 Mr Dickenson said that he made up his mind to dismiss her on 15 August 2001 and not before. Ms McColl said in evidence that
she was not expecting to be dismissed.
60 In cross-examination, he referred to a form dated 14 August 2001, the day before she was dismissed on which no amount of
stock in the back freezer was recorded, contrary to Canon Foods’ requirements. Whilst he admitted that the standard of form
completion by Ms McColl had improved significantly, he also said that the forms received from Ms McColl were “absolutely
useless”. He also said that the forms were an essential tool, and she was not using them to sell and “the name of the game is to
sell”. He described her whole performance as unsatisfactory. This criticism took no account of the significant improvement in
her returns or forms.
61 Mr Dickenson in evidence also agreed that his discussion with Ms McColl on 11 July 2001 concentrated on the reports. He
admitted that whilst other matters might have been mentioned, the focus was on the reports, in re-examination (see page 235
(TFI)).
62 There was, as Ms Shaw agreed, before the meeting of 15 August 2001, no advice to Ms McColl beforehand of what the meeting
was about. The issues to be raised were not identified to her beforehand. Ms Shaw said that the meeting opened, as the other
two had, with Mr Dickenson announcing dissatisfaction. He told Ms McColl that things were not very good and she said that it
was as good as she could do. He then told her, “Well this isn’t working”. Ms Shaw had no doubt that he was dismissing
Ms McColl, she said, when that was said. However, Ms Shaw said that she thought that what would occur at the meeting was
that Ms McColl would receive another warning because they were trying to help her and were actually “going out there with
Hayley and encouraging her”.
63 After 1 August 2001, Ms Shaw did not go to Ms McColl and tell her that her employment was in serious jeopardy. She agreed
that she had been discussing Ms McColl’s job performance with Mr Dickenson, but not her continuing employment. The
decision to dismiss her, she said, was entirely Mr Dickenson’s.
64 Mr Dickenson, at that meeting of 15 August 2001, explained to Ms McColl what had been happening. He told her that people
had phoned in and complained about stock being sent which was not supposed to be sent to them and about their not being
telephoned. He also told her that her weekly list of 20 stores that the information about them had not been sent through
“properly”.
Separation Certificates
65 After she left her employment on 15 August 2001, Ms McColl was given a separation certificate and then some six months later
and certainly after she made the application at first instance, a second separation certificated dated 31 January 2002, unsolicited
by her, but which said that she was dismissed for unsatisfactory performance, not because she was unsuitable for the job, as the
first separation certificate said. She was given no letter confirming the dismissal or explaining in writing to her the reasons
therefor.
ISSUES AND CONCLUSIONS
66 This was an appeal against a discretionary decision as that term is defined in Norbis v Norbis [1986] 161 CLR 513 (see also
Coal and Allied Operations Pty Ltd v AIRC and Others [2000] 203 CLR 194).
67 Therefore, the appellant must establish that the exercise of the discretion at first instance miscarried, according to the principles
laid down in House v The King [1936] 55 CLR 499 (see also Gromark Packaging v FMWU (1992) 73 WAIG 220 (IAC) and a
large number of decisions of Full Benches of this Commission which apply those principles).
68 Unless that is established, then the Full Bench has no warrant to interfere with the exercise of the discretion at first instance and
no warrant, certainly, to substitute the exercise of its own discretion for that of the Commission at first instance.
69 It is quite clear, too, that the Chief Commissioner made findings which were, to some extent, based on the credibility of
witnesses whom he saw and heard.
70 As was observed in Fox v Percy (2003) 197 ALR 201 at 208 (per Gleeson CJ, Gummow and Kirby JJ), the decisions in Jones v
Hyde [1989] 85 ALR 23 at 27-28, Abalos v Australian Postal Commission [1990] 171 CLR 167 at 179 and Devries and Another
v Australian National Railways Commission and Another [1992-1993] 177 CLR 472, that trilogy of cases, did not constitute a
departure from established doctrine but were simply a reminder of the limits under which appellate judges typically operate
when compared with trial judges.
71 Their Honours went on to say, however, at page 209:“However, the mere fact that a trial judge necessarily reached a conclusion favouring the witnesses of one party over
those of another does not, and cannot, prevent the performance by a court of appeal of the functions imposed on it by
a statute. In particular incontrovertible facts or uncontested testimony will demonstrate that the trial judge’s
conclusions are erroneous, even when they appear to be, or are stated to be, based on credibility findings (see Effem
Foods Pty Ltd v Lake Cumbeline Pty Ltd (1999) 161 ALR 599 (HC))”
72 These principles have been applied by Full Benches of this Commission in many cases. The duty imposed upon Full Benches of
this Commission upon appeal is also expressed by Their Honours at page 209 as follows:“Finality in litigation is highly desirable. Litigation beyond a trial is costly and usually upsetting. But in every appeal
by way of rehearing, a judgment of the appellate court is required both on the facts and the law. It is not forbidden
(nor in the face of the statutory requirement could it be) by ritual incantation about witness credibility, nor by judicial
reference to the desirability of finality in litigation or reminders of the general advantages of the trial over the
appellate process.”
73 I wish to consider the question of warnings in cases such as this. It is long been the case in the Commission, except in cases of
justifiable summary dismissal, it is, generally speaking, unfair not to give a warning about his or her conduct and/or of dismissal
to the employee (see Margio v Fremantle Arts Centre Press (1990) 70 WAIG 2559).
74 This should, in almost all cases of alleged incapacity, be the case. There is an exception in those cases where the inadequacy of
performance is so extreme that there must be an irredeemable capacity. These cases will, of course, be rare.
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It is very often, too, unfair, not to afford a reasonable opportunity or time for the employee to improve after first telling the
employee of the respects in which he/she is failing to do his/her job adequately and warning him/her of the possibility or
likelihood of dismissal (see Sewards v Canon Copiers Australia Pty Ltd (1983) 5 IR 227 (Indust Court of SA) per Russell J).
76 I wish to emphasise that the failure to give such warnings and/or opportunity in such a case and which renders the dismissal
unfair is not a failure to afford procedural fairness. The failure to tell an employee of his/her failings and give him/her a chance
to respond to the allegations constitutes procedural unfairness insofar as it is necessary to find that it is either procedural or
substantive unfairness. However, as I have said, the failure to give the appropriate warnings and give particulars of the
inadequacies and the reasonable opportunity to remedy them, is a failure to afford substantial fairness in the context of whether a
dismissal is unfair.
Ground 1
77 By that ground, it is alleged that the Chief Commissioner erred in failing to find that Ms McColl’s employment was not in
jeopardy at the meeting on 1 August 2001 when the clear evidence was that Ms McColl knew that her job was in jeopardy.
78 Ms McColl, in her evidence, and particularly in cross-examination, denied that the question of termination of her employment
was brought up on 1 August 2001 (see page 88 (TFI)), although she was reminded that she was still on probation. She also said
that she viewed the discussion at that meeting as a warning or a counselling. She did receive some sort of warning, albeit an
ambiguous one. She did, however, agree that the general gist of what was said was that her “employment or the continuation of
her employment with Canon Foods would need to improve in order to stay”. She therefore admitted that she received a warning
about her performance at that meeting and was counselled about it also.
79 It should be observed that there was no appeal against the finding that counselling or a warning occurred on 11 July 2001, but
not a great deal was made of it in submissions. No explanation of what transpired between 1 and 15 August 2001 was made.
Between 11 July 2001 and 15 August 2001, it was alleged that there had been no improvement from the employer’s point of
view and several complaints about her failure to telephone customers. However, the extent of the failure was not explained, nor
were her sales figures. It was also complained that she had not seen a store representative for some time.
80 It is quite clear that, as a result of the meeting on 1 August 2001, and what was said at that meeting, Ms McColl knew or ought
to have known that she would have to improve in order to stay. However, the warning can be put no higher than that and
contains a substantial degree of ambiguity. In fact, to support that finding that she was not told that her employment was in
jeopardy in any direct or meaningful sense, or given any time limit within which to improve, it should be observed that she was
not told that any policy of two warnings followed by a dismissal existed. That omission occurred, notwithstanding that Canon
Foods’ witness, Mr Dickenson, himself developed the policy and said that he implemented it and was implementing it in her
case. That no explanation of that policy occurred and that there was no reference to it, on all of the evidence, is strange. It is not
correct to say that there was necessarily evidence that she knew that her job was in jeopardy in any direct sense.
81 Ms McColl was not told that she would actually be dismissed. She was not, on 1 August 2001, or at all, told that she had any
time limit within which to improve or any time limit after which she would be dismissed if she did not improve. She was told
that she would have to improve in order to stay in her employment. That might, of course, mean dismissal or, alternatively, it
might have meant that she would not be retained after the end of the probation period. That latter inference was open on the
evidence of Canon Foods’ witnesses alone. She was not told clearly or unequivocally or, on a fair reading of the evidence,
credibly, on 11 July 2001 or 1 August 2001, “this is a first warning” or “this is a second warning and after that you will be
dismissed”. On 11 July 2001 she received a warning mentioning a necessary parting of the ways or words to that effect if she
did not improve, repeated in similar terms on 1 August 2001. A finding of an ambiguous or inadequate warning is supportable
by Mr Dickenson’s evidence that he did not make up his mind to dismiss Ms McColl until his actual discussion with her on
15 August 2001. That, of course, means that it could properly be inferred that he had not decided to dismiss her and that it was
still open to give her another warning, something which Ms Shaw said in evidence she was expecting, and which was clearly
consistent with her view of Ms McColl’s conduct.
82 There was also other significant evidence that, before she was dismissed, as Ms Shaw said, “they were out there with her”,
meaning, as I understood it, that they wished her to succeed and were attempting to assist her to succeed, which is somewhat
different from a clear view that she should be dismissed.
83 The ambiguity or perhaps lack of clarity and finality of the alleged warnings is also highlighted by the fact that no warning was
given in writing and no written record of any meeting was kept or, if it was, it was not produced in evidence. The evidence
supports the lack of definiteness and finality in the alleged warnings and the ambiguous nature of the alleged warnings. Thus,
the evidence supports a finding of inadequacy and/or ambiguity in warnings.
84 More importantly, there was no ground of appeal either, attacking the finding that she had not been afforded procedural fairness.
That was understandable, given that she was condemned and given warnings on Canon Foods’ witnesses’ evidence before she
was ever told of the allegations against her and given an opportunity to explain or defend herself. Further, she was not warned
in advance of the purpose of the meetings, including the last meeting at which she was to be dismissed or allowed anyone to be
present with her at these meetings.
85 It was also open to find, and correct to find, that it was doubtful that all of the issues raised in evidence were subjects of
complaint at the meetings which occurred, both on the evidence of Ms McColl and on the fact that many of these matters were
put to her in cross-examination. Certainly it was open to find that no formal warning was issued, because none was issued. In
fact, it was open to and correct to find that no warning was at any time given which constituted a warning that the job was in real
jeopardy. It was open to find that there was no, or no sufficient, warning and that ground, for those reasons, is not made out.
Ground 2
86 Ground 2 is a ground which is very similar to ground 1. Again, it was open to the Chief Commissioner, on all of the evidence,
to find that there were no definite warnings in periods of time. It is noteworthy that if a warning was issued on 11 July 2001
then such warning was given a little over two months after she commenced and after she had completed less than two months
actual work, because if Canon Foods’ evidence is correct, two weeks of that time was spent in training not working. I would add
that there is no appeal against the Chief Commissioner’s finding (paragraph 65 of the reasons for decision at first instance) that,
even if a warning was given, it was not justified and that finding stands.
87 That ground is not made out either for the reasons which I have expressed.
Ground 3
75
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Ground 3 is a ground which is misconceived. By that ground it is alleged that the Chief Commissioner erred in ignoring
evidence that Ms McColl had recorded that she had visited stores or other outlets which she had not in fact visited; that is that
she had falsified her reports or a report. There was nothing in the particulars of the answer filed by the respondent which alleged
Ms McColl was acting dishonestly by recording in her returns visits to stores which she had not in fact made, that is, that she
was falsifying reports.
89 The Chief Commissioner did not ignore that evidence. He ruled that it was not admissible because the allegation did not appear
in the particulars. Further, although he made a finding rejecting the evidence, it was incorrect to make a finding given that he
had excluded the evidence. In any event, there was adequate evidence to support the view that that allegation was not raised
with Ms McColl at the meetings and that it was not put to her in cross-examination and that the evidence should have been not
accepted in any event. Further, no application was made to amend the particulars then, or, indeed, at any time.
90 This ground does not constitute an appeal against any finding of the Commission and relates to a matter which was not properly
raised at first instance and could not have been.
91 Further, the appellant is bound by its case at first instance (see Metwally v University of Wollongong (1985) 60 ALR 68 (HC)).
92 That ground is not made out.
Ground 4
93 By ground 4, it is alleged that the Chief Commissioner erred in failing to apply the principles attached to a probationary
employee as indicated and accepted by the parties. It was also alleged that the employer “retains the right to see if an employee
meets such requirements under a probationary period”. First of all I should observe that it simply is not correct to say that the
Chief Commissioner found anything different. Further, that ground does not, it might be said, comply with the requirements of
regulation 29(2) of the Industrial Relations Commission Regulations 1985 (as amended). As it is pleaded, it is difficult to deal
with that ground, in any event.
94 It is quite clear that the principles relating to probationary periods have been enunciated in, amongst other cases, East v Picton
Press Pty Ltd (2001) 81 WAIG 1367 at 1369 (FB) where it was said:“I reproduce hereunder paragraphs 49 (a), (b), (c), (d) and (e) from East Kimberley Aboriginal Medical Service v
ANF (FB)(op cit):“Again, the following principles apply:(a)
The employer, throughout the period of probation, retains the right to see whether he/she wants the
employee or not in his/her employment.
(b)
(i)
The employer is entitled to consider the employee as if the employee was still at first interview
with the following modifications in this case.
(ii)
There was an identifiable contract of employment for a period, indeed, a fixed term, including a
period of probation of three months. This advances the matter beyond a notional first interview
situation.
(c)
Probation is an extension of the selection process, a period of learning and a time for attention,
assessment and adjustment to standards of performance and conduct. (Inherent in that is that it is a time
for teaching, training and counselling.)
(d)
(i)
However, a probationary employee knows that he/she is on trial and that he/she must establish
his/her suitability for the post. The employer, on his side, must give the employee a proper
opportunity to prove him/herself, but he/she reserves the right to determine the employment with
appropriate notice provided he has reason for so doing (see Sommerville v Brinzz Pty Ltd Clerk
Vehicle Repair Industry [1994] SAIRComm 8 (31 January 1994), citing Re J M Hamblin v
London Borough of Ealing (1975) IRLR 354 and see Hutchinson v Cable Sands (WA) Pty Ltd
(FB)(op cit)).
(ii)
Further, an employee on probation can expect to be counselled and informed that she/he is not
meeting the required standards of performance, to be given reasonable training in this respect, and
to be warned of the possible consequences of a failure to improve. Provided this is done, an
employee who is on probation would have little cause to complain if a decision was taken during
the course of or at the end of a probationary period to terminate the employment (see
Sommerville v Brinzz Clerk Vehicle Repair Industry (op cit), citing Hull v F F Seeley Nominees
Pty Ltd (1988) 55 SAIR 550 at 562).
(e)
(i)
Consonant with those principles, a probationary employee is able to seek reinstatement, but an
employer is entitled to terminate a probationary employee more easily, e.g length of service is not
a factor generally, because probationary employment is for a finite period and, in that period,
assessment, training and acquisition of skills and demonstration of ability can occur. In addition,
any genuine question of compatibility between employer, employee and other employees can be
assessed. (This is not a comprehensive inventory of such matters.)
(ii)
However, probation is not a licence for harsh, oppressive, capricious, arbitrary or unfair treatment
of a probationer (see Hutchinson v Cable Sands (WA) Pty Ltd (FB) (op cit) and the cases cited
therein).””
That case is binding authority in this Commission.
95 In my opinion, the Chief Commissioner correctly applied those principles. He properly took account of the fact that the
probationary period was a six month period and longer than the usual probationary period, and that the dismissal occurred a little
over half way through it and occurred after inadequate training and ambiguous warnings. He also properly considered that this
was an employee with no proper background in this industry or proven background, and, indeed, as a sales representative, who
worked from home unsupervised and “independent” which is why such a long period of probation was applied. Further, it was
open to him to take into account that a six month period was apparently required, on the evidence of the witnesses for the
appellant alone, otherwise the ability to sell and sales performance could not be properly assessed. The Chief Commissioner
also found that the warning on 1 August 2001 was not justified. He also found that Ms McColl did not receive adequate
training, as it was open to find, and that finding stands because it is not appealed against.
88
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The Chief Commissioner was entitled to place weight on those factors based on the evidence for the respondent.
97 Indeed, Ms Shaw mentioned the problem of working from home as it affected sales representatives, and noted that after two
months of working on their own the sales of sales representatives on probation declined. It was also open to find that the
training was not adequate within the principles laid down in East v Picton Press Pty Ltd (FB) (op cit) and the evidence in this
matter.
98 In addition, it is clear that in compiling some records and one form on her own account, Ms McColl showed initiative and
worked well, and in other respects improved. Indeed, Ms Shaw acknowledged that there was nothing wrong with the way in
which she completed her daily return sheets before she was dismissed. It was therefore open to the Chief Commissioner to
conclude that Canon Foods had not discharged its obligations to Ms McColl. It was open to find that no formal warnings were
issued, that no fixed time limits were fixed in order to enable her to improve or be dismissed, that 14 days after the warning of
1 August 2001 before dismissal was too short a period to enable improvement, that Ms McColl did make serious efforts in her
employment, and that there was some improvement in her performance.
99 It was also quite clear and open to find that no new matters were raised by way of complaint between 1 August 2001 and
15 August 2001, and that evidence was given of some matters which were not put to Ms McColl as sources of grievance. That
her own supervisor assumed that she would be given another warning because they were trying to help her and did not expect
her to be dismissed, as was the decision of Mr Dickenson, is not insignificant. It is also significant that she received two
conflicting separation certificates, one some months after the first and after she had made an application in this matter, and it is
open to infer that the second one issued in order to shore up the case of Canon Foods.
100 It was also open to find that she did not receive fair or adequate warning, particularly in that she was given no time within which
to improve. In any event, even so, it was found, and it was open to find, and the finding stands, that adequate or not, the warning
was not justified.
Ground 5
101 As to ground 5, that was virtually abandoned. It was a ground entirely without merit. By that ground, Canon Foods complained
that the Chief Commissioner erred in not applying the primary remedy of an unfair dismissal claim when he clearly did.
Further, Canon Foods’ evidence was condemnatory of Ms McColl to the extent that there was clearly no will on the part of
Canon Foods that she be reinstated; nor was there any request that she be reinstated by Canon Foods. That ground was
manifestly without merit.
OTHER CONCLUSIONS AND OBSERVATIONS
102 There was no express ground of appeal and, indeed, no ground of appeal which attacks the finding that the dismissal was unfair.
It might be said that, by implication, the other grounds allege it, as does the remedy sought. However, the finding of unfair
dismissal itself, as such, is not expressly attacked nor are a number of findings which support that ultimate finding. For that
reason, the finding of harsh, oppressive or unfair dismissal stands.
103 In that context, it should be observed that it was not established that the Chief Commissioner’s findings at paragraph 53 and at
paragraph 65 were erroneous.
104 There is no attack in the grounds upon the finding that Ms McColl’s period of employment by Canon Foods was not likely to
continue beyond the period of probation. That finding stands.
105 Nothing in the grounds, either, attacks the finding that there was anything which occurred between the periods of the alleged
warnings to justify dismissal. That finding stands.
106 Insofar as it is necessary to find, I would also find as follows.
107 It is clear in this case that no reasonable investigation was taken to ascertain what Canon Foods should do. It was open to so
find. There was a submission made on behalf of Canon Foods that the Chief Commissioner erred when he said that, even if it
were accepted that Ms McColl was “on a final warning”, it must be clear that something had occurred since the ultimatum to
emphatically tip the scale against the probationary employee’s continuous employment. That, of course, I would observe does
not necessarily follow because, a person clearly may be dismissed if, having been warned, she/he continues to commit
misconduct or continues to perform unsatisfactorily, viewed objectively. However, there was no or no sufficient evidence. The
Chief Commissioner also found correctly that the employee concerned should be given the opportunity to “address the
particulars of an incident, omission or action before being dismissed”. That, of course, is patently the case, and it did not occur.
Secondly, it is fair to say that there was no evidence sufficient to warrant the dismissal, given the evidence of all of the parties
and given the short time which had elapsed from any alleged warning. However, that there was no justification for any warning
was a finding not challenged on appeal, and that constituted clear evidence of the harshness, oppressiveness or unfairness of the
dismissal, on its own. In any event, that finding of the Chief Commissioner was not appealed against and the submission are
irrelevant.
108 There was no ground of appeal either challenging the Chief Commissioner’s finding of inadequate training and the submissions,
insofar as they touch on that finding, should be ignored.
109 Next, there was no ground of appeal attacking the finding at first instance that it was unfair to dismiss Ms McColl, a sales
representative working from home and unsupervised, and therefore requiring a lengthy or prolonged period of probation.
Submissions on that point should also be ignored because there was no ground attacking the finding.
110 Further, Canon Foods was required to formulate what it alleged Ms McColl had done or failed to do and put these matters to
Ms McColl. This it did not do because whilst some alleged failings were put to her, others which were obviously complaints
which Canon Foods had at the time were not put to her at the hearing, were not sufficiently raised with her at the meeting and at
first instance in evidence to justify her dismissal.
111 Canon Foods was obliged to put allegations of omission and commission to Ms McColl and give her a fair opportunity to
answer. It is quite clear on the evidence that she was not given a fair opportunity to answer (see Deng v Sin-Aus-Bel Pty Ltd t/a
The Ascot Inn (1997) 77 WAIG 1091 (FB)).
112 She was given warnings before her side of the argument was heard, and it was not adequately heard. On the day of the
dismissal, she was without notice or warning dismissed. There was no reasonable opportunity for her to show improvement,
even though she had shown improvement in some areas. That was unfair (see Deng v Sin-Aus-Bel Pty Ltd t/a The Ascot Inn
(FB) (op cit) at page 1100).
96
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113 From 1 August to 15 August 2001, there was only 14 days which elapsed and, if she had received two weeks’ training at the
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beginning, as alleged by her employer, she had been actually working only for a period of 12 weeks out of 24 weeks when she
was dismissed and 10 weeks when she received her first warning. In the circumstances, it was open to find that six months was
needed, on the evidence, to properly assess what she was doing. It was also open to find that the warning on 1 August 2001 was
not justified or not established to be justified. In any event, the findings to that effect have not been challenged upon appeal.
It was open to find that her training in the use of the telephone extended over too short a period and that she was trained in
supermarket visiting on a somewhat limited basis. Further, it was open to find, as the Chief Commissioner did, that Ms Shaw
did not supervise her in an active sense and there was required more active involvement in her training and supervision. In any
event, there was no appeal against that finding and the Chief Commissioner was entitled to find as he did. This inadequacy
included, as the Chief Commissioner found, the provision of a defective customer particulars contact list, and the late provision
of something so elementary as a list of customers which was characterised strangely as unnecessary. That she had to prepare her
own workable list of customers and information about their shops, their managers, etc, herself in her own time is some evidence
of the inadequacy of training and supervision of Ms McColl. Again, however, that finding was not appealed against and stands.
No sufficient allowance was made for her lack of background or proven background, it was also open to be found and found
correctly.
As it was open to find, too, it was unrealistic and not credible to assert in evidence that, after only two days training about how
to telephone supermarkets, a complete set of particulars of customers and telephone numbers was not required to be given to the
sales representatives. It is also significant that Ms McColl altered the daily return form when she was unable to fill it adequately
and her ability to complete it after it was changed improved markedly, and indeed was satisfactory on Ms Shaw’s evidence. She
was given no or no sufficient credit for that; nor for producing the daily food service return.
As to the question of her producing false information in the terms or lodging them late, these were not put to her or not put to her
sufficiently in evidence, and, in fact, that evidence was properly disallowed because it was not a particular of the claim.
It was open to find, too, that she might have misdirected herself for food services, as the Chief Commissioner found, but again
nothing was said to her about that and proper supervision might have assisted her to direct her energies better. The Chief
Commissioner correctly so found. That finding was not attacked in the grounds of appeal and stands.
Further, there was no denial by Canon Foods’ witnesses that she was given incorrect information which caused difficulties with
her with managers, in relation to specials. That was bad supervision.
Further, it was open to find, in the context of lack of supervision or efficiency on the part of her managers, that Ms McColl
received inadequate material with which to enable her to do her job from the beginning and that it was her own initiative which
enable her to overcome that.
Paragraphs 67, 68 and 69 of the reasons for decision at first instance read as follows:“67
It appears from the evidence of the National Sales Manager that his concerns were with the applicant’s
reports; what was happening out on the road, that the applicant was not doing enough supermarket calls and
was spending too much time on food service calls. However, he assumed that the things had been covered by
Ms Shaw in her discussions with Ms McColl, he had not been present. It is insufficient to say that on 15
August 2001 the applicant’s reports had improved but they were still not at a standard acceptable to the
respondent. It can be inferred that Ms Shaw did not think that. She was not aware that the applicant’s
services were to be terminated and she had the carriage of matters involving Ms McColl’s training and
progress.
68
Even if it is accepted that the applicant was on a final warning it must be clear that something has occurred
since that ultimatum to emphatically tip the scales against the probationary employee’s continuing
employment. At least the person should be given the opportunity to address the particulars of an incident,
action or omission that caused the employer to invoke the legal right to dismiss; fairness demands that that be
the case.
69
Here, in the circumstances of a prolonged probation which reflected the nature of an appointment where the
sales person works alone and from home for a significant part of the time and where the policy was to allow
the appointee time to find her feet, the dismissal was unfair.”
It contains an accurate summary of and a correct finding on the evidence.
I have already observed that Ms Shaw’s surprise, as her supervisor, at Ms McColl’s dismissal was significant. Mr Dickenson
had not suggested this to her, and he had given no proper warning that she would be dismissed two weeks after 1 August 2001.
Further, and also significantly, even if she had received a final warning or an adequate final warning, which she had not, it was
not at all clear that she had conducted herself in such a manner in the interim as to warrant a peremptory dismissal. Indeed, Ms
Shaw’s evidence was that Ms McColl’s form completion improved and was satisfactory.
The Chief Commissioner found that there was inadequate training and supervision of Ms McColl. That, in my opinion, was
exemplified by the erroneous information given to her about specials, something which was not denied. There were also
inadequate particulars of customers which particulars she completed on her initiative in her own time, and the fact that she was
more monitored than she was supervised, and that failure to provide her with an up to date list of customers until July 2001, for
example, some weeks after she commenced work. In any event, that finding stands because it is not appealed against. To
dismiss her when her training and supervision was inadequate, as it was found to be, and which finding was not appealed against
in the grounds of appeal, was also evidence of unfairness (see paragraph 66 of the reasons for decision at first instance).
It was open to find that as an employee on probation, and, indeed, lengthy probation, which existed to enable her to establish
herself and be assessed properly, and given the fact that she worked independently for most of the time, the dismissal was
premature and therefore unfair. That finding also stands because it is not appealed against.
It was also open to find that the second and final warning may not have been given because of the conflicting evidence about
what was discussed and the failure to properly consider the gaps in supervision and training. In any event, the warning was
found to be unjustified.
There was no appeal against findings in relation to training and supervision, as I have already observed.
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129 The Chief Commissioner did not, on a fair reading of all of the evidence, and for the above reasons, misuse the advantage which

he enjoyed in seeing and hearing the witnesses (see Fox v Percy (HC) (op cit)). It was clearly open to him to find, for the
reasons which the Chief Commissioner expressed, that the dismissal of Ms McColl, applying the principles in Miles and Others
t/a Undercliffe Nursing Home v FMWU (1985) 65 WAIG 385 (IAC), was harsh, oppressive and unfair.
130 For all of those reasons, it is not established that the exercise of the discretion at first instance miscarried. For all of those
reasons, too, I would find no ground of appeal made out.
131 For all of those reasons, I would dismiss the appeal.
CHIEF COMMISSIONER A R BEECH:
132 I am able to shortly state my reasons for agreeing that the appeal should be dismissed. The approach urged upon the Full Bench
by the appellant is based principally upon the submission that the conclusion of the Commissioner at first instance at paragraph
53 of the Reasons for Decision (AB 30) that:
“It is clear, according to the applicant, that even if a meeting took place on 11 July 2001 and then at the meeting on 1
August 2001, that there was no unambiguous warning given to the applicant that her services were in jeopardy.”
133 This, it is submitted on behalf of the appellant, cannot stand given the cross-examination of Ms McColl at AB 124:
“The discussion that Mr Dickenson had with you on 1st of August, you didn’t view that as a warning or a
counselling?---Yes, I did.
You did?---Yes.
That your employment or continuation of your employment with Canon Foods would need to improve in order to
stay?---That was the general gist of it, yes.
You can’t remember the exact words, can you?---No, I cannot.”
134 The appellant also drew attention to the Reasons for Decision in paragraph 65 (AB 33) that the applicant stated that no mention
was made of employment being in jeopardy is also an error.
135 I have not been persuaded by the submission that there is the error seen by the appellant. The Commission at first instance does
not state that on 1 August 2001 there was no warning given to the applicant that her services were in jeopardy; the conclusion of
the Commission was that there was no unambiguous warning given to the applicant. That conclusion, with great respect, was
open to the Commission given the evidence of the applicant commencing at the bottom of AB 123 and at the top of AB 124 that
Mr Dickenson had not put to her the proposition of her employment being terminated even though the probationary period had
been raised. This evidence was given shortly before the evidence to which we were taken and to which I have referred above. It
appears that much will depend upon the meaning of the word “warning” as understood by Mr Dickenson, the applicant and the
appellant.
136 However, the decision of the Commission did not turn solely upon whether or not warnings were given. Indeed, the
Commission at first instance states that even if a second warning had been issued at the meeting of 1 August 2001, he did not
consider that it was justified and what evidence was presented.
137 The appellant stresses that on its evidence, which it says should have been accepted in preference to the evidence of Ms McColl,
Ms McColl was given two warnings and dismissed on a third occasion. However, the issue before the Commission at first
instance was not answered by establishing whether or not warnings were given. The conclusion reached by the Commission was
that if the warnings were given, the second warning was not a justified warning. The Commission did so by examining the
evidence as a whole and reaching the conclusion that there needed to have been better supervision and training of Ms McColl.
In particular, the Commission concluded that in circumstances where there is a prolonged probation in a situation where the
salesperson works alone and from home for a significant part of the time and where the policy was to allow the applicant time to
“find her feet”, the dismissal was unfair even if a second warning had been given. I am therefore not persuaded that the
appellant makes much ground from the passages in the Reasons for Decision upon which grounds 1 and 2 are based and I
determine that the appeal has not been made out for those two grounds.
138 For the reasons given by his Honour the President, I do not agree that ground 3 is made out. The issue of an employee falsifying
a report is of the utmost gravity: an employee falsifying a document can hardly complain that a dismissal for having done so is
harsh, oppressive or unfair. Such conduct on its own would constitute misconduct sufficient to justify dismissal except in the
most unusual circumstances. However, on the evidence before the Commission at first instance this allegation was never
properly put to the appellant in a way that allowed her to deal comprehensively with it. It cannot be said on that basis that it has
been established on the evidence as a whole that Ms McColl falsified a document. I would therefore dismiss the appeal.
COMMISSIONER S WOOD:
139 I have had the benefit of reading the reasons for decision of His Honour, the President. I agree with those reasons and have
nothing to add.
THE PRESIDENT:
140 For those reasons, the appeal is dismissed.
Order accordingly

85 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

1263

2005 WAIRC 00741
PARTIES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
CANON FOODS
APPELLANT
-andHAYLEY MAREE MCCOLL
RESPONDENT

CORAM

DATE
FILE NO/S
CITATION NO.
Decision
Appearances
Appellant
Respondent

FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER A R BEECH
COMMISSIONER S WOOD
FRIDAY, 18 MARCH 2005
FBA 42 OF 2004
2005 WAIRC 00741
Appeal dismissed.
Mr D Clarke, as agent
Mr K Trainer, as agent

Order
This appeal having come on for hearing before the Full Bench on the 28th day of January 2005, and having heard Mr D Clarke, as
agent, on behalf of the appellant, and Mr K Trainer, as agent, on behalf of the respondent, and the Full Bench having reserved its
decision on the matter, and reasons for decision being delivered on the 18th day of March 2005 wherein it was found that the appeal
should be dismissed, it is this day the 18th day of March 2005, ordered that appeal No FBA 42 of 2004 be and is hereby dismissed.
By the Full Bench
(Sgd.) P J SHARKEY,
[L.S.]
President.

2004 WAIRC 13278
PARTIES

CORAM

DELIVERED
FILE NO/S
CITATION NO.
Decision
Appearances
Appellant
Respondent

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS
APPELLANT
-andHANSSEN PTY LTD
RESPONDENT
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER S J KENNER
COMMISSIONER S WOOD
THURSDAY, 11 NOVEMBER 2004
FBA 33 OF 2004
2004 WAIRC 13278
Matter adjourned to a date to be fixed by the Full Bench.
Ms K Scoble (of Counsel), by leave
Ms K Primrose (of Counsel), by leave

Order
This matter having been listed for hearing before the Full Bench on the 10th day of November 2004, and having heard Ms K Scoble
(of Counsel), by leave, on behalf of the appellant and Ms K Primrose (of Counsel), by leave, on behalf of the respondent, and the
reasons for decision to issue within the reasons for decision which issue after the appeal herein is heard and determined, and both
parties having waived the rights conferred on them by s35 of the Industrial Relations Act 1979 (as amended), it is this day, the 10th
day of November 2004, ordered by consent, as follows:THAT the hearing and determination of appeal No FBA 33 of 2004 listed for the 22nd day of November 2004 be and is
hereby adjourned to a date to be fixed by the Full Bench.
By the Full Bench
(Sgd.) P J SHARKEY,
[L.S.]
President.

1264

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

85 W.A.I.G.

2005 WAIRC 00418
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES

CORAM

DATE
FILE NO.
CITATION NO.

THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS
APPELLANT
-andHANSSEN PTY LTD
RESPONDENT
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER S J KENNER
COMMISSIONER S WOOD
THURSDAY, 24 FEBRUARY 2004
FBA 33 OF 2004
2005 WAIRC 00418

CatchWords

Industrial Law WA - Appeal against the decision of a single Commissioner - Public interest Jurisdiction of Commission - Operation of Workplace Relations Act (Cth) 1996 - Australian Workplace
Agreements and s42I orders whether inconsistency in provisions - Validity of s42I orders - Decision at
first instance suspended and matter remitted to Commissioner at first instance - Constitution of the
Commonwealth of Australia, s51(xx), s109 - Workplace Relations Act 1996 (Cth), Division VID, Part
VIE, s4, s4(1), s4(1)(a), s109, s152, s152(1), s170VF, s170VJ, s170VL, s170VM, s170VN(1),
s170VPA, s170VQ, s170VQ(1), s170VQ(3), s170VQ(4), s170VQ(6), s170X, s170XA, s170VR,
s170VR(1), s170VR(5) - Industrial Relations Act 1979 (as amended), Division 2A, Division 2B, s7,
s23, s27(1)(a)(ii)(iv), s34, s42I, s42I(1)(b), s49, s49(6a) - Minimium Conditions of Employment Act
1993 - Conciliation and Arbitration Act 1904, s65 - Industrial Relations Act 1996 (NSW), Chapter 3.

Decision

Appeal upheld, Decision at first instance suspended and the matter remitted to the Commission at first
instance to be determined.
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Reasons for Decision

THE PRESIDENT:
1
2
3
4

5

INTRODUCTION
This is an appeal by the above-named organisation of employees (hereinafter referred to as “the CFMEU”) against the decision
of the Commission, constituted by a single Commissioner, given on 31 August 2004 in application No 439 of 2004.
The appeal is brought pursuant to s49 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the Act”).
The decision appealed against is constituted by an order dismissing an application by the appellant (the applicant at first
instance), the CFMEU, which was an application pursuant to s42I of the Act for an enterprise order.
Hanssen Pty Ltd, the above-named respondent (hereinafter referred to as “Hanssen”), is a company engaged in the building
industry and an employer.
GROUNDS OF APPEAL
The grounds of appeal are as follows (see page 2 of the appeal book):“1.
The learned Commissioner erred in deciding by reason of s.170VQ of the Workplace Relations Act 1996
(Cth) that the Commission had no jurisdiction to make an Enterprise Order under s.42I of the Industrial
Relations Act 1979 (WA) covering employees of Hanssen who are covered by Australian Workplace
Agreements.
2.
The learned Commissioner should have held that s.l7OVQ of the Workplace Relations Act 1996 (Cth) did not
affect the jurisdiction or the power of the Commission to make the Enterprise Orders sought.
3.
If and to the extent that leave to appeal is required by the Commission the appellant seeks the grant of leave
because the matter is of such importance that in the public interest an appeal should lie for the following
reasons:
(a)
The effect of Australian Workplace Agreements made under the Workplace Relations Act 1996 (Cth)
on the power and jurisdiction of the Commission to make Enterprise Orders under Division 2B of the
Industrial Relations Act 1979 (WA) needs to be authoritatively determined.
(b)
The ability of persons offered employment under Australian Workplace Agreements made under the
Workplace Relations Act 1996 (Cth) to utilise Enterprise Orders of the Commission for the purposes
of the no disadvantage test in Part VIE of the Workplace Relations Act 1996 (Cth).
Decision Sought
That the decision of the learned Commissioner dismissing the application for an Enterprise Order be quashed and the
matter remitted to the Commissioner to be determined on the merits pursuant to section 42I of the Industrial
Relations Act 1979.”
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BACKGROUND
An application for a s42I order, an enterprise order, was filed in the Commission on 31 March 2004 and was heard and
determined. The decision made was the subject of an appeal to the Full Bench as a result of which the decision was suspended
and the matter remitted to the Commission at first instance for hearing and determination in accordance with the reasons for
decision of the Full Bench (see CFMEU v Hanssen (2004) 84 WAIG 694 (FB)).
When the matter came on for hearing again an application was made on the part of Hanssen to dismiss the application, firstly on
the ground that Hanssen Pty Ltd Project Management had no employees who could be bound by an enterprise order as required
by s42I of the Act, and, second, alleging that the Commission should refrain from further hearing the application proper pursuant
to s27(1)(a)(ii) and (iv) of the Act because it is not necessary or desirable in the public interest.
It was asserted that neither Hanssen nor the Commission should have to bear the costs associated with the application when the
order sought by the CFMEU, if granted, would have no force or effect because there are no employees who could be bound to it.
It was common ground, or at least not in dispute, that all employees of Hanssen at the time of the hearing at first instance which
gave rise to the decision appealed against upon this appeal were parties to Australian Workplace Agreements (hereinafter
referred to as “AWAs”).
Submissions were made on behalf of Hanssen that s170VQ of the Workplace Relations Act 1996 (Cth) (hereinafter referred to as
“the WR Act”) meant that the Commission had no jurisdiction to make an enterprise order covering employees of Hanssen who
were all covered by AWAs. Thus, it was submitted, any enterprise order sought to be made in the terms of the enterprise order
claimed (or like or similar terms) would be largely (at least in relation to 26 of the 36 clauses) invalid by reason of inconsistency
with the AWAs or s170VL of the WR Act.
Further, it was submitted that even if the Commission were able to make an enterprise order covering the Hanssen employees
covered by the AWAs (which, as it was submitted, cannot because of the provisions of s170VQ of the WR Act) it could only do
so in the same terms as the AWAs so as to avoid any inconsistency. Thus, it would be otiose and contrary to the public interest
given that the term of the AWAs would exceed that of any enterprise order which might be made.
For the CFMEU it was submitted that the enterprises orders are not caught by the provisions of s170VQ of the WR Act since
they are not State awards or State agreements as defined in the WR Act. Thus, it was submitted, s170VQ does not preclude the
Western Australian Industrial Relations Commission making orders under s42I of the Act, because s170VQ of the WR Act says
nothing of the Western Australian Industrial Relations Commission’s power to make enterprise orders. If an inconsistency of
that type were to be found, it must arise from an express provision on necessary intendment.
There is nothing in s170VQ of the WR Act, it was also submitted, which would oblige the Commission to make the enterprise
order in the same terms as the AWAs. Therefore, the application should not be dismissed.
The Commissioner at first instance turned to s4 of the WR Act which defines a “State award” as follows:““State award” means an award, order, decision or determination of a State industrial authority;
The Commissioner found that s170VQ(4) provides that an AWA will operate to the exclusion of any “State award” or “State
agreement” that might otherwise apply to the employee’s employment. S170VQ(3) says that an AWA will prevail over an
exceptional matters order to the extent of any inconsistency. S170VQ(4) excludes a “State award” or “State agreement”
completely, regardless of inconsistency.
By s4 of the WR Act “State award” means any award, order, decision or determination of a State authority.
A s42I enterprise order is an order of the Commission and therefore, the Commissioner found, fell within the definition of “State
award” as set out in s4 of the WR Act.
Further, the Commissioner found that s42I(1)(b) did not distinguish an enterprise order from an order. This was because an
enterprise order is a specific type of order which the Commission can make, but it is still an order as contemplated by the
definition of “State award” in s4 of the WR Act.
Thus, the Commissioner found that by reason of s170VQ of the WR Act the Commission has no jurisdiction to make an
enterprise order under s42I covering employees of Hanssen who are covered by AWAs and that for that reason the application to
dismiss the application proper would be granted.
It was common ground at the time of the hearing that all existing employees of Hanssen were subject to AWAs.
ISSUES AND CONCLUSIONS
By s170VF of the WR Act:“An employer and employee may make a written agreement, called an Australian workplace agreement, that deals
with matters pertaining to the relationship between an employer and employee.”
I refer to an AWA, as it is referred to in s4(1) of the WR Act, the definition section, where it is provided:“… “AWA” means an Australian workplace agreement under Part VID”
An AWA begins to operate on the day following the issue of an approval notice or on the day specified on the AWA as the
starting day (see s170VJ of the WR Act). It stops operating at the time of termination pursuant to s170VM or the
commencement of another AWA between the employer and the employee (see s170VJ(2)). AWAs are required to be filed with
the Employment Advocate (s170VN(1)). The Employment Advocate must approve an AWA for which a filing receipt is issued,
provided that the Advocate is sure that the AWA passes the no disadvantage test and is satisfied that the AWA meets the
approval requirements set out in s170VPA.
Prescriptions of the “no disadvantage” test appear in s170XA of the WR Act, and s170XA(2) in particular makes prescription.
A “relevant award” and a “designated award” are both defined in s170X of the WR Act.
The enterprise order making power of the Commission was considered in CFMEU v Hanssen (FB) (op cit). S42I of the Act
confers clear and express jurisdiction and power on this Commission, as that authority says, to make an enterprise order upon
application, providing for any matter that might otherwise be provided for in an industrial agreement, and provided that the
Commission considers it fair and reasonable in all of the circumstances to do so (see CFMEU v Hanssen (FB) (op cit)).
The scope and effect of an AWA is dealt with by Division VID of the WR Act. S170VQ and s170VU apply. I quote s170VQ(1)
and s170VQ(4) hereunder:-
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“170VQ(1)
During its period of operation, an AWA operates to the exclusion of any award that would
otherwise apply to the employee’s employment. This subsection has effect subject to subsections (2) and (3).”
“170VQ(4)
During its period of operation, an AWA operates to the exclusion of any State award or State
agreement that would otherwise apply to the employee’s employment.”
Further, an AWA also prevails to the extent of any inconsistency over prescribed conditions of employment specified in a
Commonwealth law that is prescribed by the regulations (see s170VR of the WR Act).
It is to be noted that by the operation of s170VQ(1) and (4) of the WR Act, an AWA operates to the exclusion of any Federal
award which might otherwise apply but not, for example, to the exclusion of certified agreements under the WR Act. However,
significantly, further, it operates to the exclusion “during its period of operation” of any State award or agreement which would
otherwise apply to the employee’s employment.
It is very significant that a State award is defined in s4 of the WR Act to mean “an award, order, decision or determination of a
State industrial authority”. That is a wide definition.
By the same section, “State employment agreement” is defined to mean:“… an agreement:
(a)
between an employer and one or more of the following:
(i)
an employee of the employer;
(ii)
a trade union; and
(b)
that regulates wages and conditions of employment of one or more of the employees; and
(c)
that is made under a law of a State that provides for such agreements; and
(d)
that prevails over an inconsistent State award.”
By s170VR(1) of the WR Act, it is provided as follows:“Subject to this section an AWA prevails over conditions of employment specified in a State Law, to the extent of
any inconsistency.”
Thus, an AWA is specifically prescribed to prevail over conditions of employment specified in a State law.
Significantly, for the purposes of s170VR of the WR Act, a “State law” is defined in s170VR(5) to mean:“….a law of a State or Territory (including any regulations or other instrument made under a law of a State or
Territory), but does not include a State award or State agreement.”
Thus, there is a difference in operation between s170VQ and s170VR of the WR Act. By s170VR, a AWA prevails over
conditions of employment specified in a State law to the extent of any inconsistency. This does not include a State award or
State agreement. Those are dealt with by s170VQ(4) in which there is a specific prescription, not that the AWA prevails over
conditions of employment specified in a State award or State agreement, but that, during its period of operation, an AWA
operates to the exclusion of any State award or State agreement. That is, the operation of “any”, which is a wide ranging word,
State award or State agreement is excluded whilst the AWA is operating.
S170VQ and s170VR are different in their effects. S170VR(1) has a narrower compass than s170VQ(4). S170VQ(4)
specifically excludes the operation of a State award as defined whilst an AWA operates. That is the State award does not and
cannot operate at all and has no effect.
On the other hand, under s170VR(1) an AWA prevails over conditions of employment contained in a State law to the extent of
any inconsistency only.
There is no blanket exclusion of its operation.
Whilst it is clear that the operation of AWAs to the exclusion of other industrial instruments is not absolute (see, for example,
s170VQ(3) and s170VQ(6) of the WR Act), it is fair to say that they are clearly absolute whilst in their operation to the exclusion
of a State award, as defined.
The Commission is without question a “State industrial authority”, as defined in s4(1) of the WR Act and within the meaning of
definition (a) of that definition, which reads as follows:“(a)
a board or court of conciliation or arbitration, or tribunal, body or persons, having authority under a State Act
to exercise any power of conciliation or arbitration in relation to industrial disputes within the limits of the
State;”
It is quite clear that an enterprise order made under s42I of the Act is a “State award”, as defined, because it is quite
unequivocally an “order” of a State industrial authority. It is probably also consistent with the definition of “State award”, a
determination or decision of a State industrial authority.
An order of the Commission, as defined, is a decision of the Commission (see s7 of the Act). An enterprise order is, in plain
words, and without doubt, an order of the Commission. It is, by the clear exclusion of the definition of State law reproduced
above not a State law, as defined. As was conceded and correctly conceded by Counsel for the CFMEU, s170VQ of the WR Act
has the effect of excluding a State award which an enterprise order is, as defined in s4(1) of the WR Act.
Thus, the Act duly contains a specific provision which is directed not to the jurisdiction of the Commission to make orders or the
power to make them under s42I but which provides clearly that any enterprise order made under s42I cannot operate and is
excluded from operation whilst an AWA applying to the same employees is in operation. S170VR(1) simply does not apply to
enterprise orders, therefore, or the order made at first instance because, by the definition of State law in s170VR(5), a State
award is not State law, and, as I have said, an enterprise order made under s42I of the Act is a State award as defined and
therefore subject to the operation of s170VQ(4). S170VQ(4) does so apply.
A question raised is whether there is inconsistency between any order made or to be made under s42I of the Act and the AWA
and that depends on the operation and meaning of s170VQ(4) in the context of the whole of the WR Act, including the relevant
definitions in s4(1).
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As I have said and as was conceded, s170VQ(4) of the WR Act prescribes that an AWA operates to the exclusion of any
enterprise order during the period of the operation of the AWA. Thus, s170VQ(4) has wide operation and expressly and
unambiguously prescribes that, whilst an AWA is operating, an enterprise order, being “any State award … which would
otherwise apply to the employee’s employment”, does not and cannot operate. That, of course, also clearly means, since there is
no prohibition upon the exercise of jurisdiction and power in s170VQ(4), that the jurisdiction and power to make such an order
is not affected. It also means that any enterprise order, award or determination of the Commission can operate before an AWA
is entered into and operate after an AWA ceases to operate. The authority of BGC Contracting Pty Ltd v CFMEUW (2004) FCA
981 is of no assistance because of these provisions. What was contended here was that there was an inconsistency between a
State law and a Federal law, and there were further contentions concerning the actual effect on a s42I order of an AWA.
The test of inconsistency to be applied pursuant to s109 of the Constitution of the Commonwealth of Australia was clearly laid
down in Hull v City of Mandurah 79 WAIG 1874 (FB) and affirmed on appeal by the Industrial Appeal Court ((2000) 80WAIG
4319 (IAC)).
S109 of the Constitution of the Commonwealth of Australia provides:“When a law of the State is inconsistent with the law of the Commonwealth, the latter shall prevail, and the former,
shall to the extent of the inconsistency, be invalid.”
In Clyde Engineering v Cowburn [1926] 37 CLR 466, it was held that “a State law is inconsistent with, and is therefore invalid,
so far as its effect, if enforced, would be to destroy or vary the adjustment of industrial relations established by the award”.
Within the meaning of the dictum of Dixon J in Ex parte McLean [1930] 43 CLR 472, where His Honour said (see per Dixon J
at page 484):“If the (Commonwealth Conciliation and Arbitration) Act means not only to give the determinations of the arbitrator
binding force between the disputants but to enable him to prescribe completely or exhaustively what upon any subject
in dispute shall be their industrial relations, then sec. 109 would operate to give paramountcy to those provisions of
the statute, unless they were ultra vires, and they in turn would give to the award an exclusive operation which might
appear equivalent almost to paramountcy.”
Further, at page 485, His Honour said:“If a Federal statute forbids a particular act or omission and means to state what shall be the law upon that specific
matter, any State law which dealt with the same act or omission would become inoperative, and it would probably be
of no importance whether each Legislature was directing its attention to the same general topic or had dealt with the
same act or omission in the process of legislating upon two entirely different subjects.”
See also Metal Trades Industry Association v Amalgamated Metal Workers’ and Shipwrights’ Union [1983] 152 CLR 632 at
pages 642-643 per Gibbs CJ, Wilson and Dawson JJ, which adopted the test in Clyde Engineering v Cowburn (HC) (op cit), and
Victorian Chamber of Manufacturers v The Commonwealth [1943] 67 CLR 335 at page 346 (see also P v P [1994] 181 CLR 583
at 602-603 per Mason CJ, Deane, Toohey and Gaudron JJ). (I should add that whether s170VQ is a valid Commonwealth law
was not raised in these proceedings and I do not comment therefore on that question or on s51(xx) of the Constitution of the
Commonwealth of Australia).
There is no inconsistency within those tests between s42I of the Act and an order made under s42I and s170VQ(4) or an AWA
made under it. The jurisdiction is not displaced and the power to do it not forbidden. What is clearly and expressly forbidden by
its exclusion is the operation of a State order such as an enterprise order which is rendered inoperative in specific terms but only
whilst the AWA is in operation. Further, arising out of what was said in Clyde Engineering v Cowburn (HC) (op cit), an
enterprise order cannot be enforced because it does not operate whilst the AWA is operating. There can therefore be no conflict
on that account or on the grounds of inconsistency.
As to the cover the field test, that point was not argued and could not be successfully invoked, it would seem, for much the same
reason (see also CFMEU v Newcrest Mining Ltd [2005] NSWIR Comm 23 (unreported) (Industrial Relations Commission of
New South Wales in Court Session) delivered 21 February 2005).
It is quite clear that the language of s170VQ of the WR Act does not purport to invalidate a State award or agreement and in this
case a s42I order (which is a State award as defined). That, of course, includes a s42I order that might otherwise have applied to
the employment of an employee who is a party to the AWA.
S170VQ(4) is, of course, in sharp contrast to the words used in s152(1) of the WR Act where the words clearly provide for
inconsistency and that Federal awards prevail over State laws and State awards.
The effect of the Federal legislation is to prevent the operation of a s42I order, not its making. It clearly does prevent its entire
operation, whilst an AWA is operating. Thus, a s42I order can be made even while an AWA is in operation and remains valid
but inoperative. This description was otherwise expressed by the Industrial Relations Commission of New South Wales in Court
Session in CFMEU v Newcrest Mining Ltd (op cit):“In fact, by its language s 170VQ recognises that there may be State awards or agreements that apply to an
employee’s employment in circumstances where the employee is a party to an AWA. That is, s 170VQ recognises
such awards or agreements have been made and may continue to be made, but where the award or agreement applies
to the employment of an employee who is a party to the AWA, the award or agreement will be excluded by the
AWA.”
(See also the helpful discussion of similar considerations and others in that case by Walton J, Vice-President, Boland and
Staff JJ).
An order already made under s42I of the Act or any order, award, decision or determination of the Commission is not invalid or
inconsistent except as I now describe. Any State law or State award, order or decision or determination which purported to
make an enterprise order operative in any respect whilst an AWA order applying to an employee’s employment covered by the
order was in operation could clearly be struck down as inconsistent with s170VQ(4) of the WR Act and the AWA itself which is
a registered industrial instrument of the Commonwealth under the WR Act pursuant to s109 of the Constitution of the
Commonwealth of Australia.
Therefore, s42I of the Act is not invalid at all, nor would any order made in this matter by this Commission be invalid under s42I
of the Act, unless it offended in the manner which I have just described. A s42I order made in this matter would not, unless it
offends in the manner I have just mentioned, therefore, be a nullity. Such order could not operate because of s170VQ(4) whilst

1268

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

85 W.A.I.G.

AWAs to which the same employer and employees were parties were in operation. The Commissioner erred in deciding that he
had no jurisdiction and in dismissing the application at first instance for an order. I would uphold the appeal for those reasons.
58 The question of whether such an order as that sought should be made as a matter of merit or in the proper exercise of the
Commission’s discretion at first instance, is entirely another matter and should be determined by the Commission, at first
instance.
59 I am not satisfied that the Full Bench, in a matter which requires a number of factors not argued in detail or weighed up by the
Commissioner as an exercise of his discretion at first instance, or before the Full Bench, is able to make that decision on the
merits of the case (see s49(6a) of the Act).
60 I would therefore suspend the decision at first instance and remit the matter to the Commissioner at first instance to be
determined according to law for those reasons.
COMMISSIONER S J KENNER:
61 I would uphold the appeal. I agree generally with the reasons for decision of the President which I have had the benefit of
reading in draft form. I add the following observations of my own.
62 The issue arising on this appeal is of relatively narrow compass. The question to be answered arising on the grounds of appeal,
is whether the Commission's jurisdiction to make an enterprise order under s 42I of the Industrial Relations Act 1979 (“the Act”)
is extinguished by the existence of s 170VQ(4) of the Workplace Relations Act 1996 (Cth) (“the WRA”) in relation to the
operation of an Australian Workplace Agreement (“AWA”) on the grounds of inconsistency for the purposes of s 109 of the
Commonwealth Constitution (“s 109”). The Commission at first instance in this matter, held that there was no jurisdiction for
the Commission to make an enterprise order under s 42I of the Act, in the face of s170VQ(4) of the WRA and accepted the
submissions of the respondent at first instance, as repeated on this appeal.
63 The application at first instance (see AB3) has some history which I do not recite as it is set out in the reasons of the President.
The appellant on this appeal, sought at first instance, for the learned Commissioner to inquire into and deal with an industrial
matter by the making of an enterprise order under s 42I of the Act, on the basis that the appellant and the respondent had not
been able to reach agreement on terms for the registration of an industrial agreement under the Act. The parties to the
application at first instance were the appellant Union and the respondent. It is trite to observe at this stage, that the appellant, as
the applicant Union at first instance, was acting not only for and on behalf of its membership or those eligible to be members,
but also as a party principal in its own right. Furthermore, any enterprise order made by the Commission pursuant to s 42I of the
Act, like an award of the Commission, would apply to and bind all employees, both present and future, during its period of
operation. Section 42I of the Act is a provision empowering the Commission to resolve an industrial dispute in circumstances
where one or other party has commenced bargaining for an industrial agreement and an industrial agreement has not resulted
from that process.
64 In contrast, the provisions of Part VID of the WRA provide for the entering into between an employee and an employer that is a
constitutional corporation, of an agreement known as an AWA, which then is registered and given the force of law by the Office
of the Employment Advocate under the WRA, subject to compliance with conditions for its approval. It is also the case that the
parties to the relevant AWA’s are not the same parties to these proceedings. In the case of the AWA the parties are a
constitutional corporation (the respondent) and an employee. The parties to the proceedings at first instance and on this appeal
are the appellant as a registered industrial organisation and the respondent.
65 An application was made by the respondent at first instance, that the Commission dismiss alternatively refrain from further
hearing and determining the appellant's application for an enterprise order. The respondent's application was brought pursuant
to s 27(1)(a)(ii) and (iv) of the Act, and a copy of the notice of application is at AB7. The stated ground in the notice of
application was that there were no employees that could be bound by the enterprise order and if one were made, it would have
no force and effect for that reason. The question of the Commission's jurisdiction was not squarely raised in the notice of
application however, the proceedings before the learned Commissioner, leading to his reasons for decision and order dismissing
the application, went off on the basis that there was no jurisdiction for the reasons asserted by counsel for the respondent on this
appeal. Of course, the matter of the Commission's jurisdiction is always at large, and can be raised at any time in proceedings
before the Commission, by the parties or the Commission itself, including on appeal, even if not raised at first instance: SGS v
Taylor (1993) 73 WAIG 1760; White v Brunton [1984] 2 All ER 606.
66 The relevant statutory provisions of the WRA are set out in the reasons of the President and I need not repeat them. In short,
counsel for the respondent argued that s 170VQ(4) of the WRA, by reason of section 109 of the Commonwealth Constitution (“s
109”) rendered s 42I of the Act in this matter, invalid. This was so, as the submission went, because all the relevant employees
were parties to an AWA and given that s 170VQ(4) excludes the operation of any State award (which includes an enterprise
order) then the Commission's jurisdiction is also excluded.
67 Counsel for the appellant contended however, that s 170VQ(4) of the WRA, does not concern itself with the jurisdiction and
power of the Commission to make an enterprise order, but rather, the effect of any such order once made.
68 In my opinion, the appellant submissions are to be preferred to those of the respondent. It is trite to observe that the issue of the
exercise of jurisdiction and/or power by a court or tribunal is a different issue to the effect of any determination or order once
jurisdiction and power is exercised. In this case, the question involves at least in part, the construction of the relevant provisions
of the WRA. By the heading to Division 6 of the WRA, it deals with the “Effect of an AWA”. The heading to s 170VQ refers
to “Effect of AWA on Awards and Agreements”. Importantly, both s 170VQ(1) and (4) deal with the effect of an AWA on
other industrial instruments “during their period of operation”. Both provisions exclude the operation of Commonwealth awards
and State awards and employment agreements (as defined) “that would otherwise apply”. In my opinion, these words “during
its period of operation” and “that would otherwise apply” in the language of both s 170VQ(1) and (4) are important pointers to
the meaning and effect of the section as a whole. The phrase “during its period of operation”, in relation to an AWA for the
purposes of s 170VQ(1) and (4), clearly indicates a temporal connection between the existence and operation of the AWA and
other industrial instruments set out in those sub sections.
69 Furthermore, the phrase “that would otherwise apply” reinforces this temporal connection, such that it is only whilst an AWA is
in operation, and that can only mean in operation with lawful effect under the WRA, that s 170VQ(1) and (4) have any work to
do. Both provisions contemplate the ongoing existence of Commonwealth and State awards and agreements, but simply provide
that during the currency of an AWA, those industrial instruments cease to operate. However, they will clearly begin to operate
once again when either the employee and employer cease to be parties to an AWA or for example, when a new employee is
engaged by the employer who would otherwise be bound by the State instruments, without an AWA coming into effect. Put
another way, s 170VQ(4) appears to recognise the coexistence of both an AWA and a State award or employment agreement,
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but simply the latter instruments do not have any operation while the AWA is in force. There is nothing in the language of s
170VQ(4) that refers to the jurisdiction or power of this Commission to make any order, including an enterprise order.
70 Section 170VQ of the WRA is to be contrasted with s 170VR, in that it does not rely upon inconsistency, but provides that the
relevant industrial instruments are excluded during the period of operation of an AWA, irrespective of whether there is any
inconsistency between the terms of the AWA and the other industrial instruments. This is also an important indicator in relation
to the inconsistency argument of the respondent. That is, s 170VQ(4) contemplates a circumstance where the terms of an AWA
in existence may be completely different to the terms of a State award or State employment agreement, involving no overlap in
their provisions at all. In this case, despite there being no inconsistency in the provisions of the AWA and the other industrial
instruments, the effect of s 170VQ(4) is still to exclude the operation of those other industrial instruments. In my opinion, this
reinforces the proposition that s 170VQ(4) does not concern itself at all with the issue of inconsistency in the sense of s 109.
What the subsection reflects is a legislative intention, that regardless of the terms of any State award or agreement, neither of
those two types of industrial instrument will apply in any respect during the operation of an AWA. There is no need for any
inconsistency and at its source, in my opinion, s 109 simply does not arise on the relevant authorities: Hull v City of Mandurah
(1999) 79 WAIG 1874; (2000) 80 WAIG 4319 (See also Clyde Engineering Co Ltd v Cowburn (1926) 37 CLR 466; Ex parte
McLean (1930) 43 CLR 472; Metal Trades Industry Association of Australia v Amalgamated Metal Workers' & Shipwrights'
Union (1983) 152 CLR 632; Shuttleton v Cain (1997) 77 WAIG 1073; The King v Kelly; ex parte State of Victoria (1950) 81
CLR 64 ).
71 In contrast to the provisions of s 170VQ(4), is the terms of s 170VR(1). This provision specifically deals with inconsistency
between and AWA and “conditions of employment specified in a State law”. For provisions of this section to operate there
needs to be actual conditions of employment specified by the State law to have application to an employer(s) and employee(s).
That is plainly not the case with s 42I of the Act. Section 42I provides the Commission with the source of statutory power to
bring such conditions of employment into effect but does not of itself, specify any such conditions. In the context of Western
Australian law, an example of a State law that specifies conditions of employment would be the Minimum Conditions of
Employment Act 1993. On the face of it, if a condition prescribed by that legislation was inconsistent with the terms of an
AWA, then s 170VR(1) would operate to invalidate those provisions, to the extent of any such inconsistency.
72 The respondent’s contentions, if correct, are analogous to saying the effect of s 152 of the WRA, which provides that State
awards will be of no effect to the extent they are inconsistent with or deal with matters dealt with in a Commonwealth award, is
to extinguish this Commission’s award making powers in ss 23, 34 and Division 2A of the Act, merely in the face of the
existence of a Commonwealth award that may bind one or some employers and employees in relation to an industrial matter of
which this Commission has cognisance. In my opinion, this proposition cannot be sustained. As with s 152 of the WRA, what s
170VQ(4) concerns itself with is the effect of an AWA on any State award or employment agreement, once made. Moreover, for
the purposes of s 109 inconsistency, it is s 152 of the WRA (formerly s 65 of the Conciliation and Arbitration Act 1904) that
provides “if a State law is inconsistent with, or deals with a matter dealt with in, an award, the latter prevails and the former, to
the extent of the inconsistency or in relation to the matter dealt with, is invalid”. Given that this is the primary expression of s
109 inconsistency in the WRA it is noteworthy in informing the proper interpretation of s 170VQ(4), that an AWA is not an
“award” as defined in s 4 of the WRA. Thus, neither s 152 and nor s 170VR of the WRA, dealing with the inconsistency of
Commonwealth awards and AWA’s with State laws and awards, have application to the present circumstances the subject of this
appeal.
73 Of course, if an enterprise order once made, despite the terms of s 170VQ(4) of the WRA, conflicted with an AWA in the sense
of s 109 inconsistency, then the order may well be invalid to that extent, on the application of the well settled principles as to
such matters. In the context of the present appeal however, this stage has not been reached. This is a different question as to
whether s 42I of the Act itself is invalid. Further, whether in all of the circumstances of the case, an enterprise order should be
made, as an exercise of discretion by the Commission, is also a different question.
74 Finally, in conclusion, it is to be noted that a recent judgment of the Full Bench of the New South Wales Commission in Court
Session in CFMEU v Newcrest Mining Limited [2005] NSWIRComm 23 (unreported) considered whether the terms of Chapter
3 of the Industrial Relations Act 1996 (NSW) dealing with the conciliation and arbitration powers of the Industrial Relations
Commission of New South Wales was both directly and indirectly inconsistent with Part VID of the WRA in relation to AWA’s.
It was held in that case that there was no such inconsistency. The question of the scope of the corporations power in s 51(xx) of
the Commonwealth Constitution was the subject of consideration by the Commission in Court Session in that case, but this issue
did not arise on this appeal.
75 I agree that the matter be remitted to the Commission at first instance to be determined according to law. I agree with the orders
proposed.
COMMISSIONER S WOOD:
76 I have had the benefit of reading the reasons for decision of His Honour, the President. I agree with those reasons and have
nothing to add.
THE PRESIDENT:
77 For those reasons, the decision at first instance is suspended and the matter remitted to the Commission at first instance to be
determined according to law.
Order accordingly
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Reasons for Decision
THE PRESIDENT:
1
These are the unanimous reasons for decision of the Full Bench.
INTRODUCTION
Appeal No FBA 40 of 2004
2
The above-named appellant, Surenda Singh Rana, filed a notice of appeal on 11 October 2004 against the decision of the
Commission, constituted by a single Commissioner, given on 21 September 2004 in application No 1612 of 2003. The appeal
was against the decision of the Commission but only in relation to the “loss and injury declarations” and the failure of the
Commission to award compensation for loss and injury. The appeal book was filed on 15 December 2004, over two months
later.
3
On 15 December 2004, the respondent company, Rachid Fares Enterprises of Australia Pty Ltd, filed an application seeking that
the appeal be dismissed pursuant to s27(1)(a)(iv) of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as
“the Act”) on the basis that the appeal failed to comply with regulation 29(1), (2) and (10) of the Industrial Relations
Commission Regulations 1985 (as amended) (hereinafter referred to as “the Regulations”).
Appeal No FBA 41 of 2004
4
Similarly, in appeal No FBA 41 of 2004 where Rachid Fares Enterprises of Australia Pty Ltd is also the respondent and the
appellant is Rusi Sam Govekar there is a similar application. The notice of appeal was filed on 12 October 2004 against the
decision of the Commission, constituted by a single Commissioner, given on 21 September 2004 in application No 1613 of
2003. The appeal was against the decision of the Commission but only in relation to the “loss and injury declarations” and the
failure of the Commission to award compensation for loss and injury. The appeal book bears the date 15 August 2004.
5
There is an application to extend time to file and serve the appeal books filed on 26 October 2004.
6
On 15 December 2004, the respondent filed an application seeking an order that the appeal be dismissed pursuant to
s27(1)(a)(iv) of the Act on the basis that the appeal failed to comply with regulation 29(1), (2) and (10) of the Regulations.
7
Regulations 29(1) and (2) read as follows:“(1)
An appeal to the Full Bench from a decision of the Commission shall be filed in accordance with Form 7 and
be accompanied by a statement specifying briefly, but specifically, the grounds relied upon in support of the
appeal, and what decision the appellant seeks in lieu of that appealed from.
(2)
Without affecting the specific provision of the foregoing subregulation, it is not sufficient to allege that a
decision or part of it is against the evidence or the weight of evidence or that it is wrong in law; the notice
must specify the particulars relied on to demonstrate that it is against the evidence and the weight of evidence
and the specific reasons why it is alleged to be wrong in law.”
8
Regulations 29(10)(e) and (f) read as follows:“(10)

The appellant shall, within 14 days of filing a notice of appeal, lodge in the Commission, three copies of an
appeal book prepared and bound in such manner as the Registrar may approve and unless in any particular
case the Registrar directs otherwise, each appeal books all contain —
……..
(e)
(f)

9

10
11

12
13
14
15

16

17

a list of the page numbers of the transcript of the proceedings at which reference is made to the
subject matter of the appeal; and

a copy of all relevant exhibits tendered during those proceedings.”
BACKGROUND
There were two applications to dismiss two appeals against decisions of the Commissioner at first instance, such applications
having been made by Rachid Fares Enterprises of Australia Pty Ltd, which was the respondent in both matters, and the abovenamed respondent.
The applications were heard together by consent. The complaint of the respondent has two heads and they are applicable to both
applications because the grounds of appeal are the same in each appeal.
The first head is that insufficient particulars of the grounds of appeal have been provided, and therefore there is a noncompliance with regulation 29(2) of the Regulations. This was described by counsel for the respondent as a substantial
irregularity.
Second, the complaint was that the appeal books in both matters were not filed within 14 days of the date of the filing of the
notice appeal (see regulation 29(10) of the Regulations).
There was also a complaint that the appeal books did not contain copies of the documents prescribed to be included by the
Regulations (regulation 29(10)), namely copies of the relevant exhibits.
There was a further complaint that regulation 29 had not been complied with because there was no reference in the appeal books
to the pages of the transcript at first instance upon which the appellants relied.
The last submission was that the appeals should be dismissed because they have no real prospects of success (see Jackamarra v
Krakouer and Another [1998] 195 CLR 516 at 518-524 and Moylan v Chairman of Commissioners City of South Perth Council
(2002) 82 WAIG 2649 at 2652 (FB)).
SUBMISSIONS FOR THE RESPONDENT
It was submitted for the respondent that ground 1 of each notice of appeal did not contain particulars of the allegations of fact or
law on which it was alleged that the Commissioner at first instance erred. There is not a mere bald statement that the
Commissioner erred in law in failing to disqualify herself from arbitrating this matter. In fact, on a fair reading, it is clear that
there are particulars pleaded and that what is alleged by ground 1 is that there was a reasonable apprehension of bias on the part
of the Commissioner requiring her to disqualify herself from hearing and determining the matters at first instance.
Ground 2 is, however, a bald complaint that the Commissioner erred in law in taking into account irrelevant matters and/or
failing to take into account relevant matters in exercising her discretion pursuant to s23A(6) of the Act.
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There is no identification or proper identification of the relevant matters or irrelevant matters referred to in ground 2. In fact,
that allegation is simply bald and does not comply with the Regulations.
Indeed, grounds 2 (i), (ii) and (iii) simply do not relate to ground 2 of the grounds or any grounds. They appear in fact to be
separate grounds of appeal without particulars. They read as follows:“(i)
The Learned Commissioner concluded that the applicant had not established any loss or injury caused by the
(unfair) dismissal.
(ii)
The Learned Commissioner relied upon an erroneous interpretation of the authorities in relation to this
provision.
(iii)
The Learned Commissioner failed to apply the statutory test as set out in the Act.”
It was therefore submitted on behalf of the respondent that because of that defect no jurisdiction existed under s49 of the Act.
The applications to dismiss were filed before the appeal books were filed. There was an application to extend time to file and
serve the appeal books but no evidence of service. There was also no evidence to explain the delay adduced before the Full
Bench. The complaint is, too, as we have mentioned, that every page of the transcript is referred to as relevant and there is no
attempt to identify the relevant pages of the transcript in accordance with the Regulations (see page 49 of the appeal book and
regulation 29(10) of the Regulations).
It was submitted that this was not a genuine attempt to comply with the Regulations. It was also submitted that there was
prejudice to the unsecured creditors of the respondent which is in administration, because the monies owing to them could not be
paid out when this claim for a “priority payment” remained unresolved.
It was not submitted that there was any prejudice to the respondent company itself because it was said that the company had
been acquired by Elders.
In relation to the application and the merits of ground 1, the complaint is that the appellants sought the adjournment of the
hearing eight days before the hearing, six days before the hearing, and on the morning of the hearing itself to obtain more time to
obtain legal advice and further and better discovery.
The applications were dismissed.
The submission was on behalf of the appellants that on 3 June 2004 the Commissioner at first instance presided over a
conference and it was requested on behalf of the appellants not to continue to arbitrate the matter. That application was alleged
to have been rejected. It was also alleged that the Commissioner then proceeded to make findings about the credibility of the
appellants’ evidence. It was also submitted that s32 of the Act did not allow the Commissioner to ignore the request nor
empower her to conciliate and arbitrate these matters. It was submitted, too, on behalf of the appellants that, on the authorities,
the conduct of the Commissioner when viewed objectively could not engender in the mind of a reasonable person an
apprehension that she would not be unfair in her dealings with the application. It was submitted that none of the particulars if
established, which the appellants were required to do, was in any way capable of establishing bias. It is not enough that
someone has made an adverse decision against a litigant in an interlocutory hearing.
The appellants, who represented themselves at first instance, made a submission which had some flavour of bias about it. That
was directed to the finding of loss and injury, and there is no appeal against the finding that there was a genuine redundancy.
The case is on all fours, it was submitted, with Hooker v The Owners of Strata Plan 5679 Kashmir (2003) 83 WAIG 3948 (FB).
There was, it was submitted, no appeal against the finding of unfairness of dismissal which was on the ground of a failure by the
respondent to comply with s41 of the Minimum Conditions of Employment Act 1993.
There are no appeals against the findings of fact made by the Commissioner, as was correctly submitted on behalf of the
respondent.
SUBMISSIONS FOR THE APPELLANTS
Mr Gandini, counsel for the appellants, submitted that there is no doubt what grounds 1 and 2 say. He submitted that they are
brief and specific. He also submitted that the notice of appeals specify the particulars. He submitted that ground 1 clearly
alleges bias. It is fair to say that whilst it is not as clear as it should be it is clear enough.
As to ground 2, he submitted that ground 2 states the ground of appeal and then sets out the particulars in sub-paragraph (i), (ii)
and (iii).
Mr Gandini correctly admitted that the appeal books were lodged out of time, but submitted that there was not a reason to
dismiss the appeals because of that. He went on to submit that they had now been lodged and therefore there was no prejudice.
He said that there was “some attempt in person in October to get an extension of time”. However, that is simply inadequate and
of no effect even if it did occur. No application was made to this Commission, constituted by the Full Bench, to extend time.
Further, there were not and could not be telephone conversations with the Bench. There was no explanation why the appeal
books were not filed in time.
Mr Gandini went on to submit that the appellants were entitled to suggest that the whole of the transcript was relevant. He also
submitted that no exhibits were included in the appeal books because none were relevant. He submitted, too, that if these were
irregularities then they should not lead to a dismissal of the appeals.
Next, he submitted that s26(1)(c) of the Act did not apply, and the interests of the unsecured creditors could not be taken into
account as relevant. He said that the provisions were broad based provisions relating to industrial disputes in s26(1)(c) and were
not therefore relevant to an application for contractual benefits and unfair dismissal. He reiterated that there was no prejudice to
the respondent.
On the question of merits, he referred us to Jackamarra v Krakouer and Another (op cit) and Warren v Coombes and Another
[1978-1979] 142 CLR 531. He submitted that the appeals must be so manifestly groundless that they cannot succeed.
Ground 1, he submitted, is arguable because the Commissioner found (see paragraphs 153-154) that clear doubts had been raised
about the credibility of the appellants whose evidence was self-serving and given to advance their claims.
Mr Gandini referred to the fact that the respondent’s witnesses were found by the Commissioner at first instance to be
straightforward and honest, whilst the appellants’ witnesses the Commissioner found not to be credible. He cited the test in R v
Watson;Ex parte Armstrong [1976] 136 CLR 248 Therefore, ground 1 constitutes a good ground of appeal he submitted.
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Next, he submitted that s32 of the Act does not authorise the Commission to hear the matter in the face of a valid submission of
bias. Mr Gandini submitted that it was an unfair dismissal whether it was a redundancy or not, and every unfair dismissal was
an unfair dismissal. There was no hierarchy of unfair dismissals.
40 He also referred to Hooker v The Owners of Strata Plan 5679 Kashmir (FB) (op cit) and Budget Airconditioning v Penn (2004)
84 WAIG 2171 (FB).
ISSUES AND CONCLUSIONS
Particulars – Failure to Provide – Failure to Include Exhibits – Failure to Identify Pages of Transcript to be Referred to
41 Except for ground 1, the particulars are not adequate and contain no particulars required by the Regulations.
42 Normally, of course, a party who is served with an inadequately particularised pleading should first apply by letter to the
opponent and specify the particulars sought.
43 The practice is to comply with the request for particulars. An application for particulars should be made promptly after the need
for particulars is apparent, but the rules allow the Commission to order particulars at any time, as does the Act.
44 When the Commission orders particulars the order should usually include a self-operating penalty ((ie) the answer is struck out
if the party, the subject of the order, fails to comply) (see Turner v Bulletin Newspaper Co Pty Ltd [1974] 131 CLR 69, and see
generally Cairns “Australian Civil Procedure” (6th Edition), page 193).
45 Notwithstanding the failure to comply with the Regulations, there is power in the Commission under regulation 93 to remedy
that situation. Regulation 93 reads as follows:“Non-compliance with any of these regulations shall not render void any proceedings before the Commission or the
Registrar, but the proceedings may be set aside either wholly or in part as irregular, or amended or otherwise dealt
with in such manner and upon such terms as the Commission or the Registrar, as the case may be, thinks fit.”
46 The failure to comply with the Regulations, as in this case, do not render the proceedings void.
47 Regulation 92 also gives the Commission power to exempt any person from compliance with any procedural requirement of the
Regulations. This may be done absolutely or subject to conditions, but in special circumstances.
48 Regulation 93 makes it clear that non-compliance with the Regulations does not render void any proceedings before the
Commission (or the Registrar).
49 However, the Commission, however constituted, has a broad discretion which obviously emanates from s26(1)(a) and s27(1)(v)
of the Act, and is expressed to some extent in regulation 93 to set aside the proceedings wholly or in part as irregular, or to
amend or otherwise deal with them in such manner and upon such terms as the Commission thinks fit. It is to be noted that the
Commission is to act according to equity, good conscience and the substantial merits of the case (s26(1)(a)).
50 S26(1)(a) and s26(1)(c) of the Act, which both apply to the exercise of the Commission’s jurisdiction and power, read as
follows:“(1)
In the exercise of its jurisdiction under this Act the Commission —
(a)
shall act according to equity, good conscience, and the substantial merits of the case without regard to
technicalities or legal forms;
………
(c)
shall have regard for the interests of the persons immediately concerned whether directly affected or not
and, where appropriate, for the interests of the community as a whole;”
51 The relevant object of the Act is s6(c), which reads as follows:“(c)
to provide means for preventing and settling industrial disputes not resolved by amicable agreement, including
threatened, impending and probable industrial disputes, with the maximum of expedition and the minimum of
legal form and technicality;”
52 Before we consider the question of non-compliance with the Regulations further, we find that the Regulations have not been
complied with in that there was in the appeal books no list of the page numbers of the transcript of the proceedings at first
instance to which reference is made in the subject matter of the appeals. There was no identification of these pages, the list
merely being a reference to the whole of the transcript. It is obviously no answer to say, as was said by counsel for the
appellants, that all pages of the transcript are “relevant”. That is not what regulation 29(10)(e) requires. That is because
regulation 29(10)(e) requires an appellant to file an appeal book within 14 days of the date of filing the notice of appeal and to
file an appeal book which contains a list of the page numbers of the transcript of the proceedings “at which reference is made to
the subject matter of the appeal”. To submit that all of the transcript pages contain a reference to the subject matter of the appeal
is therefore to submit a nonsense. There was a clear breach of the Regulations.
53 The only explanation was that the appellants were impecunious and could not afford the transcript, but that is not an answer in
itself. The Registrar can absolve persons from the requirement to pay for transcript, and, in any event, the solicitors who were
acting in this matter could have searched the file and read the transcript. It was not suggested that any application to the
Registrar was made.
54 As to the failure to include exhibits in the appeal books, the requirement is that a copy of all relevant exhibits tendered during
the proceedings must be contained in the appeal books. Counsel for the appellants, however, submitted that no exhibits were
relevant, which is why the appeal books do not contain them. Thus, that is an answer to that complaint and the appellants are
bound, for the purposes of those appeals, not to refer to any exhibits.
55 Provided that there is merit in the appeals, within the meaning of the principle in Jackamarra v Krakouer and Another (op cit) at
page 519 and Moylan v Chairman of Commissioners City of South Perth Council (FB) (op cit) at page 2652, and that there is no
prejudice to the respondent, the Full Bench could deal with these matters pursuant to s26(1)(a), s26(1)(c) and s27(1)(b) of the
Act and order that particulars be provided and that a list of pages of transcript be provided to the Commission and to the
respondent’s solicitors within seven days of the date hereof.
56 All of these matters are procedural which arise after the filing of the notice of appeal. In other words, they do not relate to such
a matter as to whether the appeal itself is out of time or invalidly instituted otherwise. Accordingly, even if established, failures
to comply with procedural requirements of the Regulations, none of them renders the appeal void (see regulation 93 and see the
39
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more detailed discussion of these matters in Downs-Stoney v Debaryl Yerrigan Health Service (Appeal Nos FBA 29 and 47 of
2004) (unreported) delivered 28 February 2005.
57 Applications for extension of time after an appeal has been “lodged”, as was the case in both these appeals, attract a more liberal
approach than do other applications to extend time. The merits of the appeal do not furnish the criterion for granting or refusing
an extension of time and, in most cases, the only issue would be the length of time involved and, most importantly, whether the
respondent or the administration of the court’s business would be prejudiced by granting the application (see Jackamarra v
Krakouer and Another (op cit)). However, even if the delay is explained, the application for an extension of time should be
refused if the appeal has no prospects of success (Kwa v City of Stirling (SC WA) (FC) No 990169, 16 March 1999 (unreported)
BC 9901673).
58 It is an unnecessary exhaustion of judicial time for more than a rough and ready assessment of the merits to be made, unless the
appeal is so devoid of merit that it would be futile to extend the time.
The Merits of the Appeals
59 We now turn to the question of merit. This application as it relates to the merits is akin to an application for the summary
determination of an action before trial because s27(1)(a)(iv) of the Act enables any matter, and for the purposes of this argument,
any appeal, to be dismissed for “any other reason”. Such a reason, of course, in our opinion, properly includes the reason that
the appeal will not succeed, applying the tests which we recite hereinafter. However, such an application is not to be used as a
substitute for the hearing and determination of the appeal on its merits (see Moylan v Chairman of Commissioners City of South
Perth Council (FB) (op cit)). In our opinion, s27(1)(a)(iv) applies to an appeal because an appeal involves the determination of
a matter (see Moylan v Chairman of Commissioners City of South Perth Council (FB) (op cit) at page 2652).
60 Further, this application should be considered according to the following principles.
61 Since this was an application, in effect, to summarily determine the appeals before the hearing proper for the reasons that the
grounds of appeal disclosed no merit and that leave to file further and better particulars would not remedy that situation, then the
test most applicable is the test to be applied in determining whether to terminate an action summarily before trial, which seem to
have been approved, in any event, in relation to appeals by Gummow and Hayne JJ dissenting in Jackamarra v Krakouer and
Another (op cit). Tests applicable to applications to extend time are not relevant for the determination of this sort of application,
because their nature is, as was recognised by Gummow and Hayne JJ, somewhat different. We quote from the test referred to in
passages from the judgment of Gummow and Hayne JJ at pages 527-529:“Reference was made to the cases dealing with summary determination of actions before trial. In General Steel
Industries Inc v Commissioner for Railways (NSW) (50) Barwick CJ set out, in an appendix to his reasons (51), a list
of cases dealing with the test to be applied in determining whether to terminate an action summarily before trial. As
Barwick CJ pointed out ( 52):
“The test to be applied has been variously expressed; ‘so obviously untenable that it cannot possibly
succeed’; ‘manifestly groundless’; ‘so manifestly faulty that it does not admit of argument’; ‘discloses a
case which the Court is satisfied cannot succeed’; ‘under no possibility can there be a good cause of action’;
‘be manifest that to allow them’ (the pleadings) ‘to stand would involve useless expense’.
At times the test has been put as high as saying that the case must be so plain and obvious that the court can
say at once that the statement of claim, even if proved, cannot succeed; or ‘so manifest on the view of the
pleadings, merely reading through them, that it is a case that does not admit of reasonable argument’; ‘so to
speak apparent at a glance’.”
Although various expressions have been employed in this context, all of them may be seen as different ways of saying
that a court should not exercise its power of summary determination of a proceeding except in clear cases (53). The
statements referred to in General Steel Industries Inc were all made about the summary determination of a proceeding
without trial. The present matter arises in a different context. Here there has been a trial of the appellant’s claim and
the question is not whether she should be denied access to a determination of her claim in the ordinary way but
whether she should now be denied access to a review of that decision.
…
We do not think it useful to fasten upon one verbal formula in preference to all others as a description of the necessary
degree of satisfaction. What must be shown is that it is clear that the appeal will fail and in that sense is not “arguable”
or not “fairly arguable”. Each of the formulae mentioned by Barwick CJ in the passage we have quoted from General
Steel Industries Inc intends to convey that meaning. But, of course, if formulae of the kind set out in General Steel
Industries Inc are applied in the case of an appeal, it is important to recall that the context is different. The boundaries
of the field for debate between the parties on appeal have been set at trial. Before a proceeding has been tried there
may well be considerable uncertainty about what evidence will be given and how that will affect the final
identification of issues to be decided. Those uncertainties should have been largely resolved at trial and the material
and the issues for consideration on appeal will ordinarily be readily identifiable. Is it clear, then, that those issues will
be resolved against the appellant?
The parties submitted here that the Full Court should have decided whether the appeal was “arguable”. It is important
to understand what is meant in this context by “arguable”. If it means no more than that counsel, acting responsibly,
can formulate an argument which can properly be advanced in support of the appeal, the test is too loose; if it is clear
that that argument will fail, the appeal should not proceed. To permit it to proceed is to subject the respondent to the
many costs of litigation (54) needlessly and is to occupy the courts when they could be occupied more productively.
No doubt, as Barwick CJ said in General Steel Industries Inc ( 55):
“… great care must he exercised to ensure that under the guise of achieving expeditious finality a plaintiff is
not improperly deprived of his opportunity for the trial of his case by the appointed tribunal.”
But as he also said (56):
“On the other hand, I do not think that the exercise of the jurisdiction should be reserved for those cases
where argument is unnecessary to evoke the futility of the plaintiff’s claim. Argument, perhaps even of an
extensive kind, may be necessary to demonstrate that the case of the plaintiff is so clearly untenable that it
cannot possibly succeed.”
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Inevitably, then, courts will sometimes have to balance competing considerations. If the futility of an appeal can be
demonstrated only by hearing the whole argument there may be no advantage in bringing that argument forward to the
time at which some application is made to cure a minor procedural default. But that is not the present case.”
62 Jackamarra v Krakouer and Another (op cit) involved an application to extend time within which to appeal, and therefore a
different test was applied (see the discussion of this by Kennedy J in Cousins v YMCA of Perth (2002) 82 WAIG 5 (IAC)).
However, the exposition of the relevant tests to which we have referred above provides a useful guide to High Court authority
which we will apply.
Ground 1
63 In any event, if the applications on behalf of the respondent were only in relation to procedural matters, the test is whether the
appeals are devoid of merit.
64 Ground 1 complains of apprehended bias because eight days before the hearing and at a conference six days before the hearing
at first instance and on the morning of the hearing itself the appellants applied to adjourn the hearing to enable more time to
prepare and to seek legal advice. Mr Rana sent a letter to the Chief Commissioner requesting him to ensure that the
Commissioner not sit to hear the matter. That letter is not before us. That application, however, was opposed (see pages 7-8 of
the transcript at first instance) when it was renewed on the morning of the hearing, by counsel for the respondent.
65 The Commissioner at first instance refused an application for adjournment too saying that the application was made for the same
reasons for which she had refused a similar application during the previous week. The Commissioner also held that she had not
expressed any views about the merits of the case to Mr Rana directly or indirectly throughout the conference.
66 She therefore determined to hear the matter. She did so and the decisions were made which are now appealed against.
67 The test in relation to ostensible bias has been considered in many cases in the High Court in recent times, and in this
Commission in Stammers Supermarkets and Others v SDA (1991) 71 WAIG 2031 at 2036-2038 (FB), amongst others, and
recently in McCarthy v Sir Charles Gairdner Hospital (2004) 84 WAIG 1304 at 1309 (FB). The following matters of law were
expressed in that case at paragraph 59:“In this case there was nothing put to the Commissioner on which she might properly find as a fact, that she was
biased. In other words, a reasonable observer, on what was before the Commissioner, would not possibly apprehend
that the Commissioner might or would not resolve the issues with a fair and unprejudiced mind. In the case of
prejudgement, which was part of the allegations in this case, the ground for disqualification is a reasonable
apprehension that the judicial officer will not decide the case impartially or without prejudice, rather than that the
officer will decide the case adversely to one party (see Re JRL; Ex parte CJL [1986] 161 CLR 342) (see also Re
Polites and Another; Ex parte The Hoyts Corporation Pty Ltd and Others (op cit) and Re Finance Sector Union of
Australia; Ex parte Illaton Pty Ltd (op cit) a 583-584). In this case, as I have said, no such reasonable apprehension
arose, not even on the evidence adduced which is an advantage which the appellant should not perhaps have been
permitted to enjoy.”
68 It is fair to say that none of the matters particularised, even if proven as facts either individually or cumulatively, could, applying
those tests, give rise to any apprehension of bias on the part of the Commissioner properly applying the tests, which we have
referred to above. Further, the submissions that there was ostensible bias because the Commissioner held that the appellants
were not credible witnesses in her reasons for decision determining the substantial matter and that somehow logically that
represented a pre-determination of, or a bias flowing from, her refusal to adjourn the matter previously or to accede to any other
interlocutory applications was not at all tenable (see McCarthy v Sir Charles Gairdner Hospital (FB) (op cit) and the cases cited
therein; as well as R v Watson;Ex parte Armstrong (HC) (op cit)). There was no evidence which was pointed to to demonstrate
that she had in any way said anything or acted in any way which might lead to a reasonable apprehension of bias. The mere fact
that the Commissioner had dealt with interlocutory matters which were exercises of discretion and in the course of which there
was no evidence given, did not mean that she had any predisposition or was at all biased when she came to tackle the question of
what witnesses were credible or not when hearing the application proper. Further, in the absence of such evidence, the refusal to
order adjournments or to make interlocutory orders was certainly not evidence of bias.
69 Additionally, by further fact, it is fair to say that there is no complaint about the decisions on appeal in themselves, and those
decisions were not sought to be overturned.
70 Further, it is noteworthy that there is no appeal against the favourable parts of the decisions on the ground of bias or any
complaint against it on the ground of bias against that portion of the appeals which is favourable to the appellants.
71 For those reasons, ground 1 has not been established by the appellants to be anything but groundless.
Ground 2
72 As to ground 2, the finding complained against that the dismissals were due to a genuine retrenchment of the two appellants for
redundancy is under attack. In fact, it is not and it could not be because it still underpins the orders which were made in favour
of the appellants.
73 This ground purports to be an appeal against the Commissioner’s finding that no loss was established or no injury was
established and that no compensation should be awarded for such loss or injury. We refer, of course, to loss or injury within the
meaning of s23A of the Act.
74 The Commissioner found (see paragraph 179) as follows:“Even though I have found that the applicants were unlawfully and unfairly terminated it is my view that in all of the
circumstances both applicants are not entitled to any compensation. When applying the relevant authorities to the
present case it is my view that given that there were no alternatives to the applicants being terminated and given that
the applicants have not demonstrated that any other employees should have been made redundant instead of them, the
applicants have not demonstrated that they have suffered any loss as a result of the lack of opportunity to have the
discussions about the effects of the redundancy and measures that may have been taken to avoid or minimise the
effect on them of their termination. Even though the applicants were not given a payment in lieu of notice at
termination, as intended by the respondent, I note that the notice intended to be paid to the applicants has since been
paid to them. I therefore conclude that in all of the circumstances no compensation is due to either applicant.”
75 Thus, she found that there was no injury giving rise to a proper order for compensation and no loss established in relation to the
dismissals for redundancy relying on Matthews v Cool or Cosy Pty Ltd (2004) 84 WAIG 199 (FB).
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Further, ground 2 contains particulars which are not particulars of what is alleged. The so called particulars really purport to be
separate grounds of appeal, as we have said above, and grounds which do not comply with the Regulations.
Nothing was advanced in argument on appeal, nor does it appear in the grounds, to establish what findings of the Commission
constituted the failure to take into account “relevant matters” or what constituted taking into account irrelevant matters.
Further, there was nothing in the submissions or on the face of the grounds of appeal which raises any real argument that Hooker
v The Owners of Strata Plan 5679 Kashmir (FB) (op cit) or Budget Airconditioning v Penn (FB) (op cit) does not warrant the
findings made by the Commissioner, in particular that there was no loss or injury established and therefore no warrant for any
order to pay compensation (see paragraphs 178-179). Nor was there any argument put which might suggest otherwise in any
substantial form.
The findings of fact contained in paragraphs 178-186 and otherwise are not attacked in the grounds. In particular, too, the
finding relating to s41 of the Minimum Conditions of Employment Act 1993 is not attacked and no major submission was made
concerning it. The grounds and the submissions do not sufficiently or at all persuade us that the finding in paragraph 179 was
arguably erroneous, nor does it do so in relation to any other findings which we have just referred to.
As to the question of injury, again there is no argument put which would establish that the findings of fact in paragraph 186 and
the application of the law were wrong, nor does ground 2(i) allege it.
Grounds 2(ii) and (iii) also are vague as grounds and do not comply with regulation 29(2) of the Regulations, and were
supported by no cogent argument.
On a fair reading of the decision, whatever the statutory test is alleged to be, which was not complied with, or whatever the
authorities were, which were not relied on, we cannot see anything in the reasons which justify such grounds or establish any
merit in them.
The Commissioner applied Miles and Others t/a Undercliffe Nursing Home v FMWU (1985)
65 WAIG 385 (IAC), referred to s41 of the Minimum Conditions of Employment Act 1993, and determined that there was no loss
or injury on the facts. Indeed, the statutory requirements and tests seem to have been applied.
FINALLY
For all of those reasons, we are not persuaded that the appeals are arguable, and, indeed, we are satisfied that they are devoid of
merit.
In addition, there is no adequate explanation for the delay in filing and serving appeal books and no valid explanation for the
defect in the appeal books. However, there would not be major prejudice caused if those matters were permitted to be remedied,
but for the fact that the appeals are devoid of merit.
For all of those reasons, we find that the appeals lack merit and are not arguable and should be dismissed, having regard to the
statutory requirements and other principles to which we have referred above.
We would therefore dismiss the appeals and order accordingly.
Order accordingly
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Order
This application by the abovenamed respondent having come on for hearing before the Full Bench on the 21st day of January 2005,
and having heard Mr L Gandini (of Counsel), by leave, on behalf of the appellants, and Mr T J Carmady (of Counsel), by leave, on
behalf of the respondent, and the Full Bench having determined that the respondent’s application should be granted, and that reasons
for decision being delivered on 2nd March 2005 wherein it was found that the appeals should be dismissed, it is this day the 2nd March
2005, ordered that appeals No FBA 40 of 2004 and No 41 of 2004 be and are hereby dismissed.
By the Full Bench
(Sgd.) P J SHARKEY,
[L.S.]
President.
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Reasons for Decision
THE PRESIDENT:
1
These are the joint reasons of the President and Commissioner S Wood.
INTRODUCTION
2
This is an appeal by the above-named company, Richardson Pacific Ltd (hereinafter referred to as “RPL”), against the
decision of the Commission, constituted by a single Commissioner, given on 27 August 2004 in application No 980 of 2003.
The appeal is against paragraphs (1) and (2) only of that decision. The appeal is brought pursuant to s49 of the Industrial
Relations Act 1979 (as amended) (hereinafter referred to as “the Act”). The respondent is Ms Deborah Anne Miller-Smith, a
former employee of RPL.
3
The decision appealed against is constituted by an order of the Commission which, formal parts omitted, is in the following
terms:“(1)
DECLARES that Deborah Anne Miller-Smith was entitled under her contract of employment to a redundancy
payment based upon 3.5 weeks’ pay for each year of service with pro-rata for uncompleted years of service.
(2)
ORDERS that Richardson Pacific Limited forthwith pay to Deborah Anne Miller-Smith the difference
between the severance payment actually paid to her upon her dismissal on 30 May 2003 and her entitlement
in (1) hereof.
(3)
THAT the claim of unfair dismissal is hereby dismissed.”
GROUNDS OF APPEAL
4
It is against that decision that the appellant now appeals on the following grounds:“1.
The Commissioner erred in law and fact in finding (Reasons, paragraphs 31-32) that the parties were not
bound by a formal contract of employment complete in its terms.
2.
The Commissioner erred in fact in failing to find on the evidence (Transcript, page 98) that the contract of
employment contained an express term that the parties could terminate by giving one month’s notice.
3.
The Commissioner erred in law by applying (Reasons, paragraph 39) the “so obvious it goes without saying”
test to circumstances at or prior to the Respondent’s dismissal rather than circumstances that existed or that
were presumed to exist at the time that that contract of employment was formed.
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The Commissioner erred in law in failing to find that the term sought to be implied was contrary to an express
term agreed between the parties, it being established, by the evidence, that termination of the contract could
be effected on one month’s notice.
5.
In the alternative to ground 1, the Commissioner erred in law in finding (Reasons, paragraphs 34 to 37
inclusive) that it was necessary for the reasonable or effective operation of a contract of that [a contract of
employment] nature to imply the term sought by the Respondent, when he ought to have found that the
contract was not a contract of that nature [or of that class] for which it was necessary to imply the term.
6.
The Commissioner erred in law and fact in failing to find that the presumed intention of the parties, on which
the importation of the custom or practice rests, must give way to the actual intention expressed in the contract
— whether the contract is written or oral. In so failing the Commissioner incorrectly found (Reasons,
paragraph 40) that the Respondent was entitled to a redundancy payment as a contractual right.
7.
The Commissioner erred in fact and law by finding (Reasons, paragraph 38) that it was “reasonable to
assume” that the parties contracted on the basis of the custom when he should have found that the practice of
the Appellant did not represent, on the evidence, an established custom of an industry nor was it notorious or
certain when, in fact, the evidence proved that redundancy payments varied within the industry.
8.
The Commissioner erred in fact and in law by failing to give sufficient weight to the evidence (Exhibits A, C
and D) that by executive decision, effective 1 April 2003, the new owners of the Appellant’s business had
changed the practice (redundancy payments).
9.
The Appellant seeks an order that:
a)
upholds the Appeal and quashes the decision; or
b)
suspends the operation of the decision and remits the case to the Commission for further hearing and
determination.”
BACKGROUND
Ms Miller-Smith had been employed by RPL since 1988. She had commenced as a sales clerk and rose through the ranks to
become the WA State Manager on 29 March 2000, the position which she held when she was dismissed on 30 May 2003.
The Locker Group Pty Ltd purchased the shares of RPL on 7 May 2003 and management control passed to the Locker Group
from 1 April 2003. However, Ms Miller-Smith remained an employee of RPL until her retrenchment on 30 May 2003. It is
to be explained, as Mr Jones explained it, that RPL remained in existence as a separate legal entity, notwithstanding the
purchase of the shares by the Locker Group. The Managing Director ceased to be Mr Darryl Rainsbury and the General
Manager ceased to be Mr Graham Capper. Mr Anthony Webber of the Locker Group became the Managing Director of
RPL.
Ms Miller-Smith made two claims by application filed in the Commission on 26 June 2003. By that application, she claimed
firstly that she had not been allowed by RPL a benefit, namely a severance payment of 3.5 weeks’ pay for each year of
service to which she was entitled under her contract of employment (see s29(1)(b)(ii) of the Act). In relation to her second
claim, she alleged that her dismissal was harsh, oppressive or unfair because of the process which was followed on 30 May
2003 (see s29(1)(b)(i) of the Act).
When Ms Miller-Smith was first employed in 1988, she was not given any letter setting out her terms of employment. Two
years later, when she was appointed as Sales Representative – Perforated Metal Division Queensland, she did receive a letter
(attachment 1 to exhibit D), however the letter did not contain terms of employment other than salary and motor vehicle use.
On 18 January 1994, when she was offered the position of WA Sales Manager (attachment 2 to exhibit D), the following
conditions were set out in the letter, namely the hours of work, salary, company vehicle, duties and responsibilities and notice
of termination. That letter also said “all other conditions of employment remain unchanged”. That letter was tendered and an
employee’s handbook was tendered. Factory employees, of course, had a severance pay entitlement under the relevant
Enterprise Bargaining Agreement (“EBA”).
There was evidence that there were no other documents containing her terms of employment. In evidence, Ms Miller-Smith
made no reference to any verbal representation to her by RPL that she would be entitled to 3.5 weeks’ pay per year of service
upon being retrenched for redundancy. However, in cross-examination, she asserted that, in numerous discussions with two
previous General Managers, they told her that she did have that entitlement. She did not call them to give evidence and her
evidence on this point was hearsay. The Commissioner at first instance attributed very little weight to it. The Commissioner
went on to find that the entitlement she claimed was not an express term of her contract of employment. The question then
arose whether there was an implied term of her contract of employment that she had such an entitlement.
Ms Miller-Smith’s evidence was that the entitlement arose out of the practice of RPL paying its employees the same
redundancy payment as contained in the EBAs negotiated for the production workforce in the factory at Braybrook in
Victoria. The relevant EBA was then the Richardson Pacific Pty Ltd Redundancy Agreement 1997, 17 November 1997, Print
6422, which contained a redundancy entitlement of 3.5 weeks’ pay for each complete year of service with pro rata for
uncompleted years. This agreement had predecessor agreements. It was not in issue that the EBAs did not apply to nonproduction employees including Ms Miller-Smith. Her evidence was that, to her knowledge, the redundancy payment from
the EBA was always paid when any RPL employees were made redundant throughout Australia. At all material times, the
EBA of 1997 contained a clause providing that, on retrenchment, all production employees at the RPL factory in Braybrook,
Victoria would be paid an amount equal to 3.5 weeks’ pay for each year of service to RPL.
Ms Miller-Smith gave evidence that she was told by Ms Lesley Gillespie and Ms Sharyn Grima, senior payroll employee and
the payroll and accounts clerk respectively, that employees who were retrenched for redundancy were paid a severance
payment equivalent to the EBA. Thus, when Ms Miller-Smith was made redundant and paid only two weeks’ pay per year of
service, she said at the time that the payment was incorrect and confirmed this opinion in writing.
Ms Miller-Smith called Ms Grima to give evidence. Ms Grima has been the payroll clerk for 16 years and gave evidence
that, to the best of her knowledge, any person employed by RPL, regardless of their position or branch, was paid at the
equivalent of the existing EBA at the time of redundancy. Ms Grima had calculated severance payments for a number of
people who were retrenched for redundancy as part of her duty. She did admit that she knew of no written policy conferring
redundancy entitlements on non-production staff. However, Ms Grima said that it was her understanding that there was no
different treatment applicable to non-production staff than that afforded to production staff. It was only, she said, later that
she became aware that the EBA applied only to the production employees in the factory at Braybrook.
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Ms Lesley Gillespie was the one who made decisions in these matters and she left RPL’s employ in July 2002. She was not
called, but evidence was given by Ms Miller-Smith that Ms Gillespie told her that she was entitled to be paid according to the
term of the contract which she says existed (see pages 14-15 of the transcript at first instance).
A previous State Manager from Queensland, Mr Robert Gordon Mangelsdorf, gave evidence, his understanding was that the
redundancy entitlement would be 3.5 weeks’ pay for each year of service. The Commissioner attached no weight to the
evidence of Mr Nami, a Product Manager from New South Wales whose evidence was tendered in statutory declaration form.
There was evidence for the respondent on affidavit from Mr Anthony Webber, Managing Director, Mr Keith Archibald,
Victorian State Manager, Mr Edward Sill, Finance Director, Ms Heather Gaye Shears, Payroll Personnel Manager, all from
the Locker Group, who were also cross-examined by video link.
The evidence before the Commission was that it was not until Ms Miller-Smith queried and then challenged the redundancy
payment made to her that the company itself, through its own Payroll Personnel Manager, Ms Shears, investigated the past
redundancy payments made by RPL. Those payments showed that, between February 1991 and June 2003, a number of
employees who were non-production staff and including a General and a Branch Manager, received redundancy payments.
RPL continues to operate in its own name, employs its own workforce, and, as at 30 May 2003, was Ms Miller-Smith’s
employer.
The Commissioner at first instance concluded that the facts in this case distinguished it from the decision in Dellys v
Elderslie Finance Corporation Ltd (2002) 82 WAIG 1193 (IAC). Further, the Commissioner held that this was not a case
where Ms Miller-Smith is claiming that she is entitled to a redundancy payment upon redundancy because such a term is to
be implied in every contract of employment as a matter of law. Rather, Ms Miller-Smith claims that it was an implied term
of her contract of employment due only to the circumstances of her case. Thus, where a contract was partly oral and partly
written, the actual terms of the contract must first be inferred before any question of implication arises. Therefore, it is
necessary to arrive at some conclusions to the actual intention of the parties before considering any presumed or imputed
intentions.
There was no actual intention, the Commissioner held, in relation to a redundancy payment upon redundancy because it was
never discussed. Therefore, the issue of implication arose. Further, the Commissioner held that custom applied, citing Byrne
and Frew v Australian Airlines Ltd [1995] 185 CLR 410. The Commissioner held that Ms Miller-Smith was entitled to a
redundancy payment based on 3.5 weeks’ pay for each year of service with pro rata for uncompleted years of service. There
was nothing in the evidence to warrant a finding that the orders sought ought not be made, the Commissioner found.
As to the claim for unfair dismissal, the Commissioner held that the discussion that was required by the Minimum Conditions
of Employment Act 1993, had it occurred, could not have brought about a different outcome. Thus, he held that the unfair
dismissal claim should be dismissed, it having not been established.
It was not in issue that, at all material times, EBAs, the latest of which was the Richardson Pacific Pty Ltd Redundancy
Agreement 1997, a federally registered certified agreement, prescribed entitlements to the production employees at the RPL
factory at Braybrook in Victoria so that severance pay was to be paid to them on retrenchment for redundancy at an amount
equal to 3.5 weeks’ salary for each completed year of service by the employee in question.
The controversy arose about the question of whether managerial and other non-production employees were entitled to be paid
at the same rate as factory employees upon retrenchment for redundancy, when they were not covered by the EBA or EBAs
which covered production or factory employees at Braybrook.
After the purchase of shares in RPL, that company became part of the Locker Group. Ms Miller-Smith and the other
employees remained employees of RPL, but the management of the Locker Group commenced to make decisions. Indeed,
they made decisions before the “takeover” was complete.
It was not in dispute that, in or about November 2002, senior managers and others from the Locker Group engaged
themselves in a process called “due diligence”, the phrase whose meaning is not entirely clear. As we understood it,
however, this did mean, inter alia, the terms and conditions of employment of employees were checked, including any
policies which applied to them.
Mr Edmund Francis Sill, the Locker Group Finance Director, who gave evidence, was involved in the process. The
significance of this was that no policy or term of any contract of employment governing the rights of non-production
employees to severance payments were discovered or brought to the attention of the Locker Group employees conducting due
diligence.
As a result, Mr Sill reported this fact to Mr Webber and other executives of the Locker Group and they decided that that
standard condition current in the Locker Group for severance payments would apply. That was some months, of course,
before the change in management of and the completion of the takeover of RPL by the Locker Group.
On 25 March 2003, Mr Darryl Rainsbury, the Chairman of RPL, in a written “employee announcement”, advised RPL
employees, of whom Ms Miller-Smith was one, that negotiations were taking place for the acquisition of all of the “issued
share capital” of the RPL group from Lemvest Limited. We assume that Lemvest Limited was the holder of the shares in
RPL which were acquired by the Locker Group. Significantly, the announcement also said this:“In essence, since only the ownership of the RPL group will change following any sale, as an employee your terms
and conditions of employment will remain exactly as they were prior to the sale. This includes all aspects of your
employment from your job specification to your remuneration and leave entitlements (annual, sick and long service
leave entitlements).”
There was no mention there of severance pay, but not every entitlement is mentioned individually. Further, we assume that
the announcement is one directed to all employees and not merely to production employees because that is what it purports to
be.
Further, the same advice was given to employees by Mr Capper, the Managing Director, and Mr Rainsbury at meetings
which Ms Miller-Smith and Mr Mangelsdorf, formerly the State Manager in Queensland, were present. These were, of
course, separate meetings. Mr Mangelsdorf was also retrenched for redundancy and was seeking remedies in the Queensland
jurisdiction. Mr Mangelsdorf said that the specific question of severance pay was raised at the meeting which he attended
and he was told that that condition would not change. It was the evidence of Ms Miller-Smith that it was a condition of
employment of non-production employees that, when their jobs were made redundant and they were retrenched, they would
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be paid severance pay at the rate of an amount equal to 3.5 weeks’ pay for every year of service to RPL which was the same
amount as production employees were entitled to by virtue of the certified agreement. Neither Mr Mangelsdorf nor
Ms Miller-Smith was covered by any such agreements in any respect.
28
It was also Ms Miller-Smith’s evidence that other staff whose jobs had been made redundant and who were retrenched
received these benefits and it was clear to her that this was a condition of employment. She had also understood this through
the office grapevine.
29
Ms Miller-Smith’s case was that it was an express or implied term of the contracts of employment of non-production
employees throughout Australia that severance pay would be the same as in the EBA. It was also the evidence of Ms Grima,
who had been the payroll and accounts clerk for RPL for 16 years and was so at the time of the hearing at first instance, that
any person who was retrenched for redundancy by RPL, regardless of position or branch in the company, was paid at the rate
prescribed by the existing EBA at the time of retrenchment. She was not shaken in that evidence. Ms Grima gave evidence
that, in May 2003, that amount was 3.5 weeks per year of service. She also knew that this was the situation from calculating
the amounts payable and effecting payment to persons who had been retrenched.
30
More cogently, even, the records of RPL (see pages 150 to 186 of the appeal book (hereinafter referred to as “AB”)) from
15 February 1991 to March 2003, record that all persons retrenched, of whatever occupation, received severance payment of
3.5 weeks’ wages or salary for each year worked from July 2000 and at four weeks or two weeks per year, which was the rate
payable under the relevant agreements before that, subject to years of service (see, for example, pages 81-82 (AB)).
31
In these records, there is only one payment noted as “ex gratia” and that is a payment to Ms Val Pedro who, on the
uncontroverted evidence, resigned on the grounds of ill health and who was not retrenched. It is clear that employees were
paid by way of severance payment at whatever rate applied in the EBA for factory employees. It is noted that, apart from the
record relating to Ms Pedro’s payment, not one record of payment amongst the records to which we have referred above is
recorded as an ex gratia payment ((ie) between the dates 15 February 1991 to 31 March 2003). All such payments are
described as severance pay or retrenchment allowances. All are made to non-production employees as well as production
employees and all effect payments at the rate of the relevant EBA and, from 2000, at the rate of 3.5 weeks’ pay for each year
of service.
32
On 19 May 2003, Mr Webber, as the new Managing Director, gave notice of impending job losses because of duplication of
roles or positions being declared redundant.
33
On 30 May 2003, Mr Webber and Mr Archibald, the Victorian State Manager, had a meeting in Perth with Ms Miller-Smith
at which they informed her that she was to be dismissed because her job was redundant and they handed her a letter and a
statement of her entitlements paid. On receipt of that letter, Ms Miller-Smith told them, and it was agreed that that is what
she had said, that the payment of two weeks’ pay for every year of service was wrong and not in accordance with RPL terms
and conditions of employment. They undertook to look into the matter. Payment at the rate of two weeks’ pay for each year
of service was, as Ms Shears, the Locker Group’s personnel and payroll officer for over 20 years, said in evidence, the
“Locker standard policy” applicable to all of the group’s workforce (see Mr Sill’s evidence also).
34
After the application for relief was made by Ms Miller-Smith in the Commission, Ms Shears investigated the situation.
Ms Miller-Smith had raised this point at a conference in the Commission in August 2003. Nothing apparently had been done
about her complaint between May and August 2003. However, Ms Shears produced to the Commission the records of
severance payments which her investigation uncovered. We have referred to them above. What she ascertained from her
enquiries had not been revealed during the due diligence stage. That was not disputed. What the records did reveal was that
RPL had paid non-production staff the same level of “redundancy payments” as would be paid to production staff, covered
by the relevant agreements (see, too, exhibit 11, the RPL redundancy payments from 1991 to 2003 (page 149 (AB)).
35
Ms Shears also made it clear and it remained her evidence that, “These further investigations by me revealed no other
information that established the existence of an RPL redundancy policy for non-production staff. Rather, as explained to me,
the payments were made ex gratia to each affected employee” (see page 72 (AB)). She advised her Finance Director,
Mr Sills, of this and she was later informed that the executive did not reverse the decision made in November 2002, of which
she had been informed in November 2002, that payments would be made according to the Locker Group standard policy for
severance payments.
36
All payments since 1 April 2003, including that to Ms Miller-Smith, have been, on the evidence, made in compliance with
that decision.
37
On 2 June 2003, Ms Shears wrote to Ms Miller-Smith reiterating that redundancy pay was two weeks’ pay for each
completed year of service. On 11 June 2003, Ms Miller-Smith wrote to Ms Shears reaffirming her claim. On 12 June 2003,
Mr Webber wrote to Ms Miller-Smith reaffirming his position and the Locker Group’s position. It is significant that, until
1 September 2003, four months after Ms Miller-Smith’s dismissal, that employees at RPL were advised by Mr Webber for
the first time that Locker Group policies in “human resources” and occupational health safety and redundancy procedures
would apply as attached to that letter.
ISSUES AND CONCLUSIONS
38
The decision in this matter was a discretionary decision, as defined in Norbis v Norbis [1986] 161 CLR 513 and Coal and
Allied Operations Pty Ltd v AIRC and Others [2000] 203 CLR 194. However, jurisdiction in the matter depended on a
finding about the terms of the contract of employment between the parties. Ms Miller-Smith had to establish that it was a
term of her contract, either express or implied, that she was entitled to be paid a severance payment at the rate of 3.5 weeks’
salary per year for the 14½ years of service. It was common ground that Ms Miller-Smith had been retrenched ((ie)
dismissed), because her job had become redundant.
39
There are some observations which we wish to make before expressing our further reasons.
40
First, Ms Miller-Smith was not made redundant and it is wrong to say so. Her job was clearly made redundant and, as we
understand it, abolished. What happened was that she was retrenched ((ie) dismissed), because her job was made redundant
(see, generally, R v The Industrial Court of South Australia; Ex parte General Motors-Holdens Pty Ltd [1983] 35 SASR
161). The contract ended because Ms Miller-Smith was dismissed.
The Status of the Express Condition Contention
41
On appeal, it was submitted for the respondent that it was an express term of the contract that Ms Miller-Smith be paid a
severance payment calculated at the rate of 3.5 weeks’ salary for every year of service.
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For RPL, it was submitted that this contention could not be made because there was no cross-appeal on the point. That
submission was contested on the basis that one was not required and could not occur.
43
There is no provision in the Industrial Relations Commission Regulations 1985 (as amended) for a notice of contention to be
filed and served. However, provided notice is given in time and it appears in the written submissions as well, no real
objection can be taken to such a course. It should be said that, in order to challenge the appeal, the respondent may rely on an
argument that relates to a point to be decided, but cannot appeal against a decision, as defined, unless a notice of appeal is
instituted.
44
Thus, there is no other way of defending the decision made, albeit on another point, than by raising by way of informal
notice, or alternatively, in the outline of submissions, provided reasonable notice is given to the other side. It should be noted
that, at common law, a respondent may support a judgment on appeal by raising points not taken below (see Cairns
“Australian Civil Procedure”, 6th Edition, pages 560-561). A contention can therefore be clearly made to support the
judgment.
Evidence
45
A question of the admissibility of evidence based on hearsay given by Ms Miller-Smith also arose. It was submitted for the
respondent that, although the Commissioner at first instance did not attach weight to this hearsay evidence, it was admissible
and implicitly should have been relied upon attributing full weight to it. The Commissioner at first instance did admit it, of
course. He just did not attach weight to it, or any significant weight.
46
S26(1)(a) of the Act prescribes that this Commission is not bound by the rules of evidence. However, that does not mean that
it should not or does not apply.
47
In this case, the evidence was evidence of what Ms Miller-Smith was told by fellow employees and two General Managers
about what she said were the terms of the contract of employment of herself and other non-production employees. An
informal admission by words or conduct made by a party or those in privity with the party is admissible evidence against the
party of the truth of its context (see “Cross on Evidence”, 7th Australian Edition, paragraph 33450).
48
The admissions by the General Managers are admissible as made by agents within authority (see Fraser Henleins Pty Ltd and
Another v Cody [1945] 70 CLR 100). Further, as a representative of the employer, such admissions were made by the
General Managers as agents of RPL as part of a conversation or other communication with which the agent was authorised to
have with Ms Miller-Smith, as RPL’s employee. The authority of these gentlemen was impliable from the surrounding
circumstances and very clearly so. Similarly, although she was a relatively junior employee, Ms Gillespie had sufficient
authority to have said what the entitlements to severance payments were of an employee such as Ms Miller-Smith, which
Ms Miller-Smith said that she did. Thus, these admissions about the severance payment entitlement is alleged, being a
condition of employment, were admissible as evidence of the truth of that statement.
49
As to the evidence of discussions with other employees, adduced as evidence of the terms of the contracts of employment of
non-production employees, that is not strictly admissible evidence of the truth, according to the laws of evidence. However,
the evidence is admissible to prove that the statements were made.
50
For the purposes of this matter, insofar as the statements were made by persons paid these amounts, according to the
documents evidencing payments of severance payments (exhibits 11 and 12), then that evidence should be admitted as
evidence of the truth of these statements even if the laws of evidence forbid it.
51
As to Jones v Dunkel [1959] 101 CLR 298, given the situation, the doctrine does not militate against the respondent because
the evidence of submissions by General Managers and by Ms Gillespie was not attacked as not credible. In addition, there
was unobjected to evidence of Ms Grima of payments made in accordance with a condition of employment, that condition of
employment being in the terms which Ms Miller-Smith claimed it to be. It is more likely to have been properly used to the
detriment of the case of the appellant (see Jones v Dunkel (HC) (op cit)).
52
Of course, the evidence should have been admitted and given full weight, notwithstanding the rules, because it was consistent
with and corroborated by the evidence of Mr Mangelsdorf, Ms Grima and the documentary evidence to which we have
referred above. In any event, if we are wrong in that and the Commissioner at first instance was right, little or no weight
could or should be attached to the evidence for RPL which was as follows. Ms Shears gave evidence that she made enquiries
and was told that the payments of severance pay to non-production employees were ex gratia payments only. As to Mr Sill,
Mr Archibald and Mr Webber, their evidence was all second or third hearsay and that was that there was no policy at all in
RPL, prior to the takeover, to pay Ms Miller-Smith or the non-production employees, the amount which Ms Miller-Smith
claimed.
53
Their evidence also was, of course, via Ms Shears, whose own evidence was of enquiries which she made, without saying of
whom the enquiries were made, and whether the statement she received was from the person she enquired only, or from an
enquiry made in turn by that person of somebody or a statement made by somebody else to that person.
54
In our opinion, the evidence of Ms Miller-Smith of what she was told by General Managers and other employees of RPL
should have been admitted as evidence of the truth of what she was told, as admissions by competent agents and employees
of RPL, namely that there was a policy which constituted a term and condition of contracts of employment of non-production
employees enabling her to claim the payment of 3.5 weeks’ salary per year for severance pay.
Ex Gratia Payments – What are they?
55
The label “ex gratia payments” was applied in this case to all the previous severance payments to employees of RPL not
covered by the EBA, by the RPL executives who took over after the takeover in April/May 2003.
56
“Ex gratia” is a term often applied to severance payments. “Ex gratia” means “of something granted (as a favour) and not
because of a legal obligation” (“The Macquarie Dictionary”, 3rd Edition). Such a term is often used to describe a payment
when litigation or threatened litigation is compromised. In Edwards v Skyways Ltd [1964] 1 All ER 494 at 500, McGaw J
said of such a term this:“It is, I think, common experience amongst practitioners of the law that litigation or threatened litigation is frequently
compromised on the terms that one party shall make to the other a payment described in express terms as “ex gratia”
or “without admission of liability”. The two phrases are, I think, synonymous. No-one would imagine that a
settlement, so made, is unenforceable at law. The words “ex gratia” or “without admission of liability” are used
42
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simply to indicate – it may be as a matter of amour propre, or it may be to avoid a precedent in subsequent cases –
that the party agreeing to pay does not admit any pre-existing liability on his part; but he is certainly not seeking to
preclude the legal enforceability of the settlement itself by describing the contemplated payments as “ex gratia”.”
57
An ex gratia payment is one made without any obligation at law and certainly not one made in accordance with a term of a
contract of employment.
Is the Term Relied on an Express Term?
58
Before we determine whether the alleged term is an express term of the contract of employment, we wish to consider the
nature of the contract, ((ie) whether it is formal and complete, informal but written, formal and incomplete, party oral and
partly in writing, oral but evidenced in writing, or any of the above with terms implied by a statute or otherwise).
59
In fact, there was never any written contract, formal or otherwise, to govern Ms Miller-Smith’s employment after 18 January
1994. When she was promoted to the position of State Manager in March 2000, there was no written contract. All that was
signed was a job description. That is the only written evidence of the contract tendered to the Commissioner at first instance.
There was nothing before the Commission in writing to provide for remuneration, long service leave, sick leave, annual
leave, redundancy or severance pay, or superannuation, maternity leave, compassionate leave, public holiday rates of pay or
any other term or condition of an employment contract.
60
There was certainly none which applied to the position which Ms Miller-Smith held at the time of her dismissal, namely the
position of State Manager for RPL in Western Australia. That state of affairs is not atypical of employment contracts which
evolve and transform themselves and, with promotion, or just as a matter of course, change, are varied or are replaced by new
contracts, are varied by new policies, statutes, an award or by agreements between the parties, often over periods of many
years. In this case, for example, the Minimum Conditions of Employment Act 1993, because of the lack of express terms,
implied various conditions into the contract and the Long Service Leave Act 1958 conferred benefits on Ms Miller-Smith.
Express Term
61
We observe that the contract of employment was made in good faith with the object of at least potential mutual benefit by the
performance. It was not in issue that the contract was duly performed, at least insofar as some of its requirements, such as
service and remuneration, were concerned.
62
It was submitted for the respondent that the evidence led correctly to the conclusion that it was an express term, not an
implied term, of the contract that the non-production employees employed by RPL should receive the same severance pay as
production workers did under their EBA. It is open to find, and correct to find, that the severance pay claimed was an
express term of Ms Miller-Smith’s contract of employment because:(a)
There was admissible evidence by Ms Miller-Smith of admissions by agents and employees of RPL that it was a term
of her contract.
(b)
Ms Grima’s evidence was open to the clear construction that it was a term of the contract of employment of
employees of Ms Miller-Smith’s type, that is, all non-production employees.
(c)
The fact that every non-production employee retrenched since 1991 was paid severance pay, called in the record of
payment for each such person a “severance payment” or “retrenchment allowance”, was clear evidence that it was an
express term that non-production employees were paid severance pay at the same rate as production employees. They
were actually so paid.
(d)
There was no evidence, except evidence which was hearsay, and, indeed, second or third rate hearsay, that the
payments were ex gratia. That there was no written contract and that other express terms such as remuneration were
complied with and were not said not to be terms of the contract further supports such a finding.
(e)
The one payment which was not a severance payment was specifically marked “ex gratia” in the records of RPL when
that payment was made to Ms Val Pedro who resigned on account of illness. The severance payments were not so
identified and it was open to infer that it was because they were not ex gratia payments. If they were not ex gratia
payments, and they were not, it is open to infer and to find correctly that these amounts were paid pursuant to an
express term of the contract of all non-production employees, and to which we have referred.
63
It is quite clear that the payment of an amount for severance payments over a number of years consistently to non-production
employees at the same rate as production employees was well known enough and sufficient implemented to be accounted as
a policy of the company on the evidence to which we have referred above, even though it was not committed to writing and
publicised as such.
64
As we have already said, however, that such a policy existed was evidenced by the records of RPL where a retrenchment
allowance was recorded amongst all other payments made and duly identified, to retrenched employees.
65
There was sufficient evidence, therefore, to find that there was a policy which became a term and condition of the contract of
employment of the respondent and other non-production employees, and was accepted by them as such. That this was a
policy and a term and condition of the contract can be found not the least because a policy is defined in “The Macquarie
Dictionary”, 3rd Edition, as:“1. a definite course of action adopted as expedient or from other considerations: a business policy.”
(That is the most relevant definition of those provided).
66
That approach is supported by what is stated in Riverwood International Australia Pty Ltd v McCormick (2000-2001)
177 ALR 193 (FC-FC). North J said at page 208:“The actual terms of a contract are those which the parties intended to incorporate in that contract. They comprise the
terms expressed by the parties as well as terms which it must be inferred were intended though not expressed. The
law may infer such an intention from the nature and context of the transaction. The difference between inferred terms
based on actual intention, and implied terms based on presumed intention is not always easy to discern: see Hawkins
v Clayton (1988) 164 CLR 539 at 570; 78 ALR 69 per Deane J; Breen v Williams (1996) 186 CLR 71 at 91; 138 ALR
259 per Dawson and Toohey JJ. Particular terms will be considered in the light of all of the facts which bear upon
their meaning.”
(See the discussion of these matters in Riverwood International Australia Pty Ltd v McCormick (op cit) per Lindgren, North
and Mansfield JJ, particularly at pages 207-208 per North J, and pages 217-218 per Mansfield J).
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Thus, further and alternatively, it can and should be inferred on that authority that the severance payment claimed to be a
term of the contract of employment entered into in March 2000 for the position of State Manager was such a term. It was an
actual term, it may and should be inferred, which the parties intended, though they did not express it anymore than they did
the other terms. It should also be inferred because the contract was, except for the job description, oral or containing no
expressed terms. Thus, since it was not a written contract of employment or even a contract of which there is evidence of its
express terms in any detail, there should be taken into account its factual matrix, genesis and aim, and the common
assumption of the parties, which in this case emerges clearly from the evidence as we have expressed it above. It can then be
inferred that that term was intended, though not expressed, and inferred very clearly. It can be clearly inferred to be an
intended term of the contract, even when not expressed, within the meaning of that authority. Thus, it can correctly be found
to be an actual term of the contract as one which the parties intended to incorporate in the contract of employment.
68
In the alternative, such a term was impliable as a term of the contract, as we will explain later in these reasons.
69
It should be borne in mind in considering these matters that the dispute related at first not to whether Ms Miller-Smith had
any contractual entitlement to a severance payment, but to its quantum, the new RPL management having decided, without
notifying the employees, that for all retrenchments after November 2002, an amount equal to two weeks’ pay for each year of
service would be paid to the dismissed employee, which was, on the undisputed evidence of Ms Shears, standard policy for
companies in the Locker Group and was therefore applicable to RPL employees. However, it is quite clear that that condition
did not apply at the time of Ms Miller-Smith’s retrenchment.
70
It had not been promulgated as a policy, either formally or informally or at all, and Ms Miller-Smith was unaware of it. It
was and could not be a term of her contract of employment, therefore, when she was not notified of it and neither was anyone
else, on the evidence. Her contract of employment contained the existing RPL severance payment term, to which we have
referred above. That it was not a term or condition of the contract is, of course, borne out by the fact that it was not until
1 September 2003, three months after Ms Miller-Smith’s dismissal that employees of RPL were informed by Mr Webber that
Locker Group policies and conditions including the retrenchment policy would apply. It was therefore erroneous to apply
that policy as a term and condition of Ms Miller-Smith’s contract of employment upon her retrenchment.
71
For all of these reasons, it is open to find, and we would find, that it was an express term of the contract of employment of the
respondent, Ms Miller-Smith, that RPL would pay her severance pay on the date of her dismissal at the same rate as that
payable to production employees, namely an amount equal to 3.5 weeks’ salary for each year of service.
Custom and Practice
72
The Commissioner at first instance found that the term asserted by and on behalf of Ms Miller-Smith was impliable into and
should be implied into the contract of employment as a custom and practice. For a custom and practice to be incorporated
into a contract of employment, by implication, it must be so notorious that everybody in the industry or trade enters into the
contract on the basis that the custom is presumed to have been incorporated in the contract (see Con-Stan Industries of
Australia Pty Ltd and Another v Norwich Winterthur Insurance (Australia) Ltd [1985-1986] 160 CLR 226 at 236).
73
Furthermore, the custom or practice to be incorporated must, because of the requirement of notoriety, be an industry custom
or practice, not the practice of an individual employer within the industry.
74
It follows that, since there is no evidence that the undoubted practice of paying RPL production employees at same rate as
non-production employees covered by agreements is an industry custom or practice in the metal products industry, and not
merely the practice of an individual company and employer within the industry. No custom or practice to that effect can be
implied as a term of the contract of employment, and the Commissioner erred in finding otherwise (see RRIA v AMWSU and
Others (1987) 67 WAIG 1097 (IAC); see also Breweries and Bottleyards Employees’ Industrial Union of Workers of WA v
Kirin Australia Pty Ltd (2002) 82 WAIG 412 (FB); Byrne and Frew v Australian Airlines Ltd (op cit) at page 413; and
Burswood Resort (Management) Ltd v Cranswick (2004) 84 WAIG 3111 (FB)).
75
There was evidence that this amount has been paid only to employees of RPL. A different amount is paid to employees of
Locker Group mainly, but there is no evidence of any notorious custom or practice or custom or practice outside RPL or
Locker Group. There is therefore no evidence, within those principles, to establish that the term claimed to exist in the
contract should be implied as a matter of custom and practice.
Other Observations
Implying a Term
76
Because of those findings, the other grounds of appeal fall away. However, having regard to the grounds of appeal, we
would observe that there was no formal agreement and there was no written agreement which related to Ms Miller-Smith’s
employment at the time of the dismissal. There was certainly no formal agreement complete in its terms. Therefore, if there
was no express term providing for the severance payment claimed, the question is, “Could the same be implied?”
77
Accordingly, if such a term were to be implied, then the test applicable is that laid down in Hawkins v Clayton and Others
[1988] 164 CLR 539 at 573 per Deane J and approved in Byrne and Frew v Australian Airlines Ltd (op cit). That test is as
follows:“The most that can be said consistently with the need for some degree of flexibility is that, in a case where it is
apparent that the parties have not attempted to spell out the full terms of their contract, a court should imply a term by
reference to the imputed intention of the parties if, but only if, it can be seen that the implication of the particular term
is necessary for the reasonable or effective operation of a contract of that nature in the circumstances of the case.
That general statement of principle is subject to the qualification that a term may be implied in a contract by
established mercantile usage or professional practice or by a past course of dealing between the parties.”
78
This reason was applied in Byrne and Another v Australian Airlines Ltd (op cit) at pages 427–428 per Brennan CJ, Dawson
and Toohey JJ.
79
It is clear that a term cannot be implied by reference to the imputed intention of the parties if it is contrary to an express term
of the contract. In this case, it was submitted that there was an express term requiring notice of termination of the contract to
be given by either side and that period of such notice was prescribed to be one month. In fact, there was no evidence that
there was such an express term. There was such an express term in the agreement of 1994, but there was no written contract
in 2000 relating to the position of State Manager in Western Australia for Ms Miller-Smith. Even if there was a term
providing for a period of notice, that is not the same as a term providing for severance and redundancy payment and there
67
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would be no conflict between two such terms. There may be some set off of the amounts claimed under each such term, but
that is a different matter. The difference between severance pay entitlements and entitlements to notice of termination has
been recognised by all industrial tribunals and this Commission in awards, industrial agreements, however described, etc.
The foundation case in the Australian Industrial Relations Commission clearly recognised this. That case was the
Termination Change and Redundancy case decided over 20 years ago (1984) 8 IR 34 at 53 et seq, where Moore P, Maddern J
and Brown C said at page 62:“Moreover, the reason for the granting of additional notice to employees and the purpose of redundancy payments
apply equally to redundant employees whatever be the cause of their termination. Employees, no matter what the
reason for the redundancy, equally experience the inconvenience of hardship associated with searching for another
job and/or the loss of compensation for non-transferable credits that have been built up such as sick leave and long
service leave. In particular, to make a distinction granting severance pay only in cases of technological change,
notwithstanding the equality of hardship on employees in all redundancy situations, would be to penalise an employer
for introducing technological change.”
Severance pay also compensates an employee for disruption to the employee’s continued social contacts and the competition
disability to long term employees arising from opportunities foregone in the continued service of the employer (see Food
Preservers Union of Australia v Wattie Pict Pty Ltd (1975) 172 CAR 227; and Fryar v System Services Pty Ltd (1996)
137 ALR 321 at 331 (FC)).
We would also add that, whilst in the past, it was reasonably rare for an employee to have an express contractual entitlement
to severance pay, such provisions are now much more frequent and common. There are a number of examples in this
Commission (see, too, Esanda Finance Corporation Ltd v Kenghington (unreported) SASC 3962 (Supreme Court of South
Australia), 21 May 1993, per Prior J; and Ridley v Tioxide Australia Pty Ltd (unreported) Industrial Relations Court of
Australia per Parkinson JR (12 November 1996)).
All of that supports the proposition that, whilst there may be a set off between elements of a redundancy payment and a
payment in lieu of notice, the two entitlements are different altogether (see AWI Administration Services Pty Ltd v Birnie
(2001) 81 WAIG 2849 (FB)).
The requirement to make a severance payment is therefore in addition to and stands on its own in relation to any express or
implied provision for notice of termination. The two are entirely distinct (see Fryar v System Services Pty Ltd (FC) (op cit) at
page 331).
For those reasons, it is clear that any express term of notice does not conflict with the severance condition, express or
implied. In Dellys v Elderslie Finance Corporation Ltd (IAC) (op cit) at page 1197 per Anderson J (with whom Hasluck J
agreed), said as follows:“A redundancy payment clause is, in my opinion, even less necessary and even less obvious than an unfair dismissal
clause. The contract of employment is entirely effective without such a clause and, as to obviousness, it cannot be
postulated that contracting parties would regard a redundancy clause as so obvious as to go without saying. The
employer is bound at general law as a matter of implied agreement to terminate only on giving reasonable notice
(Byrne v Australia Airlines Ltd (supra) at 429). It is therefore quite unlikely that the employer would regard it as
obvious that, in the case of a redundancy but not otherwise, he should also make a payment called "reasonable
redundancy". Neither does it appear reasonable, or equitable, that an employer should be obliged to both give
reasonable notice and, as well, pay a redundancy sum. As a general rule, length of service is a consideration in
determining the reasonableness of the period of notice: Quinn v Jack Chia (Australia) Ltd [1992] 1 VR 567 at 580.
Any additional reward for length of service is a matter for express agreement, generally speaking.”
In our opinion, that case is distinguishable from this because, as the Commissioner at first instance observed, this case was
not a case where a severance payment was claimed because it should be implied in every contract of employment. Rather,
this was a claim by the respondent that she, Ms Miller-Smith, was entitled to a severance payment because it was a term
impliable into her own contract of employment. (For the purposes of this argument, we put aside the fact that it was an
express and/or actual term of the contract).
This case can also be distinguished from Dellys v Elderslie Finance Corporation Ltd (IAC) (op cit) because whilst any
additional reward, as Anderson J said (op cit), is a matter for express agreement, he qualified it by saying “… generally
speaking”. In any event, in a case such as this where it can readily be found that the parties both saw such a clause as
necessary and obvious, the contract was not effective without such a clause as at 2002. Indeed, such a term was so obvious
as to go without saying, just as was the case with the failure to express as express terms leave or salary entitlements or notice
of termination.
Next, of course, where notice of termination were for example one month on either side, which it was not in this case, it
might correctly be held to be entirely inadequate in the absence of an entitlement to a severance clause for someone who has
given 16 years service to merely have the benefit of one month’s notice without the proper entitlements that a severance
condition would confer on a long serving employee who had been retrenched for redundancy. That would be a clear case of a
contract not being entirely effective without such a term and such an obvious gap in the contract that it would require such a
term to be implied.
Further, since the new contract of employment as State Manager for Western Australia commenced on 29 March 2000, it is
necessary, if the term is to be implied, to imply it at that date. Put shortly, at that time, for years persons employed in similar
positions to that of Ms Miller-Smith, namely non-production employees, were paid a severance payment calculated at the
same rate as that applicable to production employees. It was therefore necessary to imply the severance term in the form to
which we have referred because, given that this contract, like other contracts, was concluded verbally and consisted, it would
seem, of nothing more than the signature on a job description and a verbal offer of work for wages, to be workable or
effective, all the terms which one might expect in such a contract ought to be implied to make it effective, and this, according
to the appellant’s own recording of severance allowance payments, was one such term.
Therefore, a term can be implied on the authority of Coles/Myer Ltd t/as Coles Supermarkets v Sweeting and Others (1993)
73 WAIG 225 (FB), to which unfortunately the Industrial Appeal Court in Dellys v Elderslie Finance Corporation Ltd (IAC)
(op cit) was not referred. Whilst Coles/Myer Ltd t/as Coles Supermarkets v Sweeting and Others (FB) (op cit) was
overturned on appeal, it was not overturned on the implication of a severance payment term in the contract of employment in
that matter. We quote from that case in which the facts were similar (at pages 230–231):-
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“The objective evaluation of the circumstances of this case are that management persons, such as these, who begin
with a career in front of them of some years, would, objectively viewed, be entitled to expect the implication of a
term that a redundancy "package" would be paid, and that there would be such a package which, in its provisions and
quantum, would recognise the service of long term non-award and managerial employees. It is fair to say that the
objective framework of the facts is that these were contracts of employment not in writing subject to variation over
long periods of employment. In that their salaries would be greater and the reasonable notice required to be given
greater than that paid to wages employees, it would be necessary and reasonable to imply an obligation to provide a
redundancy package commensurate with the salary paid and the length of service, and which would otherwise be fair
and equitable.
Insofar as it was necessary to imply the term as at the date the contract was entered into, that can be done. Whilst
there was no custom as such, an objective evaluation of the circumstances, including the conduct of the parties,
applying Mears v Safecar Security Ltd (op cit), support the conclusion that a term be implied in terms of the assertion
to that effect by the respondent. To do so in a flexible long lasting employment contract is reasonable and necessary.
However, we are of opinion that employment contracts not committed to a written document lasting over a long
period, and subject to all sorts of variations, are distinguishable from that sort of contract which require a term to be
imputed as at the date of the contract, or at least require it to be done without considering all of the conduct of the
parties. The conduct of the parties here, as it has been outlined above, clearly support an implication of a term
providing what the respondents claim it provides.
…
The question is whether an obligation to make payments in redundancy cases can be implied as an incident of
terminating by giving notice.
In our opinion there is, and it can be implied in the relationship in the following circumstances:(1)
Where an employee is retrenched, his or her job having become redundant.
(2)
Where the employee is a person of managerial or non-award rank and has been employed for a
substantial period of time.
(3)
Where other employees of the same employer entity or a related employer entity receive redundancy
payments or a right to them is recognised.
As to the question of payments being made ex gratia, the evidence clearly demonstrated that they were not. We have
already set out that evidence of Mr Hankins in detail above and the Commission at first instance was entitled to find
as it did.”
91
Thus, in our opinion, in the alternative, the term referred to could have been correctly implied as a term of the contract of
employment. However, because we have found that it was an express term, that argument was not directly made in this
matter and it is not necessary to decide the point, for the purposes of deciding the appeal, save and except to observe that it
was open, were it ever necessary to do so, to find accordingly.
FINALLY
92
For all of those reasons, we would dismiss the appeal.
COMMISSIONER J H SMITH:
93
I have had the benefit of reading the reasons to be published by the President. For the reasons His Honour gives, I agree the
Appeal should be dismissed and I have nothing to add.
THE PRESIDENT:
94
For those reasons, the appeal is dismissed.
Order accordingly
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Order
This matter having come on for hearing before the Full Bench on the 25th day of January 2005, and having heard Mr D Jones, as
Agent, on behalf of the appellant, and Mr S Kemp (of Counsel), by leave, on behalf of the respondent, and the Full Bench having
heard the appeal herein and having reserved its decision and determined the matter, and the reasons for decision being delivered on
the 9th day of March 2005, it is this day, the 9th day of March 2005, ordered:THAT Appeal No FBA 34 of 2004 be and is hereby dismissed.
By the Full Bench
(Sgd.) P J SHARKEY,
[L.S.]
President.
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THE PRESIDENT:
1
2

3

INTRODUCTION
These are the unanimous reasons for decision of the Full Bench.
This is an appeal brought pursuant to s84 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the Act”)
against the decision of an Industrial Magistrate given on 27 October 2004 in matter Nos M 59, M 60 and M 61 of 2004. By that
decision contained in orders made by His Worship on 28 October 2004, and, in fact, made in matter Nos M 59, M 60 and M 61
of 2004, the abovementioned claims were dismissed.
GROUNDS OF APPEAL
It is against those decisions that the appellant, Sergeant Christopher Langdon Hoath, now appeals. He appeals on the following
grounds, which we reproduce in some detail because the grounds deal with matters of fact in some detail (see pages 3-11 of the
appeal book (hereinafter referred to as “AB”)):“1.
The Learned Magistrate erred in fact and law in finding that the Appellant was not on-call, such a finding
being against the evidence and the weight of the evidence.
Particulars
(a)
A police officer is “on-call” within the meaning of the relevant industrial agreements if “rostered, or
directed by a duly authorised senior officer, to be available to respond forthwith for duty outside of
the employee’s ordinary working hours or shift.” (See Enterprise Agreements for police Act
Employees No. AG 274 of 1996; No. AG 129 of 1998: identical clause in both Agreements) If
placed on-call, a police officer must remain contactable and return to duty forthwith when called.
(b)
A police officer can also be recalled to work reasonable overtime under the overtime provisions of the
relevant industrial agreements. If recalled for overtime, a police officer is expected to attend unless
there is a good reason not to, but will not be subjected to disciplinary action if he fails to do so.
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Being recalled to duty when on-call and being recalled to work outside his or her rostered hours of
duty are different scenarios in the extreme. A police officer who declines to return to work when oncall opens him/herself to the possibility of facing disciplinary action pursuant to section 23 of the
Police Act 1892. (Conceded in evidence by Superintendent Napier, who gave evidence for the
Respondent). The general rules relating to discipline in the Police Force Regulations 1979 are made
under sections 9 and 23 of the Police Act 1892, the sanctions for breach of the provisions varying
from that of reprimand to dismissal.
The position description applying to the Appellant whilst based as the sole Forensic Officer in the
Peel District provided that he may be required to work outside of his normal hours for operational
reasons or contingencies. The Appellant was obliged to work reasonable overtime under the relevant
industrial agreements and be on-call if so directed.
The Appellant was required to obey his supervisors’ orders in accordance with Regulation 603 of the
General Rules Relating to Discipline of the Police Force Regulations 1979.
The Appellant gave evidence that it was crucial that he, as the sole highly trained scenes of crime
officer in the Peel District, would gather evidence from serious scenes of crime, as where a less
experienced officer performed the task there could be instances of contamination of evidence, owing
to the lack of expertise on the part of the investigating officers. Superintendents Watson and Napier,
who gave evidence for the Respondent, endorsed the Appellant’s evidence that he was the sole highly
trained scenes of crime officer in the Peel District.
The Appellant gave evidence that when he applied for the position of Peel SOCO, Chief
Superintendent Neville (supervisor of country SOCOs): reiterated quite clearly what my
responsibilities were and that, because I was an individual officer, the only officer in the - - within
that district, single person station, I was going to be officer-in-charge of the district and I was
responsible for all the forensic services to be supplied to that area. And in that, that would have
required me to remain contactable, so much so that - - that I even made sure that my residence was in
the district. In fact, I wouldn’t have been considered for the position had I not been living in the
district (transcript of proceedings, page 29).
Detective Senior Sergeant Beaman, the Appellant’s supervisor, conceded in evidence that he never
had any reason to complain about the Appellant’s unavailability after hours, acknowledging that there
would be a deficit in forensic expertise if the Appellant were unavailable because other individuals
performing forensic tasks were trained only to a very basic level.
The Learned Magistrate erred in finding that the Appellant was not carrying out on-call duties, given
the Appellant’s predecessor Snr Constable Walker’s evidence that, upon his commencement in the
position he was advised by forensic division ex Chief Superintendent John Horton at that time, that
being the sole forensic officer in the district he would be required to remain contactable and available
to return to duty forthwith at all times outside his ordinary rostered hours of duty to attend crime
scenes requiring forensic investigation, and that his application to be able to commute from his
premises in Kardinya was rejected, in conjunction with his being told by Mr Horton that he had to
live in the Mandurah district to be able to carry out after-hours duty.
Snr Constable Walker further gave evidence that he remained in the Mandurah SOCO position until
April 1994 and handed over the Mandurah SOCO role to the Appellant, informing him that it was a
requirement of the position and an expectation of district management that he hold himself
contactable and available to return to duty forthwith to conduct forensic duties at crime scenes or
provide forensic advice over the phone at any time outside his ordinary rostered hours of duty. He
added that, based on his experiences, he told the Appellant that recalls to attend scenes and/or provide
forensic advice outside ordinary rostered hours of duty had been a regular occurrence during his time
in this position and it was likely that it would remain the same for the Appellant. He emphasised to
the Appellant the importance of his availability for these duties as he would be the only forensic
officer in the district and therefore responsible for any forensic matters that occurred therein. He also
shared his understanding from district management that a lack of the availability to do these duties
would not be well received.
Snr Constable Walker remained firm in his evidence under cross examination by Counsel for the
Respondent that he would likely have used the word “forthwith” in advising the Appellant on arrival
at Peel of his obligation to remain available and contactable to return to duty to perform forensic
duties, adding that, given the context of their duties, the word “forthwith” would have been used by
he and his colleagues with frequency.
Constable Walker gave unequivocal evidence in respect of who had advised him of the direction re
after hours’ availability to be provided to the Appellant on his inception in the position: That’s a
direction given to me when I - - when I took up that position and during visits and conversations with
Mr Neville and Mr Horton over a period of 5 years it was reinforced to me over a number of times
and I reinforced those instructions to Mr Hoath as he took over that position (transcript of
proceedings, page 26).
Snr Constable Walker gave unequivocal evidence that subsequent to the Appellant taking over the
SOCO position at Peel, he was called upon to attend Peel on a relief basis and: it was an unwritten
law, if you’d like to say, that forensic persons in the metro and country positions with a vehicle, with
a mobile phone or with a pager were expected to be on-call. Mr Hoath didn’t have to tell me about
that. I took over the vehicle, the pager and my own gear, his vehicle, his forensic office, his position
and I carried on the same as had been done previously. Nobody had told me anything different, and
he confirmed that the initial direction he was given when at Mandurah was never revoked or
rescinded (transcript of proceedings, page 26).

1288

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

(n)

(o)

(p)

(q)

(r)

(s)

(t)

(u)

(v)

(w)

(x)

85 W.A.I.G.

The Learned Magistrate erred in finding that the Appellant was not carrying out on-call duties, given
ex Chief Superintendent Horton’s evidence in respect of country scenes of crime officers that: it was
probably not - - not a good way to do things. We expected these people to be available all the time
but they certainly weren’t compensated and they certainly had - - and it - - I must say that it was
always a battle to get funding for overtime for on-call and - - and that sort of thing. It was a - always a battle (transcript of proceedings, page 20) in conjunction with the fact that the order given
by ex Chief Superintendent Horton to the Appellant’s predecessor, Detective Senior Constable
Walker, in respect of after hours’ availability requirements was repeated to the Appellant when he
took up the position at Peel.
The Learned Magistrate erred in finding that the Appellant was not carrying out on call duties, given
ex Chief Superintendent Horton’s rejection of Counsel for the Respondent’s suggestion that if country
scenes of crime officers did not attend after hours they would not be disciplined: It was certainly
disciplined if - - if - - if it was clear that the - - the incumbent was deliberately avoiding weekend
work, or - - or something like that, that he would have been spoken to about it and said, you know,
“Look, we need you to attend to these scenes and - - and you’ve got to be available.” (transcript of
proceedings, page 20).
The Learned Magistrate erred in finding that the Appellant was not carrying out on call duties, given
ex Chief Superintendent Horton’s evidence that where a country scenes of crime officer declined to
attend to after hours’ duties it would become a matter of official discipline: to the point of perhaps
finding someone that was prepared to do it (transcript of proceedings, page 21).
The Learned Magistrate erred at page 10 of his reasons for decision in finding that it could not have
been the intention of the parties to the agreements that an officer could be placed on call indefinitely
in light of the fact that the pertinent on-call clauses of the EBAs are silent on this issue, in conjunction
with the Appellant’s evidence that he was placed in what amounted to a de-facto on-call situation for
the entire duration of his tenure at Peel.
The Learned Magistrate erred at page 10 of his reasons for decision in finding that: To suggest that
any such direction could continue to be valid long after the authorised officer had retired and,
further, continued without the knowledge of those in authority in relation to an officer is without
merit, particularly when there is a corresponding obligation on the officer, involving the likelihood of
disciplinary action, should he not remain continuously contactable. No such suggestion was made on
the Appellant’s part. What was elicited in evidence was that the Appellant’s successive supervisors
had knowledge of his after hours’ call outs for the period of the claim (indeed for the seven years of
his tenure) and acquiesced in his performing the duties without paying him his lawful entitlement
under the EBA on-call provisions.
The Learned Magistrate erred at pages 9 and 10 of his reasons for decision in finding that the
Appellant was not directed by ex Chief Superintendent Neville to be available to respond forthwith
for duty outside of his ordinary working hours, in light of Mr. Neville’s evidence that he was aware
that there was no on-call allowance payable in the circumstances that the Appellant was in because
the hierarchy of the Police Department wouldn’t accept the fact that it was a necessary expenditure...
(for budgetary reasons) in light of the fact that it is not open to the Respondent to contract out of the
on-call provision of the agreement for budgetary reasons, given section 114 of the Industrial
Relations Act 1979.
The Learned Magistrate erred in finding at pages 9 and 10 of his reasons for decision that the
Appellant was not directed by ex Chief Superintendent Neville to be available to respond forthwith
for duty outside of his ordinary working hours nor that he was directed to remain contactable by
telephone or paging system for an identifiable situation as envisaged by the on-call clauses, in light of
the Appellant’s evidence that he was provided with a pager for precisely that purpose, and Mr.
Neville’s evidence that he informed the Appellant that he would not get the position if he did not
remain available and contactable after hours, in conjunction with ex Chief Superintendent Neville’s
evidence that the threat of transfer was wielded against country scenes of crime officers to induce
them to attend to after hours’ forensic duties, albeit the Respondent’s refusal to pay them the on-call
allowance that was their entitlement under the EBA provision.
The Learned Magistrate erred in finding that the Appellant was not on call, given ex Chief
Superintendent Neville’s evidence that the Appellant was provided with a pager to ensure his
remaining contactable by the Respondent at all times, particularly if he was away from his home.
The Learned Magistrate erred in finding that the Appellant was not on call, given ex Chief
Superintendent Neville remaining adamant under cross examination by Counsel for the Respondent
that the order given to the Appellant in respect to his need to be available and contactable endured
until revoked, and the ex Chief Superintendent’s evidence in re-examination that he never revoked or
rescinded the order prior to his retirement.
The Appellant gave evidence that he was provided with a fully equipped forensic vehicle, which he
was allowed to take home at night time in order that he could attend to after hours’ call outs.
Detective Senior Sergeant Beaman conceded in evidence that the Appellant was allowed to take the
work vehicle home in order that he could attend to after hours’ requirements.
The Appellant gave evidence that he was provided with a pager at the inception of his tenure at Peel
to facilitate his being contacted after hours. He further attested that owing to the limited functioning
of the pager, he later used his mobile telephone to facilitate after hours’ contact, with the mobile
number being listed at every police station in the district indicating it could be used for after hours’
contact with the Appellant. Superintendent Napier, in his evidence for the Respondent conceded that
he could not refute the Appellant’s evidence as to his mobile number being listed at every police
station in the district as an after hours’ resource.
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The Appellant gave evidence that the level of intrusion into his social and family life in respect of his
performing on-call duties was such that local detectives would even call to his home unannounced
and would track him down at his karate club to seek his forensic expertise after hours.
(z)
The Appellant gave the following evidence in respect of the onerousness of the requirements upon
him in respect of after hours and weekend call outs to attend to forensic matters at crime scenes: I’d
be at home sleeping, more often than not, and get a phone call. So more often than not it would be
just being woken up at 2 or 3 o’clock in the morning. Even at social engagements, I can remember
even important social engagements like birthdays and Christmases - one Christmas in particular I
spent all day at a crime scene (transcript of proceedings, page 33) In light of the foregoing, and
considering Superintendent Watson’s concession in evidence that he could not recall one specific
incident when the Appellant was unavailable for duty after hours, the Learned Magistrate’s finding
(at page 7 of his reasons for decision) that: While the Claimant made himself available to fulfil his
role as a scenes of crime officer he did, as would be expected, engage in activities which would result
in him not being available to the on-call standard. He gave evidence of his involvement with karate
and hockey. He is married with two children and would have the normal commitments which
accompany that status, is patently inconsistent with the evidence adduced, thus constitutes an error.
(aa)
Superintendent Watson conceded in evidence that the Appellant was performing the same quasi oncall after hours’ duties as other officers in the South West, on whose behalf the Superintendent had
forwarded a written proposal (entered into evidence as Exhibit J) to the WA Police Service that
their performance of the on-call duties be recognised and they be paid an on-call allowance as per
their entitlement under the EBA on-call provision.
(bb) The Learned Magistrate erred in law (at page 8 of his reasons for decision) in appearing to add a
third limb to the requirements to be satisfied in respect of an officer being on call for purposes of the
EBA provision, when he attempted to import a requirement for regularity of call outs to qualify an
officer for payment of the on-call allowance, where none exists and, in so doing, exceeded his
Judicial function.
(cc) The Learned Magistrate erred at page 7 of his reasons for decision in placing undue emphasis on the
rhetoric of Superintendent Napier (an evasive and garrulous witness, as can be evidenced by a perusal
of transcript of proceedings pages 133-135, 137) who suggested that he would not place an officer
on-call on a long term basis: Because of my requirement for people to be available 24/7 that would
be just a fairly Draconian imposition on a person’s personal life. They need to live, they need to have
a family life and they need to do other things than policing. They need some relaxation and rest as
well... In fact, I would say it would be contrary to good occupational safety and health, given that
under cross examination it was patently evident that the Superintendent demonstrated a paucity of
awareness of the level of intrusion in the Appellant’s social and family life caused by after hours’ call
outs and his conceding that he could not recall ever informing the Appellant there was no obligation
upon him to attend after hours’ call outs.
(dd) The Learned Magistrate erred at page 8 of his reasons for decision in finding that a suggestion was
made on the claimant’s part that: an officer could legitimately be on call and entitled to an on-call
allowance without the knowledge of anyone in authority in the Police Service. No such suggestion
was made on the Appellant’s part. What was elicited in evidence was that the Appellant’s successive
supervisors had knowledge of his after hours’ call outs and acquiesced in his performing same,
without paying him his lawful entitlement under the EBA on-call provisions.
(ee) The Learned Magistrate erred at page 9 of his reasons for decision in finding that the Claimant made
himself generally available to provide forensic support to his colleagues within his district and the
service he provided was above and beyond that which was compensated for financially although each
time he was paid overtime, adding that he: would be surprised if there were not many officers in the
police service who out of dedication to duty provided policing on the cheap because of government
budgetary constraints, in light of the fact that it is not open to the Respondent to contract out of the
on-call provision of the agreement for budgetary reasons, given section 114 of the Industrial
Relations Act 1979.
(ff)
In the evidence given by the Superintendents for the Respondent there was more evidence as to there
not being monies in the budget than there was on the assertion that the Appellant was not entitled to
the on-call allowance. Given section 114 of the Industrial Relations Act 1979, the Minister for Police
and Commissioner of Police may not contract out of the on-call provision of the agreement for
budgetary reasons.
(gg) In light of the foregoing, it was reasonable for the Appellant to believe he was required to be on-call
and attend call outs as part of his duties and was authorised, that is, had been directed to do so.
The Learned Magistrate erred in law and fact in finding that the Appellant was not duly authorised to be oncall within the terms of the enterprise bargaining agreement on the basis that, had ex Chief Superintendent
Neville directed the Appellant to remain available and contactable for after hours’ return to duty, the direction
would not have continued to be valid after he had retired.
Particulars
(a)
Successive District Superintendents, by their conduct over the years spanning the Appellant’s claim,
acquiesced in his being on-call as they did not discourage the Appellant in his reasonable belief that
ex Chief Superintendent Neville’s directive in terms of after hours’ attendance requirements had not
been revoked or rescinded.
(b)
No District Superintendent ever directed him not to attend call outs. Both Superintendents conceded
in evidence that, on appointment to their respective positions, they never ascertained the directions to
which the Appellant had been subject in terms of after hours’ requirements by their predecessors.
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Thus, by adopting a laissez -faire management style, they were not in a position to, nor did they ever,
disabuse the Appellant of his reasonable belief that he was obliged to attend to after hours’ call outs,
on peril of being subjected to a disciplinary charge if he declined to attend.
(c)
Detective Senior Sergeant Beaman, the Appellant’s supervisor, conceded in evidence that upon his
arrival at Peel, he never satisfied himself as to whether the Appellant had been subject to any previous
directions to hold himself contactable and available for after hours’ return to duty, thus never
disabused the Appellant of his reasonable belief that ex Chief Superintendent Neville’s direction
remained in effect.
ORDERS SOUGHT
1.
The Appellants seek an order that the decision of the Learned Magistrate be quashed.
2.
The Appellants seek an order that the on-call payments claimed by the Appellant in claims M59 & M60 of
2004 be paid, in conjunction with penalty payments and pre-judgment interest.”
BACKGROUND
4
Claims were made to the Industrial Magistrate’s Court at Perth numbered M 59, M 60 and M 61 of 2004 (see copies of the
claims at pages 12-24 (AB)). The three claims are claims for payments of on-call allowances in the amounts of $20,838.26,
$37,018.82 and $14,463.96 respectively.
5
The amounts are claimed under the Western Australian Police Service Enterprise Agreement for Police Act Employees
No AG 274 of 1996, clause 16, which applies to claim No M 59 of 2004, and the enterprise agreement which replaced it
No AG 129 of 1998, clause 19, which applies to the other claims.
6
At all material times, the claimant (the appellant in this appeal), Christopher Langdon Hoath, was a Senior Constable in the
Western Australian Police Force, having been appointed under s7 of the Police Act 1892.
7
He was first of all employed by the Minister for Police and later by the Commissioner of Police, the above-named respondents.
8
Evidence was given at first instance by the appellant and on his behalf by Mr Winston Thomas Neville, Senior Constable
Gregory Russell Walker and Mr John Harry Horton. Mr Neville, who retired in 1995 from the Western Australian Police Force,
was the officer in charge of the forensic division prior to that. Before him, Superintendent Horton was the officer in charge of
that division. Senior Constable Walker was the predecessor to Sergeant Hoath.
9
Evidence was given on behalf of the respondents by Superintendent John Patrick Watson, Superintendent Ross MacKenzie
Napier and Senior Sergeant Jeffrey Allen Beaman, as well as Mr David Eacott, Acting Managing of Workplace Relations for the
Western Australian Police Force. Superintendent Watson and Superintendent Napier are serving officers. Superintendent
Watson was the officer in charge of the police district which included Mandurah during part of the period of Sergeant Hoath’s
claim, and Superintendent Napier was the district officer for the remaining period.
The Beginning – Superintendent Neville’s Direction
10 Sergeant Hoath was employed in the forensic division of the Western Australian Police Service in 1988 and is currently
employed there with the rank of Sergeant.
11 He was at all material times married with two children.
12 In 1994 he applied for and was appointed to the position of the Mandurah scenes of crime officer (hereinafter referred to as
“SOCO”), commencing duties on 18 April 1994. Like Senior Constable Walker, he was the only specialised forensic officer
stationed at Mandurah and his area of responsibility varied somewhat during his time there but generally covered what is now
the Peel District. During the period he was ultimately responsible to the superintendent of the forensic branch then, following
the implementation of the Delta Program, to the South West District superintendent and later to the Peel District superintendent.
13 Sergeant Hoath’s claim was that he was entitled to be paid an on-call allowance for the period of the claims because he was
required to be available after hours seven days a week, 24 hours a day, to be called out to a crime scene for forensic purposes
and he made himself available for that purpose. He was issued with a police vehicle and a pager.
14 Based on Mr Neville’s directions and requirements to him in 1994, Sergeant Hoath claimed that he was entitled to an on-call
allowance and that formed the basis of his allegation that the respondents were in breach of the conditions of the subject
industrial agreements in that respect.
15 Sergeant Hoath is a qualified forensic investigation technician or officer, also called a forensic investigator or a SOCO, who, at
the time of the hearing at first instance was employed in the Police Forensic Division in Perth in the State of Western Australia.
He is married with two children. He commenced work as a SOCO at the Mandurah Police Station in 1994, which was then in
the Bunbury Police District. He had moved to live in Mandurah in 1993. At all material times, until 1996, he was under the
command of the officer in charge of the Forensic Division of the Western Australian Police Force. That was, of course,
Mr Neville.
16 The evidence of Mr Neville and that of Sergeant Hoath about the direction given by Mr Neville to Sergeant Hoath was clear. It
was that, as a SOCO, Sergeant Hoath should live in the district where he was stationed and that he was required to be available
to attend his duties at all times out of normal working hours. That is, he was to be available and contactable. Mr Neville also
told him clearly that he would not be paid, because the police hierarchy did not agree to this being a matter which should be paid
out of budget. Mr Horton gave a similar direction to Sergeant Hoath’s predecessor, Senior Constable Walker.
17 Amongst other things, the direction was described by Mr Horton as follows (see page 119 (AB)):“And you spoke to -- to Greg Walker before he -- he went down to --? --- Yes.
-- to take up his post in Mandurah. And your expectation of him was that he’d be available to respond to jobs outside
of his normal hours of duty if he was available? --- Yes.”
He went on to add that he would not expect Senior Constable Walker to come in on duty if he had been drinking because he
would not wish him to break the law by driving. He did admit that, infrequently, relief would be sought from Perth. He made in
clear that, if officers declined to make themselves available after hours or if they simply showed a tendency to make themselves
unavailable, then “they wouldn’t have stayed there very long”. However, Mr Horton retired in 1993. He does not and did not
know Sergeant Hoath, although he recalled him, and knew nothing of what occurred during Sergeant Hoath’s time in Mandurah.
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Senior Constable Walker was Sergeant Hoath’s predecessor as SOCO at Mandurah. He gave evidence of what he told
Sergeant Hoath about the requirements to be available and contactable forthwith, and at all times, and that that was
management’s expectations. However, that is not evidence of whether Sergeant Hoath was placed on-call by Superintendent
Watson or Superintendent Napier during the periods to which the claims relate. That evidence is of little value.
19 SOCO’s collect evidence at scenes of crime, secure it and, to some extent, analyse it and give evidence about this in the courts.
At all times, Sergeant Hoath was the only SOCO working in the district of which Mandurah was a part, and he covered the
whole Peel District. SOCO’s are, as the evidence revealed, important and valuable officers and their services are greatly in
demand. It is also quite obvious that, particularly in relation to major crimes, such as murder, rape and others, their services are
necessary and are often required out of hours. Crime does not work from 9.00 am to 5.00 pm.
20 As we understand it, Sergeant Hoath, who was then a Senior Constable and remained one whilst he was at Mandurah, was
posted there as part of a scheme of appointing SOCO’s to country centres in this State. In 1996, a plan called the “Delta Plan”
came into operation. This was a radical change in the management and/or administration of the Police Force. This meant that
the officer in charge of every police district, a Superintendent, became the sole authority and manager in his/her district,
responsible for budget management, all personnel and all police operations and matters within the district, subject however to
the Commissioner’s direction, given directly to an officer or through other senior officers.
21 Sergeant Hoath’s evidence was that he followed the direction of Mr Neville at all times and particularly during the period, the
subject of these claims. However, the evidence is quite clear that the two Superintendents who were the officers in charge of the
Bunbury or Peel districts, in which Mandurah was situate during Sergeant Hoath’s service there, were the ultimate authority in
the districts at all material times. Further, it was they and only they, as district officers, who were delegated on behalf of the
Commissioner to decide whether to place officers on-call or not pursuant to the enterprise bargaining agreements (hereinafter
referred to as “EBAs”). No other officer had power to do it except an officer acting as Superintendent whilst either of the
Superintendents was absent on leave or for some other reason. That fact was not in dispute.
22 There was no roster of any description in place requiring Sergeant Hoath to be on-call. There was evidence from Mr Neville, Mr
Horton and Superintendent Watson of a requirement that SOCO’s, or some of them, be on-call at all times, but this arrangement
did not mean that they would be paid in accordance with the EBA, or at all. We do not think that Superintendent Watson’s
evidence was the same as that of the other two officers and it is clear from a memorandum of his, to which we will refer
hereinafter, that his reference to quasi on-call arrangements meant precisely that, namely that they were not on-call arrangements
requiring persons to be available and contactable at all times, within the meaning of the EBAs, but quasi arrangements.
23 According to Superintendent Watson who insisted that his remarks were directed at Bunbury and at officers in SOCO and
detectives in Bunbury, this regimen for SOCO’s was supported by threats of transfer if they did not comply with it. It is of
course quite clear that, at all material times, Sergeant Hoath was provided with a police vehicle which he kept secure at his
home. This vehicle carried his substantial equipment and enabled him to answer calls out of hours more readily and more
conveniently, if he kept it at home. In particular, of course, he would not be required to keep it in an insecure place such as the
police yard or to be loading and unloading it continually.
Pager, Telephone, Car
24 Sergeant Hoath was also provided from the beginning with a pager and then his own mobile telephone which was clearly for
ease of contact with him during hours and after hours and for ease of contact by him with others, it is fair to say. Mobile
telephones were also provided to other officers as a more secure means of communication. There is no doubt on the evidence
that Sergeant Hoath received and answered some calls out of hours and in the early hours of the morning as well. Further, he
was telephoned out of hours for advice and detectives visited his home for advice in relation to matters within his expertise. At
no time did anyone rescind Mr Neville’s order or direction to Sergeant Hoath, but that was clearly explained by Superintendent
Watson and Superintendent Napier on the basis that they did not know of it and therefore could not rescind what they did not
know about. There is certainly no evidence that Sergeant Hoath or anyone else told them about Mr Neville’s direction or that
Sergeant Hoath told anyone else for the purpose of this fact being communicated to Superintendent Watson or Napier. There is
no evidence, for example, that he mentioned the existence of this direction to Detective Sergeant Beaman, his immediate
supervisor. We should add that there was no evidence that Mr Neville’s direction was in writing; not that that affected its
validity.
Delta
25 In 2000, there was a reorganisation of districts, but the two affected districts still remained large. One was the South West
District with its headquarters in Bunbury with Superintendent Watson as the district Superintendent, and the other was the Peel
District, of which Mandurah became part, with the headquarters at Mandurah with Superintendent Napier as district
Superintendent.
26 At all material times, Sergeant Hoath covered the whole of the Peel District. In 1998, a new crime management unit was set up
at Mandurah Police Station to deal with matters throughout the whole district. Detective Sergeant Beaman, who was in charge
of the Mandurah detectives, was put in charge as the manager of the crime unit which included all of the detectives, some
uniformed officers and Sergeant Hoath as the SOCO.
27 As part of this reorganisation, so that costs could be controlled, officers were directed not to ring Sergeant Hoath direct. They
had to ring Detective Sergeant Beaman or even Superintendent Watson who would decide whether Sergeant Hoath, as the
forensic officer, should be called out. That is, there was a screening process. Sergeant Hoath certainly did not have to answer
every call therefore.
The Call-Out in Practice – No Direction or Roster - Availability
28 It is necessary to examine, on the evidence, what actually happened as far as Sergeant Hoath’s discharge of his duties during the
relevant periods was concerned.
29 There is no doubt that Sergeant Hoath was available to answer recalls to duty out of hours and that he often did. Indeed, Senior
Sergeant Beaman said that Sergeant Hoath had a good work ethic and was available when required. A recall to duty out of hours
is not a recall within the meaning of clauses 16 and 19 – Recall, of the EBAs, unless it complies with the conditions contained in
that clause. A recall to duty may be a recall to work reasonable overtime, rather than a recall on-call. Further, Sergeant Hoath
often provided out of hours advice by telephone and in person to other officers. His telephone number was posted in all police
stations for contact purposes, as were the telephone numbers of other senior and/or specialist officers. He said that he remained
on-call at all times, that is he was available to return to duty forthwith out of normal hours. Sometimes he attended karate
tournaments in Perth. He also taught karate in Mandurah and left his mobile telephone on whilst he did so. However, he turned
18
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it off in cinemas and theatres. He trained for hockey 1½ hours per week and turned his telephone off while doing so. He also
did so whilst playing hockey at weekends. On three or four occasions, he went to the south of the State. His evidence was that
he did not leave town during the weekends without telling his supervisor, Detective Sergeant Beaman, that he was doing so.
Senior Sergeant Beaman said in evidence that Sergeant Hoath may have told him that, as a number of people did if they were
going away. There was no evidence that he was required to report this, that is his absence from Mandurah during a weekend.
30 Two or three times only did he consume liquor to the extent that it was either not wise to drive or that he was not able, in his
opinion, to attend to his job properly were he called out. On such occasions, he said, he would give advice or ask that the scene
be secured until he got there.
31 There is no doubt from the respondents’ witnesses’ evidence that Sergeant Hoath was called back to duty over the years and
attended out of normal working hours. Neither Superintendent told him that he was on-call at any time, however. Indeed, the
evidence of Senior Sergeant Beaman, then his supervisor, was that he told Sergeant Hoath that he was not on-call at all.
Sergeant Hoath’s evidence was that that conversation did not occur. It was not denied or disputed that Sergeant Hoath was not
replaced whilst he was on leave and that his work was done by Certificate 3 officers who were able and qualified to attend to the
more minor matters including “volume crime”. Also assistance could and was sought from Perth, from Rockingham and even
from Bunbury. Also, the Rockingham officer was based in Mandurah and was used once or twice. On some occasions,
Sergeant Hoath had made those sorts of arrangements himself to cover him when he was going to be away. If he were not
immediately available or available at other times, similar measures were taken or assistance or availed of, including securing the
scene until he could get there.
32 It was the evidence of Superintendent Watson and Superintendent Napier that Mr Neville’s order or direction, to paraphrase
what they said, died after he ceased command. It was in fact Mr Neville’s evidence, too, that his orders would not survive his
departure from his command. Sergeant Hoath’s evidence was that he was continuing to comply with Mr Neville’s order which
had never been revoked or rescinded. It was the evidence of Superintendent Watson and Superintendent Napier that
Sergeant Hoath was not placed on-call by either of them and that, as a matter of fact, he was not required to hold himself
available to return to duty forthwith if called upon. There was no restriction on his drinking liquor or his leaving Mandurah
outside his normal hours of duty. This was compared to officers who are actually placed on-call such as officers placed on-call
by Superintendent Napier to deal with a “bikie presence” in his district on occasion, or the requirements placed upon the Tactical
Response Group officers (see page 210 (AB)) who were required to be “clean” for a week while they were on-call but not the
next week when they were not on-call.
33 As they said, if Sergeant Hoath was available, when sought to be recalled to duty outside hours, he was expected to return. That
is, of course, consistent with the requirement under the EBAs for officers to work reasonable overtime. If Sergeant Hoath was
not available, the witnesses said, and it was not disputed by him, the alternative measures referred to above were resorted to or
taken. Sergeant Hoath did not deny that such measures were or could be taken. The only real dispute was whether it took 40
minutes or 1½ hours for assistance to come from Perth. The difference does not seem to us to be a great deal of consequence.
Significantly, there is no evidence that things went awry whilst he was on leave when these alternative measures or
arrangements were in place. In any event, any disadvantage caused by this distance, as we have indicated, would also be
suffered whilst Sergeant Hoath was on leave and not replaced.
34 As we have said, all of the witnesses for the respondents were adamant that Sergeant Hoath was not on-call and it was not
asserted by him that they directed him to be on-call. No disciplinary action was taken against him if he were not available, nor
was it, on the evidence, contemplated, as it would be if he were on-call. The undisputed evidence was that, if someone was oncall and failed to respond, he would be disciplined. He did not claim “on-call”, he said, because he would not get it. However,
he did claim overtime and was paid it, authorised by Detective Sergeant Beaman, with such payments signed off by
Superintendent Watson or Superintendent Napier.
The Bunbury Memorandum
35 There is one other matter of evidence to which we refer. By memorandum dated 5 July 2002 (see exhibit J (pages 476-478
(AB))), which was the subject of some cross-examination when Superintendent Watson gave evidence. Superintendent Watson,
who was then the district superintendent for the South West District, and which district did not include Mandurah, wrote to
Commander Balchin, the Regional Commander, Southern Police Region, about after hours working arrangements for Senior
Constable Walker, a SOCO stationed in Bunbury since 1995. In evidence, Superintendent Watson said that it also referred to
another SOCO and detective staff, but that is not apparent at all from the memorandum.
36 As Superintendent Watson said in evidence, this was “focussed” on officers in the South West district, not on Sergeant Hoath or
on any other district. He also said that Bunbury was different, among other things, because of the volume of the work and that
officers there were definitely on-call (see page 213 (AB)). In the memorandum, he does make it clear that Senior Constable
Walker was supplied with a pager/mobile phone and told to be available and contactable for call outs after normal working
hours. He does not say that he is always to be available or contactable.
37 He makes it clear in the second paragraph of his memorandum that, if a SOCO officer at Bunbury could not be contacted or was
unavailable for any period outside of rostered hours, as a standard operating procedure, it was his responsibility to notify the
district office and the officer in charge at Bunbury Detectives forthwith. Then, Perth’s SOCO office was notified to ensure
sufficient staff were rostered over that period in the event of a major crime or incident occurring in the South West District.
That is, of course, clear evidence that Senior Constable Walker was not required to be available or contactable at all times
because there were backup procedures to be complied with when he was not available or contactable. That explains, too, in part,
a reference to “quasi” on-call by Superintendent Watson.
38 We also quote the third paragraph hereunder:“I am advised that SOCO staff questioned this practise (sic) at the time, in the absence of payment of an “on-call”
allowance, as per the EBA arrangements, but the officers were told in no uncertain terms that if they did not like the
arrangement or were to claim on-call allowance, then they would be transferred. With this managerial style, the
officers accepted that it was an arrangement, where officers did not claim their full EBA on-call entitlements and in
return were permitted to take the vehicle home to streamline the callout process (for timeliness, etc). The vehicle was
to be used for on-call purposes only. There was no entitlement for private use. This became common-practise (sic)
and a similar arrangement existed with the detectives.”
39 Superintendent Watson also said that he formed the view that the SOCO was to be available for after hour call outs as required,
“hence the allocation of a pager and phone”. He also added that alternate arrangements were to be made with the second SOCO
to cover should Senior Constable Walker be “unavailable or on leave to continue this practise (sic)”. He also said:-
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“South West Scenes of Crime Officers (like other district members) had professional work ethics and goodwill where
they did not claim valid on-call EBA entitlements to assist the district’s finite financial situation. It was their loyalty
and desire to perform well that this status quo worked as it did to mutual satisfaction.”
It is clear, as he said in evidence, that some difficulties arose for Superintendent Watson in this matter because of the Substance
Policy of the police force, as a result of which officers were expected not to socialise and consume alcohol and to be contactable
at all times to attend their specialist functions. There is no evidence, of course, that that was so in this case. We say that
notwithstanding the fact that Superintendent Watson said “in practicality”, Sergeant Hoath was performing the same duties as
the Bunbury SOCO’s. That was not an unqualified equation of the two positions. Superintendent Watson did qualify that by
saying that Sergeant Hoath was performing the same tasks under Detective Sergeant Beaman as Senior Constable Walker was.
It is to be noted that, under Detective Sergeant Beaman, he was to be called out only when it was necessary, in that officer’s
judgement, that he be called out. It is clear from the evidence that there was therefore to be a restriction on the use of
Sergeant Hoath’s services, whether he was on overtime or on-call.
Superintendent Watson, in evidence, was unable to support an on-call allowance claimed by Sergeant Hoath. He also made it
clear that officers were on-call in Bunbury because the distance from Perth to Bunbury made assistance from Perth not a “viable
option”. It is clear that it would be certainly more difficult for assistance to be obtained from Perth if it was required in Bunbury
than in Mandurah. That also militates against equatability between the two.
FINDINGS
Sergeant Hoath is married with two children and therefore has family responsibilities. He gave evidence of his involvement in
karate and hockey.
Sergeant Hoath was not rostered on-call.
His Worship found that during the periods of the claims no-one in the police service, and, in particular, his immediate
“supervisors” at the Mandurah police station or the relevant district superintendent, who would have been the “duly authorised
senior officer” who could direct him to be on-call, considered Sergeant Hoath to be on-call or entitled to any on-call allowance.
His Worship also went on to find that the suggestion that an officer could legitimately be on-call and entitled to an on-call
allowance without the knowledge of anyone in authority in the police service was, in his view, untenable.
His Worship accepted that Sergeant Hoath made himself generally available within his police district, and found that because of
his own conscientiousness that that was the expectation of the forensic division and fellow SOCO’s, since SOCO’s have a
unique skill and play an important role in crime detection.
From the records it was established that he was paid overtime on average no more than twice a month, and it was his evidence
that he was paid overtime each time he was called out, although it was accepted that there were times when officers would
telephone him or attend at his home for advice. That evidence, the Industrial Magistrate found, was not consistent with
Sergeant Hoath’s evidence that he was “regularly called out after hours”.
His Worship also found:(a) That he was not satisfied that Sergeant Hoath was “directed” by Mr Neville to be available to respond forthwith for
duty outside of his ordinary working hours.
(b) That he was not satisfied that Sergeant Hoath was directed to remain contactable by telephone or paging system for an
identifiable situation as envisaged by the on-call clauses.
(c) That Mr Neville did not give Sergeant Hoath any indication that he was directing him to be on-call as provided for in
the agreements.
(d) That Mr Neville admitted that he was aware that there was no on-call allowance payable in the circumstances that
Sergeant Hoath was in because “the hierarchy of the Police Department wouldn’t accept the fact that it was a
necessary expenditure … (for budgetary reasons)”.
(e) That as the duly authorised senior officer Mr Neville consciously did not authorise Sergeant Hoath to be on-call for
the purpose of the on-call allowance clauses.
(f) That even if Mr Neville had directed Sergeant Hoath to be on-call, it could not have been the intention of the parties to
the agreements that an officer could be placed on-call indefinitely.
Thus, the claims were dismissed by His Worship.
ISSUES AND CONCLUSIONS
Similar matters have been considered in Hill v Minister for Police and Another (2004) 84 WAIG 3189 at 3199 (FB) and
Cornthwaite v Minister for Police and Another (2005) 85 WAIG 26 (FB).
The crux of all of these matters are clauses 16 and 19 of the relevant EBAs which remains the same throughout.
Clauses 16(1) and 19(1) read as follows:“(1)
For the purpose of this clause:
"On-call" shall mean a situation in which an employee is rostered, or directed by a duly authorised senior
officer, to be available to respond forthwith for duty outside of the employee's ordinary working hours or
shift. An employee placed on-call shall remain contactable by telephone or paging system for all of such time
unless working in response to a call or with the consent of his or her appropriate senior officer.
"Close-call" shall mean a situation in which an employee is rostered, or directed by a duly authorised senior
officer, that they are or may be required to attend for extra duty sometime before their next normal time of
commencing duty and that the employee is to remain at his or her residence and be required to be available
for immediate recall to duty.
"Stand-by" shall mean a situation in which an employee is rostered or directed by a duly authorised senior
officer to remain in attendance at his or her place of employment at that time, overnight and/or over a nonworking day, and may be required to perform certain tasks periodically or on an ad hoc basis. Such employee
shall be provided with appropriate facilities for sleeping if attendance is overnight, and other personal needs,
where practicable.”
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Clauses 17(1) and 18(1) of the relevant agreements, which refer to overtime entitlements, read as follows:“(1)
An employee may be required to work reasonable overtime and such employee shall work overtime in
accordance with such requirement.”
Overtime entitlements under the agreements are, of course, plainly different from on-call entitlements and arise from two
entirely separate and distinct clauses of the EBAs. Overtime is a different kind of outside ordinary hours worked, to that done
on-call, regulated differently under the agreement, and paid at different rates (see Hill v Minister for Police and Another (FB)
(op cit) at page 3198). It is to be noted that an employee is required to work only reasonable overtime, and has no duty to work
unreasonable overtime.
Thus, a person who is required to work overtime consisting of actually being on-call at any given time, first of all is probably
being placed on-call, and even if he/she has not, would not be required to work that sort of overtime since it is quite arguably not
reasonable.
An on-call allowance, as defined, must be construed in the context of the whole of each EBA in which it appears. In order to be
eligible to claim an on-call allowance for work done outside ordinary hours, an employee such as Sergeant Hoath must be
rostered or directed by a duly authorised senior officer and no-one else. Further, he/she must be so rostered or directed to be
available to respond forthwith for duty outside ordinary hours of duty.
“Rostered” means precisely that. An employee is placed on a roster which requires her/him to be available outside ordinary
hours and to respond forthwith for duty outside those ordinary hours or shifts. “Ordinary hours” are defined in clauses 7(1)(a)
and 16(1)(a) of the relevant EBAs.
There was no evidence of any such roster at any time for Sergeant Hoath in this case.
“Directed” means that an employee is directed to do the same. A person is directed if he/she is managed, controlled, given
authoritative instructions to, commanded or ordered to do something (see Hill v Minister for Police and Another (FB) (op cit) at
page 3198 (paragraph 70)). A person is directed if the direction is made and conveyed orally or in writing by the duly authorised
officer or another officer acting on his/her behalf or with his/her authority. The person is also directed, within the meaning of
clauses 16 and 19 (supra), if he/she performs on-call duties which are acquiesced in, known to and availed of by a duly
authorised officer, either directly or indirectly (see Cornthwaite v Minister for Police and Another (FB) (op cit) and Hill v
Minister for Police and Another (FB) (op cit)). Further, such direction may be impliable from the circumstances of any one
case.
An employee is duly placed on-call by such direction or roster and is then by the clause required to remain contactable by
telephone or paging system for all of the time when she/he is on-call, unless she/he is working in response to a call or is not
contactable because she/he has received the consent of her/his appropriate senior officer to be non-contactable.
Thus, an employee is required to comply with and be subject to a roster or direction in accordance with those conditions before
there can be a valid claim for an on-call allowance. There is no requirement on the employer to pay such an allowance unless
those preconditions have been complied with.
Further, by virtue of clauses 16(3) and 19(3), no payment by way of an on-call allowance shall be made in respect of any period
for which payment is made in accordance with the overtime clause when the employee is recalled to work.
It is, thereby, quite clear that if an employee is paid overtime for hours worked outside ordinary hours, having been recalled to
work, then that employee cannot claim or be paid on-call payments under clauses 16 and 19. Such an employee is only on-call
because she/he is rostered or directed by a duly authorised officer to be available outside ordinary hours or shift.
Further, in the terms of the agreements, a police officer as employed cannot decide that she/he is on-call. That employee has to
be directed or placed on roster by a duly authorised officer.
In this case, many of the facts are clear. For a duly authorised senior officer to roster or direct an officer to be on-call, there
must be a written roster, or an express written or oral direction, or a direction impliable from the circumstances (see some
discussion of this in Cornthwaite v Minister for Police and Another (FB) (op cit)).
It was not in issue that the relevant delegation of the Commissioner’s power to place officers on-call for the purposes of the
relevant agreements is that published by the then Commissioner of Police on 13 October 1989 (see exhibit I and see also
Mr Eacott’s evidence at page 187 (AB)).
The delegation confers the delegated power only on “the relevant Regional Officer or Branch Head (see page 475 (AB)).
It was common ground that, for the purposes of the delegation, “regional officers” are now “district officers” and that for the
purposes of the claim the relevant district officers were Superintendents Napier and Watson who were the relevant district
officers during the period to which the claims relate. They were the only duly authorised officers in the district and the only
persons who were duly authorised officers and therefore qualified to place Sergeant Hoath on-call, within the meaning of the
EBAs, at the material times.
There was, as a matter of undisputed fact, no roster and no direction from those officers to Sergeant Hoath at any material time
placing him on-call in terms of clauses 16 and 19 (see pages 200 and 237 (AB)). Indeed, further, Sergeant Hoath’s line
manager, Senior Sergeant Beaman, gave evidence that he told him that he was not on-call, although he denied it.
Sergeant Hoath did not at any time allege that he was placed on-call, within the meaning of the EBA, by any authorised officer
after 1996.
The evidence on which Sergeant Hoath relied to establish that he was on-call was evidence of two superintendents who had been
retired for some time, indeed in 1993 and 1995. Neither had any knowledge of what occurred in relation to Sergeant Hoath after
their retirements or during the period to which Sergeant Hoath’s claim relates.
There was, it was clear, no roster and no evidence of a direction from a duly delegated district officer. Indeed, that was
Sergeant Hoath’s evidence also (see page 145 (AB)). However, Sergeant Hoath’s case was that Mr Neville placed him on-call.
Mr Horton retired from the police force in 1993. Further, he had had no dealings with Sergeant Hoath and was simply not his
commanding officer during the period of the claim, and certainly not a regional or district officer. His evidence of his directions
to others was of no weight in this matter.
Senior Constable Walker’s evidence was merely the evidence which he himself was expected to do and predated the Delta
change in police organisation and administration. It was therefore also of little weight. Mr Neville, however, gave direct
evidence that he told Sergeant Hoath that he would have to be available outside normal hours of duty to attend crime scenes.
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The learned Magistrate found that Mr Neville had not directed Sergeant Hoath to be on-call. However, Mr Neville for the
period of the claim was not Sergeant Hoath’s regional officer, district officer or branch head for the purposes of the on-call
delegation. Further, Mr Neville accepted that once he was no longer in charge of Sergeant Hoath it was up to Sergeant Hoath’s
current supervisors to direct him and that included directing him to be on-call or place him on a roster (see page 115 (AB)).
Such a view is supported by the major change brought about by Delta, whereby the command of Sergeant Hoath by the officer
in charge of the forensic division ceased and the command of Sergeant Hoath and all personnel within the district was exercised
by successive district officers of the rank of Superintendent. That was a proposition accepted too by Sergeant Hoath (see
page 145 (AB)).
There was clear evidence from Superintendents Napier and Watson that any on-call direction given by Mr Neville did not
continue in force once Sergeant Hoath was no longer under the management of the forensics branch of which Mr Neville was
head, but that he was under their control and direction. It is quite clear and we are satisfied that a direction given by Mr Neville
could not bind, in the absence of authority to the contrary, district officers on whom authority had devolved as a new form and a
more complete form of authority for the management and control of districts under the Delta Plan, including all police personnel
in the district and including, for the purposes of these proceedings, Sergeant Hoath.
There was no evidence either that Superintendent Watson or Superintendent Napier had continued Mr Neville’s earlier direction.
Indeed, their undisputed evidence was that Sergeant Hoath was not placed on-call by either of them. Indeed, their undisputed
evidence also was that he was expected to return to work to perform reasonable overtime if available. It was also asserted by
Superintendent Watson that unlike the Bunbury forensic officers who were on-call, Sergeant Hoath was not on-call.
Sergeant Hoath did not ever put in a claim for an on-call allowance.
Further, there was undisputed evidence that if Sergeant Hoath were not immediately available to attend a crime scene other
arrangements could be put in place and were put in place, something not denied by him. They could also call on Rockingham
and Bunbury forensic officers and a forensic officer who lived in Mandurah, as well as Certificate 3 officers for minor matters,
and did so. In addition, they could seek the assistance of Perth forensic officers who could get to Mandurah fairly quickly and
who were on duty 24 hours a day. Further, they could preserve the crime scene until Sergeant Hoath was available, or could use
officers with other qualifications to attend minor matters.
There was undisputed evidence that when he went on leave Sergeant Hoath was not replaced by another officer and that his
district made do with the other measures referred to in paragraph 76 and other paragraphs above.
In 1998, too, a specific arrangement was put in place to ensure that Sergeant Hoath was not contacted outside ordinary hours
unless it was absolutely necessary. That evidence was not contradicted. That some officers might have ignored that and gone
direct to him does not weaken the fact that he was not required to be available and contactable for all matters, which is what
Superintendent Watson referred to, too, in his evidence.
On the occasions when he was recalled to duty Sergeant Hoath claimed overtime and was paid it. It is also clear that he was
seldom recalled outside his normal hours of duty, although he received enquiries and was asked for advice. For example, he was
called out once in 20 weeks in 1998 and six times in 34 weeks in 1999, according to the only records available.
Other options were readily available if he were unavailable, as we have already said was the case on the evidence.
It is, of course, necessary for Sergeant Hoath to establish that he was available to be called to duty forthwith 24 hours a day, or
that alternatively he had consent from his superiors not to be available 24 hours a day. The employee must then remain
contactable by telephone or paging system for all of such time unless working in response to a call, or, as we have said, unless
he had the consent of his or her relevant senior officer. It would seem that he certainly had that consent. That was so, on his
evidence, and on the whole of the evidence, his required availability was consistent with his being required to work reasonable
overtime, rather than with being a person on-call. The volume of his call outs, insofar as it was recorded and not denied by him,
supports such a view in practice, even though he did receive enquiries out of hours which were not quantified.
There is no evidence that Sergeant Hoath was directed to be available to respond forthwith for duty outside his ordinary working
time, at all times. There is no evidence that he was required to remain or was contactable by telephone or paging system for the
purposes of a direction to him to remain contactable by telephone or paging system. In fact, the evidence is to the contrary and
includes his own evidence that he was not always available or contactable.
The successive supervisors did have knowledge of his after hours call outs, but they did not accept them as on-call allowance
claims because neither had placed him on-call and they could not acquiesce in what Mr Neville had directed because the
undisputed evidence was that they knew nothing of the direction. He was then directed to be on-call, we so find.
Relevantly, however, the use of the car and the phone which he was given was consistent with his being on-call, but also
consistent with requiring it for his duties both inside and outside hours, on overtime work.
The clear evidence was that Sergeant Hoath was not required to be and was not always contactable or available to return to duty
forthwith. It was also the evidence that he did not always return to duty. He had the option of declining if he were not available.
He was not disciplined when he was unavailable and it was never suggested that he should be. We so find.
It is quite clear, as His Worship found, that, even if he had been directed to be on-call by Mr Neville that such a direction could
not continue indefinitely. Indeed, there is something to be said for the proposition that unless implicitly or expressly adopted by
his successors, then any earlier direction by Mr Neville could not continue. We so find.
The evidence was that it was not continued or adopted by Superintendents Napier or Watson because they did not know of it.
The evidence was that it was not so continued or adopted.
Further, although it was not argued by either side, as the President observed in Cornthwaite v Minister for Police and Another
(FB) (op cit), clause 16(3) of the 1996 EBA, repeated in each EBA thereafter, and which reads as follows,
“(3)
Payment in accordance with subclause (2) shall not be made in respect to any period for which payment is
otherwise made in accordance with the provisions of Clause 17. - Overtime when the employee is recalled to
work.”
means that a person cannot be paid on-call rates when payment is correctly made in accordance with clause 17. We so find.
We would also add this. Hill v Minister for Police and Another (FB) (op cit) is the authority for the proposition that on-call can
be a directed or rostered state of affairs over a long period. There was some suggestion that this might have occurred with
another SOCO at Mandurah after Sergeant Hoath left Mandurah. Insofar as His Worship found otherwise, he was wrong.
However, that is not material to the merit of his decision.
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Further, Mr Neville’s evidence that he admitted that he was aware that there was no on-call allowance payable because “the
hierarchy of the Police Department wouldn’t accept the fact that it was a necessary expenditure … (for budgetary reasons)”, as
His Worship said, is not an opinion which can affect the merit of any claim for on-call allowance. We wish to make it clear that
“budgetary reasons” do not absolve any employer from complying with the terms of an award or industrial agreement (see s114
of the Act), nor does it prevent the agreement or award being enforced against the employer; so is a requirement that an
employee work overtime which is not reasonable.
Next, a direction to work without pay on-call, contrary to an EBA (ie) an industrial agreement, is unlawful. However, what His
Worship said did not, as we understand it, constitute a finding, and if it did, it could not affect the finding on the merits.
We would also add that there was not a great deal of conflict in the evidence, but, on a careful consideration of the submissions
insofar as His Worship decided the matter on questions of credibility with the advantage of seeing and hearing the witnesses,
then he made no glaringly improbable material finding, nor did he otherwise err in his findings as such errors are identified in
Fox v Percy (2003) 197 ALR 201 and the cases cited therein, particularly Devries and Another v Australian National Railways
Commission and Another [1992-1993] 177 CLR 472.
CONCLUSIONS
Accordingly, it was not established at first instance that there was any express or implied direction which existed and was valid
at the times to which the claims relate, which placed Sergeant Hoath on-call. There was no roster at all referred to in evidence
and it was not suggested that he was rostered to be on-call. As a matter of evidence, at the material times, no direction existed
which required Sergeant Hoath to be available to respond forthwith for duty outside his ordinary working hours or shifts. He
was not required to be available forthwith at all times and to every call. Sometimes he was not required to respond. Sometimes
he did not respond forthwith and was not required to. It was open to find in fact that he was being required to work reasonable
overtime, as required by clauses 17 and 18 of the EBAs. Alternatively, for all of the reasons which we advanced above, he did
not establish otherwise.
Further, it was open to find that Sergeant Hoath was not required to and did not remain contactable by telephone or paging for
all of the time that it was alleged that he was on-call, relevant to these claims. He was free to lead his own life, to some extent,
in that he was not prohibited from drinking or from leaving Mandurah and, from the proven volume of calls, it is clear that he
was able to. It was therefore open to find and correct to find that he was not on-call or that it had not been established that he
was during the periods referred to in the claims. He did not therefore establish that he was entitled to be paid or claim on-call
allowances in accordance with the subject agreements.
FINALLY
For those reasons, it was not established that Sergeant Hoath was “on-call” within the meaning of clauses 16 and 19 of the
agreements, or that he had any valid claim as the claims filed by him alleged.
The learned Magistrate did not err as alleged. The appeal is not, in our opinion, made out. We would, for those reasons,
therefore, dismiss the appeal.
For those reasons, the appeal is dismissed.
Order accordingly

2005 WAIRC 00847
PARTIES

CORAM

DATE
FILE NO/S
CITATION NO.
Decision
Appearances
Appellant
Respondent

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
CHRISTOPHER LANGDON HOATH
APPELLANT
-andMINISTER FOR POLICE AND THE COMMISSIONER OF POLICE WESTERN AUSTRALIAN
POLICE SERVICE
RESPONDENT
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER S J KENNER
COMMISSIONER S WOOD
FRIDAY, 1 APRIL 2005
FBA 48 OF 2004
2005 WAIRC 00847
Appeal dismissed.
Ms L Roche (of Counsel), by leave, and with her Mr R G Houghton
Mr R Bathurst (of Counsel), by leave
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Order
This matter having come on for hearing before the Full Bench on the 31st day of January 2005, and having heard Ms L Roche (of
Counsel), by leave, and with her Mr R G Houghton, on behalf of the appellant and Mr R Bathurst (of Counsel), by leave, on the
behalf of the respondent, and the Full Bench having reserved its decision on the matter, and the reasons for decision being delivered
on the 1st day of April 2005, it is this day, the 1st day of April 2005, ordered and declared that appeal No FBA 48 of 2004 be and is
hereby dismissed.
By the Full Bench
(Sgd.) P J SHARKEY,
[L.S.]
President.

FULL BENCH—Procedural Directions and Orders—
2005 WAIRC 00514
PARTIES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
CLASSIC PRODUCTS PTY LTD
APPELLANT
-andRAY STEIN
RESPONDENT

CORAM

DATE
FILE NO/S
CITATION NO.
Decision
Appearances
Appellant
Respondent

FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER A R BEECH
COMMISSIONER J L HARRISON
FRIDAY, 4 MARCH 2005
FBA 3 OF 2004
2005 WAIRC 00514
Appeal dismissed.
No appearances
No appearances

Order
This matter having come on for hearing before the Full Bench on the 4th day of March 2005;
AND WHEREAS there was no appearance by or on behalf of either party;
AND WHEREAS the Full Bench was satisfied and found that, pursuant to s.27(1)(d) of the Industrial Relations Act 1979 (as
amended), both parties had been duly served with notice of the proceedings and that the Full Bench could and should proceed to
determine the matter in the absence of the parties;
AND WHEREAS since no step had been taken in the proceedings by or on behalf of the parties since the 20th February 2004 to
prosecute the appeal;
AND WHEREAS no explanation was advanced why that was so, and there was no evidence that any further step would be taken, the
Full Bench found that the appeal herein should be dismissed for want of prosecution;
AND WHEREAS the appeal herein was instituted more than twenty-one days after the date of the decision against which the appeal
is brought;
AND WHEREAS no order has been made extending the time within which the appeal herein might be instituted;
AND WHEREAS the appeal is therefore incompetent;
AND WHEREAS by not appearing the parties have waived their rights pursuant to s.35 of the Industrial Relations Act 1979 (as
amended);
AND the Full Bench having determined that the appeal should be dismissed for want of prosecution, it is this day, the 4th day of
March 2005, ordered that appeal No. FBA 3 of 2004 be and is hereby dismissed.
By the Full Bench
(Sgd.) P J SHARKEY,
[L.S.]
President.
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AWARDS/AGREEMENTS—Application for—
2005 WAIRC 00815
THE HOME AND COMMUNITY SERVICES ENROLLED NURSES (ALHMWU) AWARD 2002
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH
APPLICANT
-vSILVER CHAIN NURSING ASSOCIATION INC
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DATE
TUESDAY, 29 MARCH 2005
FILE NO
A 1 OF 2003
CITATION NO.
2005 WAIRC 00815
Result

Application dismissed

Order
WHEREAS this in an application to make a new award named the Home and Community Services Enrolled Nurses (ALHMWU)
Award 2002 and an interim award pending the making of the new award; and
WHEREAS the application for an interim award was listed for hearing and determination on the 7th day of February 2003; and
WHEREAS on the 6th day of February 2003, the applicant wrote to the Commission requesting that the hearing be adjourned until
the conclusion of proceedings before the Australian Industrial Relations Commission and the adjournment was granted; and
WHEREAS this application was listed for mention only on the 14th day of March 2005; and
WHEREAS on the 11th day of March 2005, the applicant advised that it wished to discontinue the application and requested that the
hearing be vacated; and
WHEREAS the respondent agreed to the application being discontinued; and
WHEREAS on the 24th day of March 2005, the applicant filed a Notice of Discontinuance in respect of this application;
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders:
THAT this application be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner.

AWARDS/AGREEMENTS—Application for variation of—
No variation resulting—
2005 WAIRC 00823
PARTIES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
SECRET HARBOUR CHILD CARE CENTRE

CORAM
DATE
FILE NO/S
CITATION NO.

APPLICANT
-vLIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN BRANCH
RESPONDENT
CHIEF COMMISSIONER A R BEECH
WEDNESDAY, 30 MARCH 2005
APPL 1554 OF 2004
2005 WAIRC 00823

Result
Representation
Applicant
Respondent

Application discontinued
No appearance
No appearance
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Order
WHEREAS an application was lodged in the Commission for a waiver of the redundancy payments prescribed in the Children’s
Services (Private) Award;
AND WHEREAS the applicant’s agent subsequently filed a Notice of Discontinuance in the Commission;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order THAT the application be discontinued.
(Sgd.) A R BEECH,
Chief Commissioner.

[L.S.]

2005 WAIRC 00786
PARTIES

CORAM
DATE
FILE NO/S
CITATION NO.
Result
Representation
Applicant
Respondent

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH
APPLICANT
-vWESFARMERS CSBP LIMITED
RESPONDENT
CHIEF COMMISSIONER A R BEECH
TUESDAY, 22 MARCH 2005
APPL 1048 OF 2001
2005 WAIRC 00786
Application discontinued
No appearance
No appearance

Order
WHEREAS an application was lodged in the Commission to vary the CSBP and Farmers Award 1990;
AND WHEREAS on 22 March 2005 the applicant filed a Notice of Discontinuance in the Commission;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order THAT the application be discontinued.
(Sgd.) A R BEECH,
Chief Commissioner.

[L.S.]

2005 WAIRC 00785
PARTIES

CORAM
DATE
FILE NO/S
CITATION NO.
Result
Representation
Applicant
Respondent

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH
APPLICANT
-vWESFARMERS CSBPs
RESPONDENT
CHIEF COMMISSIONER A R BEECH
TUESDAY, 22 MARCH 2005
APPL 948 OF 2002
2005 WAIRC 00785
Application discontinued
No appearance
No appearance
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Order
WHEREAS an application was lodged in the Commission to vary the CSBP and Farmers Award 1990;
AND WHEREAS on 22 March 2005 the applicant filed a Notice of Discontinuance in the Commission;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order THAT the application be discontinued.
(Sgd.) A R BEECH,
Chief Commissioner.

[L.S.]

AWARDS/AGREEMENTS—Interpretation of—
2005 WAIRC 00849

DATE
FILE NO
CITATION NO.

INTERPRETATION OF SUB CLAUSE 21(6) EMERGENCY DUTY
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED
APPLICANT
-vDIRECTOR GENERAL, DISABILITY SERVICES COMMISSION
RESPONDENT
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
FRIDAY, 1 APRIL 2005
P 5 OF 2005
2005 WAIRC 00849

Result

Application withdrawn by leave

PARTIES

CORAM

Order
WHEREAS this is an application for an interpretation of the Government Officers (Social Trainers) Award 1988 made pursuant to
section 46(1) of the Industrial Relations Act 1979; and
WHEREAS on the 29th day of March 2005, the applicant filed a Notice of Discontinuance in respect of the application;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby
orders:
THAT this application be, and is hereby withdrawn by leave.
(Sgd.) P E SCOTT,
Commissioner,
[L.S.]
Public Service Arbitrator.

AGREEMENTS—Industrial—Retirements from—
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
No. 296 of 2005
IN THE MATTER of the Industrial Relations Act 1979
and
IN THE MATTER of the filing in the Office of the Registrar of a Notice of Retirement from Industrial Agreement in accordance
with section 41(7) of the said Act
The Disability Services Commission will cease to be a party to the Disability Services Commission (Social Trainers and Client
Assistants) Agency Specific Agreement 2003 PSA AG 30 of 2003 on and from the 11th day of April 2005.
DATED at Perth this 10th day of April 2005.
(Sgd.) J.A. SPURLING,
[L.S.]
Registrar.
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NOTICES—Award/Agreement matters—
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
Application No. PSAAG 9 of 2005
APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “DEPARTMENT OF JUSTICE
JURY OFFICERS AGREEMENT 2005”
NOTICE is given that an application has been made by The Civil Service Association of Western Australia (Incorporated) and the
Attorney General under the Industrial Relations Act 1979 for registration of the above Agreement.
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder.
5. APPLICATION AND PARTIES BOUND
5.1 The parties bound by this Agency Specific Agreement are the Civil Service Association of Western Australia
Incorporated and the Attorney General.
5.2 This Agreement shall apply to all employees who are employed as Jury Officers in the Department of Justice.
5.3 This Agreement shall stand-alone and will apply throughout Western Australia.
5.4 At the date of registration the approximate number of employees covered by this Agreement is 25.
A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth.
J. SPURLING,
Registrar.
8 April 2005

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
APPLICATION NO. 338 OF 2005
APPLICATION FOR VARIATION OF AWARD
ENTITLED
“IRON ORE PRODUCTION & PROCESSING (BHP BILLITON IRON ORE PTY LTD) AWARD 2002”
NOTICE is given that an application has been made to the Commission by The Construction, Forestry, Mining and Energy Union of
Workers under the Industrial Relations Act 1979 for a variation of the above Award.
As far as relevant, those parts of the variation which relate to scope and area are published hereunder:Vary “SCHEDULE III- AWARD CLASSIFICATIONS” by adding the following at the end of SCHEDULE III:6.
Train controller A person at this level will be competent to perform train control duties over all or any part of the
Company’s rail road
7.
Train Co-Ordinator A person at this level will be competent to co-ordinate train movements and organise all
work at and around a junction within the Company’s rail road
8.
Crew Development Officer A person at this level will be competent to instruct and develop the skills of engine
drivers in all aspects of the operation of trains on the Company’s rail road
9.
Rail Supervisor A person at this level will be competent to supervise all aspect of rail road operations on the
whole of or any part of the Company’s rail road.
A copy of the proposed variation may be inspected at my office at 111 St George's Terrace, Perth.
(Sgd.) J.A. SPURLING,
[L.S.]
Registrar.
11 April 2005.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
APPLICATION NO. A3 OF 2005
APPLICATION FOR REGISTRATION OF AN AWARD
ENTITLED
"IRON ORE PRODUCTION & PROCESSING (ENGINE DRIVERS) AWARD 2005”
NOTICE is given that an application has been made to the Commission by The Construction, Forestry, Mining and Energy Union of
Workers under the Industrial Relations Act 1979 for the above Award.
As far as relevant, those parts of the Award which relate to area of operation or scope are published hereunder.
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3. Scope and area of application
This award shall apply throughout the State of Western Australia and shall apply to all
engine drivers working on the BHP Billiton Iron Ore Pty Ltd railroad who are employed
by any person or company other than BHP Billiton Iron Ore Pty Ltd and to all
employers employing such persons.
A copy of the proposed Award may be inspected at my office at 111 St George's Terrace, Perth.
[L.S.]

(Sgd.) J.A. SPURLING,
Registrar.
11 April 2005.

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
APPLICATION NO. 283 OF 2005
APPLICATION FOR VARIATION OF AWARD
ENTITLED
“THE WESTERN AUSTRALIAN PROFESSIONAL ENGINEERS (GENERAL INDUSTRIES) AWARD 2004”
NOTICE is given that an application has been made to the Commission by The Association of Professional Engineers, Australia
(Western Australian Branch) Organisation of Employees under the Industrial Relations Act 1979 for a variation of the above award
under the Industrial Relations Act 1979 for a variation of the above Award.
As far as relevant, those parts of the variation which relate to scope and area are published hereunder:By deleting Clause 1.3 – Area and Scope, and inserting in lieu the following:1.3 AREA AND SCOPE
1.3.1
This Award shall operate throughout the State of Western Australia and shall include those areas which are
described in Section 3 of the Industrial Relations Act 1979.
1.3.2
This Award shall apply to all employees eligible to be members of the Association of Professional Engineers
Australia (Western Australian Branch) Organisation of Employees employed in the classifications defined in
Clause 1.5 - Definitions
(a) in the industries listed in 1.3.3; and
(b) employed in the engineering callings listed in 1.3.4
and to the employers who employ those employees.
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1.3.3 Industries
Aeronautical Engineering Industry
Bio Engineering Industry
Civil and Construction Industry
Chemical Engineering Industry
Combustion/Heating, Hot Water/Ventilation Engineering
Industry
Communications Engineering Industry
Communications Engineering Industry
Electrical Engineering Industry
Electronic Engineering Industry
Engineering Consultancy Industry
Engineering Design Industry
Engineering Labour Hire Industry
Environmental Engineering Industry
Fabrication Engineering Industry
Geotechnical Engineering Industry
Hydraulic Engineering Industry
Marine Engineering Industry
Materials Engineering Industry
Mining Industry
Mining Engineering Services Industry
Molecular Engineering Industry
Oil/Gas Industry
Pharmaceutical Production Engineering Industry
Process Engineering Industry
Robotic Engineering Industry
Safety Systems and Controls Engineering Industry
Software Engineering Industry
Sound Engineering Industry
Structural Engineering Industry

1.3.4 Engineering Callings
Aeronautical Engineers
Agricultural Engineers
Avionics Engineers
Biochemical Engineers
Bio Materials Engineers
Biomedical Engineers
Building Services Engineers
Civil & Construction Engineers
Chemical Engineers
Clinical Engineers
Clinical Biomechanical Engineers
Coastal and Ocean Engineers
Combustion Engineers
Computer Systems Engineers
Consulting Engineers
Database Engineers
Design Engineers
Electrical Engineers
Electromechanical Engineers
Electronic Engineers
Communications Engineers
Fabrication Engineers
Genetic Engineers
Geological Engineers
Geotechnical Engineers
Heating, Hot Water Engineers
Hydraulic Engineers
Implant Technology Engineers
Industrial Engineers
Information Systems Engineers
Installation Engineers
Maintenance Engineers
Materials Engineers
Mechanical Engineers
Mechatronic Engineers
Metallurgical Engineers
Mining Engineers
Molecular Engineers
Naval Architecture Engineers
Oil/Gas Engineers
Petrochemical Engineers
Pharmaceutical Production Engineers
Plastics Engineers
Process Engineers
Rehabilitation Engineers
Resource Engineers
Robotic Software Engineers
Rigging Engineers
Risk Engineers
Software Engineers
Sound Engineers
Space Engineers
Structural Engineers
Thermodynamic Engineers
Ventilation Engineers

And by inserting (between Engineering Design Industry and Environmental Engineering Industry) in Clause 16 - Respondents:
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Engineering Labour Hire Industry
DT Workforce
Level 1, 76 Kings Park Road
WEST PERTH, WA, 6005
ETM Placements
163 Eastern Road
SOUTH MELBOURNE, VIC, 3205
Hays Specialist Recruitment
Level 13, 172 St Georges Terrace
PERTH, WA, 6805
Logistics Recruitment Solutions
Level 18, central park, 152 St Georges Terrace
PERTH, WA, 6805
Mining People International
PO Box 1181
WEST PERTH, WA, 6005
A copy of the proposed variation may be inspected at my office at 111 St George's Terrace, Perth.
(Sgd.) J.A. SPURLING,
Registrar.
11 April 2005.

[L.S.]

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS—
2005 WAIRC 00863
PARTIES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
JUDE EDWARD BALM
APPLICANT
-vTECHNICAL TRAINING INSTITUTE
RESPONDENT

CORAM
DATE
FILE NO.
CITATION NO.

COMMISSIONER P E SCOTT
FRIDAY, 1 APRIL 2005
APPL 384 OF 2003
2005 WAIRC 00863

CatchWords

Contractual benefits claim – Entitlements under contract of employment – Application granted –
Industrial Relations Act 1979 (WA) s 29(1)(b)(ii)

Result
Representation
Applicant
Respondent

Application granted

1
2

3
4

5

Appeared on his own behalf
Mr Black

Reasons for Decision
(Given extemporaneously and edited by the Commissioner)
This is an application made pursuant to s.29(1)(b)(ii) of the Industrial Relations Act 1979 by which the applicant seeks an order
that the respondent pay him salary and annual leave entitlements arising under his contract of employment.
The applicant was employed by the respondent as the general manager responsible for education and training between August
2001 and February 2003. He has given evidence which is uncontradicted, and I accept his evidence, that for a period from
approximately October 2001 through to the termination of his employment there were difficulties with him being paid the salary
that he was due. His salary was $80,000 per annum.
The applicant has given evidence, which I accept, of the difficulties incurred by him due to non-payment of the salary due to
him.
An agreement was reached between the parties for an amount of approximately $29,000 to be paid to the applicant to settle this
application. Nine thousand dollars of that settlement has been paid but the remainder, being $19,829.50 being outstanding salary
and holiday pay due to the applicant, has not been paid.
I find that the applicant is due the amount of $19,829.50 being outstanding holiday pay and salary not paid to him by the
respondent, and that is an entitlement pursuant to his contract of employment with the respondent. As that amount has not been
paid, an order shall issue that the respondent pay to the applicant the amount of $19,829.50 within 15 days of today's date.
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Minutes of proposed order shall issue.

2005 WAIRC 00850
PARTIES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
JUDE EDWARD BALM
APPLICANT
-vTECHNICAL TRAINING INSTITUTE
RESPONDENT

CORAM
DATE
FILE NO
CITATION NO.

COMMISSIONER P E SCOTT
FRIDAY, 1 APRIL 2005
APPL 384 OF 2003
2005 WAIRC 00850

Result

Application granted

Order
HAVING heard the applicant and Mr R Black on behalf of the respondent, the Commission, pursuant to the powers conferred under
the Industrial Relations Act 1979, hereby orders:
1.
THAT the name of the respondent be amended to Technical Training Institute Pty Ltd.
2.
THAT that the respondent shall pay to the applicant the amount of $19,829.50. Such payment to be made by the 15th
day of April 2005.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner.

2005 WAIRC 00942
PARTIES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
KHEMAIS BEN-AMOR
APPLICANT
-vSCREENEX AUSTRALIA PTY LTD
RESPONDENT

CORAM
DATE
FILE NO.
CITATION NO.

COMMISSIONER S J KENNER
TUESDAY, 1 MARCH 2005
APPL 697 OF 2004
2005 WAIRC 00942

Catchwords

Industrial law - Termination of employment – Harsh, oppressive and unfair dismissal – Failure by
applicant to prosecute his claim diligently -Application dismissed for want of prosecution – Industrial
Relations Act 1979 (WA) s 23A, s 29(1)(b)(i)

Result
Representation
Applicant
Respondent

Application dismissed. Order issued.

1

2
3

No appearance
Ms D Flint of counsel

Reasons for Decision
(Ex Tempore)
The Commission has before it application 697 of 2004. That application was brought by the applicant against Screenex
Australia Pty Ltd, and the proceedings were commenced on 24 May 2004. The applicant seeks an order pursuant to s 23A
of the Industrial Relations Act 1979 (“the Act”), which contains an allegation that the applicant was harshly, oppressively
or unfairly dismissed and claims certain unparticularised contractual benefits.
The application has somewhat of a chequered history insofar as the conduct of the matter by the applicant is concerned. I
will recite that history in brief terms as follows.
The application was listed for a conciliation conference before a Deputy Registrar on 9 July 2004. As a result of that
conference it appears there was some suggestion the matter was agreed between the parties subject to the conclusion of
certain deeds and instruments of settlement.
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Subsequent to that conference there seems to have been some difficulty between the parties, according to the affidavit of
the respondent's solicitor, Danielle Louise Flint, which has been filed in support of an application to adjourn the substantive
proceedings. The issue in relation to the discussions is not clear, although it appears from the affidavit of Ms Flint that
there is some issue in relation to the content of a deed of settlement and release.
The affidavit of Ms Flint reveals that despite various requests to the applicant and his solicitors for responses in relation to
that matter, the applicant was non-responsive for some time. Indeed that led to the Commission listing the application on 9
December 2004 for show cause why the application should not be dismissed for want of prosecution. At those proceedings
the applicant was informed by the Commission as presently constituted, having indicated that he intended to pursue his
claim, that that was his last opportunity to do so and he would be required to prosecute his claim diligently.
On the strength of his indication that he would be proceeding with the matter, the hearing was listed by a notice, as I have
already observed, dated 17 December 2004, sent to the applicant at his last known address for service, and the respondent's
solicitors, advising that the matter would be listed for hearing and determination today, 1 March 2005.
Subsequent to the listing notice being sent the applicant's new solicitors, Lloyd & Associates, then on the record informed
the Registrar that in its view a further conciliation conference may assist in resolving the matter. Accordingly the
Commission directed a Deputy Registrar to convene a further conciliation conference, without any prejudice whatsoever to
the date of hearing today, in an endeavour to see whether the matter might be resolved by conciliation.
Apparently, according to the submissions of counsel for the respondent, conciliation was not availing and the matter was
not resolved. I am also informed by Madam Associate that the applicant was contacted yesterday by my Chambers to
inform him in clear and unequivocal terms that he was required to appear to proceed with the application, his application,
today, 1 March 2005. This is so, despite the application by the respondent's solicitors, to adjourn the proceedings proper by
reason of unavailability of a key witness.
Despite that, the applicant has failed to appear, and the Commission has already determined that it would proceed to hear
and determine all issues in his absence, given the terms of s 27(1) of the Act. I am clearly of the view that, given the history
of this matter and what can only be described at least in part as the applicant's dilatory conduct of the claim, in light of the
nature of the Commission's jurisdiction and applications of this kind, which are to be prosecuted diligently, that the
applicant's failure to appear this morning is a further indication of his attitude to these proceedings.
In light of all of the foregoing, I am of the view that the applicant has failed to prosecute his claim diligently, has failed to
demonstrate to any extent why the application should not be dismissed for want of prosecution, in light of the history of the
matter, and for those reasons an order will issue giving effect to a dismissal of the application for want of prosecution.

2005 WAIRC 00463
PARTIES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
KHEMAIS BEN-AMOR
APPLICANT
-vSCREENEX AUSTRALIA PTY LTD
RESPONDENT

CORAM
DATE
FILE NO/S
CITATION NO.

COMMISSIONER S J KENNER
TUESDAY, 1 MARCH 2005
APPL 697 OF 2004
2005 WAIRC 00463

Result
Representation
Applicant
Respondent

Application dismissed for want of prosecution
No appearance
Ms D Flint of counsel

Order
THERE being no appearance on behalf of the applicant and having heard Ms D Flint of counsel on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders –
THAT the application be and is hereby dismissed for want of prosecution.
(Sgd.) S J KENNER,
[L.S.]
Commissioner.
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2005 WAIRC 00560
PARTIES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
CHRISTINE ANNE BELL
APPLICANT
-vDOWNUNDER HOLDINGS PTY LTD
RESPONDENT

CORAM
DATE
FILE NO.
CITATION NO.

COMMISSIONER S WOOD
FRIDAY, 11 MARCH 2005
APPL 1598 OF 2004
2005 WAIRC 00560

CatchWords

Termination of employment – Harsh, oppressive and unfair dismissal – Industrial Relations Act 1979
(WA) s 29(1)(b)(i) – Procedural fairness – Whether fair go all round afforded - Reinstatement
impracticable – Compensation ordered.

Result
Representation
Applicant
Respondent

Applicant dismissed unfairly; compensation ordered

1

2

3

4

5

6

7

8

Ms T Butcher as agent
Ms P Saunders

Reasons for Decision
This is an application made pursuant to s.29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”). The applicant Ms
Christine Bell was employed by the respondent as an Accounts Payable – Payroll Officer from 24 June 1999 to 25 November
2004. She was employed for 4 days a week (i.e. 32 hours per week) at the rate of $19.23 per hour (application refers). Ms Bell
alleges she was dismissed unfairly by Ms Saunders the then Assistant Accountant, arising from a conversation about her
working hours. She does not seek reinstatement and instead seeks compensation for her lost earnings.
Evidence was given by the applicant and by Ms Pauline Joss, who worked previously for the respondent in stock control until
about August/September 2004. Evidence for the respondent was given by Ms Patricia Saunders who at the relevant time was the
Assistant Accountant for the respondent. She is now the General Manager of the respondent.
Ms Bell says that when she first commenced with the respondent in mid-1999 their accounts were in considerable disarray. It
took her quite some time to put the accounts in order including the outstanding credits and also to go through archival material.
The days which Ms Bell worked changed at various times, however, leading up to her dismissal and for sometime prior she
worked four days a week and had Fridays off. This is common ground. Ms Bell says she worked hard, got on well with her
colleagues and was praised by management. She received occasional gifts from management. Ms Bell says this changed when
Ms Saunders commenced work for the respondent as the Assistant Accountant. Ms Bell says at that point everything changed
and the working environment got worse. She complains that Ms Saunders was never satisfied. She says, “It didn’t matter what I
did, Pat had a better way”. There were complaints from Ms Saunders about her filing, how she did pay slips, and many other
aspects of her work.
Ms Bell says following her return to work in November 2004 after holidays, Ms Saunders called her in and asked her to change
her day off from Friday to Monday. Ms Bell says she was not happy to do this but agreed to do so on the basis that she be paid
for the public holidays. Ms Saunders rejected this proposal even though others had been paid for public holidays. Ms Bell says
that it was not explained to her why the change was required. Ms Bell said the issue was debated for approximately 10 minutes
and nothing changed. She then said to Ms Saunders, “What are you going to do, sack me?” Ms Bell says that Ms Saunders said
to her, “Yes, you’ve been here a long time”. Ms Bell says that Ms Saunders then said, “I’ll give you five weeks notice”.
Ms Bell says that approximately two weeks later she asked Ms Saunders for a letter indicating why she had been dismissed. She
had earlier asked for such a letter. At that time Ms Bell was working out her notice period. Ms Bell says that Ms Saunders
queried whether, if she gave her a letter, would Ms Bell take action against the company. Ms Bell indicated that she would take
the matter further. Ms Bell says she was told to leave that day.
Ms Bell says she was never given any written or oral warning. She was never told her performance was poor and was not aware
that her job was in jeopardy in any way. Ms Bell says that she asked the accountant for a list of all the matters she was required
to change in her work and this list was never provided. She says she was devastated and humiliated by her sacking. She says
also that morale was generally low in the office and this was due to the approach adopted by Ms Saunders.
Ms Bell commenced a new position on 28 February 2005 for which she receives a wage of $800 per week. She says that she
applied for about 30 jobs in writing since the time of her dismissal and listed a number of jobs that she had applied for.
Mitigation is not contested.
Ms Joss gave evidence that she left the respondent’s employment in August/September 2004. She says the office environment
was hostile and difficult with lots of gossiping. She had no problems dealing with Ms Bell. She says that Ms Saunders was very
intimidating, hostile and made one feel incompetent. Ms Joss says she found Ms Bell to be good and she had experienced no
problem with her payroll except for an overpayment when Ms Bell was on leave. Under cross-examination Ms Joss says that
she was treated fairly by Ms Saunders.
Ms Saunders gave evidence that she commenced with the respondent on 28 July 2003. At that time the applicant was on
holidays. She was introduced to Ms Bell as the Assistant Accountant. Ms Saunders says that Ms Bell’s attitude was that she
was not to interfere with anything she did. At first she steered clear of Ms Bell. At the time Ms Bell was to go on leave Ms
Saunders says she was asked to find out from Ms Bell how to do the payroll. Ms Bell refused to show Ms Saunders how to do
this. Whilst on leave Ms Saunders said she went through the system and found lots of errors. She says there was a non-existent
filing system and Ms Bell would put cheques in various places. Ms Saunders says she tried to put systems in place to improve
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the accounts and payroll. She says that Ms Bell was not receptive to the changes and Ms Bell responded that the duties were not
part of her job. On one occasion Ms Bell indicated that what was asked of her she did not have time to complete. Ms Saunders
told Ms Bell that it was her job as a supervisor to ensure Ms Bell had the time. Ms Saunders says that Ms Bell’s attitude was
that she was always right if questioned. Ms Bell also refused to train people and indicated that it was not her job to do that.
Ms Saunders says that she asked Ms Bell if she would work Fridays and she rejected this. The issue arose as certain matters
needed to be completed on Fridays and the accountant could not accommodate the Friday work. The reason for the change was
explained to Ms Bell. Ms Saunders says that Ms Bell’s work performance was not to a standard required by the company. Ms
Saunders says that Ms Bell was paid three weeks’ notice from 25 November 2004. Under cross-examination Ms Saunders says
that Ms Bell was asked to make various changes and was helped to make these changes. She says verbal warnings were given to
Ms Bell. They had discussions about her work performance not being up to scratch.
The issue of credibility of witnesses is not a significant factor in this matter. However, most of the evidence in contest is
whether essentially Ms Bell or Ms Saunders was the source of the problem. The complaint by Ms Saunders of Ms Bell is that
Ms Bell wanted to do everything her own way and was not open to any change or direction. The complaint by Ms Bell of
Ms Saunders is that she was never satisfied and caused low morale throughout the office. The only other witness to give
evidence was Ms Joss. She reinforced Ms Bell’s evidence that Ms Saunders was a source of low morale in the office. However,
she also gave evidence, in answer to a direct question from Ms Saunders in cross-examination, that she was treated fairly by Ms
Saunders. The respondent brought forward no other witnesses to substantiate a view of Ms Bell’s performance. I note also that
Ms Saunders has since been promoted within the company, so seemingly the respondent is satisfied with her work and was
happy to dispense with the services of Ms Bell. I say this not to suggest that the dismissal was fair or unfair but that if the
dispute amounted simply to a personality conflict between two employees, then the company was content to resolve it by
retaining Ms Saunders’ services, who was more senior but had been there less time. Having seen each witness give evidence I
am more inclined to accept the evidence of Ms Saunders than the evidence of Ms Bell. This leads me to the conclusion that Ms
Bell was resistant to change and liked instead to do things the way she had always done them. Ms Bell admits that she did not
attend sufficiently to filing.
Nevertheless, as I have said the issue of credibility of the evidence is not a significant factor. What is not in contest on the
evidence of both Ms Bell and Ms Saunders is that Ms Bell was never warned that her job was in jeopardy. This is clearly an
aspect of unfairness in her termination. It is also common ground that Ms Bell was never given any written warnings for her
work performance or her attitude to changing procedures.
Ms Bell says unchallenged that she asked the accountant for a list of the matters she was to attend to and this was never
provided. The accountant did not come forward to give evidence. There are some statements on the application file and the
Commission advised parties that no weight would be given to them. The Commission was not alerted prior to hearing to any
difficulty on the part of the respondent with the attendance of any witness. Ms Bell can then complain rightly that having gone
to her superior for instruction, who she had worked for over a long period, she was not given sufficient feedback. I would add
that this element of Ms Bell’s evidence does reinforce my view that there were problems with her work performance of which
she was aware; otherwise why would she have approached the accountant with such a request? If all her work was good, as she
would have the Commission believe, then there was no need to raise the query with the accountant.
There is a clear contest in the evidence of Ms Bell and Ms Saunders as to whether Ms Bell was given any verbal warnings. Ms
Saunders insists that Ms Bell was given verbal warnings on numerous occasions. However, when one weighs her evidence
carefully it is more the case that Ms Saunders complained to Ms Bell about the inadequacies of her approach, or inaccuracies in
her work, and as she says, sought to encourage her to take a different and better approach. Ms Saunders says that Ms Bell was
totally resistant and took the attitude that she had been there a long time, it was her work and she knew what to do. This leads
me to the conclusion that while there was a clear contest between Ms Saunders and Ms Bell over the work performance and
attitude of Ms Bell, Ms Saunders at no time made it clear to Ms Bell the consequences of a failure to adopt the approach
required by Ms Saunders. The absence of any written warnings and the absence of any clear verbal warnings are matters that,
whilst not conclusive of themselves, are to be weighed into the circumstances of the fairness or otherwise of this dismissal.
I turn then to the actual dismissal. It is common ground that Ms Bell was dismissed on 5 weeks’ notice during a discussion with
Ms Saunders over a direction to change her weekly day off to Monday rather than Friday. It is the unchallenged evidence of Ms
Bell that she had changed her days of work, at least twice, since she started with the respondent. These changes were agreed
changes to the contract between the parties. It is Ms Bell’s unchallenged evidence that for sometime prior to the dismissal she
had worked, by agreement, 4 days per week and had Fridays off. Ms Saunders called Ms Bell into the office on the day in
question and advised her that she was in future to have Mondays off. This fitted better with work requirements and the
accountant was not able to accommodate the Friday work. Ms Bell was not happy about this but eventually accepted the change
subject to her being paid for the public holidays. This was not open to any negotiation as far as Ms Saunders was concerned.
Ms Bell also gave unchallenged evidence that other persons had been paid for public holidays. It was a situation where Ms
Saunders was seeking to make a unilateral change to Ms Bell’s contract of employment. After first rejecting the change, Ms
Bell then sought to negotiate the terms of the change. A not unreasonable approach. What then happened is more telling.
Having reached no compromise Ms Bell says unchallenged that she said, “What are you going to do, sack me?” There was no
prior indication that she intended to leave the employment of the respondent. Ms Saunders then promptly gave Ms Bell 5
weeks’ notice to end her contract. Having rejected a unilateral change to her contract on the terms of the employer, Ms Bell was
dismissed. I do not go to the incident some two weeks later when Ms Bell, who had been working out her notice, was then
asked to leave the premises that day; except to say that it is reasonable to ask for a letter stating the grounds for dismissal. She
was subsequently paid the remaining three weeks’ notice from that day, being 25 November 2004.
Mr Da Silva, the Managing Director of the respondent company in the Notice of Answer and Counter Proposal says (in part):
“Recent changes in staff and cross training within the office highlighted her difficulty in coping with changes in
procedures. Ms Bell was given one on one training and assistance to allow her to continue her employment but she refused
to perform a number of accounts payable and payroll functions and she ASKED to be terminated, repeating to various staff
members that she had another position to go to. This was resisted, given the cost of training new staff until the situation
became untenable and Ms Bell’s employment was terminated.”
I cannot see on the evidence how Ms Bell can be said to have “ASKED” to be terminated. She simply asked whether she was
going to be sacked given the unresolved conflict about the unilateral change to her contract. Subsequent to that Ms Bell only
asked to be given a letter explaining her reasons for dismissal. Ms Saunders says that she did not reject the request but wanted
some time to do the letter. This is a matter that should have been attended to promptly, and without the delay about which Ms
Bell gave unchallenged evidence. Ms Bell’s demand was not a demand to provide a letter there and then; she had previously
sought the letter.
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For the reasons expressed it is clear, having regard to the principles enunciated in Undercliffe Nursing Home –v- Federated
Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch 65 WAIG 385, that Ms Bell did
not receive a fair go. I find her dismissal to be unfair. Ms Bell gave evidence of her attempts to mitigate her loss. I find that she
has sought to mitigate her loss. I find also that the relationship, as evidenced at hearing, has truly broken down and cannot be
reinstated.
18 I turn then to the issue of compensation. Ms Bell was without income, except for unemployment benefits, from the end of her
notice payment, i.e. three weeks after 25 November 2004 to 27 February 2005. Ms Bell incurred a loss of income equal to her
weekly wage with the respondent. Ms Bell suffers no on-going loss. The generalised appeal for damages for suffering made on
her behalf is not something that can be awarded. If the applicant is seeking compensation in the form of injury there is no
evidence to support such a claim beyond Ms Bell saying she was devastated and humiliated by her dismissal. I would not award
any compensation for injury. Ms Bell’s wage, according to her application and there is no evidence to the contrary, was at the
rate of $19.23 per hour for 32 hours per week. She therefore received a weekly wage of $615.36. She was out of work for 10.2
weeks. She has therefore suffered a loss arising from her dismissal of 10.2 by $615.36, i.e. $6,276.67. I would award her this
amount in compensation less any taxation payable to the Commissioner for Taxation.
17

2005 WAIRC 00760
PARTIES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
CHRISTINE ANNE BELL
APPLICANT
-vDOWNUNDER HOLDINGS PTY LTD
RESPONDENT

CORAM
DATE
FILE NO
CITATION NO.

COMMISSIONER S WOOD
MONDAY, 21 MARCH 2005
APPL 1598 OF 2004
2005 WAIRC 00760

Result
Representation
Applicant
Respondent

Applicant dismissed unfairly; compensation ordered
Ms T Butcher as agent
Ms P Saunders

Order
HAVING heard Ms T Butcher as agent on behalf of the applicant and Ms P Saunders on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby:
(1)
DECLARES that the applicant, Christine Anne Bell, was unfairly dismissed by the respondent;
(2)
DECLARES that reinstatement is impracticable;
(3)
ORDERS that the said respondent do hereby pay within 7 days of this order, as and by way of compensation the
amount of $6,276.67 to Christine Anne Bell, less any taxation that may be payable to the Commissioner of
Taxation.
(Sgd.) S WOOD,
[L.S.]
Commissioner.

2005 WAIRC 00672
PARTIES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
JULIE CLAIRE DANIELS
APPLICANT
-vCHARLES PARRELLA & ASSOCIATES
RESPONDENT

PARTIES

-andDEAN CHRISTOPHER HEARD
APPLICANT
-vCHARLES PARRELLA & ASSOCIATES
RESPONDENT

CORAM
DATE
FILE NOS.
CITATION NO.

COMMISSIONER J H SMITH
TUESDAY, 15 MARCH 2005
APPL 1280 OF 2004, APPL 1281 OF 2004
2005 WAIRC 00672

1310

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

85 W.A.I.G.

CatchWords

Contractual benefits claims – entitlements under contract of employment – turns on own facts –
Applications upheld – Industrial Relations Act (WA) s 29(1)(b)(ii)

Result

Declaration made that the Applicants are owed contractual benefits. Order made that the Respondent
pay Julie Daniels $947.12 and Dean Heard $947.12 as commission and 9% superannuation.

Representation
Applicants
Respondent

Mr D Heard
Mr C Parrella

Reasons for Decision
These are applications made under s 29(1)(b)(ii) of the Industrial Relations Commission 1979 ("the Act"). Julie Claire Daniels
and Dean Christopher Heard ("the Applicants") claim that they are owed the sum of $1,833.52 in unpaid commissions and an
amount of $916.76 each as superannuation contributions to be paid to their superannuation fund on their behalf. Both claims are
made against Charles Parrella who trades as Charles Parrella & Associates ("the Respondent"). The Applicants claim they are
owed these sums to which they are entitled under their contracts of employment, not being benefits under an award or order.
2
By consent these matters were heard together. It is common ground that the Applicants were employed by the Respondent as
real estate representatives, whereby it was agreed that the Applicants would work together as a team and in relation to each sale
they would share their commission on a 50/50 split basis. Consequently, the Applicants' claims for entitlements are the same
amounts.
3
Both of the Applicants were employed for a period of approximately four months in the year 2004 on commission only. Both
commenced work in early March 2004 and resigned in July 2004. Whilst the Applicants were employed by the Respondent,
they were paid on eight occasions following the settlement of properties they had sold. The Applicants contend that in respect of
five of those payments, their commission was incorrectly calculated. The Applicants say that the terms and conditions of their
employment was that they would be paid 50% of the total commission payable by the vendor and 9% superannuation. The
Applicants say that the only deductions that were agreed to by the parties were that if a chromagrafx sign was used on a property
and then they would contribute $40 (jointly) to the cost of the sign.
4
The Respondent says that at all material times the terms and conditions of the Applicants' employment would be that they would
be paid 47% commission less advertising costs and 9% superannuation. In particular, the Respondent says that it was agreed
that the advertising costs would be deducted from the total amount of commission paid by the vendor and then 47% of the
commission would be split between the Applicants.
The Applicants' Evidence
5
In early 2004, Dean Heard and Julie Daniels were employed as sales representatives who worked as a team for Brown Murray
Real Estate in Huntingdale. Both Ms Daniels and Mr Heard live in Noranda and were looking to work closer to home.
Mr Heard testified that he wanted to set higher targets in real estate and achieve a higher commission base. He had achieved
very good results in real estate. In particular, he received an award in the early part of 2004, from the Real Estate Institute of
Western Australia, for being the number one sales person in Western Australia. Mr Heard knew of Mr Parrella and his business,
as he had met Mr Parrella at a number of work functions. In late February 2004, he approached Mr Parrella at an industry
function and following a conversation, he and Ms Daniels met with Mr Parrella and Andrew Burmaz, the Respondent's sales
manager. Mr Heard testified that he told Mr Parrella at that meeting that they were looking at moving real estate companies as
they wanted to move closer to home. Mr Parrella explained what he wanted to achieve with his company. Mr Heard told
Mr Parrella that they were being paid 47% commission at Brown Murray Real Estate and 9% superannuation with no
deductions. Mr Heard says that Mr Parrella told them that he could do better and to get them on board, he would like to offer
them 50% commission with 9% superannuation. No decision was made at that meeting by either party. The parties agreed to
meet again two to three days later. Mr Parrella, Mr Burmaz, Ms Daniels and Mr Heard attended a second meeting. Mr Heard
testified that he informed Mr Parrella that they had agreed to join his company on the basis that they would be paid 50%
commission and 9% superannuation and that Mr Parrella agreed that they would not pay advertising costs. Mr Heard says that
they explained to Mr Parrella that they obtain vendor paid advertising on most of their properties. Mr Heard asked whether he
could have the terms and conditions in writing but Mr Parrella told him that he does not do that.
6
"Vendor paid advertising" is where the vendor agrees to pay for the cost of marketing their property, in addition to the amount
payable for commission.
7
Mr Heard resigned from his employment with Brown Murray Real Estate and commenced employment on 8 March 2004 with
the Respondent. Ms Daniels commenced work with the Respondent on 15 March 2004. In early July 2004, they both resigned
and their employment ceased on 10 July 2004.
8
Mr Heard produced in his evidence copies of payslips that he and Ms Daniels had received whilst they were employed by the
Respondent. Mr Heard testified that in respect of all the payments they received prior to their employment coming to an end on
10 July 2004 their commission was calculated correctly to the extent that 50% gross commission was split between them.
However, in respect of two payments they received prior to 10 July 2004, amounts were wrongly deducted for advertising costs.
The first deduction is evident from the payslip dated 21 May 2004, in respect of a property they sold at 23 Shamrock Way,
Huntingdale. The payslip records that $57.20 was deducted as advertising costs. When they received the payslip they queried
the deduction with Mr Parrella who agreed that the deduction should not have been made and on 18 June 2004, they were
credited with $11.44 each. Consequently, Mr Heard says that in respect of that property, both he and Ms Daniels are owed
$45.76 each.
9
On 29 June 2004, the Applicants were paid commission on the sale of 53 Astinal Drive, Gosnells. On the payslip $200.96 was
deducted as advertising costs plus an amount of $40.00 for a chromagrafx sign. Mr Heard says that both of these amounts were
wrongly deducted. Consequently, he says the Applicants are owed $120.48 each.
10 After Mr Heard's and Ms Daniels' employment came to an end they received three payments. Mr Heard says that amounts were
wrongly deducted from each one of these three payments. On 16 July 2004, the payslip records that $756.86 was deducted for
advertising from the sale of 13 Oakajee Court, Gosnells. Mr Heard says that was the total amount deducted from both of them
and they are claiming $378.43 each. He says that the commission was wrongly calculated as they were only paid a total of 47%
commission, so an amount of $26.19 each in commission is outstanding.
1
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In respect of the property that they sold at 47 Mindaroo Crescent, Golden Bay, on 30 July 2004, the Applicants' payslips
indicated that the vendor had paid a sum of $500 in advertising but $52.42 was deducted in advertising costs from the
Applicants' commission. Accordingly, the Applicants claim that amount should be refunded to them. The Applicants were also
charged $80 each for the cost of three signs, for which he says they should not have been charged. It is apparent from that
invoice that none of those signs are chromagrafx signs. Mr Heard says that they were both underpaid each an amount of $54.10
in commission, as they were only paid 47% of the total amount of commission rather than 50%. Consequently, Mr Heard claims
that they are each owed $160.31 each.
12 On 20 August 2004, the Applicants were paid commission on the sale of 135 Fremantle Road, Gosnells. Mr Heard says that
they were underpaid commission by 3% and accordingly $43.61 is due to each of them as commission. Further, he says an
amount of $472.93 was wrongly deducted for advertising. There was also a deduction of $17.50 for a repair to a sign. Mr Heard
says that there was no agreement on their behalf that they pay for repairs and say that their contribution to the cost of
chromagrafx signs included the cost of the repairs. Consequently, Mr Heard says they are owed $288.83 each.
13 Julie Daniels testified that when she met with Mr Parrella, Mr Burmaz and Mr Heard at the second meeting, Mr Parrella made an
offer of employment to them on the basis that they would be paid 50% commission plus 9% superannuation. She also said that
they made mention of the fact that they would have to obtain flyers and business cards. Mr Parrella informed them that his
company would pay for their business cards and also for the first 10,000 flyers. She said that Mr Parrella told them that if they
left his company after the first three months, they would have to pay for the flyers.
14 Ms Daniels testified that after they commenced employment one of the clients was unhappy about one of the signs they were
using, so she sought permission to use chromagrafx signs. She said that she had used them previously and it was agreed that if
they used chromagrafx signs they would pay $40 if they did not obtain vendor paid advertising. She said that the permission for
this arrangement was reached with Mr Burmaz.
15 Ms Daniels testified that of the payment in relation to 23 Shamrock Way, Huntingdale, the advertising costs of $57.20 should
not have been deducted. She raised this with Mr Parrella and they were later reimbursed $11.44 each but she says that they were
charged a high rate of tax on that amount.
16 In relation to the payment they received on 29 June 2004 in respect of 53 Astinal Drive, Gosnells, Ms Daniels testified that they
did not obtain vendor paid advertising on this property, so it was correct that they should be charged $40 for a chromagrafx sign.
However, there should not have been a deduction for $200.90 for advertising.
17 In relation to the payment they received on 16 July 2004 in respect of 13 Oakajee Court, Gosnells, she testified that they were
wrongly charged advertising costs of $756.86. She also said that they were underpaid commission, as they were only paid 47%,
so that an amount of $26.19 each is outstanding. She said that they should have been charged $40 for a chromagrafx sign but
that amount had not been deducted from them.
18 In relation to the commission they received on 30 July 2004 for Mindaroo Crescent, Golden Bay, Ms Daniels testified that they
were wrongly charged $52.42 for advertising costs. Further, they were wrongly charged for three other signs on that invoice,
being a total amount of $80 each.
19 In relation to the sale of 135 Fremantle Road, Gosnells, for which they were paid on 20 August 2004, Ms Daniels testified that
they were wrongly charged $472.93 for advertising costs. They were also charged $20 for a chromagrafx sign. She says they
should have been charged $40 for the sign. She also says the deduction of $17.50 for repair of the sign should not have been
made.
20 Both the Applicants in their evidence testified that the other payslips, which were part of the bundle in Exhibit 1, support their
case. Payslips for 14 May 2004, 21 May 2004, 18 June 2004, 29 June 2004 and 2 July 2004, all show that they were paid 50%
commission on each sale. Further, during that period of time with the exception of 23 Shamrock Way, Huntingdale, there was
no deduction made for advertising costs. In any event, the advertising costs for that property were later reimbursed (in part).
The Applicants say that they have not received any payments of superannuation into their superannuation fund for the entire
period that they were employed. The Applicants seek an order requiring the Respondent to pay 9% superannuation on their
gross commission, in respect of each of the sales made, by them whilst they were employed by the Respondent.
The Respondent's Evidence
21 Charles Parrella is the sole proprietor of Charles Parrella & Associates. He has owned the business since February 2001. He
met the Applicants at an awards night in early 2004 and had a brief discussion with them. Later, he and Mr Burmaz met with
the Applicants to discuss an offer of employment. Mr Parrella testified that at the first meeting the Applicants informed him that
they were currently being paid 47% commission plus 9% superannuation and he told them that he would match that offer. He
says that he told them his office had a policy whereby advertising and signage expenditures would be deducted from the total
commission and the balance would be split between the representative and the business. Mr Parrella said that he was keen for
the Applicants to join their office but no agreement was reached at the first meeting. He says this arrangement was agreed to at
the second meeting by the Applicants. Mr Parrella testified that if there was an agreement by the vendor to pay advertising, they
would not be charged any advertising expenses. He also said that it was his recollection he told the Applicants that their terms
and conditions would be reviewed after six months.
22 Mr Parrella testified that he employed about nine or ten representatives and they were all employed on the same structure, which
was not varied from one representative to another. He conceded, however, that the percentage they paid to representatives
varies. New representatives are paid 40% and some representatives are paid 50%.
23 In relation to the payment made on 21 May 2004, in respect of 23 Shamrock Way, Huntingdale, Mr Parrella conceded that
$57.20 had been wrongly deducted for advertising. He said that only $11.44 was refunded to each of the Applicants because
they were paid commission less marketing expenses, which was an amount of $28.60. He said that if you deduct 20% tax, they
would have paid $2.86 in tax, which gives an amount of $11.44 each.
24 Mr Parrella concedes that the Applicants were paid 50% commission in all sales until early July 2004. Mr Parrella said that the
Applicants' pays were prepared by his wife, Josephine. She went on holidays in early July 2004 to Europe. After his wife left,
he prepared the payments to the Applicants on 16 July 2004, 30 July 2004 and 20 August 2004. He says that he calculated the
commission payments at 47% and made the deductions for advertising expenses and the signs because that was what was
agreed.
25 Andrew Burmaz, the Respondent's sales manager, testified that at the first meeting with the Applicants and Mr Parrella, the
Applicants spoke about what they were currently being paid and he recalled Mr Parrella asking them whether they would be
happy if they were paid the same. He says that he recalls the Applicants agreeing to that. He says that he told them that during
11
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the first six months they would be on probation and that business cards and flyers would be supplied but if they did not last six
months they would be billed for those items. Mr Burmaz says that he was surprised that the Applicants suggested 47% because
they had a history of doing very well. Mr Burmaz testified that the method of payment for commission to all representatives is
to deduct the GST and the advertising costs from the gross commission and then the commission is split. In this case the split
was 47% to the Applicants and 53% to the Respondent.
26 Mr Burmaz, however, did not give any evidence that the Applicants agreed to make any deductions for advertising costs.
Conclusion
27 Having heard the evidence by the Applicants, Mr Parrella and Mr Burmaz, where their evidence departs, I prefer the evidence
given by the Applicants, to the evidence given by Mr Parrella and Mr Burmaz. The Respondent's evidence is inconsistent with
the payments made to them prior to Mr Parrella's wife's departure overseas. Mr Parrella did not call his wife to give evidence.
Pursuant to the principles enunciated by the High Court in Jones v Dunkel (1959) 101 CLR 298, where there is one person who
could have given evidence to refute the opposing parties evidence and that person had not been called by the other party, a court
is entitled to draw the inference that the person's evidence would not have assisted the other party's case. In this matter I draw
that inference. It is plain from the payslips, which were prepared by Mr Parrella's wife, that those payslips were prepared in
accordance with the agreement the Applicants say they had with the Respondent. Further, Mr Parrella conceded that the
Applicants should have been reimbursed advertising costs for the advertising in relation to the payment they received on 21 May
2004. There is no mention on that payslip, unlike some of the other payslips that the vendor had agreed to pay advertising costs
on that sale.
28 As Ms Daniels concedes that the Respondent properly deducted $40 for a chromagrafx sign from the commission paid on
53 Astinal Drive, Gosnells and that $40 should have been deducted from 135 Fremantle Road, Gosnells, for a chromagrafx sign
rather than $20, I will make an order requiring the Respondent pay Julie Daniels and Dean Heard. These amount are calculated
as follows:

29
30

(a)
(b)
(c)

23 Shamrock Way, Huntingdale
53 Astinal Drive, Gosnells
13 Oakajee Court, Gosnells

(d)

47 Mindaroo Crescent, Golden Bay

(e)

135 Fremantle Road, Gosnells

$756.86
52.38
Less 40.00
$ 52.42
160.00
108.20
$ 87.22
472.93
17.50
Less 20.00
TOTAL

$45.76
$200.96

($22.88 each)
($100.48 each)

$769.24

($384.62 each)

$320.62

($160.31 each)

$557.65
$1,894.23

($278.83 each)
($947.12 each)

For these reasons I will make orders requiring the Respondent to pay the Applicants $947.12 each as commission.
In relation to the claims for superannuation the Respondent states in each Notice of Answer and Counterproposal that he owes
$890.06 to each of the Applicant's superannuation funds. At the hearing the Respondent claimed he had paid these amounts to
the Australian Taxation Office. The Respondent was requested to provide proof that the amounts had been paid. The
Respondent provided a copy of a document titled "Superannuation guarantee statement for year 2004". The employee details
state that there was a shortfall of $895.71 for Dean Heard and $910.54 for Julie Daniels. A payment slip for the total of those
two amounts completed by the Respondent was also provided. Following receipt of that document, proof of payment was
requested by the Commission. Such proof was not forthcoming. The Applicants properly point out in written submissions that
not only has an official receipt from the Australian Taxation Office not been provided but the amounts do not accord with the
terms of their contract of their employment, that is, their income was to be split between them. In light of the Respondent's
concession in each Notice of Answer and Counterproposal and the fact that no proof of payment has been provided I will make
orders that the Respondent pay superannuation contributions to the Applicants' funds or to the Australian Taxation Office to be
calculated on the basis of 9% of the income they should have received in accordance with these reasons for decision, that is 50%
commission without deduction of advertising costs.
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Order to pay the Applicant $947.12 as commission and 9% superannuation
Mr D Heard
Mr C Parrella

Order
HAVING heard Mr D Heard on behalf of the Applicant and Mr C Parrella on behalf of the Respondent the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby:
(1)
DECLARES that the Applicant is owed contractual benefits;
(2)
ORDERS that the Respondent pay to the Applicant within 14 days of the date of this order the sum of $947.12 as
commission; and
(3)
ORDERS that the Respondent within 14 days of the date of this order pay superannuation contributions to the
Applicant's superannuation fund, Navigator Personal Retirement Plan – Superannuation Service, or to the
Australian Taxation Office to be calculated on the basis of 9% of the total commission she should have received,
that is 50% commission without deduction of advertising costs; and
(4)
ORDERS that the application is otherwise hereby dismissed.
(Sgd.) J H SMITH,
[L.S.]
Commissioner.

2005 WAIRC 00737
PARTIES
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DEAN CHRISTOPHER HEARD
APPLICANT
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Result
Representation
Applicant
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Order to pay the Applicant $947.12 as commission and 9% superannuation
In person
Mr C Parrella

Order
HAVING heard the Applicant and Mr C Parrella on behalf of the Respondent the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979, hereby:
(1)
DECLARES that the Applicant is owed contractual benefits;
(2)
ORDERS that the Respondent pay to the Applicant within 14 days of the date of this order the sum of $947.12 as
commission; and
(3)
ORDERS that the Respondent within 14 days of the date of this order pay superannuation contributions to the
Applicant's superannuation fund, BT SuperWrap Personal Super Plan, or to the Australian Taxation Office to be
calculated on the basis of 9% of the total commission he should have received, that is 50% commission without
deduction of advertising costs; and
(4)
ORDERS that the application is otherwise hereby dismissed.
(Sgd.) J H SMITH,
[L.S.]
Commissioner.
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CatchWords

Contractual benefits claim - Whether Applicant an employee or quasi-partner - Principles applied
whether dispute is commercial and not an industrial matter - Whether Applicant's salary exceeded
prescribed amount - Applicant not an employee - Application dismissed - Industrial Relations Act 1979
(WA) s 7, s 24AA, s 29(1)(b)(ii), s 29AA(4); Real Estate and Business Agents Act 1978 (WA) s 4, s 28
and Part VI; The Partnership Act 1895 (WA) s 7, s 8(3)(b); Industrial Relations (General) Regulations
1997 (WA) reg 5.

Result
Representation
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Application dismissed

1

2

3

4

5

Mr D Pratt (of counsel)
Mr S Kemp (of counsel)

Reasons for Decision
Paul Victor Genovesi ("the Applicant") made an application under s 29(1)(b)(ii) of the Industrial Relations Act 1979 ("the Act")
claiming benefits that he has not been allowed by Affluence Pty Ltd trading as Swan Districts Real Estate ("the Respondent"),
not being benefits under an award or order, to which he is entitled under his contract of employment. The Applicant claims that
he is owed approximately $21,220.00 in commission and approximately $5,000.00 as income from the Respondent's rental
property management business (Exhibit 4).
Prior to 1 July 2003, the Respondent had at all material times been solely owned by Carmelo Mezzatesta. Mr Mezzatesta is a
licensed real estate agent and the holder of a current certificate pursuant to the Real Estate and Business Agents Act 1978
("REBA"). He was also a sole director of the Respondent. On 1 July 2003, pursuant to an agreement between the Applicant and
Mr Mezzatesta one equal share in the Respondent Company was transferred to the Applicant and the Applicant became a
director of the Respondent. Prior to the end of March 2004, the Applicant was not a licensed real estate representative.
Following a conference between the parties convened under s 32 of the Act, the Commission referred for hearing two
preliminary matters. The first matter is whether the dispute between the Applicant and the Respondent raises an industrial
matter so as to enliven the jurisdiction of the Commission. The second matter is whether the Applicant was an employee of the
Respondent and/or whether the claims made by the Applicant are claims arising out of a contract of employment between the
Applicant and the Respondent.
In relation to the preliminary matters the Respondent says in its notice of answer and counter proposal:
1.
The subject matter of this application concerns a commercial dispute between the Applicant and his fellow
shareholder, Mr Carmelo Mezzatesta, following the failure of a business arrangement between them and it is not
an industrial matter such as to enliven the jurisdiction of the Commission.
2.
The commercial dispute is the subject of proceedings brought by the Applicant against Mr Mezzatesta in the
District Court of Western Australia under matter number 1828 of 2004.
3.
In the circumstances, the Commission does not have jurisdiction to hear the matter.
4.
Alternatively and in any event the Applicant was not an employee of the Respondent.
5.
Alternatively and in any event the claims made by the Applicant are not claims arising out of a contract of
employment between the Applicant and the Respondent.
6.
In all the circumstances the Commission does not have jurisdiction to hear the matter.
The Respondent says the express terms of the agreement the Applicant made with Mr Mezzatesta were as follows:
(a)
The Applicant was from 1 July 2003 to commence selling real estate under the licence held by the Respondent;
(b)
Prior to so commencing to sell real estate the Applicant was to purchase one issued share in the Respondent for a
purchase price of $130,000.00;
(c)
The Applicant and Mr Mezzatesta would share the profit generated by the Respondent's business as follows:
(i)
The Applicant and Mr Mezzatesta would each be credited with net sales commissions (after deduction
of GST) earned on their own sales;
(ii)
The income derived from the management of rental properties and commissions on sales negotiated by
real estate agents employed by the Respondent in its business would monthly have debited against it the
operating costs of the business giving a profit or loss for the business;
(iii)
The Applicant and Mr Mezzatesta were each to be debited or credited monthly as the case might be
with an equal share of such loss or profit figure;
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Such profit share was to be paid monthly to the Applicant and Mr Mezzatesta by the Respondent or
such loss share was to be paid monthly by the Applicant and Mr Mezzatesta to the Respondent as the
case might be.
6
The Applicant says that he was employed by the Respondent from 29 March 2004 until 18 June 2004. The Applicant contends
that there were three contracts entered into between the Applicant, the Respondent and/or its director, Mr Mezzatesta. The
Applicant says that those three contracts were:
(a)
A contract entered into between the Applicant and Mr Mezzatesta in June 2003 pursuant to which the Applicant
agreed to purchase one of the issued shares in the Respondent for the sum of $130,000.00 ("the purchase
agreement").
(b)
An employment agreement entered into between the Applicant and the Respondent pursuant to which the
Applicant was employed by the Respondent as a real estate sales representative from 29 March 2004 until
18 June 2004 ("the employment agreement").
(c)
An agreement entered into between the Applicant and Mr Mezzatesta on 18 June 2004, pursuant to which the
Applicant and Mr Mezzatesta agreed that the Applicant would sell his share in the Respondent to Mr Mezzatesta
for the sum of $122,000.19 ("the share sale agreement").
7
The Applicant says that the subject matter of these proceedings is a denial of contractual entitlements under the employment
agreement. Separate proceedings have been commenced by the Applicant in the District Court (CIV 1828 of 2004) against
Mr Mezzatesta for a breach of the share sale agreement.
8
At the hearing of the two preliminary matters, the Respondent also raised the issue whether the Applicant's salary exceeds the
prescribed amount for the purposes of s 29AA(4)(b) of the Act.
The Applicant's Evidence
9
The Applicant first met Mr Mezzatesta when he entered into an arrangement with Mr Mezzatesta to manage a rental property in
Eden Hill. At that time the Applicant derived an income from buying and restoring old properties and renting them out. The
Applicant subsequently purchased another property through Mr Mezzatesta and Mr Mezzatesta also managed that property.
Sometime later, the Applicant commenced employment at Murdoch University. He later sold both properties through
Mr Mezzatesta in early 2001 or 2002 and during the course of the second sale Mr Mezzatesta made overtures to the Applicant
about coming to work for him. The Applicant told him that he was not interested as he was happy working at Murdoch
University. Despite his refusal Mr Mezzatesta raised this issue again on three for four occasions. Finally at a meeting at the Pig
and Whistle Tavern in Midvale sometime in June 2003, Mr Mezzatesta put a proposition to the Application and after negotiation
an agreement was reached. The Applicant at that time had just recently been appointed as the Manager of International Student
Services and was being paid $70,000.00 per annum. The Applicant says that Mr Mezzatesta put to him that the Applicant
should join him as he had a thriving prosperous business and that the Applicant could easily match his (the Applicant's) current
income. They discussed the price of purchase of a half share of the business. Mr Mezzatesta wanted to be paid a $150,000.00
for a half share. The Applicant says that he told Mr Mezzatesta he could not commence until March 2004 at the earliest as he
had just been appointed to the new position at Murdoch and he thought that he could not leave until then. He told
Mr Mezzatesta that he did not want to obtain any income from the business until he commenced, so he would pay
Mr Mezzatesta $130,000.00 in instalments over 12 months and that he (the Applicant) would join the business in March 2004.
The Applicant testified the amount of $130,000.00 was for half of the rent roll, half of the Respondent's building and goodwill.
So instead of paying $150,000.00 and obtaining income immediately, it was agreed he would pay $130,000.00 and no income
until he started. The Applicant conceded when cross-examined the entitlement to income from the rent roll solely arose from the
purchase of the business. He also agreed when cross-examined the opportunity to work in the Respondent's business was only
available to him because he became an owner of the business. The Applicant maintained in his evidence that in June 2003 there
was no discussion about him being paid commissions nor was there any discussion about employment, other than it was agreed
that he would work in the business.
10 The Applicant later said when cross-examined that although he had a discussion at the Pig and Whistle in June 2003 about
coming to work in the Respondent's business, the first discussion they had about creating a legal relationship of employer and
employee was when he signed an application to commence the REIWA sales representatives registration course. The Applicant
tended into evidence a document titled REIWA Sales Representatives Registration Course, Student Application Form. The
document was signed on 29 January 2004. Under the employee's declaration the Applicant wrote on the form that he would be
employed by Swan Districts Real Estate once he completed the sales representatives registration course. In the part of the
application form to be completed by the employing agent, Mr Mezzatesta wrote his name under the heading "Principal
(employer)" and also under the heading "Name of employee's supervisor/mentor". Mr Mezzatesta also signed the following
declaration as Employing Principal as follows, "I, Charles Mezzatesta will be employing Paul Genovesi once he has successfully
completed the Sales Representatives Registration Course." The Applicant said, when he was first cross-examined about the
form, that when Mr Mezzatesta completed the form it was discussed that he would be an employee and that Mr Mezzatesta
would be his supervisor. However, when further cross-examined, it became clear that Applicant simply relied on information
contained in the form rather than any recollection by him of what was said by Mr Mezzatesta.
11 The Applicant was very vague as to whether any agreement was reached with Mr Mezzatesta in relation to how he would be
paid for selling real estate. He was emphatic that no agreement was reached in June 2003. He was then asked if some
agreement was reached at a later time and he said, "Not really", but he then said it was agreed that he would be paid commission
on sales and he reached this agreement with Mr Mezzatesta on the first day he went to the Respondent's business as part of his
real estate training when he went into the Respondent's bookkeeper's (Jennifer Thompson's) office, with Mr Mezzatesta. The
Applicant says that Mr Mezzatesta showed him a spreadsheet which indicated that the expenses for the business were
$12,000.00 per month. He told the Applicant that his (the Applicant's) share would be approximately $6,000.00 per month,
which would be deducted from his (the Applicant's) commissions. The Applicant says that he was not to be liable for
Mr Mezzatesta's and Ms Thompson's personal expenses which were deducted from the business account, such as motor charge
accounts, vehicle lease payments and repayments for the building. The Applicant said that he had already paid for half share of
the building so that no expenses for the cost of the building could be attributed to him.
12 The Applicant commenced the Real Estate Institute Western Australia ("REIWA") course to become a real estate representative
in the beginning of March 2004. He completed the course on 26 March 2004 and commenced work the following week. When
he commenced work he looked at the spreadsheets again with Mr Mezzatesta and at that time reached an understanding that he
would be paid 100% of the commission paid by vendors in respect of his own sales and listings, less 50% of the expenses of the
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business. Mr Mezzatesta was also entitled to 100% of his own sales and listings less 50% of the expenses of the business.
Further, they were both entitled 50% each of the Respondent's share of the commissions of the sales representatives who were
employed by the Respondent. When cross-examined the Applicant conceded the amounts he was to be paid for his own
commissions was related to the ownership of the business and that the entitlement to 100% of his own commissions was linked
to the purchase of the business. He says that he was not an "ordinary employee" as he had purchased a half share of the
business. Further he conceded that as a shareholder he had undertaken to pay half of the expenses of the business.
13 When the Applicant commenced working in the business all his energy was spent obtaining listings and selling properties. The
Applicant worked in a cubicle in a large room with the two sales representatives who were employed by the Respondent. He
spent time preparing leaflets with Mr Mezzatesta and they carried out letter drops. Mr Mezzatesta would do one side of the
street and he would do the other. During the first few weeks, Mr Mezzatesta took him around to view properties and the
Applicant assisted Mr Mezzatesta in opening homes listed by Mr Mezzatesta. The Applicant began to obtain his own listings
and he carried out home opens for his own properties. The Applicant sent out canvassing letters seeking clients to buy or sell
houses in which he described himself as a joint director/owner of Swan Districts Real Estate.
14 The Applicant sold one of Mr Mezzatesta properties and Mr Mezzatesta only agreed to pay him 25% of the total commission in
relation to the sale of that property.
15 In relation to the "rent roll" the Applicant said that there were a lot of problems with the management of properties. When the
property manager left the Respondent's employment it was decided by the Applicant and Mr Mezzatesta that Mr Mezzatesta
would carry out the bulk of the property management work and the Applicant would assist. Because of his past building
experience the Applicant dealt with the majority the work related to dealing with vendors and tenants about property
maintenance.
16 The Applicant had no responsibility for the "management" of the company as he was not a signatory on any of the bank
accounts or responsible for the payment of any accounts. Nor could he sign any cheques or have any responsibility for the trust
accounts of the business.
17 The Applicant ceased to work in the Respondent's business on or about 18 June 2004, as a result of a disagreement with
Mr Mezzatesta. Sometime shortly thereafter an agreement was reached with Mr Mezzatesta to resell the Applicant's 50% share
of the Respondent's business. As a result of that agreement the Applicant ceased to be a director and share holder of the
Respondent on 21 June 2004.
18 The Applicant denied that he had entered into a partnership with Mr Mezzatesta. The Applicant, however, admitted that he had
sent an email to Mr Mezzatesta on 20 June 2004 titled "End of Partnership" (Exhibit A). In the first paragraph of the email he
stated, "This is to confirm with you, as per our verbal agreement and handshake, that I am leaving the 'partnership'". In the fifth
last paragraph of the email, the Applicant referred to a prior conversation he had with Mr Mezzatesta in which he (the Applicant)
had said to Mr Mezzatesta that he "was not an equal partner in the business".
The Respondent's Evidence
19 Carmelo Mezzatesta testified that when he first met the Applicant, he thought that the Applicant was very hard working and
very knowledgeable about real estate. At that time he asked the Applicant if he would like to become an equal partner in the
business. Mr Mezzatesta discussed the proposal again with the Applicant in February 2003. At that time he told the Applicant
that all liabilities and income of the business would be split equally. They had a further discussion about the purchase price of
the business in May 2003 but no agreement was reached until they met at the Pig and Whistle Tavern. Mr Mezzatesta says the
terms agreed at that meeting were that the Applicant would pay him $130,000.00 for a half share of the business. Mr Mezzatesta
says that they spoke about payment of commissions at that meeting. He said it was agreed that when the Applicant obtained his
licence to sell real estate he would retain 100% of his commissions (as Mr Mezzatesta did) and they would split all other income
of the business including the rent roll (Transcript page 54). Mr Mezzatesta, however, contended when cross-examined that the
Applicant was entitled to 50% of income from the business prior to the Applicant commencing work. However, this contention
was contrary to his evidence in chief.
20 Mr Mezzatesta says that there are four points of income in the Respondent's business:
(a)
The rent roll;
(b)
Property management fees;
(c)
Letting fees and inspection fees; and
(d)
Commissions on sale by the Applicant, Mr Mezzatesta and the sales representatives employed by the Respondent.
The Respondent employed two sales representatives who were paid 50% (including contributions to superannuation) of the total
commission paid by each vendor. The other 50% of the commission generated by the sales representatives was paid into the
business. The sales representatives had no rights to any payments in respect of the rent roll. As the Applicant was a joint owner
of the business he was entitled to 50% of the income from (a), (b) and (c).
21 Mr Mezzatesta maintained in his evidence that he and the Applicant were partners. When cross-examined Mr Mezzatesta about
this issue he conceded that he did not consider they were partners in a formal technical sense but he said that the Applicant was
an equal partner in the business. He pointed out that the Applicant carried out duties not related to working as a sales
representative, such as property inspections.
22 Mr Mezzatesta says that he expected the Applicant to commence work as soon as possible after they reached the agreement in
June 2003. The Applicant told him that he (the Applicant) was under a lot of pressure. Mr Mezzatesta told the Applicant he was
also under a great deal of pressure. Mr Mezzatesta conceded that it was agreed that the Applicant did not wish to be paid until
he commenced working in the business.
23 When cross-examined, Mr Mezzatesta agreed that he told the Applicant he would pay him 25% of the commission on the sale of
a property sold by the Applicant and listed by him (Mr Mezzatesta). Mr Mezzatesta said that he did not have to grant a
conjunctional sale to the Applicant but he did so, on the basis that the Applicant would be paid 25% of the commission.
24 Mr Mezzatesta conceded when cross-examined that he was paid commissions on properties listed and sold by him as "pay as
you go" ("PAYG") payments for the purposes of income tax. A PAYG payment summary for Mr Mezzatesta was tendered into
evidence which states that he earned a total amount of $18,593.00 in 2003–2004. Mr Mezzatesta says that that amount was for
commissions only. Documents were also tendered into evidence which show that payments were made on behalf of
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Mr Mezzatesta by the Respondent to Mr Mezzatesta's superannuation fund and that he was periodically paid commissions and
deductions for PAYG income tax were made from these payments. The documents also show that payments of superannuation
were calculated on the amounts of gross commission paid to Mr Mezzatesta.
Submissions in relation to whether the Applicant was an employee or whether the matter in dispute raises an industrial
matter.
25 Counsel on behalf of the Applicant pointed out that there is no bar at law to a director also being an employee of a company (see
Koivisto v Barrett Koivisto Scatena Pty Ltd (1994) 74 WAIG 867 and Lee v Lee's Air Farming Ltd [1961] AC 12).
26 The Applicant says that the evidence establishes that:
(a)
Control was able to be exercised by the Respondent, which was clearly unrelated to the Applicant's role as a
director of the Respondent;
(b)
The nature of the work performed by the Applicant was clearly unrelated to his role as a director of the
Respondent;
(c)
The work performed by the Applicant was integral rather than ancillary to the Respondent's business;
(d)
The fact that the work to be performed by the Applicant was to be undertaken by him personally and could not be
delegated; and
(e)
The payment of a wage, income tax and superannuation was paid to the co-director, Mr Mezzatesta,
The Applicant says that when all these matters are considered it must be concluded that the Applicant was an employee of the
Respondent (see Worthington v Falkirk Nominees Pty Ltd T/A Ross Hughes and Company and Australian Property Consultants
(2002) 82 WAIG 667).
27 As to the argument raised by the Respondent that the matter in dispute is a "commercial dispute" and not an "industrial matter"
within the meaning of s 7 of the Act, counsel for the Applicant makes two points. Firstly, it is contended that the Respondent
fails to distinguish between the action for breach of the share sale agreement (which is the subject of the District Court
proceedings), and the action for denial of contractual entitlements under the employment agreement, which is the subject of
these proceedings. Secondly, it is contended that there is no general category of "commercial dispute" in relation to which the
Commission does not have jurisdiction. The Applicant says that whilst the Commission does not have jurisdiction to entertain
claims for damages in lieu of performance of some types of non-monetary entitlements such as the issue of shares and options
(see HotCopper Australia Ltd v Saab (2002) 82 WAIG 2020). However, as Pullin J said in Matthews v Cool or Cosy Pty Ltd &
Anor [2004] WASCA 114 at [44]; (2004) 84 WAIG 2152 at 2158:
"By implication, the Commission must be able to 'deal with' a claim that there 'has not been allowed' a 'benefit' under a
contract of employment, at least by ordering payment of that entitlement if the entitlement is a sum of money."
The Applicant says his claim is for money in debt for a liquidated sum for past wages and other entitlements earned by the
Applicant.
28 The Applicant contends that he was not a partner of Mr Mezzatesta and says they were not in a relationship which can be
described as a quasi-partnership. The Applicant says that he and Mr Mezzatesta cannot carry on a business in common when
they are carrying on the business via the Respondent (see s 7 The Partnership Act 1895). Furthermore, the entitlement of the
Applicant to be remunerated by a share of the profits of the Respondent does not of itself make him a partner (see s 8(3)(b) The
Partnership Act 1895). Counsel for the Applicant submits that whilst reference is made to "quasi-partnerships" from time to
time in cases involving corporations, the notion of quasi-partnership is not used in such cases in a manner that is in any way
contradictory with the notion that a director may be an employee (see Koivisto v Barrett Koivisto Scatena Pty Ltd (op cit) and
Lee v Lee's Air Farming Ltd (op cit). Further, it is submitted that any such findings would be contrary to the finding of the
Commission on almost identical facts in Worthington v Falkirk Nominees Pty Ltd T/A Ross Hughes and Company and
Australian Property Consultants (op cit).
29 The Respondent points out the Applicant bears the onus to prove that the Commission does have jurisdiction (see Clarke v
Stirling Skills Training Inc T/A Jobwest (2002) 82 WAIG 621 and Springdale Comfort Pty Ltd v Building Trades Association
and Ors (1987) 67 WAIG 466 (FB)).
30 The Respondent says to constitute an employment relationship, the parties must have the intention, judged objectively from the
surrounding circumstances rather than on the subjective intention of the parties, of creating a legally binding contract of
employment (see Douglas v Minetti T/A Collier Smash Repairs & Anor (2002) 82 WAIG 2505 and Halvorson v Caz Unit Trust
T/A Caz Software (2004) 84 WAIG 914). The Respondent says that it is clear from the evidence that the Applicant purchased a
half share in the business on the basis that the income of the business would be shared between Mr Mezzatesta and the
Applicant. The income was to be split on the basis that each person would received 100% of their own commissions and 50% of
all other income of the business and in turn be responsible for 50% of the operating costs of the business. The Respondent says
that this arrangement cannot be described as employment as it is clearly a partnership. Further, the Respondent says that neither
party intended to create an employment relationship.
31 The Respondent says the evidence clearly establishes the Applicant was a partner in the business run by Mr Mezzatesta and
conducted under the Respondent's corporate entity. In particular, the essential relationship of partners is not removed if the
business is conducted under a corporate entity in which they are the only shareholders. It is submitted that this type of
relationship has been recognised as a quasi-partnership and the parties treated as if they were partners (see for example Benjamin
Corporation Pty Ltd v Smith Martis Cork & Rajan Pty Ltd [2003] FCA 1471).
32 The Respondent says the Applicant was a poor witness who gave his evidence reluctantly, was evasive and tried not to make
concessions on the grounds of semantics. Further, it is contended on behalf of the Respondent that where an owner of a business
takes money out of the business by paying an income to themself and treat that as personal income for tax purposes does not
mean that an employment relationship has been created. It is also contended that the Applicant's evidence establishes that there
are not three agreements between the parties but one, whereby the whole dispute between the parties could be litigated as one
action in the District Court.
33 The Respondent says that the Applicant is attempting to unpick a commercial relationship by bringing two actions. It is argued
that the action brought in the Commission does not have a sufficient industrial relations complexion as contemplated by the
Industrial Appeal Court by HotCopper Australia Ltd v Saab (op cit). The Respondent says that matters raised in the application
are private claims of a commercial nature which lack any ingredient or complexion of industrial relations and the claims made
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by the Applicant are not claims for a benefit due under a contract of employment. The Respondent points out to determine the
dispute the Commission will be required to consider and review extensively the books of the business over the entire period of
ownership by the Applicant to determine what were the expenses of the business including the income the Respondent received
on commissions from the sales representatives employed by the Respondent. It is submitted that to conduct a comprehensive
review of the business of the Respondent takes the application outside the scope and purpose of the Act.
Findings of Fact
34 Having heard the evidence given by the Applicant and Mr Mezzatesta and observed both of them carefully whilst they gave their
evidence, I prefer the evidence of Mr Mezzatesta to the Applicant where their evidence departs. I did not find the Applicant's
evidence satisfactory in relation to two important issues. Firstly, the Applicant attempted to semantically construct from Exhibit
2 evidence of a concession from Mr Mezzatesta on behalf of the Respondent that the parties had expressly discussed creating an
employment relationship. Secondly, the Applicant was very vague about when the terms of payment of commissions were
discussed. However, as set out below I did not accept all of Mr Mezzatesta's evidence. Notwithstanding these findings there is
little dispute in respect of most of the terms of the agreement to purchase the business. In light of these findings I make the
following findings of fact:
(a)
The Applicant agreed to pay Mr Mezzatesta $130,000.00 for a half share of the Respondent's business which
included a half share in the rent roll and half of the building;
(b)
After the Applicant obtained his real estate representatives licence the Applicant was entitled to 50% of all income
of the business including half of the income from the rent roll, 100% of his commissions, less 50% of the
operating costs of the business. The income was also to include income from any commissions paid by vendors on
sales by sales representatives employed by the Respondent. I do not accept the contention made by Mr Mezzatesta
that it was agreed that the Applicant was entitled to 50% of the business (and thus liable for 50% of the operating
costs) from 1 July 2003. This contention does not accord with Mr Mezzatesta's evidence in chief about the
agreement reached in June 2003 (see paragraph [19] of these reasons for decision).
Conclusion
35 It is not for the Respondent to show that the Applicant was not an employee but for the Applicant to show, on the balance of
probabilities, that he was an employee (The Western Australian Builders' Labourers, Painters and Plasterers Union of Workers
v R B Exclusive Pools Pty Ltd t/as Florida Exclusive Pools (1996) 77 WAIG 4 at 8 per Fielding SC).
36 I observed in Howe v Intercorp Services Pty Ltd trading as West Vision Painting Company [2001] WAIRC 2643 at [24] and
[25]; (2001) 81 WAIG 1212 at 1214 that:
"The relationship of employer and employee is a contract of service where an employee contracts to provide his or her
work and skill (typically to enable an employer to achieve a result). An independent contractor works in his or her own
business on his or her own account. Whilst the authorities do not establish a conclusive test for determining whether a
person is an employer, regard must be had to the whole of the relationship. In Stevens v Brodribb Sawmilling Co Pty Ltd
(1986) 160 CLR 16 Mason J at 24 and Wilson and Dawson JJ at 36 held that a prominent factor is the degree of control
which the person (who engages the other) can exercise over the person engaged to perform work. The High Court also held
that the existence of control is not the sole criteria, other relevant matters include, but are not limited to, the mode of
remuneration, the provision and maintenance of equipment, the obligation to provide exclusive services, provision for
holidays, deduction of income tax, delegation of work, the right to suspend or dismiss, the right to dictate the place of work
and hours of work. Further, Mason J in Stevens v Brodribb Sawmilling Co Pty Ltd at 26 to 27 also observed that in some
cases the organization test can be a further factor to be weighed (along with control), in deciding whether the relationship is
one of employment or of independent contractor. The organization test is whether the party in question is carrying on the
business, in the sense of carrying it on for himself or on his own behalf and not for a superior (Montreal v Montreal
Locomotive Works [1947] 1 DLR 161 per Lord Wright at 169).
Whilst regard can be had to whether the parties regarded their contractual relationship one of employee/employer or
independent contractor, if the evidence shows otherwise the parties cannot alter the truth of that relationship by putting
another label on it (Massey v Crown Life Insurance Co (1978) 1 WLR 676 and Narich Pty Ltd v Commissioner of Pay-Roll
Tax (1983) 2 NSWLR 601)."
37 The distinction between an employee and an independent contractor is "rooted fundamentally in the difference between a person
who serves his employer in his, the employer's, business, and a person who carries on a trade or business of his own" (Marshall
v Whittaker's Building Supply Co (1963) 109 CLR 210 per Windeyer J at 217; see also Northern Sandblasting Pty Ltd v Harris
(1997) 188 CLR 313 per McHugh J at 366; approved by Gleeson CJ, Gaudron, Gummow, Kirby and Hayne JJ in Hollis v Vabu
Pty Ltd [2001] HCA 44 at [40]; (2001) 181 ALR 263 at 275).
38 The notion of "control" and its adjustment to the circumstances of contemporary life was recently re-considered by the majority
of High Court in Hollis v Vabu Pty Ltd [2001] HCA 44 at [43-44]; (2001) 181 ALR 263 at 276; where Gleeson CJ, Gaudron,
Gummow, Kirby and Hayne JJ observed:
"… In Humberstone [62], Dixon J observed that the regulation of industrial conditions and other statutes had made more
difficult of application the classic test, whether the contract placed the supposed employee subject to the command of the
employer. Moreover, as has been pointed out [63]:
'The control test was the product of a predominantly agricultural society. It was first devised in an age untroubled
by the complexities of a modern industrial society placing its accent on the division of functions and extreme
specialisation. At the time when the courts first formulated the distinction between employees and independent
contractors by reference to the test of control, an employer could be expected to know as much about the job as
his employee. Moreover, the employer would usually work with the employee and the test of control and
supervision was then a real one to distinguish between the employee and the independent contractor. With the
invention and growth of the limited liability company and the great advances of science and technology, the
conditions which gave rise to the control test largely disappeared. Moreover, with the advent into industry of
professional men and other occupations performing services which by their nature could not be subject to
supervision, the distinction between employees and independent contractors often seemed a vague one.'
It was against that background that in Brodribb [64] Mason J said that, whilst these criticisms might readily be
acknowledged:
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'the common law has been sufficiently flexible to adapt to changing social conditions by shifting the emphasis in the
control test from the actual exercise of control to the right to exercise it, 'so far as there is scope for it', even if it be 'only in
incidental or collateral matters': Zuijs v Wirth Brothers Pty Ltd [65]. Furthermore, control is not now regarded as the only
relevant factor. Rather it is the totality of the relationship between the parties which must be considered.'"
The Industrial Appeal Court recently considered the test for a contract of service in Personnel Contracting Pty Ltd T/AS Tricord
Personnel v The Construction Forestry Mining and Energy Union of Workers [2004] WASCA 312; (2004) 85 WAIG 5.
Simmonds J at [102] observed that the difficulty in applying the test was acknowledged in Stevens v Brodribb Sawmilling Co
Pty Ltd (op cit), Hollis v Vabu Pty Ltd (op cit) and Building Workers' Industrial Union of Australia v Odco Pty Ltd (1991) 29
FCR 104.
It should be borne in mind that the test for a contract of service has been developed principally to enable courts and industrial
tribunals to determine whether the true relationship between the parties is that of independent contractor or an employee.
When considering the facts of this matter the Commission must bear in mind that the fact that some of the "usual' incidents of an
employment relationship such as lack of supervision do not arise when a person works as a real estate salesperson which is turn
does not mean that an employment relationship does not arise (see Federal Commissioner of Taxation v Barrett (1973) 129 CLR
395 per Stephen J at 406-407).
It was recognised by Olney J in the Western Australian Carpenters and Joiners, Bricklayers and Stoneworkers Industrial Union
of Workers v Izzo (1984) 64 WAIG 411 at 415:
"There is of course no infallible test that may be applied in every case. There is infinite scope for parties to contract with
one another in relation to the execution of work and every contract will of course be peculiar to the parties to it."
It is necessary to ascertain the terms of the contract in this matter so that obligations and the benefits and can be ascertained (see
Tricord Personnel (op cit) per Steytler J at [26]). In Sargant v Lowndes Lambert Australia Pty Ltd [2001] WAIRC 2603 at [67];
(2001) 81 WAIG 1149 at 1155, the President observed:
"It is always necessary, if a contract is relied upon, to determine the terms of a contract (whether it is an employment
contract or any other contract) (see Re Transport Workers Union of Australia (1993) 50 IR 171 at 196 per Munro J). A
contract may be oral or in writing, partly oral and partly in writing, the contractual terms may be express or implied, there
may be a series of contracts, and indeed the written terms of the contract may not reflect the substance of the agreement
between the parties. There may be terms of the contract derived from custom and usage too (see Macken, McCarry &
Sappideen The Law of Employment, 4th edition, at page 94)."
Whilst the relationship between the Applicant and Mr Mezzatesta could be described as a "quasi-partnership" as discussed by
Lord Wilberforce in Ebrahimi v Westbourne Galleries Ltd and Ors (1973) AC 360 at 379, that is, the relationship that was
created between the Applicant and Mr Mezzatesta personally. However, in this matter the Commission is called upon to
determine what was the relationship between the Applicant and the Respondent. The Applicant as one of the owners of the
Respondent has certain rights and entitlements on the basis of the agreement that he entered into with Mr Mezzatesta in
June 2003.
In the same way that it is well established that one person can function in dual capacity as a company director and also as an
employee of the company employed under a contract of service, a person can also function in dual capacity as an owner of a
company and as employee of the company employed under the contract of service.
In Koivisto v Barrett Koivisto Scatena Pty Ltd (op cit) at pages 870-871 Fielding C observed:
"Whether a director of a company is also an employee of that company is largely a matter of fact. The main factors to be
considered in determining that question were outlined in Eaton v Robert Eaton Ltd and Secretary of State for Employment
(1988) IRLR 83. Amongst the factors said to be indicative of an employment relationship was the existence of a board
minute constituting an agreement to employ, although the non-existence of such a minute or other formal contract was not
fatal to the existence of such a relationship. The payment of a salary by weekly instalments, as opposed to a director's fee,
is indicative of an employment relationship, particularly if the director performs a function unconnected with his directorial
responsibilities."
In the Matter of a claim for relief relating to the dismissal of Carole Lynds by Altiplano Distributors Ltd [1998] NSWIRComm
233 an arrangement was entered into by Mr and Mrs Lynds with a Mr Kelt to establish a company to set up a business. Mr Kelt
held 50% of the shareholding and Mr and Mrs Lynds worked in the business full time. It was agreed Mr and Mrs Lynds would
be renumerated $2,500.00 each per month. In 1996 the company acquired a similar business and a new equity partner which
resulted in Mr and Mrs Lynds reducing their shareholding to jointly 33% and later to 20% in 1997. Bishop C held that the
arrangement was effectively a "partnership" and a joint venture. Mrs Lynds was a minority shareholder and that over time
M Kelt had taken overall control of the company. When Bishop C looked at the totality of the relationship he concluded that in
1997 the employment status of Mrs Lynds changed to that of an employee. In particular he found that there was no evidence of
real decision making, delegation or control exercised by Mrs Lynds to indicate she was an "owner" of the business and not an
employee.
I do not agree that the facts of Worthington's case are almost identical in this matter. The applicant in that case was a valuer
whose entitlements as a director were separate to his entitlements for his work as a valuer. Further his remuneration as a valuer
in charge of the valuation department was not linked to the profit of the company. To the contrary he was paid a fixed sum of
$100,000.00 per annum for his work as a valuer. In contrast, an owner of the business the Applicant was entitled to 50% of all
income less 50% of all debts of the company.
The relationship between the parties in this matter is affected by the provisions of REBA. Under s 28 of REBA where a licensee
is a company the person in bona fide control of the company must be a licensed real estate agent. Only Mr Mezzatesta was
qualified to do so, as the Applicant was a registered real estate sales representative within the meaning of s 4 of REBA and not a
licensed real estate agent.
The Applicant strongly contended when he gave evidence that the declaration made by Mr Mezzatesta in Exhibit 2 is evidence
that he was an employee of the Respondent. Exhibit 2 does not support his contention. Exhibit B shows that the Respondent is
the licensee under REBA and Exhibit 2 does not contain a statement that the Respondent was the Applicant's employer.
The evidence given by the Applicant about his day to day work after he completed his real estate sales representative course was
not contested by Mr Mezzatesta. It is apparent from that evidence that in relation to obtaining listings, selling real estate and
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carrying out work to maintain the rent roll the Applicant and Mr Mezzatesta to some extent worked as a team. The Applicant
had no role in relation to the business accounts. Pursuant to Part VI of REBA Mr Mezzatesta as the licensed real estate agent
was solely responsible for the trust accounts.
52 It is clear from the evidence given by the Applicant that his entitlement to half of the income from the rent roll arises out of his
ownership of the company and does not rely upon any work or efforts by the Applicant as a precondition to any payment. The
Applicant describes the rent roll as an asset he purchased. Consequently his entitlement to the income generated from the rent
roll does not arise under the terms of any contract of employment between the Applicant and the Respondent.
53 Having considered all of the evidence I am of the opinion the "totality of the relationship" points to a conclusion that the
Applicant did not carry out work as an employee of the Respondent for the following reasons:
(a)
The role of the Applicant as an owner and sales representative were not separated. He canvassed potential clients
in the capacity as an "owner" of the Respondent (Exhibit B). His remuneration as an owner and sales
representative were not separated.
(b)
His remuneration was not solely for work performed by him. He had an entitlement to income from the
commissions earned by the sales representatives who were employed by the Respondent. Further his entitlement
to income from half the rent roll arose solely out of ownership of the Respondent and did not depend upon work
performed by him.
(c)
His remuneration from all sources within the business was subject to deduction of 50% of the operating costs of
the business. The entitlement to remuneration was clearly a profit sharing arrangement and not payment in the
nature of a wage. If the organisation test is applied it is clear the Applicant was carrying on business as a coowner and not for a superior.
54 I do not find the evidence that Mr Mezzatesta paid himself his own commissions as a PAYG employee relevant. When
Exhibit 7 is examined it is clear that all commission payments made to Mr Mezzatesta were made prior to February 2004 and
prior to the terms under which the Applicant was to work in the business coming into effect.
55 As to the argument that the matter in dispute concerns a commercial dispute and does not raise an industrial matter or that the
claims do not arise out of a contract of employment, in the event that my conclusion at law that the Applicant was not an
employee is wrong I make the following observations. I am of the view that the Applicant's claim for payments of commission
does have an industrial relations complexion within the meaning of the Act as the sums claimed can be characterised as sums
accrued and due under a contract of employment. I am not, however, of the opinion that the Applicant's claim for income from
the rent roll raises an industrial matter as the evidence of the Applicant establishes that the entitlement to that income arises
solely as a shareholder and not as a sum accrued under the employment agreement.
Prescribed amount – s 29AA(4)
56 As to the argument that the Applicant is barred by s 29AA(4) of the Act from bringing a claim, it is common ground between
the parties that at all material times the Applicant did not receive any payments of remuneration. The Respondent contends that
pursuant to reg 5 of the Industrial Relations (General) Regulations 1997 ("the Regulations"), for the purposes of the prescribed
amount in s 29AA(4) of the Act, where an employee has been employed for less that 12 months the amount the Applicant was
entitled to (or did) earn during his or her employment must be divided by the number of days worked and multiplied by 365.
The prescribed amount at the time of the making of the application was $99,700.00. The Respondent contends that if the value
of the rent roll is more than $5,000.00 the Applicant's claim is over the limit. However, it is agreed for the purposes of the
preliminary argument the Commission should only determine the question whether in applying the divisor the Commission
should take into account the amounts the Applicant claims he was entitled to receive.
57 The Respondent says that in relation to the argument that the Applicant's particulars of claim specify a salary in excess of the
prescribed amount, the regulations must be construed in light of s 29AA(4) of the Act, which makes it clear that the prescribed
amount must be assessed on the basis of a benefit to which an employee is entitled under a contract of employment.
58 The Applicant says that the divisor in reg 5(2)(c) of the Regulations only requires the amount of remuneration actually received
by the Applicant to be divided by the number of days employed and multiplied by 365. As the Applicant has not received any
remuneration at all the amount under the formula is $0. It is submitted that the Applicant's "salary" for the purposes of
s 29AA(4) of the Act does not exceed the prescribed amount.
59 Section 29AA(4) of the Act provides:
"(4)
The Commission must not determine a claim that an employee has not been allowed by his or her employer a
benefit to which the employee is entitled under a contract of employment if —
(a)
an industrial instrument does not apply to the employment of the employee; and
(b)
the employee's contract of employment provides for a salary exceeding the prescribed amount."
60 Section 29AA(5) of the Act defines the "prescribed amount" to mean:
"(a)
$90 000 per annum; or
(b)
the salary specified, or worked out in a manner specified, in regulations made by the Governor for the
purposes of this section."
61 Regulation 5 of the Regulations provides that:
"(1)
For the purposes of paragraph (b) of the definition of "prescribed amount" in section 29AA(5) of the Act the
specified salary is $90 000, or that amount as affected by indexation in accordance with reg 6.
(2)
For the purposes of paragraph (b) of the definition of "prescribed amount" in section 29AA(5) of the Act the
salary provided for in an employee's contract of employment is to be worked out as follows —
(a)
for an employee who was continuously employed by an employer and was not on leave without full pay
at any time during the period of 12 months immediately before the dismissal or claim — the greater
of —
(i)
the salary that the employee actually received in that period; and
(ii)
the salary that the employee was entitled to receive in that period;
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for an employee who was continuously employed by an employer and was on leave without full pay at
any time during the period of 12 months immediately before the dismissal or claim — the total of —
(i)
the actual salary received by the employee for the days during that period that the employee
was not on leave without full pay; and
(ii)
for the days that the employee was on leave without full pay an amount worked out using the
formula —
remuneration mentioned in subparagraph (i) x days on
leave without full pay
days not on leave without full pay;

(c)

or
for an employee who was continuously employed by an employer for a period less than 12 months
immediately before the dismissal or claim — the amount worked out using the formula —

remuneration received x 365
days employed."
62 It is my opinion the meaning of the reg 5(2)(c) is clear and unambiguous. For the purposes of ascertaining whether the salary of
an employee who has been employed for less than 12 months exceeds the prescribed amount, the Commission is only required
to take into account remuneration received by the employee, that is, the remuneration actually received and not the salary the
employee or the employer claims the employee was entitled to receive. In my view the Applicant's counsel correctly contends in
written submissions:
"Whilst this result may seem unusual, on closer analysis, reg 5 is structured in a way that is clearly intended to differentiate
between employees who have been employed for less than 12 months and those who have been employed continuously for
12 months or more. Compare reg 5(2)(a) (which provides for the prescribed amount to be the greater of the salary entitled
to be received and the salary actually received) with reg 5(2)(c) (which is based on remuneration received)."
63 For the reason that I have determined that the Applicant was not an employee of the Respondent, the application will be
dismissed.
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Reasons for Decision
This is an application pursuant to s.29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”) lodged in the Commission on 20
February 2004. The applicant, Mr Peter Griffiths alleges that he was harshly, oppressively or unfairly dismissed by his
employer, BHP Billiton Iron Ore on 23 January 2004. The applicant was employed as an electrician performing electrical
maintenance work at the Port Hedland operations from 1986 until his time of termination.
The applicant alleges in paragraph 20 of his application as follows:
“The Employer treated Mr Griffiths unfairly, oppressive and harshly during the course of employment and in the method of
dismissal.
BHP Billiton through their actions and inactions precipitated by severe psychiatric illness rendering myself unfit to work at
BHP Billiton.
Then terminated me as a result of being unfit to work.
BHP Billiton made me sick and then sacked me for being sick.”
Mr Griffiths did not seek reinstatement and instead sought compensation for loss of employment at BHP Billiton. He says in
paragraph 22 of his application:
“I am not seeking re-instatement because medical experts opinion is that to work at BHP Billiton will make me sick .. and I
should not and can not work there again.”
In response to order of the Commission of 10 November 2004 counsel for the applicant filed a schedule of loss/injury on 21
December 2004. That schedule says as follows:
“The applicant says he has suffered a loss of income from the date of his dismissal to the present, at no less than his predismissal earnings, plus injury in the form of humiliation, injury to feelings, loss of reputation, nervous shock, mental
distress, anxiety, humiliation, and loss of dignity (all as contemplated by the Full Bench in Bugonovich), and accordingly
claims the full 6 months remuneration as per section 23A(8) of the Act.”
The applicant says in part in the written witness statement lodged on the same date as follows:
“I feel that BHP terminated my employment without due regard for my circumstances.
BHP precipitated my illness and should have given me more time to recover and given me adequate assistance to
rehabilitate. I have paid for all medical expenses. While I was recovering I could have been placed on unpaid sick leave
and therefore not have the added stress of losing my employment. My job at BHP was something that up to a point in time
I deeply appreciated.”
I have never recovered from the injuries that BHP management and supervision caused me during the years of 2001/2002.
I am now unemployed have never worked since my termination and I am now suffering from Bipolar Affective Disorder,
with persistent suicidal ideation.”
I outline each of these points as this is the nature of the claim before the Commission.
It is the case also that at hearing on 27 January 2005, called on the Commission’s own motion, counsel for the applicant
submitted that the evidence for the applicant was that the applicant had been subjected to conduct on behalf of the respondent of
harassment, badgering and ill treatment dating from 1999 based in part, on the fact that he was an award worker. Counsel for
the applicant submitted that the evidence for the applicant went to prove that the respondent had a significant agenda of
opposition to award workers and this conduct against Mr Griffiths had an adverse impact on Mr Griffiths and is the basis for
substantiating a claim of unfair dismissal on his part.
I do not go to all the contentions on behalf of the respondent as in this particular matter it is not necessary to do so. However,
the respondent denies the termination of the applicant’s employment was unfair, oppressive or harsh. The respondent submitted
that the applicant had been unfit for work, had not worked since 23 January 2003 as a result of suffering from a psychiatric
illness and the applicant was unable to return to work with the respondent. Counsel for the respondent at hearing on 27 January
2005 submitted that evidence for the applicant at its highest would suggest that Mr Griffiths’ illness was caused by the
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respondent and if proven was a matter for workers compensation. Counsel for respondent submitted that there was no evidence
in respect of what occurred in 2004 in respect of the dismissal, evidence in respect of loss and reinstatement was not sought.
There was no evidence to suggest that the applicant is capable of working or has worked since his termination.
HISTORY
A brief history of this matter is as follows:
Mr Griffiths’ circumstances first came to the attention of the Commission by way of application C6 of 2004, lodged in the
Commission on 7 January 2004. The schedule to that application reads as follows:
“BHP Billiton have notified Mr Peter Griffith who is an member of the CEPU and is employed as an Electrical Fitter at the
BHP Billiton Port Hedland operations is to be terminated effective on 23 January 2004.
Mr Griffiths is currently on long – term sick leave and has a workers compensation claim currently awaiting determination.
Requests by the union to BHP Billiton to refrain from the intended termination have failed.
The Union seeks the urgent assistance of the Commission to avert the termination.”
The matter was dealt with in conference on 9 January 2004 and remained unresolved between the parties. On 5 February 2004
by telephone communication the applicant, being the Communications, Electrical, Electronic, Energy, Information, Postal,
Plumbing & Allied Workers Union of Australia, Engineering and Electrical Division, WA Branch sought that the matter be
referred for hearing and determination and advised that a draft memorandum would be forwarded to the Commission. No
memorandum was received. The Commission wrote to the applicant in that matter on 11 March 2004 seeking that a draft
memorandum for hearing and determination be provided by close of business 25 March 2004. The respondent by letter dated 18
March 2004 advised that in their view application C6 of 2004 had been overtaken by events, in that Mr Griffiths’ employment
had been terminated and Mr Murie, as representative for Mr Griffiths, had filed application 228 of 2004 in the Commission
alleging that the termination was harsh and unfair. The respondent company submitted that it was not in the public interest for
application C6 of 2004 to be referred for hearing and determination.
The union then undertook to put a proposal to the respondent company as a means of resolving the matter. By email dated 4
June 2004 the applicant union also advised they wished to pursue application 228 of 2004, requested that matter be referred for
hearing and determination and advised that Mr Gandini, of counsel, on their behalf would provide a draft memorandum of
matters for hearing and determination to the Commission as soon as practicable. The reference in that correspondence to
application 228 of 2004 would seemingly be meant to be a reference to application C6 of 2004. Counsel for the applicant union,
by letter dated 30 July 2004, then advised the Commission that the matters for hearing and determination were as per the
particulars of the claim lodged in application 228 of 2004, ie whether or not Mr Griffiths was unlawfully and/or unfairly
terminated by the respondent, and if so what remedies would the respondent be required to provide to Mr Griffiths. Counsel for
the CEPU requested that that matter be set down for a directions hearing to programme the matter for hearing.
As the Commission at that time had two matters which were seemingly dealing with the same point, namely the alleged unfair
termination of Mr Griffiths, and as application 228 of 2004 was programmed on 23 August 2004 for hearing, the Commissioner
advised the applicant in application C6 of 2004 that the file would be closed unless adequate reasons were provided as to why
the file should remain open. By letter dated 27 August 2004 counsel for the CEPU advised as follows:
“We confirm we were instructed that this matter continued to remain open. Further our client instructs us that it is this
application it seeks to progress rather than application number 228/04.
We have been instructed by Mr Griffiths in relation to application number 228/04 that he is happy to have that particular
application adjourned sine die.”
The reasons given for this approach were that the applicant believed that relief available to the applicant under s.44 was broader
than that available to Mr Griffiths under s.23A and that the union was better placed to participate in further conferences in
relation to application C6 of 2004. Counsel for the CEPU sought that directions in application 228 of 2004 be cancelled and
those directions be reissued in application C6 of 2004.
The Commission again convened a conference in application C6 of 2004 to deal with the parties differing approaches as to how
the matters should proceed. After hearing the parties in conference the Commission decided that application C6 of 2004 would
not be closed as the applicant union submitted that there were still other matters that could be considered by the company. Mr
Murie of the CEPU and Mr Ritchie of the Company were directed to have discussions. The Commission also advised that
application 228 of 2004 would proceed as programmed. I should say, without going to the details of the conference, that the
applicant union has at all times sought to aid Mr Griffiths in seeking some relief or redress with the respondent. It has not,
however, been clear what remedy might be acceptable to Mr Griffiths, except for monetary compensation following Mr
Griffiths’ dismissal. This is except for the initial conference in application C6 of 2004 where Mr Griffiths sought to remain
employed.
I return then to application 228 of 2004. This matter came on for conciliation on 23 April 2004. The matter was not resolved in
conference and there followed the play of correspondence as mentioned above. The Commission brought the matter on for
mention on 23 August 2004 in an attempt to progress and programme the matter. At that time counsel for the applicant, who is
also counsel for the applicant in C6 of 2004, advised that he was instructed that both matters should remain live. He advised the
Commission also that there was no doubt that both matters involved “exactly the same content”. On that occasion the
Commission sought clarification as to whether the applicants were pursuing both applications. The for mention hearing listed
only application 228 of 2004 and counsel for the applicant union in application C6 of 2004 was not instructed. The Commission
gave counsel until 4pm on Friday, 27 August 2004 to give reasons as to why application C6 of 2004 should not be closed. This
was followed up in writing with the applicant in that matter. The Commission then set application 228 of 2004 down for hearing
on 3 and 4 November 2004. The Commission dealt with other matters including whether evidence be adduced orally or in
writing. The applicant indicated that they preferred oral evidence. The respondent preferred written witness statements. The
applicant sought instead that only a summary of evidence be given and this, it was submitted, would overcome the difficulties
expressed by the Commissioner; namely the giving of evidence by the applicant. The respondent also asked that the application
be particularised. The respondent then referred to a claim made by Mr Griffiths under the Workers Compensation Rehabilitation
Act 1981.
Having heard the submissions of both parties, the Commission directed that evidence be given by written witness statements and
any relevant documents to be relied on be provided. The Commission directed that the applicant lodge and file written witness
statements by 5 October 2004 attaching any relevant documents to the statements. The respondent to do likewise by 16
November 2004. Hearing dates were set for 1 and 2 December 2004. No formal order was issued.
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It is the case that counsel for the applicant did not lodge the witness statements on the required date and sought extensions on
two occasions. Firstly to 15 October 2004 and then delayed to 28 October 2004. Correspondence was also received on behalf of
the respondent complaining of the delay and the respondent reserved its rights in relation to the failure of the applicant to file
and serve the witness statements. The Commission then called the matter on for directions hearing on 5 November 2004. The
Commission received correspondence on behalf of the applicant on 2 November 2004 which in part reads:
“We refer to previous correspondence and in particular our recent letters seeking extensions to the time period for the
applicant to file and serve witness statements.
We are instructed that our client seeks further time for this step to occur and understands this may impact upon the dates set
down for the hearing of this matter.
The Commission will of course recall being advised that the insistence of the respondent in seeking witness statements,
other than a summary of the evidence of each witness, would be a time consuming task.
In these circumstances the applicant would propose the following orders for the directions hearing scheduled for the
morning of the 5th November 2004:
1.
the orders made by Commissioner Wood 23 August 2004 be varied as follows:
(i)
the applicant to file and serve written witness statements by close of business 17 December 2004;
(ii)
the respondent to file and serve written witness statements by close of business 28 January 2005;
(iii)
the hearing dates for this matter of 1st and 2nd December 2004 be vacated, and listed for the next
available dates in February 2005.”
At the directions hearing on 5 November 2004 counsel for the applicant advised that the witness statements were taking more
time to complete and that there would probably be six to eight witnesses, some of whom resided in the North West. The
respondent submitted that what was being sought was in effect an adjournment of the hearing and opposed the adjournment.
The respondent also indicated that they had no idea what the case was about. Counsel for the applicant reiterated that it was an
application for unfair dismissal. Arising from the directions hearing the Commission granted an adjournment to the applicant
and set the matter down for new dates in March 2005. The Commission then issued formal directions on 10 November 2004 in
the following terms:
“1.
The Applicant is to file and serve a schedule particularising the loss or injury that is claimed to have been caused by
the dismissal by close of business Friday, 17 December 2004.
2.
The Evidence in Chief will be adduced by way of written witness statements and shall stand as such. Any further
evidence in chief to be adduced may only be done so by leave of the Commission.
3.
The Applicant is to file and serve written witness statements by close of business Friday, 17 December 2004. Any
document to be relied upon shall be appended to the witness statement or provided at the same time the witness
statement is filed.
4.
The Respondent is to file and serve written witness statements by close of business Friday, 25 February 2005. Any
document to be relied upon shall be appended to the witness statement or provided at the same time the witness
statement is filed.”
The respondent sought that the direction be put in the form of a springing order. The Commission decided against this but
indicated to the applicant as follows:
“I make it very clear that if the application - - if the written witness statements are not filed by close of business on the 17th
of December 2004 then this matter will be brought on for - - at short notice for a show cause hearing as to why the matter
should not be dismissed. --- and I will bring that on at short notice, and prior to Christmas, so that we all know where this
matter stands.”
The applicant failed to lodge the witness statements by 17 December 2004. The Commissioner received correspondence from
counsel for the respondent on 20 December 2004 requesting that a show cause hearing be listed as soon as possible.
Counsel for the applicant lodged the witness statements and the applicant’s schedule of loss on 21 December 2004. In the
covering letter counsel for the applicant also indicated that “A List of Documents and copies of relevant documents will be
provided to the Respondent by Friday 7 January 2005.
On 10 January 2005 counsel for the respondent wrote to the Commission advising that they were not in receipt of the applicant’s
documents and again seeking that a show cause hearing be convened as soon as possible. This request was repeated by
correspondence on behalf of the respondent on 13 January 2005.
The Commission received a copy of correspondence on behalf of counsel for the applicant and addressed to solicitors for the
respondent copied to the Commission on 13 January 2005. In this correspondence counsel for the applicant indicated that the
applicant’s list of documents was sent to counsel for the respondent on 7 January 2005. This statement was rejected by counsel
for the respondent in correspondence on 14 January 2005. The respondent maintained the request for a show cause hearing.
By notice to the parties on 18 January 2005 the Commission listed the matter for hearing. The notice of hearing in part reads as
follows:
“TAKE NOTICE that the Commission (Commissioner S Wood) will sit at 111 St George's Terrace, Perth in Court 1 (Floor
18) on Thursday, the 27th day of January 2005 at 9:00 o'clock in the forenoon to hear the abovementioned matter, at such
time the applicant is to show cause why the matter should not be dismissed pursuant to S.27 (1) of the Act.
Non-attendance by the applicant at these proceedings will result in an Order being issued dismissing the application for
want of prosecution.”
Counsel for the applicant wrote to the Commission on 24 January 2005 querying the reference to a “show cause” hearing and
asking whether the hearing was to be convened by the Commission itself or by application from the respondent. The letter goes
on to say as follows:
“If the hearing was convened by the Commission itself, can the Commission please identify under which section the
Commission convened the hearing. If the hearing was convened in response to an application from the respondent, can we
please be provided with a copy of that application.
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Finally at this point in time it is not clear in the notice of hearing as to on what basis the Commission/respondent will be
arguing that the matter ought to be dismissed. This of course is procedurally unfair to the applicant. To the extent that that
information is not provided in response to the above queries, can the organisation who convened the hearing please provide
us with particulars as to the grounds on which they will in turn press for dismissal on the morning of the 27th January
2005.”
The Commission replied sending a letter to both parties on 25 January 2005 in the following terms:
“I am in receipt of correspondence from counsel for the applicant dated 24 January 2005.
I have put the matter on for hearing on 27 January 2005, pursuant to my powers under s.27(1)(a) of the Act. I have
reviewed the file, and in particular the evidence lodged on behalf of the applicant on 21 December 2004, arising from my
direction of 10 November 2004. I have formed a preliminary view that the evidence on behalf of the applicant, taken at its
highest, is insufficient to discharge the onus which the applicant bears. I have therefore put the matter on for hearing to
deal with submissions from the parties as to why I should not dismiss the matter, or refrain from further hearing the
matter.”
Later in the day on 25 January 2005 the Commission received from counsel for the applicant a list of the documents which
counsel for the applicant submitted that he understood “the Commission require to be lodged with the witness statement of the
applicant.” The Commission received also an affidavit from Mr Rowan Lee Kelly, on behalf of the respondent, attesting to
various matters in terms of the history of this application. I recite as succinctly as possible the history of the matter as it is
important in understanding the agitation of the matters between the parties and before the Commission. I recite the history also
because I wish to make some brief comments in relation to this. In short the application before me now has always been about
the allegation made in the initial application, that is, “BHP Billiton made me sick and sacked me for being sick.” On receipt of
the witness statements and then subsequently at the hearing on 27 January 2005 it became apparent that part of the applicant’s
contention was that the applicant had been discriminated against by the Company for choosing to be an award worker. The
allegation is that the applicant was, as a consequence of choosing to remain on the award and concerted action on behalf of the
employer, subjected to harassment and other adverse treatment which led to him being sick and ultimately dismissed. There is
no challenge to the fact that the applicant had been unfit for work from January 2003 to January 2004 and was paid under the
sickness policy of the Company. There has been no submission or evidence disputing the lawfulness of the termination or that
the termination was not in accordance with the award.
I ruled that the matter would be dealt with by way of written witness statements because I was concerned that the matter needed
to progress with some efficiency and, in the words used at the directions hearing, “to take some shape and form”. I had seen and
conversed with Mr Griffiths in two extended conferences. My clear impression was that whilst Mr Griffiths had no difficulty in
conversing, he had some difficulty in keeping a line of thought and keeping to the subject matter of the conversation. I was
concerned that his thoughts needed to be ordered for the purpose of presenting his case in hearing. Further whilst I do not go to
the discussions at conference it was clear that Mr Griffiths was concerned about a considerable history of dealings with fellow
workers and/or supervisors in the workplace. Once again these matters needed, in my view, to be ordered for the purpose of
being dealt with as part of his claim. The provision of written witness statements with attaching documents would serve to
overcome these potential difficulties. Any potential cost to the parties, in my view, would be overcome by the efficiency gained
at hearing of this matter. I should say that in general I am usually content to deal with matters in this jurisdiction on the basis of
oral evidence unless parties agree they would prefer to proceed otherwise. However, the circumstance of this matter led me to
the view that it was necessary to proceed on the basis of written witness statements.
It is the case that the application has not been pursued expeditiously by the applicant. I expressed my difficulty with this at the
directions hearing on 5 November 2004. Indeed I cautioned counsel for the applicant about the effect of not submitting the
required documents by the directed date. I pursued that issue no further at the subsequent hearing and did not allow submissions
on this point.
I list the history of the application because I consider it relevant to do so. However, I make it clear that I am not guided in my
decision by any concern I may have regarding the delay on behalf of the applicant in meeting deadlines set by the Commission
and indeed deadlines which were asked for by the applicant. Ultimately the final delay in submitting the written witness
statements is a delay of some 4 days. This would not of itself cause a further deferral of the hearing dates in my view. The
applicant also failed to lodge the required documents with the written witness statements. These were not filed in the
Commission until 25 January 2005. Leaving aside any prejudice the actions on behalf of the applicant may have caused the
respondent, I am concerned that such actions on the part of the applicant have the potential to frustrate hearings before the
Commission and to cause problems not only in progressing this application but in delays to other applications awaiting hearing
by the Commission.
On receipt of the applicant’s documents on 21 December 2004 and on receipt of further correspondence on behalf of the parties,
and given my comments at the directions hearing on 5 November 2004, I sought to review the whole file and in particular the
evidence submitted on behalf of the applicant. Having considered the evidence on behalf of the applicant I decided to put the
matter on for a “show cause” hearing as to why the matter should not be dismissed pursuant to s.27(1) of the Act.
Counsel for the applicant submitted that there was no power for the Commission to put a matter on for “show cause”. Whereas
the Commission may have taken this course in the past there is no reference as such in the Act or basis in legislation for the
Commission to so act. I do not accept this submission. The powers of the Commission in this regard are clear. Section 27
expresses the powers of the Commission. Sub-section 27(1)(a) reads as follows:
“(1) Except as otherwise provided in this Act, the Commission may, in relation to any matter before it —
(a)
at any stage of the proceedings dismiss the matter or any part thereof or refrain from further hearing or
determining the matter or part if it is satisfied —
(i)
that the matter or part thereof is trivial;
(ii)
that further proceedings are not necessary or desirable in the public interest;
(iii)
that the person who referred the matter to the Commission does not have a sufficient interest in the
matter; or
(iv)
that for any other reason the matter or part should be dismissed or the hearing thereof discontinued,
as the case may be;”
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The Commission may act in any of the circumstances specified, which is of course broad and includes “for any other reason”.
The Commission must of course act at all times within the boundaries of s.26 of the Act. There is no requirement for the
Commission to act upon application by one of the parties in say the manner of a “strike out” application, which also has no
specific reference in the Act. I have expressed my reasons for listing the matter to hear the parties as to why the application
should not be dismissed. The parties were apprised of this prior to hearing. It would not have been correct to simply act without
hearing the parties on this issue (see the decision of the Full Bench in Randall De Vos v Minit Australia Pty Ltd 83 WAIG 219).
I turn then to the substance of the application. The evidence on behalf of Mr Griffiths at this time is at its highest, unchallenged
and not diminished by cross-examination. In that way it is evidence that may, for the purposes of this decision, be accepted. I
therefore make my findings as if Mr Griffiths’ evidence is all correct and can be accepted. I should say also that the evidence of
Mr Griffiths lacks considerable detail that might otherwise be required to discharge the onus the applicant bears in substantiating
the allegations made. Some of the detail however is improved by reference to the medical reports. Notwithstanding this for the
present purpose of determining this application the evidence of Mr Griffiths may be adopted. The respondent of course has not
had the opportunity to rebut such evidence or to lead contrary evidence. Evidence was given by written witness statements for
the applicant by Mr Carl Rosario, an electrical tradesperson; Mr Paul Kilmartin, an electrical tradesperson; Mr Will Tracey; and
the applicant Mr Peter Griffiths. The relevant evidence is as follows. Mr Rosario says that in November 1999 the respondent
offered individual agreements and redundancies to employees in Port Hedland. The company put pressure on him to sign an
agreement and abandon the award. He says that people who remained on the award felt very insecure and vulnerable. He then
says as follows: “With new work procedures and the demand in the amount of tonnes the company was striving for to better its
position themselves in the market place, there was pressure on everybody mainly union members. This along with BHP’s
incisive drive for their employees to sign individual agreements caused me some tension, which reflected greatly on my family.
I needed to reassure myself that staying under the award was the right decision with respect to my health and the health of my
family.”
Mr Kilmartin’s evidence is that in 1999 when the respondent introduced workplace agreements there was a lot of anxiety and
anger in the workplace. This caused tension amongst friends and family members and created “a lot of stress around the town”.
Mr Kilmartin says that workers on the award have been singled out by BHP management and discriminated against vis-à-vis
AWA workers. He says, “There is still a great deal of anxiety in the community even after five years have passed. Basically
BHP’s stand has split the town.” Mr Kilmartin says that, “I, along with other workers have had relationships deeply affected by
the constant stress at the workplace.”
Mr Tracey’s evidence is that he has been the co-ordinator of union activity in the Pilbara in the Iron Ore industry since
November 2000, specifically for the operations of the respondent. He says it is a preference of the respondent not to have award
workers on site. He says, “In my time and involvement with BHP there have been many instances where award workers are
treated unfavorably in comparison with workers on contracts. This is particularly so where enquiries are conducted into safety
incidents.” He says, “Workers on the award are also regularly informed that their opportunities at BHP will be limited if they
don’t sign an agreement.” He then goes on to list areas where award workers have been discriminated against. He says,
“The impact of all this is to create an environment in which award workers are second-rate workers. ….. In this
environment many award workers feel the consequences.
I have never in all my time as an official over the last 10 years seen a workplace where so many workers have gone off on
stress leave after being victimized and intimidated inside the workplace.”
The evidence of Mr Griffiths is that he was employed by the respondent as a licensed electrical tradesperson until 23 January
2004 when his employment was terminated. He was on sick leave from 22 January 2003 until his time of termination and
received payments under the Iron Ore Production and Processing (BHP Billiton Iron Ore Pty Ltd) Award 2002, Clause 15 (Sick
Leave), for the period he was on sick leave. He was under the care of a psychiatrist, Dr Tim Clarke from 1987 to 2003, and then
under the care of another psychiatrist, Dr Martin Chapman. He had been taking medication to combat the negative side effects
of cannabis. This was advised to Mr John Anger of the respondent by letter from Dr Clarke on 23 September 1996. He says as
follows: “Up until the time BHP Management caused me pain and suffering at the workplace, I felt that under the care of Dr
Clarke I was able to do my work at the BHP sites of Finucane Island and Nelson Point, to the level of my skills and
competence.” He says until the time he suffered stress related problems in the workplace he thought he was competent at his
job. He then says, “I started to feel uneasy and stressed during the lead up to the Christmas period of 1999. BHP wanted to alter
our work contracts by asking us to sign Workplace Agreements. This continued into 2000 with constant pressure from BHP to
sign a Workplace Agreement. I felt that my job security was assured but I did not enjoy the constant pressure from
management. I was happy with my Contract of Employment and did not see a reason to move into the uncharted areas of
another contract I did not understand. Other workers felt the same. I believe BHP management and my direct supervisors were
treating me unfairly. Because of this treatment I started to document most incidents in my diary, incidents of pressure from BHP
and incidents where I felt I was being singled out and treated unlike other workers.” Mr Griffiths’ diary records are not before
me.
Mr Griffiths then goes on to say as follows:
“On the 20 December (I assume this is 2002) I was asked to attend a meeting with my supervisors. At that meeting were
John Anger (BHP), Les Barbi (BHP), Paul Attwood (work College) (sic), and myself. I did not know the reason for the
meeting.
From the very start of the meeting John Anger and Les Barbi treated me with contempt and belittled me. I could not
respond to many things that they said to me, because of the constant verbal attacks, from John Anger initially then Les
Barbi, except to say that the things they were saying about me were all lies. I was told I was incompetent and if my skill
level did not pick up I would be disciplined and this could lead to termination of my employment.
At this meeting they told me constantly that I was a licensed electrician and was expected to work to the full extent of my
licence and level structure. Much of the work asked of me in 2002 was work that I had never done before. If I had had a
chance I would have explained to management that I did my apprenticeship with a company called F.R. Tulk. This
company overhauled electric motors for large earth moving equipment this was the type of work I understood and was fully
trained in.”
Mr Griffiths then goes on to describe the history of some of his duties. He says around 1995 he was transferred to the
Beneficiation Plant where he says he was required to do work which he was licensed to perform but not very familiar with. He
says that around that time he was taking medication which lowered his concentration levels. As a result of his concerns for
safety he agreed to transfer to Nelson Point where he was placed on restricted duties. He says, “As far as I know the manager
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(Jim Harris) never put me back to normal duties.” He says he was not trained for more sophisticated systems. He then says,
“As a result of the 20 December meeting I realised that a record was kept by management in areas where they believed my skill
level did not reach their expectations. I had no knowledge of this nor did they raise any issues with me, particularly of a skill
level type. I said nothing at the end of the meeting because I felt totally depressed and worthless, not because of the potential
for being disciplined but because of their lack of understanding of my situation and the way I was attacked at the meeting
without justification.”
41 After that meeting Mr Griffiths went on annual leave and returned to Port Hedland on 2 January 2003. He sought professional
help whilst on holidays. He then says, “On returning to work after my holidays I was told by Bob Lacey (team leader) to
continue to rewire an OCB (Oil Circuit Breaker test panel). Bob Lacey told me again that I would be given no assistance nor
was I to ask for any assistance. I was given no electrical drawings to work with.” Mr Griffiths says he thought he was being
treated harshly and being singled out. He was not familiar with the work. He felt alone and under extreme stress. He says “I
believed that BHP was putting me in an impossible position”. Mr Griffiths says between 2000 and 2002 he needed to speak to
Ms Kathy Ballantyne (psychologist) about the extreme stress he was suffering in the workplace. He says the respondent tried to
hinder him from doing so. On 20 January 2003 he saw Ms Ballantyne who advised him to see Mr Victor Cheng before he could
return to work. He says Ms Ballantyne told him that he was overheard muttering threats (when he was talking to himself) about
harming his superintendent. He attended Dr Kosterich in Perth on 24 January 2003 who gave him a doctor’s certificate for two
weeks. He was advised to see Dr Martin Chapman and has never returned to his employment since being instructed by the
respondent to see Dr Cheng.
42 I assume from the evidence of Mr Griffiths that he remained an employee under the award and refused to sign a workplace
agreement. The evidence of Mr Rosario, Mr Kilmartin and Mr Tracey goes to support a view that the respondent has
systematically discriminated against award workers which has led to personal stress on the part of some workers. Their
evidence is as a back drop to Mr Griffiths’ claim and provides no direct evidence as to Mr Griffiths’ circumstances or how he
was specifically treated. It is to be assumed then from the evidence that Mr Griffiths being an award worker was said to have
been discriminated against by the company. It would be difficult to give this evidence greater weight than that in the context
specifically of Mr Griffiths. Mr Griffiths, on his evidence, has been under psychiatric care since 1987 and under restricted
duties with the respondent since it seems 1995. It is not clear whether that is the date from his evidence but would appear to be
so. He then complains about the lack of remedial training and then goes on to the meeting of 20 December 2002. Again from
his statement, I assume that is a meeting in 2002. He later complains of injuries attributed to his treatment by BHP management
supervision during the years 2001/2002. This adverse treatment he seems to attribute to his union membership and award status.
However, his evidence would seem to rely heavily on a meeting of 20 December 2002 with Mr Anger, Mr Barbi and Mr
Attwood. He says he did not know the reason for the meeting but that Mr Anger and Mr Barbi treated him with contempt and
belittled him. He refers to their comments as ‘lies’. At that time he says he was threatened with termination of his employment.
It would seem that from that time on, with the exception of a short period of time after he returned from leave at the beginning of
2003, Mr Griffiths has not worked for the respondent. He has seemingly been incapable of working arising from the discussions
at the meeting and continues to be incapable of working. In that way the meeting of 20 December 2002 would appear to have
been a significant trigger to a worsening of Mr Griffiths’ situation. His evidence taken at its highest would seem to suggest that
arising from that meeting he was treated so harshly so as to cause a deterioration in his condition leading eventually to the loss
of his employment and his continued unemployment. This connection is not direct and clear, however, it is as I read his
evidence when taken at its highest. It is also the case that Mr Griffiths after that meeting, and after holidays, returned to work,
was given work he did not feel competent to perform, was further stressed by this, sought psychological assistance and was
referred for further psychiatric assessment. So it would appear that these subsequent events may also have played a part in Mr
Griffiths being unable to work.
43 It is common ground that Mr Griffiths was paid sick leave entitlements under the award for 12 months up until the time of
termination on 23 January 2004. Subclause 15(4) relevantly provides:
“15 (4)
employee is entitled to claim benefits under a non contributory sickness and accident scheme where:
a)
employee is unable to attend for work on the grounds personal ill health and such ill health has resulted in
non attendance at work for a period of 7 calendar days or more; and
(b)
the employee has exhausted all accrued sick leave.
(5)
The maximum benefit payable under sub clause (4) shall be:
(a) in the case of sickness, for a period of not more than 52 weeks; or
(b) in the case of an accident, for a period of not more than 104 weeks.
(6)
The Company may require any employee claiming benefits under the sickness and accident scheme to undergo
medical examinations at its expense, by either a doctor mutually agreed upon between the Company and the
employee or failing mutual agreement a doctor nominated by the Company.
(7)
The Company may require any employee claiming benefits under the sickness and accident scheme to undergo
rehabilitation programmes if that programme has been approved by a doctor who has medically examined the
employee under sub clause (6) unless the programme is opposed by the employee's doctor.
(8)
The benefits payable under the sickness and accident scheme shall be:
(a)
in the event of personal ill health necessitating non-attendance at work, the amount of $400.40 per week or
the aggregate wages applicable to the classification in which the employee is working as set out in the
attached schedules marked IA, IB and IC , whichever is the higher;
(b)
in the event of personal ill health where the employee returns to work but is reclassified to a classification
attracting a lower aggregate wage, the difference between the aggregate wages.
(9)
In addition to sub clause (8) the following lump sum payments shall be made:
(a)
accidental death, where the employee is not a member of the BHP Iron Ore Employee's Provident Fund $31400;
(b)
loss of two limbs or two eyes or an eye and a limb - $16290;
(c)
loss on one limb or one eye - $8140; or
(d)
loss of one thumb and one index finger - $1630.

1328

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

(10)

44

45

46

47
48

85 W.A.I.G.

Where an employee fails to undergo a medical examination as required or fails to comply with a rehabilitation
programme as required the benefits payable under the sickness and accident scheme will cease to apply unless the
Company is satisfied that there are good and sufficient reasons which prevented the employee from doing so.
(11) The sickness and accident scheme does not apply in respect of any time for which the employee is entitled to
compensation under the Workers' Compensation and Rehabilitation Act 1981 (WA).
(12) An employee shall not be eligible to claim benefits both under the sickness and accident scheme and under the BHP
Iron Ore Employee's Provident Fund or any other fund to which contributions are made pursuant to clause 21 (2).
I then turn to the other documents which were forwarded to the Commission and received in the Commission on 25 January
2005. The documents show a safety inquiry report of 16 July 1996 where Mr Griffiths disconnected a live cable. A letter from
Dr Clarke of 23 September 1996 to Mr Anger advising that, “I feel that there are no ongoing reasons as to why Mr Griffiths
should not be allowed to return to full duties.” A letter from Dr Clarke of 14 October 1996 to Mr Anger advising that Mr
Griffiths would be best not to be moved to the new work environment. A note to file of 11 March 1998 regarding counselling of
Mr Griffiths. There is then a note from Mr Anger and Mr Prosser of 8 June 1999 headed “To Whom It May Concern Re. Mr
Peter Griffiths”. This note concludes with:
“Peter generally had a poor concentration level, he did not achieve any training given, and could not basically comprehend
any electrical work other than which is mentioned.
Peter is not suited to perform those tasks required of an Electrician.”
There is a note to file of 9 February 2001 regarding an incident between Mr Slann and Mr Griffiths alleging verbal abuse by Mr
Griffiths towards Mr Slann. There is a diary note of 1/11/2001 regarding an exchange between Mr Griffiths and Mr Lacey. In
that note it says, “Peter indicated he felt that he was always being singled out and treated differently to others in the group. He
indicated that he believed this was due to him being on an EBA.” The note covers Mr Griffiths perceived problems with Mr
Lacey. The note goes on to say, “Peter indicated that he had health problems that he believed were caused by his perception of
being singled out, I offered him the support and services of the company to assist him with this issue, he declined, I furthered
(sic) stressed he should at least talk his problem through with our site counsellor, he refused assistance.” There is a
memorandum of 21 January 2002 regarding a counselling session with Mr Griffiths concerning his performance. Mr Griffiths
was advised his performance was not satisfactory and he needed to improve. There are some markings at the bottom of the
memorandum regarding ‘Primary rules of engagement’ which indicate “Do not hand him any paperwork – let him write it
down”. There is a memorandum of 5 December 2002 outlining the history of performance issues with Mr Griffiths dating from
18 June 2001 through to 2 December 2002. There is a memorandum of 20 December 2002 regarding a performance counselling
session with Mr Griffiths. There is then a letter of 23 December 2002 from Mr Anger, Superintendent Electrical Services to Mr
Griffiths.
“Confirmation of outcomes of Unsatisfactory Performance Counseling Session
This letter is to confirm the counselling session held on Friday December 20th 2002 in the Electrical Workshop between
Yourself, Paul Attwood (Acting CEPU Convenor), Les Barbi Resource Coordinator Services and myself on issues relating
to performance.
At that meeting it was clearly stated that you are to address your unsatisfactory performance in terms of your:
•
Safe execution of work
•
Ability to work with minimal supervision
•
Ability to plan and execute your work to the full extent of your trade and classification
•
Ability to complete your work in a timely manner
•
Ability to complete your work to the standards expected of a tradesperson of your classification
•
Ability to follow instructions issued by your Supervision
Your performance will be monitored and progress discussed with yourself on approximately a fortnightly basis. Should
your performance fail to improve, then these follow up discussions will take on the format of disciplinary proceedings.”
There is a memorandum from Mr Anger of 6 January 2003 regarding an exchange with Mr Griffiths re his attendance at first
aid. There is a diary note on 17 January 2003 regarding a discussion between Mr Lacey and Mr Griffiths. In that memorandum
it recalls a discussion about Mr Griffiths’ performance and skills not being adequate. Mr Griffiths refers to being harassed and
picked on because he is a unionist. At the end of that memorandum is a note that Mr Griffiths indicated that he may be going
away for a while, he needs to get himself sorted out. There is a letter from Ms Ballantyne to Dr Cheng of 22 January 2003
regarding Mr Griffiths’ referral to him. There is a report from Dr Cheng of 24 January 2003. It covers a range of issues and
includes a comment by Mr Griffiths that he thought he was being bullied by the company for not accepting the ‘federal award’.
Mr Griffiths indicated that from November 1998 there was some discrimination in pay and that the company was bullying the
union people. He specifically mentioned Mr Lacey, Mr Barbi and Mr Anger. Mr Griffiths referred to the meeting with Mr
Anger and Mr Barbi just prior to Christmas. He says he was referred to as incompetent and he denies being upset by the
meeting. Dr Cheng refers to Mr Griffiths as being “keen to ascribe his behaviour to the stress of the wider problems at the work
environment related to perceived pressure by BHP against union members”. Dr Cheng in part and in summary indicates “with
regard to Mr Griffiths’ ability to work, there are no restrictions with regard to his psychological state that would limit Mr
Griffiths’ ability to return back to work.”
The documents then contain a series of workers compensation medical progress reports which have Mr Griffiths as unfit for
work and suffering from anxiety and depression. The attending physician is Dr Kosterich.
There is a psychiatric assessment by Dr Stephen Proud of 12 May 2003. In that assessment there is mention made of Mr
Griffiths referring to the 20 December 2002 meeting and indicating he believed that a warning about work performance was
totally unwarranted and he had been treated badly in the meeting and since that time he had decompensated psychiatrically.
This report lends weight to the view that the meeting of 20 December 2002 had a particular detrimental effect on Mr Griffiths.
He was at that time under the care of a psychiatrist Dr Chapman. The report says:
“He is uncertain as to whether his job is to be maintained in Port Hedland, but he feels that Mr John Anger wants him out
of the company. He also says that this dispute is occurring in the context of a bigger dispute between BHP Billiton and the
Unions and that he thought that this meeting was timed to coincide with a claim for increased wages, which the unions
were putting forward.”
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The report also refers to his lack of coping when asked to change work environment. The report concludes that he is totally
incapacitated for all forms of work due to the severity of his psychiatric illness.
I have read each of the medical reports but do not seek to repeat all the detail contained therein; nor do I consider it appropriate
to do so. It is clear that Mr Griffiths was under regular psychiatric care over an extended period of time, expressed concerns
about his treatment at work over a number of years, and continued to work. Mr Griffiths was under the regular care of Dr
Chapman who recommended that Mr Griffiths’ contact with the respondent be limited to Ms Walsh, the Occupational Health
Advisor (see letter of 30 May 2003). In 2003 Mr Griffiths also underwent a number of psychiatric assessments for workers
compensation purposes. Dr Proud was the consultant Psychiatrist. As indicated, Mr Griffiths expressed his concerns that he had
been discriminated against because he had chosen to remain on the award. There are two work episodes which appear to have
prominence for Mr Griffiths. One is his transfer from duties at the Beneficiation Plant to Nelson Point. Mr Griffiths seemed to
feel less equipped to handle the new work. The second incident is the performance counselling session on 20 December 2002.
Mr Griffiths repeated that he felt demeaned during the interview and felt that he was being unjustly treated. Soon after that
meeting he was referred for assessment as it was reported that he had expressed intentions to harm a supervisor.
In his report of 9 August 2003 Dr Proud considered Mr Griffiths as being mentally fit to return to work, but not with the
respondent as he would almost certainly decompensate due to his perception of how he was treated by his employer. Mr
Griffiths was not physically able to work at that time due to a recent knee replacement. There is a further report from Dr Silbert
on 12 October 2003. Dr Silbert concluded that Mr Griffiths would not be fit to return to work with the respondent by the end of
January 2004. He says that, “any recovery is measured in months, with no improvement considered likely within the foreseeable
one year period, sufficient to allow him a return to his qualified trade.” There is also a supplementary report from Dr Proud of
17 October 2003. Dr Proud concludes that Mr Griffiths could resume some part time work as an electrician but not with the
respondent due to “the anger he holds towards management there”. Based on these three reports Mr Pyle, acting Manager Port
Maintenance, wrote to Mr Griffiths on 30 October 2003 as follows:
“Given the above, we have been reviewing your ongoing employment with the Company. It is our normal practice to
review whether any suitable alternative positions are available, to which you may be redeployed. Given your restriction
referred to in the medical advice on working for BHP Billiton there is no such option available.
At this time the Company is considering terminating your employment on the grounds that you are unable to return to work
for the Company.
For this reason I invite you and/or your representatives to provide any information or comment you wish the Company to
have consideration of prior to making any final decision.”
Dr Chapman provided a report on Mr Griffiths on 5 November 2003. Dr Chapman had been Mr Griffiths’ treating psychiatrist
since January 2003. He took over from Dr Clarke in treating Mr Griffiths. I quote from this report as it is the most succinct and
informative recall of Mr Griffiths’ reported concerns. The report, in part, states:
“6.1
On 20th December 2002 Mr Griffiths was instructed to attend a meeting with minimal notice with his immediate
supervisor and superintendent to review his work performance. At the meeting, Mr Griffiths was told his work
was not satisfactory, that he was incompetent and this would be monitored and assessed on a fortnightly basis
from this time on. Mr Griffiths was advised on the significant progress was made he would be subject to
disciplinary action up to and including termination. He became extremely angry and distressed and thought had
been personally targeted by supervisor and superintendent. Mr Griffiths felt he had been the victim of a
conspiracy and a campaign to try and remove him from the electrical workshop in order to make way for relatives
of supervisory staff who had just completed their apprenticeships.
6.2
After the meeting, Mr Griffiths continued to feel extremely aggrieved and allegedly made threats that he would
harm his superintendent. He then sought some help from a psychologist based on site, Ms Kathy Ballantyne,
whom he had seen since June 2002. Mr Griffiths initially contacted the psychologist after being directed by the
ACTU Union Convener, Mr Will Tracy, and learning he would be targeted by supervisory staff with a view to
dismissal because of union membership.
…….
6.5
At the commencement 1997, Mr Griffiths was transferred from Finucane Island to the Nelson Point electrical
workshop. Mr Griffiths felt that he was never “given a fair go to be noted by his team leader”, consequently there
were interpersonal conflicts between Mr Griffiths and his team leader. The previous satisfaction and enjoyment
that Mr Griffiths derived from his work began to erode. This interpersonal friction characterised his time in the
electrical workshop. Mr Griffiths described his perception of longstanding difficulties in the electrical workshop.
6.6
Mr Griffiths said he had been unhappy at work and believed that this extended to his decision in 1998 to not
accept a workplace agreement with the company. Mr Griffiths stated that he belonged to the union and it was his
perception that members were being persecuted by his employer. Because of his feelings he started keeping
extensive diaries which documented the proceeds of each day. This particularly covered his discussions with his
supervisors. At that time, Mr Griffiths was working as a special class electrician but had been on restricted
duties. He stated that he was increasingly asked to perform tasks which he was not familiar with, including the
wiring of boards without clear directions.”
It is apparent from that report that during 2003 contact with the respondent would lead to a deterioration in Mr Griffiths’
condition; at times extremely severe. It is also clear from that report that Mr Griffiths had suffered considerable turmoil in his
personal life which led to severe episodes (refer especially to paragraph 8.2 which relates to incidents in March 2002).
Dr Chapman concluded that Mr Griffiths was not able at that time to resume work with the respondent. He states that, “it is
unlikely that he (Mr Griffiths) will be able to return to full duties in his chosen occupation in the foreseeable future.” Dr Proud
then provided a further report on 3 February 2004 which I do not go to as it is after Mr Griffiths’ dismissal.
The meaning then of Mr Griffiths’ evidence, and in particular the medical reports which give much greater detail of what Mr
Griffiths at various times reported to his doctors, is that he felt at times intimidated, demeaned or discriminated against in the
workplace by his supervisors. He considered, at a later point in time, that this was due to his union membership and award
status. He considered that this happened over a number of years and included him being asked to perform work about which he
was confident. There is some lack of clarity in the evidence and the medical reports about relevant dates, but the precise dates
are not important. The evidence relates to various concerns which Mr Griffiths expressed over an extended period of time.
Nevertheless, Mr Griffiths continued to perform his work and would appear from his own evidence to have been on restricted
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duties. I should say that this is how I read his evidence. It may be that he did not remain for an extended time on restricted
duties, but for other reasons it is not relevant to decide this point. It is also clear from Mr Griffiths’ evidence that he was spoken
to on a number of occasions about his work performance. The most recent occasion was on 20 December 2002 which was
followed by a letter indicating that unless his work performance improved he may be subjected to disciplinary action. The
report of Dr Chapman suggests that Mr Griffiths took this to mean that this may include termination. This is also mentioned at
page 2 of Mr Griffiths’ witness statement. There is no mention of such in Mr Anger’s letter of 23 December 2002 but
disciplinary action may for the present purposes be read broadly. It appears clear that this meeting took particular prominence
in Mr Griffiths’ mind and that but for a short period of work, Mr Griffiths never again worked for the respondent. It would
appear clear also that Mr Griffiths was not capable of returning to the respondent’s employment throughout 2003 and that this
continued to be the case; and remains so. In fact, it is the medical assessment that if Mr Griffiths were to return to employment
with the respondent then his condition would worsen given the considerable hostility he holds towards the respondent. Further,
it is clear that Mr Griffiths’ psychiatric difficulties occurred well before any accusations of discrimination by the Mr Griffiths.
This is not to say that his condition did not worsen and change. However, Mr Griffiths continued to be employed
notwithstanding his medical condition.
It is clear from Mr Griffiths’ evidence, in particular the psychiatrist reports that Mr Griffiths was affected by the meeting of 20
December 2002. He believed he was being targeted unjustifiably. He took leave, returned to work and was sent for a further
psychiatric assessment as he had allegedly muttered threats about a supervisor. He was then unable to return to work for the
respondent for the next year and remains unable to work for the respondent. He has a heightened sense of anger towards the
respondent. He maintains that the respondent made him ill. Mr Griffiths maintains also that the respondent should have done
more for him to rehabilitate him for work. He does not specify what measures may have been adopted. His illness however, is
not in the nature of a physical injury. Mr Griffiths’ medical assessments conclude that his mental state prevented him from
working for the respondent.
The issue before the Commission is whether, based on the evidence which I have recited, the termination of Mr Griffiths’
employment on 23 January 2004 could be found to be harsh, oppressive or unfair in light of the principles enunciated in
Undercliffe Nursing Home –v- Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA
Branch 65 WAIG 385. The full evidence on behalf of Mr Griffiths is before the Commission. I must conclude, having regard
for my obligations under s.26 of the Act, that his termination was not harsh, unfair or oppressive. The matter before me is really
one where remedy should be sought through workers compensation. If Mr Griffiths has been made ill through the actions of his
employer such that he cannot perform his trade, and continues to be unable to work, then that is a matter he should pursue in
workers compensation. As far as the fairness of his dismissal, the evidence at its highest is that the actions of certain supervisors
at the meeting of 20 December 2002 and shortly thereafter were so severe and demeaning as to cause Mr Griffiths to
decompensate and be unable to work. I do not have evidence as to what transpired at the meeting, except that it was an
unexpected meeting to review performance and that, in the mind of Mr Griffiths, the supervisors lied. The evidence of what
occurred on his brief return to work is that he was asked to do work outside his competence. He makes this complaint in relation
to work he was required to perform in earlier years. I can also assume from Mr Griffiths’ evidence that the impact of the
meeting must sit also against a backdrop of ongoing discrimination over several years. The fact remains that shortly after this
Mr Griffiths, could no longer work for the respondent because of his condition. The medical assessment is that if he tried to
resume work for the respondent then his illness would worsen. This would appear to still be so.
The respondent has not breached s.84AA of the Workers Compensation Rehabilitation Act 1981 by their actions in dismissing
Mr Griffiths. Mr Griffiths has been on paid absence for 12 months under the conditions of his contract. Mr Griffiths says that
the respondent should have given him more time to recover, yet the situation is unchanged nearly two years after he originally
proceeded on sick leave. The medical evidence is also that during the time contact with the respondent needed to be channelled
and the contact with the respondent seemed to worsen Mr Griffiths’ condition. Some of the complaints which Mr Griffiths says
he now suffers, eg suicidal ideation, were apparent much earlier in his treatment and certainly before the meeting of 20
December 2002. I do not then see how a claim that the actual termination was unfair can be substantiated. The termination
occurred after an extended absence for illness and after it was clear that there was no prospect of a return to work; in fact a
return to work would undermine Mr Griffiths’ health.
I consider that, having regard to s.27(1)(a)(ii) and (iv), and my obligations under s.26 that the application should not be allowed
to proceed further and hence I would order that the application be dismissed.
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Order
HAVING heard Mr L Gandini of Counsel on behalf of the applicant and Mr R Lilburne of Counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
THAT the application be and is hereby dismissed.
(Sgd.) S WOOD,
[L.S.]
Commissioner.

2004 WAIRC 13480
PARTIES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
SANDRA HALL
APPLICANT
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RESPONDENT

CORAM
DATE
FILE NO/S
CITATION NO.

COMMISSIONER J L HARRISON
WEDNESDAY, 1 DECEMBER 2004
APPL 608 OF 2004
2004 WAIRC 13480

Result

Application to adjourn hearing dismissed.

Order
WHEREAS this is an application pursuant to s29(1)(b)(i) of the Industrial Relations Act 1979; and
WHEREAS the application was set down for hearing and determination on 29 November 2004; and
WHEREAS on 22 November 2004 the respondent wrote to the Commission requesting an adjournment of the hearing; and
WHEREAS on 23 November 2004 the applicant’s representative advised the Commission that the applicant did not consent to an
adjournment being granted; and
WHEREAS on 26 November 2004 the matter was listed for hearing to allow the parties to put submissions in relation to the request
to adjourn the hearing; and
WHEREAS at the hearing on 26 November 2004 the respondent argued that as all documents in relation to the applicant applying for
jobs and undertaking employment with other employers whilst employed with the respondent had not been provided to the
respondent it was not in a position to proceed; and
WHEREAS the applicant’s representative confirmed that no documents existed in relation to the respondent’s request and that
information about positions the applicant held or applied for with other employers whilst employed by the respondent had been
provided to the respondent; and
FURTHER the applicant stated that even though discovery of documents was completed at a late stage the applicant was ready to
proceed to hearing and the applicant would be disadvantaged by an adjournment as arrangements had been made for the applicant to
take time off work; and
WHEREAS after hearing from the parties and in deciding whether the Commission should exercise its discretion to grant the
adjournment and whether a refusal to adjourn would result in a serious injustice to one party (Myers v Myers (1969) WAR 19), the
Commission was of the view that an adjournment should not be granted as discovery of documents had been completed, the parties
had been given notice since 26 October 2004 of the hearing date and the respondent was unable to indicate to the Commission that it
would suffer any disadvantage if the application to adjourn was refused;
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, and in
particular s27(1), hereby orders:
THAT the application to adjourn the hearing scheduled for 29 November 2004 be and is hereby dismissed.
(Sgd.) J L HARRISON,
[L.S.]
Commissioner.
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Industrial Law (WA) – Termination of employment – Harsh, oppressive and unfair dismissal –
Whether applicant on Probation – Applicant on Probation – Summary dismissal – Principles applied –
Evidentiary onus on Respondent not discharged – Lack of procedural fairness – Applicant harshly,
oppressively and unfairly dismissed – Reinstatement impracticable – Compensation ordered –
Industrial Relations Act 1979 (WA) s 29(1)(b)(i)
Application alleging unfair dismissal upheld and order issued for compensation in lieu of reinstatement
Ms J Boots (of counsel)
Mr W Rosbender

Reasons for Decision
This is an application by Sandra Hall (“the applicant”) pursuant to s29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”).
The applicant alleges that she was unfairly terminated from her position as a sales representative with Megabay Distributors
(“the respondent”) on 8 April 2004. The respondent denies that the applicant was unfairly terminated.
Background
There were a number of relevant facts that were not in dispute. When the applicant commenced employment with the
respondent on 20 October 2003 as a sales representative her terms and conditions of employment were outlined in the
respondent’s Employee Manual (Exhibit A1). The applicant’s role was to service the respondent’s customers (pharmacies)
through regular visits. During these visits the applicant checked stock and took orders for pharmaceutical drugs and health and
lifestyle products. The applicant’s salary was $28,000 per annum, she was entitled to commission payments if pre-determined
budgets were met and a vehicle formed part of the applicant’s salary package. The applicant’s employment was subject to an
initial three month probationary period which concluded on 20 January 2004 and the applicant’s performance was assessed by
the respondent on 5 January 2004 (Exhibit A3). On 29 January 2004 the respondent confirmed in writing that it was extending
the applicant’s probation by a further three month period reviewable on a monthly basis (see Exhibit A4). When the applicant
commenced employment with the respondent she serviced pharmacies in the southern metropolitan area as well as a limited
number of pharmacies in country areas and another employee serviced the north metropolitan area. As a result of the resignation
of the representative who worked in the north metropolitan area, the applicant was required to expand her duties to include
pharmacies throughout the whole of the metropolitan area throughout January and February 2004. When another sales
representative was employed by the respondent at the end of February 2004 the applicant continued to service the same
geographic area however the number of products that the applicant supplied to pharmacies decreased. At termination on 8 April
2004 the applicant was given the equivalent of two weeks’ pay. It was not in dispute that the terms and conditions of the
Commercial Travellers and Sales Representatives’ Award 1978 (No R43 of 1978) (“the Award”) were incorporated into the
applicant’s contract of employment.
By letter dated 25 November 2004 the respondent gave the following reasons for terminating the applicant (formal parts
omitted):
“Response to your request for clarification of paragraph 1 as per Commissions (sic) orders dated
26/10/2004, we would state as (sic) on initial response that the applicant was dismissed from her employ with Megabay
Distributors for,
1.
Lack of sales performance.
2.
Lack of product knowledge.
3. (sic)
Failure to adhere to company policy and procedures.
4. (sic)
Falsification of daily call sheets.
5. (sic)
Failure to follow direction (sic) from Company management.”
(Letter dated 25 November 2004 - Megabay Distributors to the applicant’s representative)
Applicant’s Evidence
The applicant was aware that the respondent was given a monthly budget by its supplier Pharmacare and the applicant
maintained that even though she had access to these monthly budget figures she was unaware of the specific budget that she was
required to meet each month in order to be paid a bonus.
The applicant gave evidence that she visited pharmacies on a daily basis and usually attended the respondent’s office once a
week on a Friday afternoon for re-stocking goods and to be updated on new specials and deals. The applicant reported daily to
the respondent by filling out a daily report sheet of the visits she made to pharmacies and faxing this sheet to the respondent
each evening from her home along with any orders of goods required by a pharmacy (Exhibit A18). The applicant stated that
she did not always fill in the daily report sheet during the day as it was not always convenient for her to do so. The applicant
stated that she kept a record of the visits she made each day and would write up her report sheets each evening based on these
entries. The applicant gave evidence that even though she was entitled to time off for lunch, she often did not take a break. The
applicant stated that from January 2004 she was required to fill in her time of arrival and departure at each pharmacy on the
daily report sheet.
The applicant maintained that the field assessment undertaken by her supervisor Ms Blake Gallacher on 5 January 2004 was an
informal review and that the results of this review were later used as a basis for discussions about her performance with Ms
Gallacher and the respondent’s Director Mr Wim Rosbender. The applicant conceded that as a result of this assessment she was
required to make improvements in her performance. The applicant stated that when this assessment was undertaken nothing was
raised with her about her inability to meet the required budget and she was not advised that her sales figures were poor.
The applicant maintained that her average sales amounted to between $3000 and $6000 per day. The applicant claimed that
when her duties and geographic areas changed the codes of products sold by her were not changed to reflect that they were now
being sold by the applicant.
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The applicant stated that the respondent did not advise her prior to 20 January 2004 that her probationary period was to be
extended and the applicant understood that she was already a permanent employee when she was advised by letter dated 29
January 2004 that her probation had been extended (Exhibit A4). The applicant stated that even though she was advised at this
time that she would be subject to monthly reviews no review was held with her nor were there any discussions with the
respondent about achieving the required sales budget.
The applicant stated that she did not keep a tally of her sales after December 2004.
The applicant confirmed that soon after 29 January 2004 she attended a Pharmacare conference in Sydney and that at this
conference she was given a copy of the Pharmacare Sales Procedures and Policies Manual (Exhibit R8). The applicant gave
evidence that when a new representative was employed at the end of February 2004 the range of products she was required to
sell was changed and she was told not to sell the products that the new representative was selling. The applicant stated that on a
monthly basis new specials and deals were given to her by the respondent and that in March 2004 the respondent advised her of
‘winter buys’, new bonus structures and new specials.
The applicant stated that whilst driving between pharmacies on 23 March 2004 she received a call from Ms Gallacher and pulled
over to the side of the road. The applicant stated the following about Ms Gallacher’s call:
“Mm hm. And what - - what happened in relation to that call? What was said?---Well, basically, I answered the phone
call, and Blake immediately was extremely stern on the phone, and was questioning me about why I was dealing with
Amanda's product lines, and - - it was quite stern, and I - - I was, basically, trying to explain to her why I was, and she just
kept yelling me down, saying, "Stop talking", listen to what she has to say because I've been mucking the customer around,
I've defied a direct order in which not to deal with the other clients with Amanda's product lines, and that, basically, I - - I
had to report back to her the next morning.
She said that she wanted to see me in the office in the morning, and didn't give me a chance at all to, sort of, say - - I tried
to explain why it was I was dealing with those products, but she just kept yelling me down, saying I wasn't listening to her,
and that I needed to stop, listen, and just come in in the morning, and she expressed she - - that she was not happy with me.
Okay. And what happened at the conclusion of the phone call?---I was - - I was actually really upset. I started, sort of,
crying on the phone to her, and - - I couldn't understand, honestly, why she was so aggravated, but I hung up - - hung up. I
just agreed to - - "Yes. Yes." I didn't say much after that, because she wouldn't allow me to talk. Hung up, and - - I just sat
in my car for a bit. I - - I did call one of the other girls and had a bit of a chat with her, because I was very upset.”
(Transcript page 25)
The applicant stated that after this call she telephoned a staff member at Fremantle Pharmacy in response to a voicemail message
left on her phone and the staff member told the applicant that Ms Gallacher had called her about a double order and that Ms
Gallacher had given her “an absolute mouthful” for telling the new sales representative that the applicant was dealing with this
order.
The applicant stated that as she was upset by the way Ms Gallacher treated her during this conversation she faxed a letter to Mr
Rosbender with a copy to Ms Gallacher that evening which reads as follows (formal parts omitted):
“In reference to phone conversation between Blake and myself at approx (sic)10:20 am today
I feel this conversation was of an inappropriate nature. The content of the conversation was quite obviously of importants
(sic) to Blake (Sales Manager) and should have been left for a more appropriate time eg: a dedicated appointment time at
the office within working hours where ramifications (sic) would be more appropriate.
I instead was left roadside in Yanchep extremely upset and unable to drive until I had composed myself. There was no
need for the tone, volume and harsh language used throughout the discussion. This only stressed me for the remainder of
the day and interrupted what was a solid sales day until the phone call in question.
I am open to discussions/meeting to discuss this matter further and feel the conversation was unjust with some relevant
facts being somewhat overlooked.
Thank you for your time.”
(Exhibit A5)
On 24 March 2004 the applicant met with Mr Rosbender and Ms Gallacher. The applicant stated that when she arrived at the
meeting she was handed a letter from Ms Gallacher which reads as follows (formal parts omitted):
“Your letter has been taken without prejudice and your comments given consideration by Wim Rosbender and myself. It is
unfortunate that your interpretation of the conversation was that it was” (sic) harsh, and held at an inappropriate time”,
however the conversation was a follow through on areas that have been discussed with you at the office on more than one
occasion. You have previously been advised that Pharmacy staff have consistently complained on your lack of response to
their phone calls and failure to sort out problems with stock that you have over ordered or incorrectly ordered for them.
Yesterday we had Three (sic) pharmacy’s (sic) phone to complain about your lack of service, problems etc, as you are
aware customer service is an important part of your position and has been an area of concern that we have counseled (sic)
you on previously. We have asked on a regular basis what we can do to assist you in achieving a satisfactory standard, but
you have not responded. You stated in your letter that a time within working hours at the office for my conversation with
you would have been more appropriate, as your position is quite clearly not an office position it is necessary for us to
communicate with you in between your pharmacy calls. I would take this time to remind you that Megabay Dist. (sic)
Employ (sic) you to be working from 8.30 am to 5.30 pm, yesterday you did not leave your home until 8.45 am, all areas of
this letter will be open for discussion with you.”
(Exhibit A6)
The applicant stated that after she read Ms Gallacher’s letter she discussed the reason for sending her letter the previous day.
The applicant stated that Mr Rosbender agreed that Ms Gallacher could be difficult to deal with, Mr Rosbender told the
applicant he wanted to resolve her problems and the applicant was then given an opportunity to detail her concerns and to
outline any areas she wanted assistance with or what the respondent could do to help her in her role. The applicant stated that
the problem with the Fremantle Pharmacy which she claimed was raised with her the previous day by Ms Gallacher was not
discussed. The applicant stated that when the applicant asked for details about the complaints referred to in Ms Gallacher’s
letter the respondent refused to divulge any information. The applicant did not believe that the complaints existed.
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Later that day the applicant received a fax from the respondent which reads as follows (formal parts omitted):
“Confirmation of Meeting 24 March 04
This letter is confirmation of the main points of issues discussed between yourself, Wim and Me (sic) at the office of
Megabay on the morning of 24 March 04.
1. Failing to return customer phone calls.
2. Unacceptable response time in dealing with customer queries.
3. Unacceptable response time in reference to customer credits.
4. Lack of product knowledge.
5. 0830 hrs 1st call in the pharmacy.
6. Performance review, conclusion of extended probation period, next week.
You are also to confirm to me in writing by 1400 hrs on Friday 26 March 04, a list of issues you wish to raise including any
areas you require assistance or advice in to help improve your work performance and execution of duties. These issues will
be raised at your performance review next week.”
(Exhibit A7)
When the applicant replied to this letter and the letter handed to her on the morning of 24 March 2004 she formally raised a
number of issues which she believed needed addressing (see Exhibits A8 and A9).
The applicant stated that at a meeting she had with Mr Rosbender and Ms Gallacher on 26 March 2004 there was a discussion
about the letters she had given to the respondent dated 25 March 2004 (Exhibits 8 and 9) and the applicant was presented with a
letter prepared by Ms Gallacher that she was asked to read and sign (Exhibit A10). The applicant stated that as she did not agree
with Ms Gallacher’s letter she asked her to modify the statement about the applicant’s lack of product knowledge. The applicant
stated that she was told she could not leave the meeting until she signed the document and she believed that at this point she was
being bullied by the respondent. The applicant stated that even though she was unhappy with what was contained in the letter,
she signed the letter to stop being harassed.
After this meeting the respondent required the applicant to submit a forecast of visits that she was to undertake in the last week
of March 2004 and the applicant did so by email (Exhibit A11). The applicant stated that as there was no response to this
forecast she assumed her plan was acceptable to the respondent. The applicant stated that she had no further meetings with the
respondent after 26 March 2004, no performance reviews were undertaken by the respondent and no discussions were held with
her about her probation ceasing.
On Thursday 8 April 2004 the applicant returned to the respondent’s office in the afternoon to restock her vehicle and attend a
group sales meeting as the Easter holiday break commenced on Friday 9 April 2004. The applicant gave evidence that after she
stocked her car she was required to attend a meeting with Mr Rosbender and she was told at this meeting that a decision had
been made to ‘let me go’. Mr Rosbender told the applicant that this was a business decision based on her poor performance.
The applicant was asked to hand in the keys to her vehicle and was told that she would be given two weeks’ pay in lieu of
notice. The applicant was then driven home by another staff member.
The applicant stated that after she was terminated she looked for other employment and registered with Centrelink. The
applicant stated that she obtained alternative employment on 2 August 2004 where she is earning more than she was earning
with the respondent. The applicant is claiming compensation of $7,821.14 gross for the 18.5 weeks she was unemployed based
on her weekly income of $538.46 per week less payments received from Centrelink (Exhibit A16).
The applicant responded to the reasons given by the respondent for her termination, in its letter dated 25 November 2004. The
applicant stated that she was unaware of the specific sales budgets she was required to meet and she stated that it was difficult to
track the quantum of her sales as the products she sold and the territories within which she sold them altered during her
employment with the respondent. The applicant maintained that she had sufficient product knowledge of the goods she was
selling given the short time frame she was employed with the respondent and she claimed that she reviewed product manuals
given to her by the respondent and participated in quizzes about products at regular weekly meetings at the respondent’s
premises. The applicant claimed that there were no serious issues raised by the respondent with her about breaching any of the
respondent’s policies or procedures. The applicant stated that the claim that she had falsified her daily report sheets was never
raised with her even though she lodged these sheets on a daily basis. The applicant claimed that at no stage did she refuse to
follow the respondent’s directions.
Under cross-examination the applicant confirmed that at the meetings she attended on Friday afternoons at the respondent’s
premises discussions were held about special offers and fuel sheets and the applicant conceded that she was given the
opportunity at these meetings to raise and clarify issues. The applicant claimed that the meetings were not performance review
meetings.
The applicant conceded that product knowledge of the goods she was selling was important. The applicant also conceded that
her report sheets did not always contain the precise times of the visits she made to pharmacies.
The applicant agreed that on 9 March 2004 she attended a job interview at the beginning of that day even though it was not
recorded on her daily report sheet. The applicant stated that she was seeking alternative employment at the time as she was
upset that the new representative employed by the respondent at the end of February 2004 was paid a much higher salary than
her and because she was subject to constant changes in the work she was required to undertake. The applicant stated that even
though she enjoyed her job she was unhappy with the respondent’s ‘office politics’.
The applicant stated that by this stage she was unhappy about working with the respondent.
When asked about her conversation with Ms Gallacher on 23 March 2004 the applicant maintained that Ms Gallacher yelled at
her early on in the conversation and that Ms Gallacher asked her to stop talking when she tried to respond to her. The applicant
also stated that Ms Gallacher swore at her. The applicant then re-iterated that the issue discussed during this conversation
related to the applicant supplying products that she was no longer supposed to supply to a pharmacy.
The applicant was referred to her telephone records for 8 and 9 March 2004 (Exhibit R3). The applicant conceded that these
records indicate her being in the city between 12.30 pm and 1.30 pm on 9 March 2004 yet her report sheet for that day shows her
to be at a pharmacy in Nedlands during this period (Exhibit R2).
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The applicant stated that her relationship with Ms Gallacher was sometimes uneasy and that even though their relationship was
inconsistent it was ‘okay’. The applicant stated that she was unsure about her role given the numerous changes in the work she
was required to undertake. The applicant agreed that she had been advised of codes for Maseur products prior to receiving an
email from Ms Gallacher reminding her about these codes (Exhibit R6).
Under re-examination the applicant stated that it was rare for her to liaise with the respondent about work issues by way of
written correspondence. The applicant stated that prior to commencing employment with the respondent she has worked for
approximately eight years in the sales industry.
Respondent’s Evidence
Ms Gallacher is the respondent’s State Sales Manager. Ms Gallacher stated that she trained the applicant and corrected errors
made by her. Ms Gallacher stated that she spent a significant amount of time with the applicant training her about the
respondent’s ‘deals’ and bonus structure and she maintained that she spent a lot of time with the applicant reviewing errors made
by her. Ms Gallacher stated that the applicant was difficult to train because she was not a good listener and had a poor memory.
Ms Gallacher stated that the respondent had a number of concerns about the applicant’s performance and behaviour. Ms
Gallacher claimed that the applicant’s product knowledge about deals was limited, the applicant claimed re-imbursement for
telephone calls that were not work related and the applicant did not always fill out her daily report sheets accurately as her daily
report sheets did not always match her telephone records.
Ms Gallacher stated that on 23 March 2004 she rang the applicant because she had received three complaints from pharmacies
about the applicant. These complaints involved incorrect stock being ordered, the applicant not returning phone calls and the
applicant not arriving at pharmacies on time. Ms Gallacher stated that during this conversation the applicant interrupted her a
number of times. When asked why incorrect pricing had been given to one pharmacy the applicant responded by saying she had
used her judgement to do so and Ms Gallacher then reminded the applicant that she had been instructed not to do this. Ms
Gallacher stated that she did not speak inappropriately to the applicant during this discussion. Ms Gallacher stated that
approximately half an hour after this conversation she telephoned the applicant to discuss general issues and the applicant did
not raise any concerns with her during this conversation.
Under cross-examination Ms Gallacher agreed that monthly budgets for the state were given to the respondent and that budget
targets were set by Pharmacare. Ms Gallacher stated that a breakdown of an employee’s budget targets could be given to each
representative however this would have to be generated by information received from Pharmacare. Ms Gallacher conceded that
the respondent did not keep records of the applicant’s sales as Pharmacare generated these figures. Ms Gallacher stated that
when the applicant was initially employed the respondent did not put too much emphasis on her achieving budget targets as it
was more important that the applicant sell goods across the respondent’s full product range. Ms Gallacher stated that the
emphasis was on the applicant building up a client base and developing a rapport with clients.
Ms Gallacher maintained that the applicant had limited product knowledge and Ms Gallacher stated that she verbally reminded
the applicant on a number of occasions about the areas in which she needed to improve. Ms Gallacher stated that the applicant
did not undertake any written tests about product knowledge. Ms Gallacher stated that at meetings the applicant attended every
Friday afternoon workshops and discussions were held about product knowledge.
It was put to Ms Gallacher that the applicant would never have been able to achieve a bonus given the respondent’s bonus
structure. Ms Gallacher maintained that the applicant could have reached budget targets in the long term.
Ms Gallacher maintained that the applicant was terminated because she was not reaching her potential.
Ms Gallacher stated that the new representative employed on 27 February 2004 was paid more than the applicant because she
had more pharmacy sales experience than the applicant.
Ms Gallacher confirmed that each time there was a change to a representative’s sales territory the relevant codes attached to each
employee’s sales were slow to change.
Ms Gallacher stated that she calculated the applicant’s earnings for 30 March 2004 to give the applicant encouragement and as
an indication of what she could achieve (Exhibit A12). Ms Gallacher stated that the earnings for this day were not indicative of
the applicant’s average earnings.
Ms Gallacher stated that the applicant’s probationary period was extended because she believed the applicant’s performance
could improve and Ms Gallacher stated that she verbally advised the applicant prior to her initial probationary period ceasing
that her probation would be extended. Ms Gallacher claimed that even though the applicant was not advised that her
employment with the respondent was in jeopardy when the applicant was advised that her probation was being extended Ms
Gallacher stated that the applicant was aware at the time that she was struggling.
Ms Gallacher could not recall during the telephone conversation with the applicant on 23 March 2004 whether she raised a
complaint from the Fremantle Pharmacy nor could she recall if a double order at this pharmacy was discussed. Even though Ms
Gallacher initially stated that she could not recall the exact reason for contacting the applicant on this date (transcript page 100)
she then stated that the basis for her call to the applicant concerned three complaints from pharmacies about the applicant and
the applicant giving a pharmacy extra bonus stock. Ms Gallacher stated that during this conversation she told the applicant to
stop talking and to listen but the applicant would not listen. Ms Gallacher stated that the applicant was not crying during this
conversation. Ms Gallacher could not recall if she spoke to the manager of the Fremantle Pharmacy that day even though Ms
Gallacher agreed that at some stage the manager of Fremantle Pharmacy contacted her. Ms Gallacher stated that during this
conversation she did not ask the applicant to attend the respondent’s office on 24 March 2004.
Ms Gallacher stated that the letter given to the applicant on the morning of 24 March 2004 was drafted prior to meeting with the
applicant that day. Ms Gallacher stated that there was no reference in her response to the applicant’s letter about the previous
day’s conversation she had with the applicant as she was responding to the issues raised in the applicant’s letter.
Ms Gallacher stated that the letter dated 26 March 2004 (Exhibit A10) was given to the applicant to read and discuss on that date
and the applicant was given an opportunity to alter the content of the letter and did so. Ms Gallacher stated that this letter
highlighted deficiencies in the applicant’s performance which had previously been raised with her.
Ms Gallacher agreed that the applicant did not have a set lunch break and was not given a set sales budget to achieve.
Ms Gallacher stated that at termination the applicant was advised she had made insufficient improvements to be successful in
her job including ordering products when not asked to and she was told that her judgement was poor when structuring her daily
calls.

1336

47

48
49
50

51
52
53

54

55

56

57

58

59

60

61

62

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

85 W.A.I.G.

Ms Gallacher stated that after checking the applicant’s daily report sheets against her telephone accounts she occasionally raised
discrepancies with the applicant. Ms Gallacher stated that in December 2003 the applicant was asked to fill in the times of
pharmacy visits on her daily report sheet to monitor her sales effectiveness based on time spent in a pharmacy. Ms Gallacher
was asked why the applicant’s territory was extended in January 2004 if the applicant was performing poorly. Ms Gallacher
stated even though the applicant was experiencing difficulties the respondent wanted to give her the opportunity to improve and
the applicant was aware that the extension of territory was short term as the respondent intended to employ another sales
representative.
Ms Gallacher stated that the applicant should have been aware that her employment was in jeopardy given the details contained
in the letter given to her dated 26 March 2004 (Exhibit A10).
Mr Rosbender stated that when the applicant was employed in October 2003 he was aware that the applicant lacked product
knowledge of the respondent’s goods.
Mr Rosbender stated that in order to assist the applicant’s product knowledge she was given training every Friday afternoon and
in March 2004 she completed a computer training programme of product knowledge relating to the respondent’s products. Mr
Rosbender stated that further training was given to the applicant about product knowledge of the respondent’s goods and the
respondent’s policies and procedures at the beginning of February 2004 when the applicant attended a two and a half day
conference at the respondent’s expense in Sydney. Mr Rosbender said that notwithstanding this substantial training the
applicant continued to put little effort into gaining product knowledge. Mr Rosbender stated that as a result of the applicant’s
lack of product knowledge the respondent made a decision in December 2003 to lessen the range of products the applicant was
distributing.
Mr Rosbender gave evidence that the applicant’s March 2004 budget was approximately a third of the respondent’s budget for
this month (Exhibit R5).
Mr Rosbender said that even though the applicant was performing poorly in early January 2004 the respondent decided to
continue employing her.
Mr Rosbender gave evidence that the applicant was verbally advised prior to her probationary period ceasing that her probation
would be extended and Mr Rosbender stated that at the time the applicant did not query her probation being extended. Mr
Rosbender stated that the respondent decided to extend the applicant’s probation to allow continuity of the applicant working
with the respondent’s client base and because the applicant was still enthusiastic about working with the respondent.
Mr Rosbender stated that the applicant became disgruntled once the applicant was aware that the new sales representative
employed by the respondent at the end of February 2004 was paid a higher salary than her. Mr Rosbender stated that this
representative was paid a higher salary because she was an experienced buyer in the pharmacy industry, however she did not
have access to any commission structure. Mr Rosbender claimed that the applicant could have earned a higher income than the
new representative if the applicant reached the required budget targets.
Mr Rosbender maintained that from time to time there were discrepancies between the applicant’s daily report sheets and the
phone records she submitted. For example, the report sheet and phone records on 12 January 2004 were inconsistent (Exhibit
R11). Mr Rosbender stated that there were times the applicant was uncontactable on her mobile phone and that the possession
of this phone was a requirement of her position (see Exhibit R12).
Mr Rosbender stated that he was in the respondent’s office when Ms Gallacher contacted the applicant on 23 March 2004. Mr
Rosbender agreed that Ms Gallacher was stern with the applicant during this call and admonished her. Mr Rosbender also
recalled that Ms Gallacher told the applicant to be quiet and listen.
Mr Rosbender said that at the meeting held with the applicant on 26 March 2004 there was a discussion about the applicant’s
letter to the respondent dated 25 March 2004, minutes were taken of this discussion and the minutes were then typed out. Mr
Rosbender stated that the applicant then signed the minutes after altering the minutes to reflect her version of the events of the
meeting (Exhibit A10). Mr Rosbender stated that the applicant was not forced to sign the minutes nor was she stood over or told
that she could not leave without signing the minutes.
Ms Rosbender stated that by the end of March 2004 there was no improvement in the applicant’s product knowledge, even
though she continued to be trained on Friday afternoons and had attended the conference in February 2004, customers were
complaining about mistakes she was making and about orders not being received and the applicant had been given every
opportunity over five months to improve her performance. Mr Rosbender stated that it was his view that the applicant had failed
to come to grips with and fulfil the essential requirements of her position. Mr Rosbender stated that he paid the applicant two
weeks wages as an ex gratia payment at termination even though he was not obliged to.
Under cross-examination Mr Rosbender agreed that when one of the respondent’s sales representatives resigned at the end of
December 2003 the applicant was allocated all of the metropolitan area to service except for the pharmacies serviced by Ms
Gallacher and she dealt with the full range of the respondent’s products, minus some picked up by Ms Gallacher until
27 February 2004 when the new representative was employed.
A number of the applicant’s daily report sheets with a record of total sales were shown to Mr Rosbender for the period 5 January
2004 and 8 April 2004 (Exhibit A18). Mr Rosbender queried the quantum of sales stated on each report sheet as claimed by the
applicant as it was his view that it would not be possible for the applicant to determine the amount of her sales without
additional documentation and if the sales were correct, as claimed by the applicant, he would not have terminated her.
Mr Rosbender stated that even though the applicant was not given a specific budget to achieve he claimed that the applicant was
given sufficient information about budget shortfalls. It was put to Mr Rosbender that the applicant had no expectation of ever
earning a bonus. Mr Rosbender stated that he would not have given the applicant bonus incentives unless she was able to
achieve them.
Mr Rosbender stated that part of the reason for the applicant’s termination was because she did not achieve the budgets required
of her and Mr Rosbender claimed that the applicant was not terminated because the relationship between Ms Gallacher and the
applicant soured. Mr Rosbender said that the applicant’s poor sales results reflected a lack of sales skills and a lack of product
knowledge. Mr Rosbender said that he made a commercial decision to terminate the applicant based on the applicant’s lack of
performance and limited improvement notwithstanding the significant amount of training given to her.
Submissions
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The applicant maintains that she was not on probation when she was terminated as the respondent unilaterally extended her
probation after her probationary period ceased. As the respondent did not put to the applicant in cross-examination that she was
advised verbally that her probation was to be extended prior to her three month probationary period ceasing then no weight
should be given to the evidence of Mr Rosbender and Ms Gallacher in relation to this issue (Australian Nursing Federation v
East Kimberley Aboriginal Medical Service (2002) 80 WAIG 671).
The applicant maintains that it was difficult for her to reach the budget targets required of her because specific figures were not
given to her. In any event the applicant gave evidence that she was meeting the sales levels required of her. The applicant
maintains that the specifics of her failure to adhere to the respondent’s policies and procedures and the claim she lacked product
knowledge was not put to her prior to her termination, nor was the applicant advised that a failure to improve in these areas
would result in her ongoing employment being in jeopardy.
The applicant maintains that she did not falsify her daily report sheets, however if the Commission finds that the report sheets
were incorrect the applicant maintains that her conduct in relation to this issue does not warrant review and this issue therefore
should not be relied upon by the respondent. Further, this matter was not raised with the applicant prior to her employment
being terminated nor was it stated as a reason for the applicant’s termination when she was terminated (see George Albert Byrne
and George Mortimer Frew v Australian Airlines Limited (1995) 69 ALJR 797). The applicant maintains that it was difficult for
her to keep a detailed record of the exact times she visited pharmacies and as a result usually filled out her report sheets in the
evening. As the applicant was not warned that incorrect times on her time sheet could result in her being terminated this issue
should be disregarded.
The applicant maintains that it is difficult to accept the respondent’s claim that the applicant was not performing adequately as
she did the work of two sales representatives throughout January and February 2004.
The applicant argues that it was as a result of a fall out between herself and Ms Gallacher arising out of the telephone
conversation on 23 March 2004 which resulted in her relationship with the respondent declining such that she was terminated
soon after this date. The applicant argues that her evidence about this conversation should be preferred to that of Ms Gallacher
as the applicant had a clear recollection of this conversation and it was not put to the applicant that her recollection about this
conversation was incorrect. The applicant also maintains that the minutes generated by the respondent on 26 March 2004
corroborates the issue that the applicant stated was the catalyst for the telephone conversation on 23 March 2004 (Exhibit A10).
The applicant argues that as little was wrong with her performance, her product knowledge and compliance with the
respondent’s policies and procedures there was therefore no reason for her to be terminated. As the applicant was not given any
notice of her termination this added to her termination being unfair.
The respondent submits that the applicant was advised during her probationary period that her skills were lacking in a number of
areas and as a result her probationary period was extended. Notwithstanding training being given to the applicant on a weekly
basis and at a two and a half day intensive conference in Sydney in early February 2004 the applicant’s performance did not
improve.
The respondent maintains that from the end of February 2004 onwards the applicant was unhappy working with the respondent
as the applicant was dissatisfied with the salary she was being paid and the applicant’s attendance at a job interview in early
March 2004 is indicative of this unhappiness. The respondent argues that there were numerous complaints from clients about
the applicant’s performance and the applicant had limited product knowledge and was unable to adequately complete the tasks
required of her. The respondent argues that as the applicant did not improve her performance and as the applicant was on
probation until 20 April 2004 the respondent had the right to terminate the applicant on 8 April 2004. The respondent maintains
that it was generous to the applicant when she was terminated because it gave her two weeks pay as an ex gratia payment.
Findings and Conclusions
Credibility
I listened carefully to the evidence given by the applicant. In my view the applicant gave her evidence in a forthright and
considered manner and her evidence was not broken down during cross-examination. However, some of the applicant’s
evidence about meeting the performance standards required of her was inconsistent. For example, the applicant claimed that she
was not experiencing any significant performance difficulties yet this claim is at odds with documentation generated between the
applicant and the respondent in the period post 23 March 2004 and the applicant’s initial performance assessment in January
2004 (see Exhibits A3, A4, A6, A7 and A10). I also have a concern about the applicant’s claim that her sales were between
$3000.00 and $6000.00 per day as making sales of these quantums would have made the applicant eligible for bonus payments,
which the applicant was not paid.
I have difficulties with the evidence given by Ms Gallacher. In my view her evidence was self serving and was presented in
such a way as to advance the respondent’s claim that the applicant was unable to fulfil many of the expectations on her and that
the applicant continually flouted the respondent’s policies and procedures. In reaching this view I note that correspondence
between the parties after 23 March 2004 does not reflect Ms Gallacher’s claims. For example, the summary of the meeting of
26 March 2003 (Exhibit A10) does not mention the applicant breaching the respondent’s policies in relation to discrepancies in
the applicant’s time sheets and telephone calls. In my view Ms Gallacher’s evidence about the reason for contacting the
applicant on 23 March 2004 was inconsistent (see transcript page 100). Notwithstanding Ms Gallacher’s denial that she did not
treat the applicant inappropriately during her telephone discussion with her on 23 March 2004 I accept that it is more than likely
that Ms Gallacher behaved inappropriately during this conversation as I found Ms Gallacher to be abrupt and short in some of
her responses to questions asked of her during cross-examination which demonstrates that her behaviour during the telephone
conversation on 23 March 2004 could well have been as the applicant claimed. I also take into account that Mr Rosbender
stated that Ms Gallacher was stern with the applicant and admonished her during this conversation.
In my view Mr Rosbender also presented his evidence in such a way as to advance the respondent’s claim that the applicant was
unable to adequately fulfil the requirements of her position on an ongoing basis and that she breached a number of the
respondent’s policies and procedures when there was limited documentation to support these claims. I found Mr Rosbender’s
evidence to be inconsistent in parts. For example, he claimed in his evidence in chief that in January 2004 the applicant’s
product range was reduced to assist her, yet under cross-examination Mr Rosbender conceded that the applicant was allocated
the respondent’s full product range to sell in January and February 2004 for the whole of the metropolitan area.
Given that I have concerns about the evidence given by all of the witnesses in these proceedings I make my findings based on
evidence that was consistent with the uncontested facts and on evidence that was able to be corroborated.
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The test for determining whether a dismissal is unfair or not is well settled. The question is whether the employer acted harshly,
unfairly or oppressively in dismissing the applicant as outlined by the Industrial Appeal Court in Undercliffe Nursing Home v.
Federated Miscellaneous Workers Union of Australia, Hospital Service and Miscellaneous WA Branch (1985) 65 WAIG 385.
The onus is on the applicant to establish that the dismissal was, in all the circumstances, unfair. Whether the right of the
employer to terminate the employment has been exercised so harshly or oppressively or unfairly against the applicant as to
amount to an abuse of the right needs to be determined. A dismissal for a valid reason within the meaning of the Act may still
be unfair if, for example, it is effected in a manner which is unfair. However, terminating an employment contract in a manner
which is procedurally irregular may not of itself mean the dismissal is unfair (see Shire of Esperance v Mouritz (1991) 71 WAIG
891 and Byrne v Australian Airlines (1995) 61 IR 32). In Shire of Esperance v Mouritz (op cit), Kennedy J observed that unfair
procedures adopted by an employer when dismissing an employee are only one element that needs to be considered when
determining whether a dismissal was harsh or unjust.
This dismissal was summary in nature as the applicant was given no notice of her termination. In the circumstances the onus is
on the applicant to demonstrate that the dismissal was unfair on the balance of probabilities. However, there is an evidential
onus upon the employer to prove that summary dismissal is justified (see Newmont Australia Ltd v The Australian Workers'
Union, West Australian Branch, Industrial Union of Workers (1988) 68 WAIG 677 at 679).
On the facts as I find them I am satisfied, at least on balance that the respondent has not demonstrated that the applicant was
guilty of gross misconduct justifying summary dismissal. I am also satisfied that the applicant was treated unfairly and harshly
because she was not given sufficient opportunity to defend herself against the allegations relied upon to effect the termination.
She was not afforded “a fair go all round” (Undercliffe Nursing Home v Federated Miscellaneous Workers’ Union of Australia,
Hospital, Service and Miscellaneous, WA Branch (op cit)).
In this instance there was a conflict about whether or not the applicant was on probation when she was terminated. The law
relating to unfair dismissals concerning employees on contracts for probationary employment was considered by the Full Bench
of this Commission in East v Picton Press Pty Ltd (2001) 81 WAIG 1367. At 1369, the President set out the following
principles from East Kimberley Aboriginal Medical Service v The Australian Nursing Federation, Industrial Union of Workers
Perth (2000) 80 WAIG 3155:
"Again, the following principles apply (a) The employer, throughout the period of probation, retains the right to see whether he/she wants the employee or
not in his/her employment.
(b)
(i) The employer is entitled to consider the employee as if the employee was still at first interview with the
following modifications in this case.
(ii) There was an identifiable contract of employment for a period, indeed, a fixed term, including a period
of probation of three months. This advances the matter beyond a notional first interview situation.
(c) Probation is an extension of the selection process, a period of learning and a time for attention, assessment and
adjustment to standards of performance and conduct. (Inherent in that is that it is a time for teaching, training and
counselling.)
(d)
(i) However, a probationary employee knows that he/she is on trial and that he/she must establish his/her
suitability for the post. The employer, on his side, must give the employee a proper opportunity to
prove him/herself, but he/she reserves the right to determine the employment with appropriate notice
provided he has reason for so doing (see Sommerville v Brinzz Pty Ltd Clerk Vehicle Repair Industry
[1994] SAIRComm 8 (31 January 1994), citing Re J M Hamblin v London Borough of Ealing (1975)
IRLR 354 and see Hutchinson v Cable Sand (WA) Pty Ltd (FB)(op cit)).
(ii) Further, an employee on probation can expect to be counselled and informed that she/he is not meeting
the required standards of performance, to be given reasonable training in this respect, and to be warned
of the possible consequences of a failure to improve. Provided this is done, an employee who is on
probation would have little cause to complain if a decision was taken during the course of or at the end
of a probationary period to terminate the employment (see Sommerville v Brinzz Clerk Vehicle Repair
Industry (op cit), citing Hull v F F Seeley Nominees Pty Ltd (1988) 55 SAIR 550 at 562).
(e)
(i) Consonant with those principles, a probationary employee is able to seek reinstatement, but an
employer is entitled to terminate a probationary employee more easily, e.g length of service is not a
factor generally, because probationary employment is for a finite period and, in that period, assessment,
training and acquisition of skills and demonstration of ability can occur. In addition, any genuine
question of compatibility between employer, employee and other employees can be assessed. (This is
not a comprehensive inventory of such matters.)
(ii) However, probation is not a licence for harsh, oppressive, capricious, arbitrary or unfair treatment of a
probationer (see Hutchinson v Cable Sands (WA) Pty Ltd (FB)(op cit) and the cases cited therein)."
In Rosanne Isidora Van Den Broeck v Highway Gynaecology (2000) 81 WAIG 319 at 319 Beech C (as he then was) stated the
following:
“A period of probation is a period at least where the employee is to be assessed as being suitable for the job. The employee
knows that he or she is on trial and must establish his or her suitability for the post. The employer, for its part, must give
the employee a proper opportunity to prove him or herself, and an employee on probation can expect to be counselled and
informed that if that (sic) he or she is not meeting the required standards of performance dismissal may occur. An
employee is also entitled to receive reasonable training as well as a warning of a possible failure to improve.”
Paragraph 2 of this decision sets out the uncontested factual background to this application.
In deciding whether or not the applicant was on probation when she was terminated on 8 April 2004 I take into account that I
have concerns about the evidence given by all of the witnesses in these proceedings. I am therefore unable to accept the
evidence of Mr Rosbender and Ms Gallacher that the applicant was advised prior to her probationary period ceasing on
20 January 2004 that her probation would be extended nor was this proposition put to the applicant under cross-examination. I
also do not accept the applicant’s evidence that she was unaware that her probation was to be extended until she received the
letter from the respondent dated 29 January 2004.
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It is my view that there is sufficient documentary evidence to support a finding that the applicant was on probation for a period
of six months after she commenced employment with the respondent. There was no contest that the respondent advised the
applicant in writing on or about 29 January 2004 that her three month probationary period, which expired on 20 January 2004,
had been extended for a further three months so that the applicant could attend the Pharmacare conference and so that she could
achieve the required budgeted sales figures. The applicant did not give any evidence that she disagreed with the extension of her
probationary period at this time. Indeed the applicant gave evidence that she discussed the extension of her probation with Ms
Gallacher and Mr Rosbender prior to attending the Pharmacare conference. I note that the minutes of a meeting between the
applicant, Ms Gallacher and Mr Rosbender dated 26 March 2004 (Exhibit A10) refer to the applicant having been on probation
for five months and the applicant did not contest this as being an issue in dispute between the parties when she was given the
opportunity to comment on these minutes soon after they were generated and correspondence between the parties in March 2004
indicated that the applicant was aware that her performance was subject to ongoing reviews which is not unusual when an
employee is on probation (Exhibit A7). Based on the weight of evidence I therefore find that the applicant accepted that her
probation was extended in January 2004 for a period of a further three months reviewable on a monthly basis as confirmed by
the respondent’s letter dated 29 January 2004 (Exhibit A4). It follows that the applicant was on probation when she was
terminated.
Even though the respondent had some issues with the applicant’s performance and the applicant was on probation when she was
terminated it is my view that the respondent has not discharged the onus on it to demonstrate that the applicant’s conduct was
such that it was appropriate to summarily terminate her on 8 April 2004.
The respondent maintained that the applicant was terminated due to poor performance, lack of product knowledge, failure to
comply with directions and policies and for falsifying her call sheets. I am unable to conclude that the applicant’s performance
and behaviour whilst employed by the respondent was sufficiently lacking to justify her termination. I find that throughout the
applicant’s employment with the respondent the applicant was not advised of specific budget targets that she was expected to
meet and I accept that the documentation tendered by the applicant (see Exhibits A12 and A18) demonstrates that the applicant
was achieving a reasonable and consistent amount of sales. The applicant’s sales records clearly indicate that the applicant was
successful in making a number of sales on a regular basis throughout her employment and that she was capable of servicing the
whole of the metropolitan area in January and February 2004. However due to a lack of corroborating evidence about the value
of the sales the applicant claims to have made and as the applicant did not appear to have been paid any bonuses I am unable to
accept the sales figures detailed by the applicant on all of the daily report sheets as being an accurate assessment of the value of
the applicant’s sales.
It is my view that the applicant must have had a reasonable amount of product knowledge to generate the sales she did as she
sold goods from across the full range of the respondent’s products for a substantial period of her employment. I also find that
the product knowledge required of the applicant frequently changed because of special deals and sales which were introduced
into the applicant’s varied product range on an ongoing basis, thus increasing the workload on the applicant in this area. I accept
the applicant’s evidence that she worked hard to improve her product knowledge and to service an extensive client base and
build up a rapport with customers and taking into account Mr Rosbender’s evidence about the applicant’s enthusiasm for her job
I find that the applicant willingly participated in Friday afternoon training sessions as well as the two day Pharmacare
conference in Sydney.
The respondent made a number of claims about the applicant breaching its policies and procedures. The respondent also
claimed that the applicant refused to follow directions. Details of the correspondence between the applicant and the respondent
after 23 March 2004 demonstrate that the respondent did not raise a number of the issues with the applicant that it raised at the
hearing. For example, there is no reference to the applicant contravening the respondent’s policies and procedures in relation to
claiming telephone re-imbursement for non-work related calls nor is there reference to the applicant falsifying daily report
sheets. I therefore accept the applicant’s evidence that discrepancies in her daily call sheets were not raised with her. I am also
of the view that the issue of the applicant claiming re-imbursement for non-work related telephone calls was an afterthought on
the respondent’s part. Even though the respondent demonstrated at the hearing that there were some discrepancies between the
timing of the applicant’s pharmacy visits and the applicant’s telephone calls it is my view that these discrepancies were minor
and had no impact on the applicant’s ability to undertake the tasks required of her on a daily basis. In reaching this view I note
that the applicant did not have a set lunch break and I accept her evidence that she rarely took time off for lunch. The
respondent complained about the applicant commencing work late on one occasion when she was not at a pharmacy at 8.30am
however the applicant’s written contract of employment required the applicant to be in attendance at her first visit between
8.30am and 9.00am (Exhibit A1).
I accept that the applicant experienced some difficulties in acquiring product knowledge and in ensuring that her day was
efficiently organised as the first formal assessment of the applicant’s performance, which was undertaken in January 2004 soon
after the applicant commenced employment with the respondent, identified that the applicant had difficulty meeting these
requirements (see Exhibit A3). The minutes of the meeting held on 26 March 2004 also highlights concerns that the respondent
had with the applicant’s performance in relation to the level of service the applicant was required to give pharmacies as well as
her lack of product knowledge (Exhibit A10). However, I find that when these issues were raised with the applicant it was not
on the basis that the applicant was being advised that her employment was in jeopardy if improvements were not made in these
areas. Further, as the applicant worked on her own soon after commencing her employment with the respondent and had
numerous changes to the areas she was servicing and the products she was selling it is not surprising that the applicant
experienced some difficulties in her relationships with some of the respondent’s customers and in learning details of the full
range of the respondent’s products.
I find that the applicant’s relationship with the respondent deteriorated significantly after the telephone conversation between Ms
Gallacher and the applicant on 23 March 2004. It is my view that Ms Gallacher should take some of the responsibility for this
deterioration between the parties as it is my view that Ms Gallacher was short with the applicant and aggressive towards her
during this conversation such that the applicant felt distressed and upset. It is also the case that as a result of the fallout between
the applicant and Ms Gallacher due to this conversation that a substantial amount of correspondence was subsequently generated
between the applicant and the respondent of a formal nature which in my view added to the deterioration in the applicant’s
relationship with the respondent.
I therefore find that notwithstanding the applicant experiencing some difficulties with gaining product knowledge and handling
customers the respondent did not have sufficient reasons to terminate the applicant.
I find that the applicant was denied procedural fairness given the manner of her termination. It is clear that the applicant was
terminated in a summary fashion and without any opportunity to discuss her termination or to put a case as to why she should
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remain employed by the respondent. Even though the applicant was advised that her employment was subject to ongoing
review as part of the probationary process the respondent did not formally review the applicant’s performance despite a
reference to this review taking place in the week following 24 March 2004. The applicant was not given any specific indication
at any stage throughout her employment with the respondent that her ongoing employment was in jeopardy and the applicant
was not advised that unless she improved in specific areas her employment would be terminated at the end of her probationary
period.
In all of the circumstances I find that the applicant was unfairly terminated as she was not given ‘a fair go all round’.
Compensation
The applicant is not seeking reinstatement and in this case I do not believe it is appropriate. I am satisfied on the evidence that
the working relationship between the applicant and respondent has broken down such that an order for reinstatement or reemployment would be impracticable.
I therefore now turn to the question of compensation. I apply the principles set out in Bogunovich v Bayside Western Australia
Pty Ltd (1998) 78 WAIG 3635 and Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886.
On the evidence I am satisfied that the applicant took reasonable steps to mitigate her loss and I am not persuaded that the
respondent has established that the applicant has failed to mitigate her loss. The applicant obtained employment on 2 August
2004 and is being paid a higher salary than the salary she was earning with the respondent and prior to this date the applicant
was registered with Centrelink.
In this instance the applicant is claiming compensation for the period between termination and the recommencement of
employment on 2 August 2004. It is my view that the applicant is not entitled to be compensated for the whole of this period as
I conclude that the applicant’s employment with the respondent would not have continued for a lengthy period after her
termination. I have already found that the applicant was on probation when she was terminated and that her probationary period
was due to cease on 20 April 2004. As at the end of March 2004 it is clear that the relationship between Mr Rosbender, Ms
Gallacher and the applicant began deteriorating and I accept that the respondent had some issues concerning the applicant’s
ability to meet product knowledge requirements as well as issues concerning the placement of orders. The applicant conceded
that she was annoyed at the respondent because the representative it employed at the end of February 2004 was paid a higher
salary than her for undertaking the same duties and that she was unhappy being employed by the respondent such that she began
to look for alternative employment in early March 2004. I therefore find that the applicant would not have remained employed
with the respondent for any longer than a further six weeks after the applicant was terminated which would have been sufficient
time for the applicant to be subject to appropriate reviews and to be given specific warnings, if necessary, about her performance
and behaviour and her ongoing employment. Even though this timeframe would take the applicant beyond the expiry of her
period of probation, I have determined that this amount of time is appropriate taking into account that the applicant was entitled
to be given two weeks’ notice of her termination as required under the Award as well as being entitled to a realistic opportunity
to improve her performance prior to being terminated. As the applicant was given an ex gratia payment of two weeks’ pay at
termination, I find the applicant is therefore due four weeks’ pay by way of compensation for her unfair termination (4 weeks x
$538.46 per week) being an amount of $2,153.84 gross.
A Minute of Proposed Order to this effect will now issue.

2005 WAIRC 00750
PARTIES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
SANDRA HALL
APPLICANT
-vMEGABAY DISTRIBUTORS (ABN 86 853 856 808)
RESPONDENT

CORAM
DATE
FILE NO/S
CITATION NO.

COMMISSIONER J L HARRISON
FRIDAY, 18 MARCH 2005
APPL 608 OF 2004
2005 WAIRC 00750

Result

Application alleging unfair dismissal upheld and order issued for compensation in lieu of reinstatement.

Order
HAVING HEARD Ms J Boots of counsel on behalf of the applicant and Mr W Rosbender on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby:
1
DECLARES THAT the dismissal of Sandra Hall by the respondent was unfair and that reinstatement is
impracticable.
2
ORDERS the respondent to pay Sandra Hall compensation in the sum of $2,153.84 gross within seven (7) days of
the date of this order.
(Sgd.) J L HARRISON,
[L.S.]
Commissioner.
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2005 WAIRC 00705
PARTIES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
DAVID THOMAS KILLIAN
APPLICANT
-vALCOA OF AUSTRALIA LIMITED
RESPONDENT

CORAM
DATE
FILE NO.
CITATION NO.

COMMISSIONER J H SMITH
THURSDAY, 17 MARCH 2005
APPL 1305 OF 2004
2005 WAIRC 00705

CatchWords

Termination of employment – Harsh, oppressive and unfair dismissal – Acceptance of referral out of
time – Application for an adjournment refused – Application to refer outside of 28 day time limit
refused – Application dismissed – Industrial Relations Act 1979 (WA) s 29(1)(b)(i), s 29(3)

Result
Representation
Applicant
Respondent

Application dismissed.

1

2

3

4

Mr R W Clohessy (as agent)
Mr A J Heelan (as agent)

Reasons for Decision
This is an application under s 29(3) of the Industrial Relation Act 1979 ("the Act") for an extension of time for filing an
application under s 29(1)(b)(i) by David Thomas Killian ("the Applicant"). He claims that he has been harshly, oppressively
and unfairly dismissed by Alcoa of Australia Limited ("the Respondent") on 23 May 2004. The application was filed by the
Applicant's agent on 8 October 2004.
The Applicant was employed by the Respondent as a refinery worker. At all material times the Applicant was unable to return
to work at the refinery because he was not fit to do so, as he suffers from chemical sensitivity. The Applicant had been on sick
leave from April 2003. After he exhausted his sick leave entitlement in July 2003, he applied for "extended" paid sick leave
pursuant to the terms of the Alcoa World Alumina Australia, WA Operations – AWU Agreement 2003 ("the Agreement") which
was certified by the Australian Industrial Relations Commission on 15 July 2003 (Print PR934060). Pursuant to the terms of the
Agreement employees of the Respondent are entitled to apply for extended paid sick leave up to a maximum of 104 weeks after
they have exhausted their paid accrued sick leave. The terms and conditions of approval of extended paid sick leave are as
follows:
"An employee may apply for extended sick leave for a period of medium to long term absence on account of personal
illness or injury. Where an employee requires an extended period, more than seven days, they may apply for extended paid
sick leave. A claim for the payment of Extended Paid Sick Leave cannot be made in conjunction with a claim for paid Sick
Leave. Before being eligible to apply for extended paid sick leave an employee must use all accrued sick leave
entitlements to a minimum of 80 hours.
The application will be made to the employee's Line Manager who, upon receipt of the request, will process the claim for
extended paid sick leave in accordance with the terms and conditions of this policy. The employee must provide a
certificate of medical unfitness by their personal GP for all periods of extended sick leave. In addition the GP must be able
to provide confirmation that at the point of providing the certificate the prognosis is that the employee will return to work
although recognising this may be through a rehabilitation programme and potentially on graduated hours.
A Doctor's Certificate should be obtained as early as possible in any period of illness and the employee's Supervisor
notified of the nature of the illness or injury and the anticipated duration of the absence as soon as possible. Doctors [sic]
certificates prepared after the employee has returned to work will not normally be accepted and are likely to result in the
non-payment of extended paid sick leave.
After genuine consultation the company may require a person to go to a company appointed medical practitioner for
examination. Subsequent referrals to the company appointed medical practitioner for review will occur at no greater than
four (4) weekly intervals. The sick or injured employee's Manager will have the discretion to waiver this requirement. The
company appointed medical practitioner will ensure consultation occurs with the employee's treating medical practitioner
when required. To enable the Company to effectively assess the request for provision of extended sick leave it may be
necessary for the company doctor to discuss the injury or illness with the employee's GP. To effect that interaction there
will be a requirement for the employee to sign a consent form to allow contact to be made. All such discussions will be
covered by normal protocol of medical confidentiality and any information so sourced will remain the property of the
company's medical practitioner.
The provision of extended sick leave will not be granted in the case of elective cosmetic surgery."
The Applicant testified that he made applications for extended sick leave on a monthly basis. His practice was to sign an
application and provide a doctor's certificate to the Respondent's human resources department. In August 2003, the Applicant
underwent an unsuccessful rehabilitation work trial at Residue. Following the trial at Residue, a second rehabilitation trial was
arranged which required the Applicant to undertake a graduated return to work carrying out office work. A condition of the
second rehabilitation trial was that he progressively reach 36 hours per week over a reasonable timeframe. The Applicant
commenced the work trial, working four hours a week but was unable to reach the 36 hour week target during a 15 week return
to work trial.
The Applicant was informed his employment was to be terminated at a meeting held on 25 March 2004. The meeting was
attended by Peter Naim, the Respondent's human resource manager at the Kwinana Refinery, the Applicant and the Applicant's

1342

5

6
7

8

9

10

11

12

13

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

85 W.A.I.G.

union representative, Mr John Saunders, from the Australian Workers' Union ("the Union"). Also present at that meeting was
the Applicant's rehabilitation service provider, Mr Ron Kington, and the Respondent's rehabilitation provider, Ms Jessie
Lamond. At the meeting Ms Lamond produced a rehabilitation report. Her report stated that the Applicant had reached the end
of the rehabilitation process. She stated, in particular, he had not demonstrated an ability to carry out full-time hours and that in
her opinion a further extension of the already lengthy rehabilitation program would not benefit the Applicant or the Respondent
as it was unlikely that he would successfully work full-time in an office environment at Alcoa. At the meeting the Applicant
was handed a letter of termination dated 25 March 2004, in which he was informed that his employment would come to an end
effective from 20 May 2004. The Applicant was paid wages until 20 May 2004. On 23 May 2004, the Applicant was paid his
final wages plus all accrued entitlements which included $11,067.14, (391.48 hours) for accrued annual leave and $16,065.00
(568.27 hours) for accrued long service leave. The total of all payments was $32,070.40 (gross). Prior to the Applicant's
employment coming to an end he made an application for total and permanent disability to the Alcoa of Australia Retirement
Plan.
The Applicant testified that he was "dumb struck" when he was told that his employment was being terminated but he did not
inform the Respondent that he did not accept the termination. He said, however, that he told Mr Saunders that he thought that he
had been terminated illegally. The Applicant later spoke to the secretary of the Western Australian branch of the Union, Mr Tim
Daly, about the termination of his employment and the Applicant later sought advice from the Union's solicitors, Chapmans. It
is apparent that the Union did not challenge the Applicant's termination of employment or put the matter into dispute under the
terms of the Agreement. Pursuant to clause 18 of the Agreement where the Respondent makes a decision to dismiss an
employee the Union may put the matter in dispute and if the Union subsequently refers the matter to the Australian Industrial
Relations Commission, the employee will continue to receive normal pay and entitlements until the matter is determined.
The Applicant's application for total and permanent disablement was rejected by the Trustees of the Retirement Plan.
The Applicant sought advice from his agent, Mr Clohessy, on 13 August 2004 and signed a warrant for Mr Clohessy to appear
on his behalf on the same day. Two letters were sent to the Respondent by the Applicant's agent. The first letter has a
typewritten date of 15 August 2004 and a date stamp of 20 August 2004 (Exhibit 1). The Applicant's agent stated in Exhibit 1
that the Applicant claims that he has not been paid a contractual entitlement arising from the termination of his employment by
way of total and permanent disability caused by exposure to harmful chemicals. In a second letter dated 1 September 2004
(Exhibit 2), the Applicant's agent stated that he acts pursuant to "Section 112A and a claim that our client has not been accorded
benefit pursuant to Section 23A of the Western Australian Industrial Relations Act 1979 as amended, and may invoke the unfair
dismissal proceedings of that section". Despite this demand, an application was not filed on behalf of the Applicant claiming
unpaid contractual benefits and unfair dismissal until 8 October 2004.
At the commencement of the hearing for an application for an extension of time, the Applicant's agent made an application for
an adjournment of the application for an extension of time on the basis that it had sought and been refused discovery by the
Respondent of the following documents:
(a)
Medical reports in respect of consultations on 16 July 2004 with Dr Brian Dare, on 6 July 2004 with Dr Peter
Stevenson and on 24 June 2004 with Dr Stephen Proud;
(b)
A copy of the Applicant's application for payments of the benefits of total and permanent disability; and
(c)
Agenda and minutes of the Trustees meetings dealing with the Applicant's claim for total and permanent disability.
The application for adjournment was opposed. After hearing submissions made by the parties, I refused the application for
adjournment on two grounds. Firstly, I informed the parties that it was my view until the Commission makes an order that time
should be extended to refer an application to the Commission for unfair dismissal outside the 28 day time limit, the Commission
does not have any power to order the Respondent to submit to the jurisdiction of the Commission by making an order for
discovery. Secondly, I informed the parties that even if the Commission had power to order the Respondent to discover
documents that it is clear from the documents which were sought by the Applicant that all the documents related to events that
occurred after the Applicant's employment was terminated on 25 March 2004. Accordingly, it was my view that these
documents would not assist in the determination of whether the Applicant should be granted an extension of time to refer his
claim of unfair dismissal to the Commission.
The Applicant claims that his dismissal was unfair, harsh and oppressive on grounds that he was on sick leave when his
employment was terminated as at law there is no ability to terminate an employee whilst an employee is on sick leave (see
Reynolds v Swift and Moore Pty Ltd (1994) 74 WAIG 861).
The Respondent says that the Applicant was not on sick leave at the time his employment was terminated as his extended sick
leave application had expired. The Respondent also says that the Applicant has not provided an adequate explanation for the
delay in bringing the application to the Commission. Further, the Respondent says that it will suffer prejudice if the matter is
heard by the Commission as one of its witnesses, Mr Saunders, a paid union representative, is in Queensland and will not return
to Western Australia until June 2005. The Respondent says that the rehabilitation of the Applicant had come to an end and the
contract of employment was frustrated. Consequently the Respondent was entitled to bring the employment to an end.
Having heard the submissions made by the parties and considered the evidence I informed the parties that I had reached the
opinion that I should not exercise my discretion to grant the application to extend time to file and application for unfair
dismissal. My reasons are as follows.
In Malik v Paul Albert, Director General, Department of Education of Western Australia (2004) 84 WAIG 683, Heenan J with
whom Steytler J agreed held at [74] that the principles enunciated by Marshall J in Brodie-Hanns v MTV Publishing Ltd (1995)
67 IR 298, should be applied when the Commission is considering whether to accept a referral of a claim for unfair dismissal out
of time under s 29(3) of the Act. Marshall J in Brodie-Hanns v MTV Publishing Ltd (op cit) set out these principles when
considering whether to extend time to bring an application as follows:–
"1.
Special circumstances are not necessary but the Court must be positively satisfied that the prescribed period should
be extended. The prima facie position is that the time limit should be complied with unless there is an acceptable
explanation of the delay which makes it equitable to so extend.
2.
Action taken by the applicant to contest the termination, other than applying under the Act will be relevant. It will
show that the decision to terminate is actively contested. It may favour the granting of an extension of time.
3.
Prejudice to the respondent including prejudice caused by delay will go against the granting of an extension of
time.
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The mere absence of prejudice to the respondent is an insufficient basis to grant an extension of time.
The merits of the substantive application may be taken into account in determining whether to grant an extension
of time.
6.
Consideration of fairness as between the applicant and other persons in a like position are relevant to the exercise
of the Court's discretion."
In relation to fairness, Heenan J in Malik v Paul Albert, Director General, Department of Education of Western Australia (op
cit) after citing the aforementioned principles went on to observe:–
"I accept that the concept of fairness is central to a decision whether or not to accept an application under s 29 which is out
of time but, with all respect, I cannot accept the submission which was put in this case that it is fairness to the applicant
which is either the sole or principal concern. Fairness in this situation involves fairness to all, obviously to the applicant
and to his or her former employer, but also to the public interest and to the due and efficient administration of the
jurisdiction of the Commission which should not be burdened with unmeritorious stale claims."
Whilst the merits of the Applicant's claim may or may not be relevant, Steytler J at [25], in Malik v Paul Albert, Director
General, Department of Education of Western Australia (op cit), observed:–
"The Commissioner is empowered to accept a late referral if it would be 'unfair' not to do so and, while an assessment of
the merits 'in a fairly rough and ready way' (see Jackamarra v Krakouer (1998) 195 CLR 516 at [9]) will often be an
important consideration, there is nothing in the words of s 29(3) which imports any obligation, on the part of an applicant,
to establish any degree of merit (and it should not be overlooked, in this regard, that the Commission is given broad powers
to dismiss a matter summarily under s 27(1)(a) of the Act). It is, of course, difficult to imagine that it would ever be unfair
to an applicant to deny him or her the right to lodge a referral out of time where it was positively shown that the applicant
had no prospect of success."
The Applicant has not provided an acceptable explanation for the delay. It is common ground the Applicant was a member of
the Union. It is clear from the evidence and the provisions of the Act and the Federal Workplace Relations Act 1996 that the
Union could have contested the termination on behalf of the Applicant under the Agreement or by an application under s 44 or
s 29 of the Act. The Applicant discussed the termination of his employment with his union representative, Mr Saunders, and
later discussed it with Mr Daly. The Applicant also sought advice from the Union's solicitors prior to seeking advice from his
agent, Mr Clohessy. The Applicant's evidence establishes that he sought Mr Clohessy's advice at least by 13 August 2004, when
he signed a warrant for Mr Clohessy to appear in these proceedings. In the first letter that Mr Clohessy wrote to the Respondent
(Exhibit 1), no mention was made that an unfair dismissal claim may be instituted and whilst such a claim was mentioned in the
second letter dated 1 September 2004 (Exhibit 2), no application claiming unfair dismissal was filed in the Commission until
five weeks after Exhibit 2 was sent.
In relation to any action taken by the Applicant to contest the termination, the evidence establishes that other than to speak to
Mr Saunders and Mr Daly there was no evidence that the Applicant informed the Respondent that he intended to contest the
termination of his employment at the time his employment was terminated.
There may be some prejudice raised to the Respondent if they are unable to call Mr Saunders to give evidence. However, it is
my view that any prejudice could be quite minor as there are other persons who were present during the meeting with the
Applicant on 25 March 2004.
As to the merits of the Applicant's substantive application I am required to assess the merits of the Applicant's claim in a rough
and ready way. It is my opinion that his case is not a strong one. He concedes that he was unable to successfully complete the
rehabilitation return to work program. The Respondent has raised a defence of frustration of contract and argues that the
Applicant's extended sick leave had come to an end prior to his termination of his employment. Consequently, there is an
argument that the decision of the Full Bench in Reynolds v Swift and Moore Pty Ltd (op cit) can be distinguished. However, I
am not required to determine whether the Applicant has established any degree of merit.
In refusing to exercise my discretion to grant an extension of time I have also taken into account considerations of fairness
including matters of public interest. The issue of public interest raised in this matter is that the Applicant does not seek to be
reinstated. He seeks an order for compensation as it is common ground that he is unable to be reinstated to his employment
because of illness. Therefore, even if a declaration was made that the termination of employment was harsh, oppressive or
unfair, the only order which would be open to the Commission would be to make an order for compensation. However, it is
apparent from the evidence, when regard is had to the fact that the Applicant's evidence establishes that the Applicant was paid
on termination of his employment an amount equivalent to 22.25 weeks' pay, it is unlikely that the Commission would make any
order for compensation given that the Commission is required as a matter of law in assessing compensation to deduct any
payments made to the employee by the employer including payments for leave which were due to the employee (see Dellys v
Elderslie Finance Corporation Ltd (2002) 82 WAIG 1193 at [39]). The public interest demands that the Commission should not
hear stale claims when a remedy cannot be substantively granted to the Applicant.
In light of these reasons for decision I will make an order that the Applicant's claim be dismissed.
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Application dismissed
Mr R W Clohessy (as agent)
Mr A J Heelan (as agent)

Order
Having heard Mr R W Clohessy as agent on behalf of the Applicant and Mr A J Heelan as agent on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders –
THAT the application made under s 29(1)(b)(i) be and is hereby dismissed.
(Sgd.) J H SMITH,
[L.S.]
Commissioner.
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Representation
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Order for discovery on affidavit
Mr R W Clohessy (as agent)
Mr A J Heelan (as agent)

Order
HAVING heard Mr R W Clohessy as agent for the Applicant and Mr A J Heelan as agent for the Respondent the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979 ("the Act"), hereby orders in respect of the application
made under s 29(1)(b)(ii) of the Act –
(1) THAT the Respondent shall give discovery on affidavit of the documents within its possession custody or power
within 14 days of the date of this order, and state a time and place at which the documents may be inspected and
copied.
(2) THAT the Applicant shall give discovery on affidavit of the documents within his possession custody or power
within 14 days of the date of this order, and state a time and a place at which the documents may be inspected and
copied.
(Sgd.) J H SMITH,
[L.S.]
Commissioner.
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Claim for contractual entitlements discontinued.
Mr R W Clohessy (as agent)
Mr A J Heelan (as agent)

Order
WHEREAS an application pursuant to Section 29(1)(b)(i) and (ii) of the Industrial Relations Act 1979 was filed on 8 October 2004;
and
WHEREAS the Commission received a facsimile from the Applicant's agent on 17 February 2005 advising that the Applicant seeks
to discontinue the contractual entitlements claim;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders:
THAT the s 29(1)(b)(ii) application be and is hereby discontinued by leave.
(Sgd.) J H SMITH,
[L.S.]
Commissioner.
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Catchwords

Termination of employment – Applicant a teacher – Applicant unfairly dismissed - penalty of dismissal
set aside – order made for re-employment – Industrial Relations Act 1979 (WA) s 29(1)(b)(i) and s 23A
– Public Sector Management Act 1994 (WA) s 78(2), s 80(d), s 81(2)(a), s 82(2) and s 86(3).

Result
Representation
Applicant
Respondent

Declaration and order made
Ms K Fawcett (of counsel)
Mr D J Matthews (of counsel)
Ms R M Hartley (of counsel)

Reasons for Decision
This is an application by Stephen Lee ("the Applicant"), made under s 29(1)(b)(i) of the Industrial Relations Act 1979 ("the
Act"), for orders under s 23A of the Act. At all material times the Applicant was employed as a teacher by the Director General,
Department of Education and Training ("the Respondent"). The Applicant was dismissed by the Respondent on 9 July 2004,
pursuant to s 86(3)(vi) of the Public Sector Management Act 1994 ("the PSM Act"). The Applicant brings this application as an
appeal to the Commission pursuant to s 82(2) of the PMS Act. Under s 78(2) of the PSM Act, the Applicant is entitled to refer
the decision to dismiss to the Commission, as if the decision was an industrial matter mentioned in s 29(b) of the Act and the
Act applies to and in relation to the decision.
2
When the proceedings commenced before the Commission, counsel for the Respondent informed the Commission that the
Respondent conceded that the Applicant was denied natural justice, as he was not provided with a hearing as to penalty prior to
being dismissed. The parties advised the Commission they consent to an order being made that the decision made by the
Respondent to dismiss the Applicant be quashed or set aside. The parties require the Commission to hear and determine what
penalty should have been imposed upon the Applicant for 22 breaches of s 80(d) of the PSM Act.
3
The Respondent contends that after hearing all the evidence, the Commission should make an order upholding the penalty of
dismissal.
4
The Applicant says that the Commission should make an order under s 23A of the Act that the Applicant be reinstated to his
former position and make an order that he be paid lost remuneration because of the dismissal. The Applicant's counsel advised
the Commission that in the event that an order for reinstatement is not made, the Applicant would accept an order that he be reemployed by the Respondent in another position.
5
Both parties agreed that the hearing before the Commission in this matter is to proceed as a hearing de novo as to penalty.
Background
1
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The Applicant has a degree in Education. He is a four year trained teacher with qualifications in design and technology. He
commenced employment with the Respondent in July 1999. In July 1999, he worked at Armadale Senior High School as a third
year trained intern. In the first term of year 2000, he taught at Cyril Jackson Senior Campus, in the second term he taught at
Governor Stirling Senior High School, in the third term he taught at Eastern Hills Senior High School and in the fourth term he
worked as a relief teacher. From the beginning of 2001 until the end of 2002, he taught at Dalwallinu District High School.
7
The Applicant was appointed as a permanent employee on 30 January 2003, after he successfully completed a period of
probationary service. Prior to 2003, the Applicant had only taught year 8, 9 and 10 students. At the beginning of the 2003
school year, he was appointed to Shenton College on a 12-month contract as a level 2 teacher. The Applicant's contract at
Shenton College required him to teach year 10 design and technology, year 11 visual communication (photography), year 11
wood fabrication, year 11 metals machining and fabrication, year 11 technical graphics (technical drawing) and year 12 visual
communication.
8
The Applicant's employment was terminated by the Respondent in July 2004, after 22 breaches of discipline were found to be
proven. With the exception of six charges, the charges related to the Applicant's failure to mark year 11 and 12 students' work,
which were due in terms 1, 2 and 3. Three of the charges related to the Applicant failing to provide competent instruction. Two
of the charges related to providing reports to parents, in respect of the student's performance based on incomplete assessment
grades. None of the charges related to the work he carried out in respect of teaching year 10 design and technology.
9
The Applicant does not dispute that he committed the breaches of discipline. The Applicant says, however, that dismissal was
not an appropriate penalty. In particular, the Applicant says that when the Respondent made the decision to dismiss him, the
Respondent failed to take into account his personal circumstances, which mitigated his conduct in 2003. Further, the Applicant
says that the Respondent failed to take into account that in year 2004, he successfully and competently taught year 8 and 10
students at Forrestfield Senior High School.
The Charges
10 In accordance with the procedure prescribed in the PMS Act, proceedings for breach of discipline against the Applicant were
instigated in late 2003. Following a preliminary enquiry an investigation was commenced under s 81(2)(a) of the PSM Act. An
independent investigator was appointed to investigate a breach of discipline in November 2003. Following the investigation, a
finding was made that the Applicant appeared to have committed a serious breach of discipline. On 6 April 2004, the Applicant
was charged with the following breaches of discipline. The Applicant was sent a letter on 6 April 2004, stating the following:
"Dear Mr Lee
In my letter to you dated 28 November 2003, I advised you that I had authorised an independent investigation into a
suspected breach of discipline by you. The investigator has now concluded the investigation and submitted his report to
me.
Findings:
I have carefully considered the investigator's report, including your response to the allegations. Pursuant to
section 83(1)(b) of the Public Sector Management Act 1994 (WA) ("Act"), I have found that it appears you have committed
a serious breach of discipline in respect of the following conduct and in accordance with the powers vested in me under
section 83(1)(b) of the Act, I hereby charge you with committing the following breaches of discipline:
1.
In term 2, 2003, you failed to appropriately mark the Year 11 Technical Graphics assessment task 2. If proven,
this allegation will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the School
Education Act 1999 and principle 1 of the Staff Conduct policy.
2.
In term 3, 2003, you failed to appropriately mark the Year 11 Technical Graphics assessment task 1. If proven,
this allegation will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the School
Education Act 1999 and principle 1 of the Staff Conduct policy.
3.
In term 3, 2003, you failed to appropriately mark the Year 11 Technical Graphics assessment task 3. If proven,
this allegation will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the School
Education Act 1999 and principle 1 of the Staff Conduct policy.
4.
You failed to provide competent instruction to ensure that all students in your Year 11 Technical Graphics class
completed tasks required by the Curriculum Council Common Assessment Framework. If proven, this allegation
will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the School Education Act
1999 and principle 1 of the Staff Conduct policy.
5.
In term 1, 2003, you failed to appropriately mark the Year 11 Wood Fabrication assessment task 2. If proven,
this allegation will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the School
Education Act 1999 and principle 1 of the Staff Conduct policy.
6.
In term 2, 2003, you failed to appropriately mark the Year 11 Wood Fabrication assessment task 3. If proven,
this allegation will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the School
Education Act 1999 and principle 1 of the Staff Conduct policy.
7.
You failed to provide competent instruction to ensure that all students in your Year 11 Wood Fabrication class
completed tasks required by the Curriculum Council Common Assessment Framework. If proven, this allegation
will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the School Education Act
1999 and principle 1 of the Staff Conduct policy.
8.
At the conclusion of Semester 1, 2003, you provided the parents of your Year 11 Wood Fabrication students with
a report relating to the student's performance based on incomplete assessment grades. If proven, this allegation
will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the School Education Act
1999 and principle 1 of the Staff Conduct policy.
9.
In term 1, 2003, you failed to appropriately mark the Year 11 Visual Communication assessment task 1. If
proven, this allegation will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the
School Education Act 1999 and principle 1 of the Staff Conduct policy.
10.
In term 1, 2003, you failed to appropriately mark the Year 11 Visual Communication assessment task 2. If
proven, this allegation will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the
School Education Act 1999 and principle 1 of the Staff Conduct policy.
6
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In term 2, 2003, you failed to appropriately mark the Year 11 Visual Communication assessment task 3. If
proven, this allegation will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the
School Education Act 1999 and principle 1 of the Staff Conduct policy.
12.
In term 2, 2003, you failed to appropriately mark the Year 11 Visual Communication assessment task 4. If
proven, this allegation will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the
School Education Act 1999 and principle 1 of the Staff Conduct policy.
13.
In term 3, 2003, you failed to appropriately mark the Year 11 Visual Communication assessment task 5. If
proven, this allegation will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the
School Education Act 1999 and principle 1 of the Staff Conduct policy.
14.
In term 3, 2003, you failed to appropriately mark the Year 11 Visual Communication assessment task 6. If
proven, this allegation will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the
School Education Act 1999 and principle 1 of the Staff Conduct policy.
15.
You failed to ensure that all students in your Year 11 Visual Communication class received a copy of the
assessment outline and further, you did not ensure that all students completed tasks required by the Curriculum
Council Common Assessment Framework. If proven, this allegation will breach section 80(d) of the Public
Sector Management Act 1994, section 64 of the School Education Act 1999 and principle 1 of the Staff Conduct
policy.
16.
At the conclusion of Semester 1, 2003, you provided the parents of your Year 11 Visual Communications
students with a report relating to the student's performance based on incomplete assessment grades. If proven,
this allegation will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the School
Education Act 1999 and principle 1 of the Staff Conduct policy.
17.
In term 1, 2003, you failed to appropriately mark the Year 12 Visual Communication assessment task 1. If
proven, this allegation will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the
School Education Act 1999 and principle 1 of the Staff Conduct policy.
18.
In term 1, 2003, you failed to appropriately mark the Year 12 Visual Communication assessment task 2. If
proven, this allegation will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the
School Education Act 1999 and principle 1 of the Staff Conduct policy.
19.
In term 1, 2003, you failed to appropriately mark the Year 12 Visual Communication assessment task 4. If
proven, this allegation will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the
School Education Act 1999 and principle 1 of the Staff Conduct policy.
20.
In term 2, 2003, you failed to appropriately mark the Year 12 Visual Communication assessment task 5. If
proven, this allegation will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the
School Education Act 1999 and principle 1 of the Staff Conduct policy.
21.
In term 3, 2003, you failed to appropriately mark the Year 12 Visual Communication assessment task 6. If
proven, this allegation will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the
School Education Act 1999 and principle 1 of the Staff Conduct policy.
22.
You failed to provide competent instruction to ensure that all students in your Year 12 Visual Communication
class completed tasks required by the Curriculum council Common Assessment Framework. If proven, this
allegation will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the School
Education Act 1999 and principle 1 of the Staff Conduct policy.
In accordance with section 86(1)(c) of the Act, you are required to state in writing, within ten (10) working days from the
date of receipt of this letter, whether you admit or deny the truth of the charges. Please address your response, marked
'Private and Confidential' to the Manager, Complaints Management Unit, Department of Education and Training, 151
Royal Street, East Perth, WA, 6004.
If you admit the charges:
If you admit the charges, and I find the charges to be proved, I may take one or more of the following disciplinary actions
under section 86(3) of the Act against you:
•
reprimand;
•
transfer to another office, post or position;
•
transfer to another public sector body;
•
a fine not exceeding the equivalent of 5 days remuneration for the employee;
•
reduction of remuneration;
•
reduction in classification;
•
dismissal
Further, in accordance with section 239(2) of the School Education Act 1999, I may, in addition to the provisions of
section 86(3)(b)(ii) of the Act, make a determination under section 238(1)(a) of the School Education Act 1999 in respect of
a member of the teaching staff.
If you deny the charges:
If you deny the charges, I must hold, or direct someone to hold, an inquiry into the charges. The purpose of an inquiry is to
review the facts gathered during the investigation and anything else you wish to bring forward, and to reach a finding, on
the balance of probabilities, as to whether the charges are proven or not.
No breach of discipline committed
If, at the conclusion of a disciplinary inquiry, the inquirer finds that no breach of discipline was committed, I must then
notify you of that finding, advising that no further action will be taken.
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Breach of discipline committed
If, at the conclusion of a disciplinary inquiry, the inquirer finds that a breach of discipline was committed, then I must then
take action against you as if you had admitted the charges.
Further, pursuant to section 83(1)(c) of the Public Sector Management Act 1994 (WA), I have found that no breach of
discipline was committed by you in relation to the allegations below. Please be advised that no further action will be taken
in relation to these two allegations.
1.
In term 1, 2003, you failed to appropriately mark the Year 11 Wood Fabrication assessment task 1. If proven,
this allegation will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the School
Education Act 1999 and principle 1 of the Staff Conduct policy.
2.
In term 2, 2003, you failed to appropriately mark the Year 11 Wood Fabrication assessment task 4. If proven,
this allegation will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the School
Education Act 1999 and principle 1 of the Staff Conduct policy.
Again, please be advised that confidential support services are available to employees of the Department and their
immediate family through an Employee Assistance Program. Should you wish to avail yourself of these services, please
contract Prime Employee Assistance Services on 9446 0800 or 1800 674 188 for regional employees.
Should you have any queries regarding the above matter, please do not hesitate to contact Ms Kelly Dansie, A/Senior
Consultant, Complaints Management Unit on 9264 4105.
Yours sincerely
PAUL ALBERT
DIRECTOR GENERAL"
(Exhibit 1)
11 On or about 30 April 2004, the Applicant pleaded guilty to all charges and asked the Respondent to make a fair judgment based
on a letter of explanation, which the Applicant had sent to the Respondent in November 2003. On 5 July 2004, the Respondent
sent to the Applicant a letter advising him that, in all the circumstances, dismissal was the only penalty that fully recognised the
seriousness of his conduct and his employment was terminated. The Respondent properly concedes that it did not seek any
further information from the Applicant in relation to the penalty that should be imposed after the breaches of discipline had been
found to be proved.
The Respondent's Evidence
12 Ms Pauline Coghlan is the principal of Shenton College. Ms Coghlan has been employed as a school principal by the
Respondent for 17 years. Ms Coghlan testified that at the end of year 2002, a limited tenure vacancy for 12 months arose at the
college in the technology and enterprise department. The Applicant was appointed to the position for 12 months from the
beginning of the 2003 school year. Prior to the school year commencing, the Applicant began a comprehensive induction
program with other teachers new to Shenton College. The induction program ran over a five-week period during term 1. The
Applicant was allocated a line manager, Ms Carol Elias, who worked in the same department. Ms Elias is a home economics
teacher. The Applicant, along with all the other new teachers, was allocated a buddy. The Applicant's buddy was Mr Robert
Doherty, a level 3 teacher. Mr Doherty is a very experienced teacher. He also worked in the same department as the Applicant.
Whilst not all new teachers are appointed a mentor, Mr Doherty was appointed as the Applicant's mentor as the Applicant had
no experience teaching year 11 and 12 students and the Applicant indicated at the beginning of the year that he may need some
support. At the instigation of Ms Elias, Ms Coghlan also arranged for a retired head of design and technology from Warwick
Senior High School, Mr Phillip Munns, to work for a few days in the first week of term 1 to assist the Applicant to become
familiar with the teaching programs and to understand the Curriculum Council requirements.
Term 1 commenced on
30 January 2003 and finished on 17 April 2003.
13 In the second half of term 1, Ms Elias advised Ms Coghlan that there were issues in relation to the Applicant's management of
his classes and teaching skills which needed to be addressed. Ms Elias made the decision that it would be appropriate to
implement a performance improvement plan with the Applicant.
14 It was apparent from the evidence given by the witnesses that a performance improvement plan was formulated in accordance
with the Respondent's Managing Unsatisfactory and Substandard Performance of Teaching Staff and School AdministratorsPolicies and Procedures document, dated January 2001 (Exhibit B). As part of implementing the plan, a meeting was convened,
which was attended by Ms Elias, Mr Doherty, Ms Coghlan and the Applicant. The performance improvement plan was set out
in a document signed by the Applicant, Ms Coghlan, Ms Elias and Mr Doherty at a meeting on 14 April 2004. The Performance
Improvement Plan stated as follows:
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"PERFORMANCE IMPROVEMENT PLAN
Stephen Lee
April 14 2003
Identified dimensions
of poor performance
1. Inconsistent and
sometimes bipolar
approach with
students.

Indicators of
satisfactory
performance
¾ Fair and
consistent
approach to all
students.
¾ Calm and
approachable
persona at all
times,
particularly with
students.

Strategies

Support available

Monitoring

¾ Control mood so

¾ School

Mentor and line
manager to check on
class preparation.
Visit classroom by a
range of people to
give feedback and
progress 9

¾

¾

¾

¾

2. Lack of
organizational and
time management
skills

¾ Marking kept up

to date.
¾ Relief lessons
prepared for
when you are
absent.
¾ Arrive to class
fully prepared
and on time.
¾ Carry out duties
so that practical
areas are left tidy
and in good
repair. Show
initiative with
maintenance.

¾

¾

¾

¾

¾

¾

3. Management of
paper work

¾ Assessment

records kept in
an orderly way.
¾ Professional and
more organized
approach to
management of
personal
paperwork
¾ Eg. PM

¾

¾

you remain calm
with students.
Practice what
you are going to
teach so you gain
confidence.
Have a good
knowledge of
your area of
teaching and
assessment
methods so you
are confident and
less likely to feel
threatened by
students asking
questions.
Write up lessons
so you are well
prepared. Have
these checked
with mentor.
Bill Rogers9
ÆSue P.
Learn to
prioritise. Make
lists if necessary.
Recognise the
need for effective
action to problem
solve.
Write up lessons
so you are well
prepared.
Mark
assessments
promptly giving
feedback to
students
promptly.
Recognise
students who
need extra help
and use
appropriate range
of teaching
strategies.
Allow time at
end of lesson for
practical areas to
be cleaned up.
Follow through
with suggested
improvements
Staff handbook

Æ

psychologist/
chaplain –
support for your
emotional well
being.
¾ Mentor – Rob
Doherty.
¾ Attend personal
behaviour
management
through
professional
development.
¾ Prime9

¾ Refer to school

operational
manuals.
¾ Seek
confirmation
from colleagues
¾ Mentor
¾ PD – Stepping
out

¾ Keep a file of

documents plus
copies in another
file

Line manger to check
¾ Lesson
preparation.
¾ Assessment
feedback to
students at the
end of each task.
Mentor to check
¾ Tidy practical
areas.
¾ Sharing of
maintenance.

Line manager to
check assessment
records regularly.
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4. Knowledge of
administrative
procedures

5. Standard of
Appearance.

¾ Understanding

¾ Check with

¾ Registrar

responsibilities
of financial
procedures
¾ Keep records of
student
performance and
assessment.
¾ Well kept and
clean clothes
appropriate for
the profession.

registrar before
the collecting of
any monies from
students.
¾ Familiarise self
with staff hand
book on network.
¾ Take personal
pride in your
appearance

¾ Line Manger
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Proposed duration of performance improvement plan____End week 4 Term 2__________"
(Exhibit 6)
Ms Coghlan testified that at the meeting to discuss the plan the Applicant informed her that the behaviour management of
students was a problem for him, so she arranged for him to attend a behaviour management course facilitated by an outside
consultant. The Applicant was very positive about this course. Ms Coghlan says the main performance issues that arose at the
meeting in relation to the performance improvement plan were as follows:
(a) It was evident that the Applicant had "highs and lows" which contributed to him being inconsistent with his teaching and
treatment of students;
(b) In relation to time management the Applicant articulated to her that he found it difficult to manage his time and organise
his paperwork;
(c) Managing the tidying of classrooms; and
(d) At times his appearance was dishevelled. (Transcript page 18)
16 In June 2003, Ms Elias met with Ms Coghlan and told her that the Applicant was more buoyant and "things were being
managed" (Transcript page 19). Ms Elias provided Ms Coghlan with a memorandum, which recorded her recollection of the
meeting she had with the Applicant on 12 June 2003. This memorandum stated:
"Follow up meeting held Thursday 12 June with Carol Elias and Stephen Lee
Stephen expressed that he was feeling more confident with his programs and his delivery of lessons. He stated that he was
feeling calmer about his family circumstances and although not a perfect situation he was working through the issues.
He has attending [sic] sessions with PRIME, which generally has helped sort out some issues.
On the advice of Suzanne Pendlebury, Stephen has attended a full day of professional development on behavioural
management facilitated by Bill Rogers. He stated he found this very helpful and has started to put some of the strategies
into place when dealing with students. He has also attended several workshops run by DATTA to improve his teaching of
Design and Technology and has also attended professional development workshops to improve his delivery of
Photography. Both the Design and Technology and Photography professional development sessions were out of school
hours.
Stephen has purchased and is using a palm pilot to record responsibilities and timelines, which he says is helping him to
remember and prioritise tasks.
I have visited Stephen's year 11 photography class several times to assist him with students who are not working to their
ability. I have also discussed with him about the process to follow if students are not meeting deadlines for assessment
tasks. He is fully aware and is working to this process.
Stephen has been working with Rob Doherty (mentor) with lesson plans and classroom management and Rob has informed
me of a definite improvement in Stephens's delivery of lessons and his overall demeanor in the classroom. In the past few
weeks I have also noticed a significant change in Stephen's approach to both students and staff. He appears happier in
himself and is showing a more professional approach to his appearance and work. At this stage I feel Stephen is making a
concerted effort to carry out his job to the best of his ability and appears to have made a commitment to improve. I would
like to suggest that I hold another meeting with Stephen week 5 Term 3."
(Exhibit 7)
17 When asked whether the marking of work was a focus of the performance improvement plan, Ms Coghlan said that it was her
understanding that marking was discussed as part of the process of the Applicant becoming more organised. She thought that
Mr Doherty had carried out some marking with the Applicant at the beginning of term 1. She, however, conceded that marking
of work did not have a big focus in relation to the issues raised in the performance improvement plan.
18 Ms Coghlan testified that she was not aware that there were any further issues with the Applicant's performance until late
August 2003. Midway through term 3, the Applicant was not at work as he was sick with the flu for a week. During his absence
the school engaged a relief teacher to cover his classes. Ms Elias informed her that during that period of time students had
expressed concerns to the relief teacher that they had not been fully taught nor had a lot of their work been marked. When the
Applicant returned to work it was reported to Ms Coghlan by Ms Ellias that the Applicant was going to take steps to catch-up
with his marking. Ms Elias gave Ms Coghlan a memo dated 1 September 2003. The memo stated:
"Meeting held on Monday 1 September with Carol Elias, Rob Doherty and Stephen Lee
After discussion between Stephen, Rob and myself it has become evident that Stephen has fallen behind with his marking
consequently some students do not know their achievement levels within the course. We explained to Stephen that
particularly at this stage of the year it is important that students are fully informed of their progress so that they can take
responsibility for their learning and achievement. It is also part of our duty to inform parents if their child is at risk of
failing or not completing the course.
15
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Stephen expressed that some of his students may get a U grade because they are not working in class. Also some students
have shown concern that they are behind in the course.
The following strategies and instructions were given to Stephen to complete over the next 2 weeks
Sit with each upper school student individually and give him or her
a list of what they need to do to complete the course.
Stephen to also keep a copy of this list and refer to it regularly with
the students
Negotiate a time line with then so they can hand in tasks in the
near future
Get all marking up to date
Send out letters to parents of students who are at risk of gaining a
U or D grade
Carol to visit year 12 Visual Communication class to motivate and
negotiate with students
Improve level of teaching to motivate students
Show Carol Elias and Rob Doherty assessment sheets for all
courses

19

20

21

22

23

September 2/3

By end of week 8
Beginning of week 8
Wed 3 September –period 6
Immediate
End of week 8

I am disappointed with this backward step as I felt some weeks back Stephen was gaining confidence and appeared to
understand the processes. I was unaware that I would need to instruct him to keep up with his marking and give feedback
to students.
Signed:
(Stephen Lee)
Copies to:
Principal – Pauline Coghlan,
Head of Senior School – Suzanne Pendlebury
Mentor – Rob Doherty"
(Exhibit 8)
Ms Coghlan decided that she would give the Applicant a week to catch-up with his marking. Ms Coghlan met with the
Applicant a week later. She had prior to their meeting provided him with a document for him to complete using his marks book.
The document set out in chart form, each task for each of the Applicant's year 11 and 12 classes, which were required to be
completed in terms 1, 2, 3 and 4. The Applicant was asked to provide information in relation to each task, the dates he marked
the students' work and the dates he returned the work to the students. The Applicant filled out the document and gave it to
Ms Coghlan at the meeting. Sometime later Ms Coghlan prepared a report, which set out in detail the amount of work
outstanding in respect of each one of the Applicant's year 11 and 12 classes. In relation to the year 11 technical graphics, as at
1 September 2003, Ms Coghlan noted in her report that there were three tasks due that should have been completed by all
students in that class by that date. However, the marking of task 2, had only been completed by the Applicant after instruction
on 1 September 2003 from Ms Elias. When it was discovered that the assessments had not been marked, it was also revealed
that only two students had completed this task. It was also noted that marks for technical graphics could not be found and some
students had not finished tasks. Similar comments were made in relation to each of the Applicant's classes except his year 10
class. It appeared clear that the Applicant had not marked work that was due after the middle of term 1. Ms Coghlan also noted
in her report that in respect of the classes that commenced at the beginning of the school year, at the end of semester 1 the
Applicant had reported to parents on the students' performances and his assessment had been based on incomplete assessment
grades, as he had not marked their work. She also noted that it had been ascertained in respect to some tasks, which had been
due to be completed prior to 1 September 2003, that students had not received sufficient instruction to complete those tasks.
When Ms Coghlan spoke to the Applicant, she asked him why he had not marked the work. He initially told her that Ms Elias
had not told him he had to mark. Ms Coghlan looked at him in surprise and asked him whether he marked work at his previous
school. He retracted that comment. Ms Coghlan then told the Applicant that being behind in his marking was very serious, as
the students had not obtained any course feedback. He broke down and became very distressed. He told her that he was very
depressed. He explained to her that his car had broken down at the end of term 1. Ms Coghlan asked the Applicant if he had
sought any counselling or professional help. He told her that he had sought counselling. She made an appointment for him to
see the counselling service (Prime) again and told him to see his doctor. She told him that if he was unwell, she would get
someone to complete his marking. The Applicant was on sick leave for the next three weeks. During this period of time
Ms Coghlan employed Mr Munns for three days a week to complete marking and undertake teaching tasks. She also engaged
another retired head of design and technology, Mr Andrew West, to mark work and teach two days a week. Whilst the
Applicant was on sick leave, it was confirmed that some tasks had not been taught by the Applicant and there had been no
follow up of students who had not submitted work. She said that the school has in place a "Good Standing" policy which
provides a process of communication with the students and reporting to parents if communication is unsuccessful with the
student about outstanding work. It was clear to her that the Applicant had not applied this process. She was concerned about the
year 11 and 12 semester 1 student reports which had been completed by the Applicant and sent to parents, because the reports
implied to parents that marking had been completed, when it fact it had not occurred.
The Applicant returned to work in term 4. Ms Coghlan employed Mr Munns three days a week to work with the Applicant. She
said that her priority was to ensure that the students completed all their tasks to enable them to complete their courses and obtain
a sufficient mark so they could obtain entry to TAFE the following year.
At the beginning of term 4, Ms Coghlan met with the Applicant and discussed what she had ascertained in his absence.
Ms Coghlan was not at school after the first week in term 4, so she was not present to monitor the Applicant's performance
during that term. She, however, said that with the assistance of Mr Munns the situation was retrieved and all the students were
able to complete their courses by the end of term 4.
When cross-examined Ms Coghlan conceded that the performance improvement plan was not addressed with the Applicant after
12 June 2003.
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Ms Carol Elias has been a teacher for 33 years. She was a home economics teacher and the learning area team coordinator for
the technology and enterprise department at Shenton College. In year 2003, the department of technology and enterprise had
eight teachers including her. There were two teachers in design and technology, Mr Doherty and the Applicant. There were also
two information technology teachers, one business accounting teacher and three home economics teachers including Ms Elias.
Ms Elias said that her role as learning team coordinator was to be responsible for the staff and to liaise between the school
administrators and the teachers, to support staff, keep a budget and to teach. Her role in relation to the Applicant was to help
him settle in because he was new to the college, to check he had programs, that he knew what he was doing and to set up an
administration file for him. It was decided at the beginning of the year 2003 that the Applicant would be allocated a mentor,
Mr Doherty, because he had not previously taught upper school classes. The first few weeks of term 1, are chaotic for anyone
but for a new teacher it is quite difficult because they are still finding their way around. She observed that the Applicant was
having difficulty keeping his paperwork together in the first two weeks of school.
In the first few weeks of the 2003 school year, Ms Elias became aware that the Applicant had family problems. In the early part
of term 1, she received a report from a teacher's aide that some of the students in the Applicant's classes felt intimidated by the
way he approached them. She also spoke to him about his personal appearance. It was also reported to her by Mr Doherty that
the Applicant did not have initiative in the workshop in relation to repairing equipment, putting equipment away and dealing
with general maintenance.
Ms Elias says that all teachers at the school had to complete a performance management appraisal and she assisted the Applicant
fill out his appraisal form. When she did so, it became plain to her there were a number of professional issues the Applicant was
struggling with. Because of the matters discussed at that meeting and as a result of the matters reported to her, she prepared a
performance improvement plan to help the Applicant improve. She included in the performance improvement plan that marking
be kept up to date. She said that marking was something that all teachers have to do and Mr Doherty had informed her, at the
time she prepared the performance improvement plan there was a lot of unmarked work in the design and technology area.
Ms Elias did not consider marking as a huge issue in relation to the Applicant's performance at that time, as she presumed that
all teachers could carry out marking and did not consider it to be something she had to tell the Applicant to do.
As a result of the strategies put forward in the improvement plan, she was aware that the Applicant attended the Prime
counselling service. She received feedback from him that counselling was helping. She also received feedback from
Mr Doherty that the Applicant was responding to the strategies. When she met with the Applicant on 12 June 2003, she was
content with the Applicant's response to the strategies in the performance improvement plan. She said that he seemed to be a lot
happier in himself, his demeanour was better and at that stage "we thought things were looking okay" (Transcript page 48). She
then wrote a report to Ms Coghlan (Exhibit 7). At that point in time, it was apparent from her evidence that she was of the view
that the Applicant's performance issues had been addressed. In retrospect she testified that it was her view that the "wool had
been pulled over her eyes". When asked to clarify this comment she conceded that the Applicant had never been dishonest with
her. She said that from June to August 2003, she often asked the Applicant; whether he was writing his reports, was he coping,
did he need any help and he responded by saying, yes that he was fine, he knew what to do, he had done it before.
Consequently, she thought he was coping with his work. In August 2003, it came to her attention that the Applicant was behind
in marking his students' work. She met with the Applicant and Mr Doherty. The Applicant told her and Mr Doherty that a
reasonable number of students were going to receive a U grade. When a U grade is a likely outcome it must be treated as a
serious issue. As it was early September 2003, they had to notify the parents of these students, explain the seriousness of the
matter and allow the students an opportunity to catch-up to enable them to avoid a U grade, which is "not registered" on a
statement of results.
When the Applicant returned to work at the start of term 4, Ms Elias held weekly meetings with the Applicant. She says that he
did not perform very well during term 4. She testified that he constantly needed to be reminded to follow up work, telephone
parents and to get students to finish their work. Each week he was told to get a certain amount of marking done and to contact
the parents of students who were at risk of getting a U grade and to follow through with teaching those students so they could
achieve to the best of their ability. Ms Elias said that without Mr Munns' assistance the marking would not have been finished
by the end of year 2003.
In relation to a meeting with a parent of the student who had been given a not demonstrated mark ("ND") in term 1, Ms Elias
says that meeting occurred in April 2003 (see paragraph [44](c) of these reasons for decision). The meeting was attended by the
Applicant. When cross-examined she conceded that during the meeting there probably would have been times when the
Applicant would have felt that she did not back him. She said that she tried to support the Applicant but she knew they had to
give the student another chance because that is what is normal with outcomes based education. When a student gets an "ND"
the school must offer them another opportunity to demonstrate their competency. Ms Elias agreed when cross-examined that
after that meeting the Applicant approached her and told her that he had reviewed the Curriculum Council framework and
discovered that some of his assessment outcome material was not correct and that she had told him to "fix it". She also agreed
that she also did not assist him with that task.
Geraldine Farr is the manager of staffing in the Department of Education and Training ("the Department"). She said that when a
teacher is appointed as a permanent member of staff the Department guarantees to find the teacher employment each year.
However, the guarantee to find a teacher work from year to year, can be affected by any restrictions a teacher may place on their
availability to teach. She said that if a teacher submits a restricted application, such as location or teaching preferences it is
possible that the Department will not be able to offer a permanent teacher work if teaching positions that comply with their
preferences or restrictions are not available. By placing restrictions on the work they will accept, they put at risk the guarantee
of being offered work each year. She said that, however, teachers can nominate whether they want to teach full-time or parttime or in upper school or middle school. She said that whilst a teacher can nominate whether they want to work in an upper
school or a middle school the Department itself cannot place that restriction upon a teacher. She said that teachers may
nominate what they want to teach but the Department cannot guarantee how they are deployed once they are appointed to a
school.
Mr Robert Doherty was working as a level 3 design and technology teacher at Shenton College in year 2003. He had .1 of his
teaching load allocated to duties other than teaching ("DOTT"), which was about 2 hours or half a day each week. As part of his
DOTT time, he was the Applicant's buddy and mentor. Mr Doherty said that his role was to assist the Applicant in settling into
the school, assist him to deliver the programs that he (Mr Doherty) was familiar with and help in the workshop. Mr Doherty
provided the Applicant with programs of the courses that he (Mr Doherty) had delivered in the previous year. The programs
were for the wood fabrication, metal fabrication and year 10 design and technology courses. For many years Mr Doherty had
not taught the visual communication course, so in the early part of year 2003, Mr Munns was employed to assist the Applicant to
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become familiar with the programs in photography and year 11 technical graphics which were courses that Mr Munns had
taught in year 2002. Mr Munns spent a couple of days showing the Applicant the programs, the teaching implications of those
programs and the facilities available to the Applicant to deliver those courses.
32 Mr Doherty said that the workshop facilities at the school are in an open area so that two classes are often run in the workshop
simultaneously. This resulted in Mr Doherty teaching in the same area as the Applicant for about 10 hours a week. Mr Doherty
said that he could recall the Applicant having some issues in relation to the assessment outcomes for the visual communications
course but he was not able to assist the Applicant with rectifying that because he was not mentoring in the visual
communications area. Consequently, he suggested to the Applicant that he look elsewhere for assistance.
33 In the early part of 2003, Mr Doherty formed the view that the Applicant was making an effort to try and fill his requirements as
a teacher but he could see he was struggling a bit. Mr Doherty offered him support and advice wherever he could. For example,
Mr Doherty gave demonstration classes, which the Applicant was able to repeat for his year 10 classes, as they were both
teaching the same material.
34 Mr Doherty said that he observed the Applicant sometimes say things to students that were not politically correct and sometimes
the Applicant was brusque with students. In relation to the performance improvement plan, Mr Doherty said that Ms Elias
sought his input into areas the Applicant could improve. He said that was the extent of his assistance with the performance
improvement plan.
35 Mr Doherty said that during the year he continued to provide the Applicant with every support that he could. He tried to model
a style of teaching that might be suitable to the Applicant and encouraged him to practise the particular skills he was trying to
impart to students and to model the sort of teaching outcomes that he wanted the students to produce. Mr Doherty invited the
Applicant to meetings of the Design and Technology Teachers' Association, which is a collegiate support group for design and
technology teachers. Prior to semester 2, when year 11 and 12 students were doing exams, he suggested to the Applicant that he
practise the skills that were involved in delivering the semester 2 metal fabrication course. Mr Doherty said that between April
and June 2003, he started to have some reservations as to whether or not the Applicant was getting through the students' tasks or
whether the tasks were being assessed as required by the Curriculum Council. On a number of occasions he reminded the
Applicant that he needed to keep up to date and to make sure he was on top of things. Mr Doherty said that the Applicant
assured him that he was aware of his responsibilities and he would deal with those matters.
36 When cross-examined Mr Doherty was asked whether the Applicant had consulted him about the way in which he was
approaching his marking. Mr Doherty said that he did not recall the Applicant approaching him with his marking but he
remembers talking about what was required in marking tasks completed by students.
37 In August 2003, when the Applicant was off sick, Mr Doherty asked Mr Munns to check with the students as to how their tasks
were progressing and how assessments were progressing as Mr Doherty was concerned that the Applicant was not on track in
relation to assessment and course delivery. Mr Munns reported to Mr Doherty there were serious arrears. Mr Doherty discussed
these issues with the Applicant by telephone whilst he was on sick leave. When the Applicant returned to work Mr Doherty,
Ms Elias and the Applicant met and carried out an audit of where the Applicant was in terms of his course delivery and
assessment program.
38 In term 4, Mr Doherty was present at some of the meetings the Applicant had with Ms Elias but towards the end of 2004, he said
that the Applicant chose to have a union representative attend at the meetings. In cross-examination Mr Doherty agreed that in
term 4, the Applicant primarily completed the marking and not Mr Munns. Mr Doherty said that it was his understanding that
Mr Munns was there to make sure the marking was done and the courses were being delivered but said that he was not sitting in
on those classes. His observation was that in term 4 the issues the school had with the Applicant's performance were addressed.
39 Mr Doherty says that whilst the Applicant was employed at Shenton College at 2003, the Applicant received an exceptional
level of support and he has never known anyone to receive that level of support in all his years of teaching.
The Applicant's Evidence
40 The Applicant holds a Batchelor of Education from Edith Cowan University and is a four year trained teacher. His area of
specialty is design and technology, which includes photography, jewellery, metalwork, woodwork and technical drawing. Prior
to the termination of his employment he was a level 2 teacher TT9. After carrying out temporary work in 1999 and 2000, in
2001 he obtained a position at the Dalwallinu District High School and taught there from the beginning of 2001 until the end of
2002.
41 The Applicant says that he has suffered depression since his parents died and that most of the time he has his depression under
control. Occasionally, he has to take medication for depression. His wife was supposed to move to Dalwallinu with him but she
did not do so. At the end of 2002, he decided he could not stay in Dalwallinu any longer. The principal of the school told him
there was a job at Shenton College, if he wanted it for a year. The Applicant agreed. When he came back to Perth he moved
back into the family home but his marriage had problems. He attended marriage counselling. It is clear from the Applicant's
evidence that his marriage problems were ongoing throughout 2003. He described 2003 as a horrible year.
42 The Applicant acknowledges that the allegations of breaches of discipline made against him by the Respondent were properly
made against him but says there are mitigating circumstances which make it inequitable for the penalty of dismissal to be
imposed on him.
43 In a letter of explanation date 6 November 2003, the Applicant says that prior to accepting the appointment at Shenton College
his personal issues caused him severe anxiety and stress. He consulted his general practitioner and was diagnosed with a stress
related disorder.
44 The Applicant says that his location to a new residence in early 2003 increased his financial problems, which in turn increased
his stress. In the letter of explanation and in his oral testimony, he says that:
(a)
Very early in the year, Ms Elias noticed and commented on him appearing bipolar. He told her of his problems and anxiety
he was feeling. He says his marital issues were summarily dismissed by Ms Elias, which made him feel undermined and
unsupported.
(b)
After receiving a negative performance appraisal he commenced marriage counselling. He says that at that time he was
supported, he actively planned strategies and implemented these to develop areas requiring improvement and he received
counselling from Prime. Emotionally at that time he had improved but he had much work to catch-up on and it was at that
point in time the marriage counsellor suggested to him that until his wife's personal issues had been addressed it would be
best for him to relocate out of the marital home.
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His personal situation took a large emotional toll on him and his work. He was struggling to mark students' work by
applying the curriculum framework. This was a completely new process for him. When he started marking work in term 1,
he marked the work of one of his students in his year 11 photography classes with a ND. The parent of the student
complained and a meeting was convened with the Applicant and Ms Elias to discuss the issue. The parent demanded that
her child's work be reassessed as some of the elements of the task had been submitted. The student had to demonstrate
knowledge of a camera by producing three photographs showing how to capture an image with a blurred background, a
sharp foreground picture and a blurred foreground picture. The student only produced one photograph, which was of very
poor quality. At the meeting Ms Elias told him that unless he could back up his mark with the curriculum framework
document the student had to be given the opportunity to resubmit the work. The Applicant said that there were a lot of
students in his classes not producing the work they were supposed to and he knew they were going to end up with a ND
mark. He could not mark work until it had all been handed in, so he "kept after the students to hand their work in". The
Applicant obtained written contracts from students who had not handed in work, giving an undertaking they would hand
their work in (Exhibit J). The Applicant could not concentrate and the marking started backing up when he was trying to
"work out" the curriculum framework document. The marking of students' work became insurmountable. At the end of
second term, the Applicant drove to Bunbury. He took with him marking he intended to complete during the school
holidays. Halfway to Bunbury his vehicle broke down. He did not have another vehicle, so he left the tasks to be marked
in his vehicle and was unable to obtain access to the marking until the beginning of the next term.
At the beginning of term 3, he concentrated on the new teaching program. Shortly afterwards he commenced marking the
work that had been handed in. He caught the flu and was off work for one week. When he returned to work he was not
physically up to par and it was at that time Ms Elias confronted him about work not being marked. He went to see
Ms Coghlan and she presented him with an extensive list of work he had not marked. When he went through the list with
her he realised how far he was behind. He says that he broke down because Ms Coghlan told him that not marking the
students' work would affect their grades. Prior to that time he thought it was sufficient to verbally keep the students
informed of their progress. Ms Coghlan contacted Prime and made him an appointment to see a counsellor. He also went
to see his doctor, went back on medication for depression and took three week off work.
The Applicant testified that in term 4, Mr Munns assisted him in technical graphics, as he (the Applicant) had not mastered the
computer program for technical graphics. Mr Munns also assisted him teach introductory woodwork and introductory metal
classes. Mr Munns provided advice in the darkroom, assisted the students in technical graphics who were further behind than
the others and sat with those students whilst the Applicant taught the rest of the class. The Applicant said that, however,
Mr Munns did not mark any of the work in term 4, that he (the Applicant) did all of the marking. He also testified that there
were no performance issues raised with him during term 4.
When cross-examined the Applicant conceded that he did not volunteer that he was having difficulty with his marking until it
was discovered by others in August 2003. It is clear from his evidence he accepted that he was responsible for the timely
marking the students' work. He said that however, he was not thinking very clearly at that time. When asked why he did not
take sick leave in 2003 when he was not coping, the Applicant said that he thought "he had it under control". He also agreed
when cross-examined that he did not respond appropriately to the issues he had about falling behind with the marking. Despite
the support he received in 2003, he was not able to cope. The Applicant, however, says that he had no difficulty with his work
at Forrestfield Senior High School in 2004 and he was confident that his assessments of students' work in semester 1 at
Forrestfield Senior High School were correct.
The Applicant testified that since his employment was terminated by the Respondent, he has not sought to obtain any
employment. He says that on a couple of occasions he has obtained application forms for different companies but he has not felt
confident to submit applications for work. He says that if the Commission was to reinstate him, he would be willing to
undertake to apply for particular types of teaching work and he would accept any penalty imposed upon him other than
termination.
Robert West is the head of department in design and technology at Forrestfield Senior High School. He is a level 3 teacher and
he has held that position for 20 years. In 2004, he was the Applicant's line manager in the design and technology department at
Forrestfield Senior High School prior to the Applicant's dismissal. Mr West was responsible for overseeing the Applicant's
teaching and assessment of his design and technology classes. In 2004, the Applicant taught two year 8 design and technology
classes and one year 10 model making class. The Applicant also taught photography but Mr West was not his line manager in
relation to those classes.
Mr West testified that the Applicant was appointed a .6 of a full-time teaching load, which was a very difficult position as his
teaching load was spread over 5 days and he needed to be very flexible. Mr West says that he was very happy with the
Applicant's work, in particular, he was very happy with the Applicant's marking of the students' work.
In a report prepared by Mr West in relation to the Applicant's performance whilst he was at Forrestfield Senior High School,
Mr West says that:
(a) The Applicant was willing to do paid relief and the school made use of his flexible teaching load to fill in for other staff;
(b) The Applicant was always on time for his classes but on several occasions when unforseen reasons made him late such as
car problems, he rang the staff relief coordinator to make sure his class was covered until he arrived;
(c) Where the Applicant's students were behind or had behavioural problems the Applicant made contact with the parents. The
Applicant had an excellent manner at parent meetings and was friendly and informative;
(d) The Applicant cooperated well with the head of department of the arts, design and technology. He mixed well with the
teaching staff. Although he lacked teaching experience, his strong point was that he was prepared to ask for assistance
where needed and he responded well to instructions;
(e) The Applicant adapted well to the school's learning programs and assisted in the development of a new year 8 and 9 design
and technology course. He had experience in teaching with outcomes from his previous school, which he passed onto staff
which was very valuable; and
(f) The Applicant managed his classes in an appropriate manner and used different strategies. He seemed to have a firm but
fair way of dealing with his students who responded accordingly. The Applicant although only part-time attended many
parent and teachers meetings and was willing to further his professional development. He had enrolled in a DATTA
organised professional development course, CAD-CAM at TAFE, and was very enthusiastic about attending this course
and providing feedback to other design and technology staff at the school.
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Mr Kamal Borchardt is a level 3 teacher and head of department of the arts at the Forrestfield Senior High School. He testified
that he was in charge of the Applicant's delivery of his photography classes whilst he worked at Forrestfield Senior High School
in 2004. Mr Borchardt said that he ensured that the Applicant taught the set course and that he (Mr Borchardt) addressed the
Applicant's performance in assessing, reporting, discipline and correct teaching methods. Mr Borchardt said that the Applicant's
work performance was adequate, he did his job well and if he did not know something he would ask. Mr Borchardt also said
that the Applicant's marking of the students' work was done correctly.
Submissions
52 The Respondent says that despite the extensive and comprehensive assistance the Applicant was provided in 2003, he failed to
carry out the most basic tasks of a teacher. He did not get the students to hand in their work as he should have done, he did not
mark the work that had been handed in and as at September 2003 all of his classes were in a state of advanced disarray. It was
only through the extraordinary effort of the school, in engaging additional staff, were they able to retrieve the situation by the
end of the year.
53 It is conceded on behalf of the Respondent that the Applicant was not coping with his work and that was a result of his
depression. The Respondent properly points out that until September 2003 the Applicant did not have an insight of his
performance issues and did not recognise the signs that he was not managing this work. The Respondent says that dismissal is
an appropriate penalty as the Applicant's breaches of discipline constituted a prolonged and serious dereliction of duty, which
potentially could have had a calamitous effect on the students. Whilst it appears to be conceded on behalf of the Respondent, the
performance management policy was not complied with by the school by 1 September 2003, the Respondent says that the
Applicant put the school in a very difficult position
54 Whilst it also appears to be conceded that the Applicant is able to cope in a situation such as the Forrestfield Senior High School
where he was able to work part-time and did not teach upper school, the Respondent says his work in 2004 at Forrestfield Senior
High School was not comparable to the work which he was required to carry out at Shenton College nor was it comparable to
what the Applicant holds himself out to be by becoming a permanent teacher within the Department.
55 It is contended on behalf of the Applicant that a sanction of dismissal in all circumstances is excessive or disproportionate to his
conduct. The Applicant's counsel pointed to the significant personal difficulties the Applicant experienced in 2003, which
caused him not to cope. It was pointed out that the Respondent's witnesses do not contend that there was wilful or deliberate
misconduct on behalf of the Applicant. The Applicant was unable to cope because of his personal problems and he was working
in a situation where he was lacking in experience in assessing upper school students' work. The Applicant's counsel says that it
is relevant for the Commission to have regard to the fact that the Respondent did not comply with its performance management
policy (Exhibit B). It is contended that if the performance improvement plan had been monitored beyond 12 June 2003, the
Applicant would have had an opportunity to improve his performance.
56 The Applicant says that the telling reason for the sanction of dismissal is clearly disproportionate to what happened, lies in the
fact that after the marking deficiencies were revealed, the Applicant complied with the timetable which was developed for the
rectification of his deficiencies in term 4 of 2003. Further, he obtained a position at Forrestfield Senior High School where he
successfully performed as a teacher until 9 July 2004, when he was dismissed. The Applicant says it is clear that his work at
Forrestfield Senior High School was entirely satisfactory and he says that the Commission should take into account that the
Applicant has demonstrated through his subsequent conduct that he has rehabilitated himself.
Conclusion
57 It is not known what matters the Respondent took into account when the decision was made to dismiss the Applicant, as the
letter advising the Applicant that he was dismissed does not reveal the reasons why the Respondent made that decision. Whilst I
accept the Respondent's contention made on behalf of the Respondent that the proven breaches of discipline constituted a
sustained failure by the Applicant to carry out fundamental duties of teaching years 11 and 12, there is no evidence before me
that he failed in 2003 to adequately teach his year 10 classes. Further, it is clear that the Applicant demonstrated in 2004, that he
can competently teach years 8, 9 and 10 students in areas of design, technology and photography.
58 I accept that in the year 2004, the Applicant has in a sense redeemed himself and in fact in another sense rehabilitated himself.
In addition it is clear from the evidence given by Mr West that the Applicant was able to usefully employ some of the teaching
methods he learnt whilst he was at Shenton College.
59 This case is different to the majority of unfair dismissal matters the Commission usually deals with. I make this observation not
because of the relevant provisions of the PSM Act but because the Respondent employs a substantial proportion of teachers
within the State of Western Australia; the penalty of dismissal, can be said to be akin to disbarment, in that the Applicant has
been precluded from seeking work in a large number of schools in Western Australia.
60 I am of the view that the decision of the Respondent to dismiss the Applicant was unfair as the Respondent failed to take into
account that the Applicant is a productive and valued teacher of lower school students. In one sense it is difficult to criticise the
Respondent for the action it took because of the limited range of penalties that can be imposed by the Respondent under s 86(3)
of the PMS Act. It is arguable that the penalties open under s 86(3) would not enable the Respondent to impose restrictions on
the Applicant's ongoing employment as a teacher. That does not mean the outcome I intend to order could not have been
negotiated by consent of the Applicant after the breaches of discipline were found to be proven.
61 I am satisfied that it is impracticable to reinstate the Applicant to the Applicant's former position. The reason why I have
reached that view is that I am satisfied that the Applicant does not have sufficient experience or ability to teach year 11 and 12
students. I am empowered under s 23A(iv) of the Act, to make an order that the Respondent reemploy the Applicant in another
position that the Respondent has available and the Applicant is suitable. The Respondent employs a large number of teachers in
Western Australia and positions become available from year to year. But for the Applicant's conduct in 2003, he would have
continued to be employed as a permanent teacher by the Respondent. However, I am of the view that the Applicant should not
teach year 11 and 12 students. The Applicant should be reemployed on the basis that he is to submit an application to the
Department, whereby he indicates that he is only available to teach 8, 9 or 10 design, technology and photography students.
Further, it is my view that if the Respondent, from time to time, is unable to offer the Applicant ongoing work because teaching
vacancies for years 8, 9, and 10 design, technology and photography are not available, that the Respondent does not have an
obligation to offer the Applicant work for the period of time when such work is not available. If at some time in the future the
Respondent agrees that the Applicant is suitable to teach year 11 and 12 students it would be open to the Respondent to make
such an offer but there should be no obligation on the Respondent to do so. As the Applicant has not taken steps to mitigate his
loss I will not make an order that he be paid remuneration lost by him because of the dismissal.
51
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In light of these reasons, I will make a declaration that the Applicant was unfairly dismissed and I direct the parties to confer
with each other as to the terms of an order prior to the Commission issuing minutes of an order reflecting these reasons for
decision.
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Having found that the Applicant was unfairly dismissed from his employment with the Respondent and upon the Applicant giving an
undertaking to the Western Australian Industrial Relations Commission in the following terms:
I, Stephen Lee, hereby undertake that so long as I am employed by the Director General, Department of Education and
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in Years 8, 9 and 10;
on the same terms and conditions on which the Applicant was employed before dismissal, save that where employment is not
available in the areas of Design, Technology and Photography (or however these areas are described from time to time) the
Respondent has no obligation to offer the Applicant work for the period of time when such work is not available.
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Reasons for Decision
On 13 July 2004 Dona Lisa McDermott (“the applicant’) referred an application to the Commission pursuant to s29(1)(b)(i) of
the Industrial Relations Act 1979 (“the Act”) claiming that she was harshly, oppressively and unfairly dismissed on 18 June
2004 by McAuliffe Williams & Partners (“the respondent”). The respondent disputes that the applicant was terminated on
18 June 2004 and maintains that she was terminated in February 2004. As the respondent maintains that the applicant was
terminated in February 2004 and the applicant’s claim is therefore outside of the time frame for lodging this application the
respondent opposes the Commission accepting this application.
Section 29(2) of the Act requires that applications pursuant to s29(1)(b)(i) of the Act be lodged within 28 days after the date on
which an employee is terminated. As this application may have been lodged out of the required time frame for lodging a claim
of this nature this matter was set down for hearing to determine the date on which the applicant was terminated and if this
application was lodged out of the 28 day time frame for lodging a claim of this nature, whether or not this application should be
accepted under s29(3) of the Act.
Background
It was not in dispute that the applicant commenced employment with McAuliffe & Associates as a legal secretary on
14 November 1996 and that she commenced maternity leave in July 2003. Documentation was submitted by the applicant
confirming her discussions and email correspondence with the respondent’s General Manager Ms Annette Furness about taking
maternity leave, prior to taking leave in July 2003 (see Exhibits A3, A4 and A5). In December 2003 and January 2004 the
applicant contacted Ms Furness about the possibility of returning to work with the respondent (Exhibit A11). In response Ms
Furness wrote to the applicant on 4 February 2004 (Exhibit A6). This letter reads as follows (formal parts omitted):
“In December 2003 and again early in January 2004 your (sic) rang asking if there was a job available for you to return to
work in February. Initially I could not confirm we had a position available however in January I confirmed there would be
a position commencing (sic) February.
I am now in the situation in that I need to employ a full time secretary commencing 9th February and request that you fulfil
this role. Unfortunately if you are unable to take up this position I will need to employ someone else. This position is
made available in accordance with our obligation to provide you with a position following your return from maternity
leave. If it is not accepted our obligation to provide a position is discharged. We would welcome any further application
from you to apply for any further positions in the future however your application will be considered on the same basis as
all other applicants.
Please advise by Friday 6th of your intensions (sic).”
(Exhibit A6)
The applicant replied on 6 February 2004 as follows (formal parts omitted):
“I refer to your letter dated 4 February 2004 received on 6 February 2004.
I understand that I am entitled to 12 months (sic) maternity leave under the minimum conditions of employment act (sic)
returning to my position or equal position.
I will advise you 6 weeks prior to the (sic) 18 July 2004 of my anticipated return date.”
(Exhibit A7)
As the applicant did not receive a response from the respondent she wrote to the respondent on 22 February 2004 as follows
(formal parts omitted):
“I refer to your letter dated 4 February 2004 & my response dated 6 February 2004.
I note that I am yet to receive a reply.
I look forward to hearing from you.”
(Exhibit A8)
As the applicant still did not receive a response to her letters the applicant sent another letter to the respondent on 5 June 2004 as
follows (formal parts omitted):
“I refer to my previous letters and advise that I will be returning to work on 19 July 2004.
Kindly advise what my position will be.”
(Exhibit A9)
In response to the applicant’s letter of 5 June 2004 the respondent replied on 18 June 2004 as follows (formal parts omitted):
“I am in receipt of your letter dated 5th June 2004 advising you will be returning to work on the 19th July.
Kindly refer to our letter dated 4th February. You requested to return to work in February and at that time we made a job
available for you. However you were unable to return to work due to personal commitment (sic). Our obligation to you to
provide a position was at that time discharged.
Unfortunately it is anticipated that we will not require another secretary in July as we are now fully staffed. We will
however consider any application for a position that you may make in the future.”
(Exhibit A10)
After receiving this correspondence the applicant lodged this application.
Applicant’s evidence
The applicant gave evidence that prior to commencing maternity leave on 18 July 2003 she had discussions with Ms Furness
about the possibility of returning to work prior to the expiration of her maternity leave in July 2004. The applicant stated that
given the nature of these discussions she understood that if a part-time position with the respondent did not become available
prior to her maternity leave ceasing she would then return to work with the respondent on a full-time basis when her maternity
leave ceased in July 2004. The applicant stated that she was advised by Ms Furness that she could take the full 52 weeks of
maternity leave if she did not return to work for the respondent on a part-time basis before July 2004. The applicant understood
that as Ms Furness told her that she was entitled to 12 months’ maternity leave she assumed she would be guaranteed a full-time
position with the respondent when she returned to work from maternity leave in July 2004.
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The applicant understood that the position she was offered by the respondent in the letter dated 4 February 2004 arose because
one of the respondent’s legal secretaries had resigned. The applicant stated that she declined this position as she was unable to
organise full-time day care for her baby due to the short notice given to her about this position. It was not until the applicant
received the letter from the respondent dated 18 June 2004 (Exhibit A10) that she understood that she had been formally
terminated by the respondent in February 2004.
The applicant tendered a copy of notes she claimed were made contemporaneously during telephone conversations she had with
Ms Furness between 8 December 2003 and 23 January 2004. These notes read as follows:
“Week of 8 – 12 December 2003
Called Annette she advised me that at this stage there were no positions either full time or part time for February 2004.
5th January 2004
Called Annette she advised me that she had not spoken to Mark McAuliffe as yet and will advise me by the end of the
week.
10 Janurary (sic) 2004
Called Annette she advised me that Mark McAuliffe was supposed to have called me. Will get him to call.
10 January 2004
Annette advised me that there was a position which was a full time Marketing (sic). I asked what it was doing as my
position is a legal secretary not in marketing. The position was to enter clients onto the computer.
I advised her that I would have to check with the day care centre.
13 January 2004
Called Annette and advised her that I could not get full time day care at the centres I applied (sic) and will just extend my
maternity to July 2004 being my return date. She said that that was fine as I had to date only had 6 months (sic) maternity
leave and was entitled for the full 12 months (sic) maternity leave.
23 January 2004
Annette called to advise that Sandra Clancy had resigned and offered me the position full time. I checked again with day
care and could not obtain full time day care so I said that I would just return in July 2004. She advised me that as she has
this position available now and it needed filling and as I could not fill the position that I was not entitled to the rest of my
maternity leave. I advised her that she said it was ok just a week ago and she said that she would have to check it out but
was quite rude and again said to me that my position may be terminated.”
(Exhibit A11)
Under cross-examination the applicant was asked about the letter sent to her by the respondent dated 4 February 2004. The
applicant stated that she understood that this letter indicated that there was a position available to her in February 2004 and that
if she did not accept this position her employment with the respondent would cease. The applicant qualified this by saying that
she was not totally sure of the status of her employment with the respondent at the time as the respondent had agreed to her
having 12 months off work as maternity leave which did not expire until July 2004.
The applicant gave evidence that she contacted the Commission in March 2004 about the possibility of having been unfairly
terminated. The applicant was advised that she needed to be sure if she had been terminated and to wait until she received a
response to the correspondence she had sent to the respondent. The applicant stated that she was not advised at that stage that
she had to file an application claiming unfair termination within a specified time frame. The applicant stated that she received a
Form 1 in April 2004 and became aware at this point that she had 28 days from her date of termination within which to file an
unfair dismissal claim. The applicant stated that she did not file an application at this time because she believed she remained on
maternity leave and she understood she could not be terminated whilst on maternity leave. The applicant stated that she did not
lodge this application before July 2004 because she was waiting for confirmation from the respondent about her employment
status and she did not want to lodge proceedings against the respondent until she had confirmation that she had been terminated.
The applicant gave evidence that since mid January 2004 she has worked in a number of part-time positions.
The respondent did not call any witnesses.
Submissions
The applicant argues that she was terminated on 18 June 2004 when the respondent advised her that there was no position
available for her to undertake with the respondent. In the alternative the applicant argues that if the applicant was terminated in
February 2004 then this application should be accepted as the respondent did not specifically clarify the applicant’s employment
status at this time and in the months subsequent to the respondent’s February 2004 letter even though the applicant wrote to the
respondent on three occasions seeking to clarify her employment status with the respondent. The applicant also maintains that
if she was terminated in February 2004 it was contrary to the agreement she had with the respondent that her employment would
continue with the respondent after her maternity leave ceased in July 2004.
The respondent argues that the applicant was terminated in February 2004 when she did not return to work after a position was
offered to her. The respondent argues that as the applicant conceded that she was terminated in February 2004 this supports
their argument that the applicant was terminated in February 2004. The respondent argues that the timeframe between February
2004 and the lodgement of this application is lengthy and no real explanation was given by the applicant for this delay. The
applicant was in contact with the Commission in March and April 2004 and was aware in April 2004 of the timeframe within
which to file the application. The respondent argues that as the applicant was in dispute with the respondent over her
employment status in early 2004 she should have taken steps to pursue her claim more expeditiously than she did. The
respondent maintains that the only step taken by the applicant to contest her claim was the letter to the respondent dated
6 February 2004 (Exhibit A7).
The respondent maintains that the applicant does not have an arguable case and that her claim was frivolous as the applicant has
not detailed her loss. Further, the applicant has since obtained alternative employment therefore the applicant’s loss is
negligible.
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The respondent argues that the applicant was treated fairly by the respondent as it offered her a position in February 2004.
The respondent maintains that it would suffer prejudice if this application is allowed given the effluxion of time as key personnel
are no longer employed by the respondent, in particular Ms Furness.
Findings and Conclusions
When was the applicant terminated?
I am required to determine the date on which the applicant was terminated. On the evidence currently before me I find that the
respondent terminated the applicant on 9 February 2004.
I find that the letter the respondent sent to the applicant on 4 February 2004 effectively gave the applicant an ultimatum that
unless she returned to work on a full-time basis on 9 February 2004 then the obligation on the respondent to provide the
applicant with any further employment was discharged. As the applicant did not return to work as at 9 February 2004 I find that
the applicant was therefore terminated by the respondent as at this date. Further, I find that the applicant ceased employment
with the respondent at the respondent’s initiative as the applicant’s contract with the respondent came to an end due to this
ultimatum being given to the applicant. As the applicant was terminated on 9 February 2004 this application is 127 days outside
of the required timeframe for lodging an application alleging unfair termination.
Should time be extended in which to lodge this application?
Section 29(3) of the Act reads as follows:
“(3)
The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the
Commission considers that it would be unfair not to do so.”
In reaching a decision in this matter as to whether it would be unfair not to accept this application out of time I take into account
the relevant factors outlined in the Industrial Appeal Court decision in Malik v Paul Albert, Director General, Department of
Education of Western Australia (2004) 84 WAIG 683 at 686, as follows:
"1.
Special circumstances are not necessary but the Court must be positively satisfied that the prescribed period
should be extended. The prima facie position is that the time limit should be complied with unless there is an
acceptable explanation of the delay which makes it equitable to so extend.
2.
Action taken by the applicant to contest the termination, other than applying under the Act will be relevant. It
will show that the decision to terminate is actively contested. It may favour the granting of an extension of time.
3.
Prejudice to the respondent including prejudice caused by delay will go against the granting of an extension of
time.
4.
The mere absence of prejudice to the respondent is an insufficient basis to grant an extension of time.
5.
The merits of the substantive application may be taken into account in determining whether to grant an extension
of time.
6.
Consideration of fairness as between the applicant and other persons in a like position are relevant to the exercise
of the Court's discretion."
In applying these guidelines I am mindful that there is a 28 day timeframe to lodge an application and the Commission’s
discretion in relation to a matter of this nature should not be exercised unless it would be unfair not to do so.
On the evidence before me I find that there could well be substance to the applicant’s claim that she was unfairly terminated.
The applicant gave evidence that there was an agreement between herself and Ms Furness that the respondent agreed to the
applicant having 52 weeks of unpaid maternity leave which was to continue until July 2004. I accept that the applicant
canvassed the possibility of returning to work with the respondent prior to this date and that the applicant was advised of a
possible position for her in late January 2004. This position was detailed in writing by letter dated 4 February 2004 to the
applicant and the applicant was required to return to work on 9 February 2004 but did not do so. I accept that due to the short
timeframe given to the applicant to return to work at this time the applicant was unable to accept this position due to difficulties
arranging child care for her child. It could well be that the applicant had a valid reason for not returning to work at this time.
This application has been lodged 127 days out of the required timeframe for lodging an application of this nature which is a
significant period. I find that given the circumstances of this case that the applicant has an acceptable reason for the delay in
lodging this application. I find that the delay in lodging this application was due in part to the respondent not clarifying the
applicant’s employment status in February 2004 after receiving letters from the applicant about her employment with the
respondent. The respondent had the opportunity to clarify its position in early 2004 after the applicant wrote to the respondent
but the respondent deliberately made a decision not to do so (see Exhibit R1, Annexure C). Even though the applicant was
aware in April 2004 that this application was required to be lodged within 28 days of her being terminated I accept that the
applicant delayed lodging this application because of the respondent’s lack of response to her letters dated 6 and 22 February
2004 and that the applicant was not certain at the time that the respondent had the right to terminate her as she had an agreement
with the respondent that she remain on maternity leave until July 2004. Additionally I accept that there was some doubt in the
applicant’s mind in February 2004 as to whether or not she had been officially terminated as the letter sent to her in February
2004 does not expressly refer to her being terminated if she did not to take on the position offered to her at the time and no
indication was expressly given to the applicant until June 2004 that the respondent was not going to make a position available to
the applicant in July 2004.
As the applicant corresponded with the respondent seeking clarification about her employment status and notified the respondent
of her intention to return to work in July 2004 in early and mid 2004 this points in my view to the respondent being on notice
that the applicant understood that the employment relationship with the respondent was ongoing.
I accept that the respondent will suffer some prejudice if the Commission allows this application as due to the effluxion of time
Ms Furness is no longer working with the respondent.
I have found that there was an acceptable reason for the delay in lodging this application and that there is sufficient to establish
that the applicant has an arguable case. Even though the respondent will be prejudiced to some extent in allowing this
application given the delay in lodging this application it is my view that in all of the circumstances it would be unfair for the
Commission not to exercise its discretion to grant an extension of time within which to file this application. For these reasons an
extension of time in order to lodge this application is granted.
An order will issue to that effect.
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Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby:
1)
DECLARES that the applicant was terminated on 9 February 2004.
2)
ORDERS that the application to accept the application out of time be and is hereby granted.
(Sgd.) J L HARRISON,
[L.S.]
Commissioner.
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Aim Investments Australia
Asphaltech
Melville Glades Golf Club
Incorporated
Newcrest Mining Ltd (ABN 20 005
683 625)
Woodwind Pty Ltd
Golden Hotels Pty Ltd
Vince Cauallaro t/as Samsung &
Classical Communications

APPL 144/2005
APPL 16/2005
APPL 123/2005

Mayman C
Mayman C
Kenner C

Discontinued
Discontinued
Discontinued

APPL 1534/2004

Wood C

Discontinued

APPL 85/2005
APPL 10/2004
APPL 46/2005

Wood C
Harrison C
Mayman C

Discontinued
Discontinued
Discontinued
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APPL 44/2005

Beech CC
Wood C
Wood C

Discontinued
Discontinued
Discontinued

APPL 63/2005

Mayman C

Discontinued

Lantzke & Sons Pty Ltd
Cadbury Schweppes
Holman Industries (PPI)
Boyd Metal Industries
Sacred Heart School
Harton Holdings Pty Ltd
Delta Corporation Limited
Streetsurfer Technologies Pty Ltd
Volona and Associates
Knotts Plumbing Pty Ltd
Australian Institute of Conveyancers
WA Division Inc
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CONFERENCES—Matters arising out of—
2004 WAIRC 12991
PARTIES
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DATE
FILE NO/S
CITATION NO.
Result
Representation
Applicant
Respondent

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH
APPLICANT
-vINGHAMS ENTERPRISES PTY LTD
RESPONDENT
COMMISSIONER S J KENNER
FRIDAY, 8 OCTOBER 2004
C 180 OF 2004
2004 WAIRC 12991
Written warning set aside. Order and direction issued
Mr L Edmonds of counsel
Ms L Gibbs of counsel

Order and Direction
WHEREAS on 16 September 2004 the applicant applied to the Commission for a conference pursuant to s 44 of the Industrial
Relations Act, 1979 (“the Act”);
AND WHEREAS on 8 October 2004 the Commission convened a conference between the parties pursuant to s 44 of the Act;
AND WHEREAS at the conference on 8 October 2004 the Commission was informed by the applicant that it was in dispute with the
respondent over a final written warning issued to its member, Mr F Lopez, by the respondent on or about 25 August 2004 (“the
written warning”) in relation to allegations of sexual harassment;
AND WHEREAS the Commission was informed that the applicant was not adequately represented at the disciplinary meetings
leading to the issuance of the written warning as originally agreed between the parties and the Commission formed the opinion that
Mr Lopez was not afforded procedural fairness in the process leading to the issuance of the written warning and requires this process
to take place;
NOW THEREFORE the Commission, having regard for the interests of the parties directly involved, the public interest and to
prevent the further deterioration of industrial relations in respect of the matter in question, in accordance with the provisions of s 44
of the Industrial Relations Act 1979 hereby –
(1)
ORDERS that the written warning issued to the applicant’s member on 25 August 2004 be and is hereby set aside.
(2)
DIRECTS the parties to confer within 14 days as to the incident in question concerning Mr Lopez’s conduct in the
workplace.
(Sgd.) S J KENNER,
[L.S.]
Commissioner.

2005 WAIRC 00503

PARTIES

CORAM
DATE
FILE NO.
CITATION NO.

ENQUIRE INTO EMPLOYER'S DISCIPLINARY ACTION
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS
APPLICANT
-vBHP BILLITON IRON ORE PTY LTD
RESPONDENT
COMMISSIONER S WOOD
THURSDAY, 3 MARCH 2005
C 233 OF 2004
2005 WAIRC 00503

CatchWords

Alleged inconsistency in disciplinary treatment - Discovery/provision of information - Power to order Industrial Relations Act 1979 (WA) s.44 dispute.

Result
Representation
Applicant
Respondent

Direction issued.
Mr D Schapper of Counsel
Mr A Lucev of Counsel and with him Mr R Lilburne of Counsel
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Reasons for Decision
This direction arises from an application made pursuant to s.44 of the Industrial Relations Act 1979 (“the Act”) on 30 November
2004 by the applicant union. The schedule to the application reads as follows:
“There is inconsistent disciplinary treatment of award and non-award engine drivers at the respondent’s Pilbara operations.
The applicant seeks a conference to discuss and enquire into the matter. It also seeks an order for discovery of all
documents and other media in the respondent’s power or possession in relation to the following incident nos: 38815, 39082,
39721/40655, 40659, 40767, 42722, 40767, 40774, 41169, 44029, 40754”
The matter came on for conference on 7 December 2004. I do not go to the details of the conference other than to say the
Commission proposed that the parties engage in further discussion and this was agreed. The Commission indicated that a
conference would be called towards the end of January so that the Commission could be informed as to progress between the
parties. The Commission is aware that the matter alleged by the applicant union, ie one of inconsistent disciplinary treatment
between award and non-award engine drivers, is a concern previously expressed by the applicant union on behalf of its
members. The inconsistency in treatment of engine drivers was a matter argued in the Burtenshaw matter [The Construction,
Forestry, Mining and Energy Union of Workers v BHP Billiton Iron Ore Pty Ltd 84 WAIG 3787]. The Commission as currently
constituted is concerned that the matter in dispute requires further discussion between the parties to clarify the concerns and
suspicions that exist. The Commission is also of the view that such a process of discussion needs to be grounded in information,
rather than simply be subject to opinion, if the discussion is to be productive.
Following the conference on 7 December 2004, the applicant was to define in writing for the respondent what documents were
sought. The Commission raised a concern that the matters for discussion needed to be contained in some way for the discussion
to be productive.
The applicant through their counsel wrote to the respondent’s solicitors by email on 21 December 2004 outlining in addition to
the incident numbers mentioned in the schedule of the application a range of incidents for which they sought information. The
Commission understands that these incidents all occurred in 2004. The respondent’s solicitors replied by letter on 24 December
2004 in the following terms (irrelevant parts omitted).
“We advise that, in our client’s opinion, your request for further information and/or discovery in relation to all of these
incidents is unreasonable and unnecessary, particularly as they go far beyond what was discussed at the conciliation
conference.
Further, our client requests that you be more specific in relation to the incidents of alleged inconsistent disciplinary
treatment between Award and staff locomotive drivers in order that meaningful without prejudice discussions can occur
and to prevent this from becoming a wholly unmanageable process.
We also note that we are still waiting your client’s advice on the incidents that they claim to be inconsistent with those set
out in the application. In so doing, will you also please identify in relation to each incident for the Award drivers what
incident for the staff locomotive drivers that your client claims it is inconsistent with.”
Counsel for the applicant union replied by letter dated 13 January 2005 in the following terms (irrelevant parts omitted):
“It was explained, understood and accepted by all parties at the 7 December conference that:
1.
the matters to be raised by my client were not limited to those referred to in the application and that my client
would provide details of those further matters it sought to raise. The further list of matters has been provided in
accordance with the discussion at the conference; and
2.
as to particulars of the incidents of alleged inconsistent disciplinary treatment these could not be provided prior to
discovery of documents. This is necessarily the case in that my client does not have the benefit of the complete
account of the various incidents as may appear from the documents in your client’s possession.
3.
as to specifying inconsistencies between various incidents, as in 2 and for the same reasons, these cannot be
provided at this time.
As to the list of matters contained in the application and my email of 21 December, this will not be further expanded and
some matters may be deleted after discovery.
Broadly, the matters fall into 3 classes:
1.
reported incidents which had outcomes inconsistent with award employee outcomes in other matters
2.
reported incidents which were processed differently from the way in which other incidents were processed
3.
incidents that were not reported or investigated but that were or should have been known to management.”
The Commission convened a conference on 19 January 2005 to seek to progress the issue of discovery or provision of
information so that the parties had a known basis for their discussions. Discussions at that conference and subsequent
proceedings on 16 and 18 February 2005 did not resolve what information is to be exchanged. However, it is still the desire of
both parties to engage in discussion.
No agreement was reached at the conference convened by the Commission on 19 January 2005. The applicant union sought a
direction from the Commission requiring the respondent to provide information as outlined in the email of 21 December 2004,
incorporating also the incidents referred to in the application schedule. The respondent sought to be heard further on this issue.
The Commission indicated to the parties that the applicant’s request would be put in the form of a “draft order” and the parties
would be heard further on this issue. Counsel for the respondent subsequently clarified that they wished to be heard on the
record. The matter was put on for hearing on 16 February 2005.
At that time counsel for the applicant union indicated that the applicant sought the issuance of the direction as drafted, including
the incidents referred to in the applicant’s schedule. The Commission indicated that those incidents should have been included
in the draft order as the Commission had omitted them by error. Counsel for the respondent put forward a proposal for the
exchange of information. Under protest from counsel for the applicant the matter was adjourned for brief discussion between
the parties. Counsel for the applicant then sought to adjourn proceedings whilst he took further instruction from his client. The
Commission then convened a conference on 18 February 2005 to seek a resolution of the issue concerning the provision of
information. At that time the proposal put by counsel for the respondent was, after discussion, rejected by the applicant. The
applicant sought a formal direction as foreshadowed in the email of 21 December 2004 and sought also to include incidents that
involved switch run throughs and use of inappropriate language. The last two matters having arisen in discussion and
correspondence and seemingly relate to a comparison to the disciplinary action taken against Mr Johncock, a union
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representative. The applicant reiterated the submission contained in that email and those put at hearing on 16 February 2005.
The Commission directed the respondent to provide written submission by 2:00 pm, Monday 21 February 2005, and the
applicant to reply, if they so chose, by 2:00 pm, Tuesday, 22 February 2005.
The respondent opposed the application for discovery and the terms of the proposed “draft order”. The applicant did not submit
a reply. The respondent submitted that:
“a) the Commission has no power to order discovery under section 44(6)(ba); and
b) discovery in the present circumstances is:
i.
not just;
ii.
irrelevant; and
iii.
fishing.”
There ought to be no order for discovery, but rather an order for the exchange of information under section 44(6)(ba)(iii).
The respondent submitted that as covered in the Full Bench decision in ALHMWU v The Western Australian Hotels and
Hospitality Incorporated and Burswood Resort Hotel (1995) 75 WAIG 1801 the power of the Commission to order discovery is
provided by s.27(1)(o) and not s.44(6)(ba). In conciliation the Commission can only exercise such powers under s.44(6)(bb)(i)
and (c). To order discovery the Commission must determine that it is ‘just’ to do so and all documents must be relevant to ‘what
is in issue on the facts’. The respondent submitted that the applicant has failed to state how the documents they seek are relevant
as the applicant “cannot relate what is relevant about its own allegation of inconsistent treatment to any other case”. If there is
no more specific allegation and the application is a fishing expedition. Further, the respondent submitted that if the Commission
is of the view that previous cases involving the respondent involving alleged inconsistent disciplinary treatment are of concern,
then these must be specified so that the parties can address the Commission on those matters. The respondent then put forward a
proposal for ‘limited discovery’ should the Commission seek to make an order. The approach preferred by the respondent is for
an exchange of information to the extent outlined in their submissions.
Let me turn first to the issue of the powers of the Commission. Section 27(1)(o) provides that the Commission may:
“make such orders as may be just with respect to any interlocutory proceedings to be taken before the hearing of any
matter, the costs of those proceedings, the issues to be submitted to the Commission, the persons to be served with notice
of proceedings, delivery of particulars of the claims of all parties, admissions, discovery, inspection, or production of
documents, inspection or production of property, examination of witnesses, and the place and mode of hearing;”
Clearly this sub-section deals specifically with the powers of the Commission to order discovery and deal with interlocutory
matters prior to hearing.
Section 44 is of course concerned with the holding of compulsory conferences. The application before the Commission is
brought pursuant to that section. Sub-sections 44(6) and (6a) provide relevantly as follows:
“(6)
The Commission may, at or in relation to a conference under this section, make such suggestions and give
such directions as it considers appropriate and, without limiting the generality of the foregoing may —
(a)
direct the parties or any of them to confer with one another or with any other person and without a chairman or
with the Registrar or a Deputy Registrar as chairman;
(b)
direct that disclosure of any matter discussed at the conference be limited in such manner as the Commission
may specify;
(ba)
with respect to industrial matters, give such directions and make such orders as will in the opinion of the
Commission —
(i)
prevent the deterioration of industrial relations in respect of the matter in question until conciliation or
arbitration has resolved that matter;
(ii)
enable conciliation or arbitration to resolve the matter in question; or
(iii)
encourage the parties to exchange or divulge attitudes or information which in the opinion of the
Commission would assist in the resolution of the matter in question;
(bb)
with respect to industrial matters —
(i)
give any direction or make any order or declaration which the Commission is otherwise authorised to
give or make under this Act; and
(ii)
without limiting paragraph (ba) or subparagraph (i), in the case of a claim of harsh, oppressive or
unfair dismissal of an employee, make any interim order the Commission thinks appropriate in the
circumstances pending resolution of the claim;
and
(c)
exercise such of the powers of the Commission referred to in section 27(1) as the Commission considers
appropriate.
(6a)
An order made under subsection (6)(ba) or (bb) —
(a)
binds only the parties to the relevant conference under this section; and
(b)
may vary the operation of an existing award or industrial agreement in respect of the parties referred to in
paragraph (a).”
It is unremarkable in my view that the powers expressed within these sub-sections of s.44 are indeed broad. They are powers to
be used wisely by the Commission within the context of conciliation to seek to deal with the complexities of industrial disputes
and hopefully a resolution of those disputes. The power to order discovery would seem to be explicit in at least subsections
44(6)(b)(ba)(iii), and (c), if not inherent in other subsections as well. To avoid any concern or doubt I am happy to limit the
order by reference simply to s.44(6)(c). However, in this matter it is simply a different pathway to get the parties to the same
result. The result required is to have before the parties sufficient information, in the form of documentation, to serve as a basis
for productive discussion on the matter in dispute. The matter is the alleged inconsistency in disciplinary treatment between
award and non-award engine drivers.
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I am also content to limit the discovery, at present, to only documents in the possession, custody or control of the respondent.
This is part of the respondent’s submission. It is not my understanding that the applicant has sought for the respondent to create
or summarise any document or group of documents. In fact, the applicant complains that there should be no reason to condense
or exclude parts of documents. The applicant also complains about the delay in producing documents. Similarly, I am content
to limit discovery, at this point, to employees of the respondents, not contractors, and to limit the use of the information to within
the confines of conciliation on this matter.
The respondent seeks also that the identities of employees be omitted by concealing their names. They refer to the Burswood
decision@ p.1807 as authority for doing so and hence for protecting the privacy of individuals. In the Burswood decision the
Hon President determined that in those circumstances the provision of the names and addresses of union members was not
relevant. The circumstances of this matter are different. I do not consider that the same need applies. Indeed many of the
matters on which the applicant seeks further information are described by a date and a name. They are co-workers and engine
drivers with the respondent. In my view it serves no purpose to exclude their names. In fact, in my view it may be destructive
of productive discussion between the parties.
I wish to add that it would appear to me that the level of suspicion and acrimony between the parties at present is relatively high.
I say it in this way because I can only refer to my experience of dealing with the parties for the last 15 months approximately;
and trying to resolve over the last three months this specific issue of the provision of documents to promote further discussion. I
am concerned though that no medical information or personal counselling details of an individual employee be disclosed. This
does not include reference to counselling for work performance or safety breaches.
Let me turn then to the central questions of whether it is just, relevant and not oppressive to order discovery of certain
information. The Hon President in the Burswood matter @ 1805 referred to ‘just’ as meaning ‘just according to law’ and ‘right
and fair, having reasonable and adequate grounds to support it, well-founded and conformable to a standard of what is proper
and right’. The matter as conceived by the applicant is broad. The complaint is one of inconsistent disciplinary treatment
between award and non-award engine drivers. However, we are not dealing with an unlimited number of employees. Nor are
we dealing with matters purely historical whereby the relevance may have diminished. The applicant has as I understand
restricted the request for discovery to matters within 2004 and perhaps the early part of 2005. A more extensive search of
records is not required. The respondent complains that ‘the applicant simply does not know or say what treatment of award
drivers is inconsistent with what treatment of non-award drivers’. The respondent says the onus lies with the applicant to
specify ‘what are the facts in relation to its allegations which make the documents it seeks relevant’. The applicant in an email
to the Commission of 14 February 2005 addressed this point as follows (irrelevant parts omitted):
“As advised previously on a number of occassions, (sic) it is not possible to detail my client's problems with the way in
which BHP deal with safety and discipline in rail until discovery is provided as my clients do not have a complete
understanding of each incident. What appears at this stage is that the nominated incidents, as understood by my
clients, seem to have been dealt with inconsistently to those of Johncock as referred to in my email of 21 December.”
I cannot agree with the logic of the respondent’s argument on this point. It may be that the applicant has no more than
heightened suspicions that award drivers have been discriminated against. This may have even generated from rumour.
However, if that be so then the conflict or dispute still exists before the Commission and it is necessary to clarify the concerns
through informed discussion. The applicant has sought to specify the details of which they are aware in their correspondence of
21 December 2004, as requested by the Commission. Not all of this detail was translated into the draft order as it was not
necessary to do so. Clearly the applicant may be aware of certain incidents which have occurred but does not have information,
or at least reliable information, about how those incidents were progressed or viewed by management. It should be possible
after discovery for the applicant to specify their concerns about the inconsistency of treatment vis-à-vis award drivers who have
been disciplined. If it were possible for the applicant to do all of that at present then one might have expected a series of dispute
files to have been lodged. The application is couched in more general terms and is I consider worthy of more detailed discussion
between the parties. It is also not relevant in my view to say that the ‘disciplinary offence’ must be like with like. For example,
it is not correct necessarily in my view to say that one can only compare a safety tagging breach with a safety tagging breach
when considering the fairness of the disciplinary process and penalty. These matters tend to be more complex than such simple
equations. I therefore have no doubt that the provision of a range of documents is ‘just’ in the context of this conciliation
process.
I do have some concern over the number of incidents that have been raised by the applicant, and whether the request which
covers so many incidents (not so many documents) may be seen to be unduly burdensome on the respondent. The applicant,
following the direction of the Commission in conference on 7 December 2004, specified the incidents they wished to investigate.
This has now extended to switch run throughs and inappropriate use of language issues. The incidents date back to the
beginning of 2004. The number of incidents raised by the applicant may only be a portion of the incidents which have occurred.
To limit the discussion to those in the recent past is wise. Additionally, I do not favour the alternate approach which is to tackle
a few incidents, then a few more, then a few more and so on. A more comprehensive approach, which allows parties to discuss
the spectrum of disciplinary activity, will be far more beneficial to resolving this dispute. In that sense I do not consider the
number of incidents requested to be oppressive.
Whilst the respondent opposes the issuance of an order for discovery, if one is to issue, the respondent at paragraph 25 and 26
submits that it be limited to immediately identifiable relevant documents, such as any:
“a)
incident report;
b)
safety report;
c)
ICAM investigation notes and report;
d)
disciplinary inquiry notes and report; or
e)
disciplinary notification letters.
A limited discovery of this type will afford ample scope for proper discussion of alleged inconsistent treatment in a
conciliation context.”
The respondent submits that a more limited exchange of information is instead appropriate, and once this is supplied, ‘the
applicant to provide details of alleged inconsistent treatment by reference to any incident in which it is alleged that there are
inconsistent treatment’.
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The documents outlined in points (a) to (e) above are as I understand from previous hearings, the extent of documents that are
generated once a safety incident has been reported. This is the process of documentation which the respondent follows. It is my
understanding that these are in fact the relevant documents. It is necessary to view them to get each incident in context. In that
sense I consider that each of these documents is necessary and relevant to produce. The question then is whether the applicant
has trawled too far by the number of incidents they have listed, and done so in a manner that would be oppressive for the
respondents. For the reasons stated, whilst there are a large number of incidents, I do not consider the applicant is conducting a
‘fishing’ expedition. Whilst discovery may be an ongoing process the Commission was keen to ensure that the discussion
progressed with reasonable boundaries so that matters did not continue to be added to an ever expanding list. In my view the list
of incidents will provide a fairly full basis for discussion and comparison of the disciplinary treatment of employees.
23 On completion of discovery by the respondent, the applicant should then be in a position to cull out any matters which they do
not seek to pursue in discussion. They should also be in a position to specify, for each incident they seek to discuss, why they
see the treatment of that employee as being inconsistent with the treatment of an award worker or workers.
22
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ENQUIRE INTO DISCIPLINARY ACTION
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS
APPLICANT
-vBHP BILLITON IRON ORE PTY LTD
RESPONDENT
COMMISSIONER S WOOD
THURSDAY, 17 MARCH 2005
C 233 OF 2004
2005 WAIRC 00729
Direction issued
Mr D Schapper of Counsel
Mr R Lilburne of Counsel

Supplementary Reasons for Decision
At a Speaking to the Minutes of the order on 17 March 2005 the applicant sought that the order include reference to incidents
involving contractors, as well as employees of the respondent. The applicant referred to paragraph 14 of the decision and
submitted that the employer’s proposal for discovery had included reference to incident 40754. The applicant submitted that
reference to incident 40754 is included currently in the order. This incident involves a contractor.
The respondent submitted that the applicant is not able to raise such matters at a Speaking to the Minutes, and is estopped from
making such a submission. The respondent submitted that the applicant is bound by their case, did not make earlier submission
on this point, and the respondent raised this issue at paragraph 24 of their submissions.
The respondent further submitted that the order at (1) be amended to delete ‘by’ and insert ‘to’ in the first line; and in the second
line to include the ‘only’ before the words ‘the following documents’ and after these words to include the words ‘in the
possession, custody or control of the respondent’.
A Speaking to the Minutes is to ensure that the order truly reflects the Reasons for Decision. It is not an opportunity to re-visit
earlier submissions. My decision at paragraph 14 is clear. It excludes contractors, at this point (my emphasis), for the purposes
of discovery. Therefore, as I am now aware that incident 40754 involves a contractor, reference to that incident number will be
omitted. The inclusion of the word ‘to’ is necessary. The inclusion of the words ‘only’ and ‘in the possession, custody or
control of the respondent’ follows from my reasons in paragraph 14. Whilst I would have thought this was implicit in such an
order directed to the respondent I am content to include these words in the order to avoid any doubt. The order will then issue.
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Direction issued
Mr D Schapper of Counsel
Mr A Lucev of Counsel and with him Mr R Lilburne of Counsel

Order
HAVING heard Mr D Schapper of counsel on behalf of the applicant and Mr A Lucev of counsel and with him Mr R Lilburne of
counsel on behalf of the respondent, the Commission, pursuant to the powers conferred on it under s.44(6)(c) of the Industrial
Relations Act, 1979, hereby directs:
(1)
THAT the respondent make available for inspection and discovery to the applicant, only the following documents in
the possession, custody or control of the respondent, as they relate to employees of the respondent, within two weeks
of the date of this direction:
a)
incident report;
b)
safety report;
c)
ICAM investigation notes and report;
d)
disciplinary inquiry notes and report;
e)
disciplinary notification letters.
concerning the following safety incidents:
(a)
i)
38815
ii)
39082
iii)
39721/40655
iv)
40659
v)
40767
vi)
42722
vii)
40767
viii)
40774
ix)
41169
x)
44029
xi)
40954
Kyte
21/10/04
xii)
40966
Benjaman
25/10/04
xiii)
41191
Moore
5/12/04
xiv)
41167
15/07/04
xv)
40774
Stevens
21/07/04
xvi)
40966
Horne
25/10/04
xvii)
37100
Jongkind
27/04/04, and
(b)
concerning the alleged incidents involving the employees and dates as listed below:
(i)
Casey
29/01/04
(ii)
Page
9/02/04
(iii)
Kyte
7/3/04
(iv)
Ward
13/3/04
(v)
Gunovich/Moore
29/3/04
(vi)
Blackburn
30/3/04
(vii)
Kyte
April 04
(viii)
Casey
13/5/04
(ix)
Holgate/McShane/Gibbs
5/7/04
(x)
Rose
7/7/04
(xi)
Thomas
28/10/04
(xii)
Jongkind
October 04
(xiii)
Jongkind
28/10/04
(xiv)
Rose
4/8/04
(xv)
Kyte
23/9/04
(xvi)
Rose
23/9/04
(xvii)
Smith (Maint Tech)
24/9/04
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(xviii)
Clark N
28/9/04
(xix)
Rose
October 04
(xx)
Page
23/11/04
(xxi)
Kyte
24/11/04
(xxii)
Moore
11/12/04, and
(c)
concerning any disciplinary incidents since the beginning of 2004 involving a switch run through or the use
of inappropriate language.
THAT the documents provided by the respondent should exclude any medical information or personal counselling
details of the individuals concerned. The documents provided are to be used only in the context of conciliation on
this matter.
THAT the applicant then specify in writing, for each incident they seek to discuss, why they see that incident as being
inconsistent with the treatment of an award worker or workers. This letter to be provided to the respondent within
three weeks from the completion of discovery.
(Sgd.) S WOOD,
Commissioner.

2005 WAIRC 00547

PARTIES

CORAM
DATE
FILE NO.
CITATION NO.

DISPUTE REGARDING WORKING ON CHRISTMAS DAY
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS
APPLICANT
-vBHP BILLITON IRON ORE PTY LTD
RESPONDENT
COMMISSIONER S WOOD
THURSDAY, 10 MARCH 2005
C 238 OF 2004
2005 WAIRC 00547

CatchWords

Difference in payment applicant challenges as unfair - Industrial Relations Act 1979 s27(1) –
Application to dismiss the substantive matter dismissed

Result
Representation
Applicant
Respondent

Application pursuant to s.27(1) dismissed

1

2

3

4

Mr D Schapper of Counsel
Mr R Lilburne of Counsel

Reasons for Decision
This is an application by the respondent company pursuant to s.27(1) seeking that the substantive application be dismissed or
that the Commission refrain from further hearing or determining the matter. The substantive application, pursuant to s.44 of the
Industrial Relations Act 1979 (“the Act”) was filed on 3 December 2004. The application is as follows:
“The respondent is calling for volunteers to work Christmas day. A number of issues arise:
1.
Award employees are offered $1350 whereas AWA employees are offered $1500 there being no good reason for
the differential.
2.
Rail employees whose shift commences prior to 2200 hours on 24 December are required to complete their shift
which results in some employees working to 0100 on Christmas day thereby depriving them of having Christmas
Day off.
Documents attached.”
The matter came on for conference on 8 December 2004 and remained unresolved. The Commission at that time saw fit to issue
a recommendation towards resolving the dispute. The respondent accepted the recommendation, the applicant did not. I do not
go to all the correspondence on file other than to say that the applicant later sought that the matter be referred for hearing and
determination. The Commission had earlier indicated to the parties that if the substantive matter was to be heard then the file
would be sent to the Chief Commissioner for re-allocation, given comments made by the Commission in conference.
The issue in dispute, that is, whether award and non-award workers are to be paid the same amount of bonus payment for
volunteering to work on Christmas day, arose also in 2003. The matter was settled at that time. However, the question of the
difference of treatment in payment arose again in 2004. This question remains unresolved in the mind of the applicant and the
applicant challenges, as unfair, any difference in payment. There is a further application to join other parties to the application
to be considered following the outcome of this application pursuant to s.27(1).
In essence, the respondent’s submission is that “in all the circumstances, equity, good conscience and the substantial merits of
the case dictate that further hearing of this matter is trivial, not in the public interest, unnecessary or desirable”. I would disagree
that the matter is trivial or in any way unnecessary to determine. The matter is a simple one but the claim for equity of payment
is in no way trivial. The question of public interest does not arise. The fact that the work is performed by volunteers in no way
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affects the fairness or otherwise of the level of payment. This matter if left unresolved by the Commission through hearing, as
conciliation has not been successful in this instance, is likely to re-appear as a point of conflict in 2005. It may not affect many
employees, but that is not relevant, as many disputes impact on only one employee. The applicant is entitled in my view to have
the matter determined; the matter being whether the bonus payment should be different at all. The process adopted by the
Commission to date has not led to resolution of this matter.
In my view, it is not relevant that the matter was resolved in 2003. The applicant chose not to pursue the matter further at that
time. Clearly the difference in payment remained as a source of discontent, as apparent in the present application. The matter is
not one for variation to the award as the payment is separate to the award and to the terms of the AWAs. The respondent has
paid the relevant employees in accordance with the Commission’s recommendation, but this of itself, has not resolved the
matter. It is trite to say that the applicant is the applicant and maintains that the matter is still in dispute. I do not go to the merit
of their arguments concerning the level of payment as I have excluded myself from determining this matter.
I would dismiss the respondent’s application.

2005 WAIRC 00548

PARTIES

CORAM
DATE
FILE NO
CITATION NO.
Result
Representation
Applicant
Respondent

DISPUTE REGARDING WORKING ON CHRISTMAS DAY
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS
APPLICANT
-vBHP BILLITON IRON ORE PTY LTD
RESPONDENT
COMMISSIONER S WOOD
THURSDAY, 10 MARCH 2005
C 238 OF 2004
2005 WAIRC 00548
Application pursuant to s.27(1) dismissed
Mr D Schapper of Counsel
Mr R Lilburne of Counsel

Order
HAVING heard Mr D Schapper of Counsel on behalf of the applicant and Mr R Lilburne of Counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
THAT the application made by the respondent pursuant to s.27(1) be and is hereby dismissed.
(Sgd.) S WOOD,
[L.S.]
Commissioner.

CONFERENCES—Matters referred—
2005 WAIRC 00706
PARTIES

CORAM
DATE
FILE NO.
CITATION NO.

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
THE AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL
UNION OF WORKERS
APPLICANT
-vBHP BILLITON IRON ORE LTD
RESPONDENT
COMMISSIONER S WOOD
WEDNESDAY, 16 MARCH 2005
CR 64 OF 2004
2005 WAIRC 00706
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CatchWords

Dispute pursuant to s.44 – Repairs to house – whether part of employment contract – parties to contract
– responsibilities under sale contract

Result
Representation
Applicant
Respondent

Application dismissed

1

2

3

4

Mr L Gandini of Counsel
Mr A Power of Counsel and with him Mr R Kelly of Counsel

Reasons for Decision
This is an application pursuant to s.44 of the Industrial Relations Act 1979 (“the Act”). The matter came on for conferences on
2 April 2004 and 30 July 2004, could not be resolved and was referred to hearing in the following terms:
“THE APPLICANT
1.
The applicant union’s member, Mr G Ross, is employed with the respondent company.
2.
Pursuant to the respondent company’s then Home Ownership Scheme, Mr Ross and his wife entered into a contract
dated 21 September 1995 with BHP Minerals Pty Ltd, Mitsui-Itochu Iron Pty Ltd and CI Minerals Australia Pty
Ltd for the purchase of the premises at 3 Leeds Street, Port Hedland (the residence).
3.
The applicant union claims that the respondent company has denied its member, Mr G Ross, a contractual
entitlement in refusing to conduct maintenance work on the portal frames at the residence
4.
The applicant union seeks an order that the respondent company meet its contractual obligation and repair the portal
frames at the residence.
THE RESPONDENT
The respondent company opposes the claim. In particular the respondent company says that it has no contractual obligation
to make the repairs sought.”
The matter in effect concerns who should be responsible for undertaking the maintenance and repair work to the base of the
portal frames of Mr Ross’ home at 3 Leed Street, Port Hedland. It is common ground that the deterioration through rusting to
the base of several frames has reached a stage whereby some reinforcing and coating is required to ensure the structural
effectiveness of the frames.
The home faces east-west and is covered by 7 portal frames running north to south over the top of the house so as to secure the
residence for cyclonic weather. The portal frames are made of steel and it is the expert evidence of Mr Symons that, in the base
of several of the frames in the south east corner and along the north side of the house, there is corrosion that requires attention.
The most seriously affected is the base of the north east portal frame. His evidence is that it is difficult to gauge the extent of the
corrosion, however, he estimates a loss of capacity to that section of about 30 to 40%; which is at the margin of safety for the
frame. It is his evidence that the weakness in this beam may cause the load to shift to other beams and in the case of cyclonic
weather there would be a difficulty for that section of the house. The work now required on the beams is to remove the
corrosion, reinforce the base of the frame in some cases and apply a protective coating.
Mr and Mrs Ross were offered the property under the company’s home ownership scheme. A letter dated 29 August 1995 sets
out major conditions applicable to the company and them with respect to the purchase of the property. I include the full text of
that letter as follows:
“HOME OWNERSHIP SCHEME
PURCHASE OF 3 LEEDS STREET. PORT HEDLAND
Subject to you taking possession of the property 3 LEEDS STREET, PORT HEDLAND I would formally advise you of
several of the major conditions applicable to yourself and the Company with respect to your purchase of the property:
A)
Date of Possession: 1 September 1995
B)
First Fortnightlv Payment Due: Payroll Ending 15 September 1995
C)
Contract Completion
By reason of your approval to the draft Contract of Sale documents, (as evidenced by your signature thereon), a
legal agreement shall be taken to exist in relation to your purchase of the above property. Further, you agree that
when the formal contract documents issue, you will arrange signature and return to this office within the
following ten (10) days.
D)
Maintenance Work Outstanding
An “Inspection of Premises Report” for 3 LEEDS STREET, PORT HEDLAND is attached for your
information. Items for repair at the Company’s cost are noted against the respective tradesman, defects which
cannot be repaired have been ‘Noted’ for future reference and for which you will not be held responsible.
When the work listed on the above report has been completed a representative from the Company’s Maintenance
Contractor, Geraldton Building Company, will contact you and check the maintenance items with you. Should
you be satisfied that the maintenance work has been completed, you will be requested to sign a notice to that
effect and all remaining keys will be handed over. Do not sign the notice until you are satisfied that all the listed
maintenance has been completed. Any problems can be referred to the Home Ownership Office.
Up until your Date of Possession, (ie: 1 September 1995) should any repairs be required to the fixed appliances
ie: air conditioner, stove or hot water system you should contact the Maintenance Inspector, P Sadler on 40 1157.
As from and including the Date of Possession, you will be responsible for all maintenance to the property with
the exception of the air conditioner if this is covered under the Airconditioning Maintenance Agreement.
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Airconditioning Maintenance
Attached herewith is a copy of the Company’s offer in regard to the airconditioning maintenance. Should you
decide to take up the Company’s offer, the Airconditioner Packaged Unit and the Ancillary Equipment will be
maintained for you during the purchase period in accordance with the offer. Should you decline to take up the
Company’s offer, the unit will be serviced, any defects rectified and handed over to you as your entire
responsibility as soon as possible.
F)
Hot Water System Replacement
Attached herewith is a copy of the Company’s offer in regard to the replacement of Hot Water Systems. Should
you elect to take up the offer, the Company, in exchange for a fortnightly fee, will, when the unit reaches the end
of its commercial life, replace the unit for you. It should be noted that this offer only involves the eventual
replacement of the unit, preventative maintenance and general repairs are your responsibility.
G)
Town Council and Water Authority Rates
Neither the Town of Port Hedland nor the Water Authority of W.A. have issued their rate accounts for the
1995/96 financial year. As you not take possession until 1 September 1995, an account will be sent soon after
that date.
H)
Water Consumption
You are eligible for a water allowance of 1400 kilolitres per year. Accounts must be handed to the Housing
Administration Office immediately they are received, for early payment. Payment of water consumed in
excess of this amount will be your responsibility.
I)
Airconditioning Power Consumption
Further to Clause 70(a)(ii) of your Contract of Sale in respect of airconditioning power consumption, I advise as
follows:
The airconditioning power account will remain in the Company’s name. The airconditioning power account for
the winter period will be your responsibility and will be billed to you each year by the Company. Each year you
will be given details of what dates construe the winter period.
J)
Improvements
Attached hereto is a circular advising you of the steps which must be taken when requests for improvements are
submitted. We would very much appreciate your co-operation in this regard.
Please be advised that the aggregate amount for improvements on your property is $ 40,000.00. As $ 1,229.00
worth of improvements have been previously made to the property, the maximum amount you will be able to
receive back for any improvements you may do to the property is $ 38,771.00.
K)
Insurance
Under the conditions of the Contract of Sale you are required to insure the property (buildings) for its full
replacement value. Such cover must be in force on the Date of Possession and must record the Mt Newman Joint
Venturers’ interests as unpaid vendors.
It should be noted that the replacement values of properties will escalate from time to time and you will be
required to increase your building insurance cover accordingly.
As your insurance policy has some time constraints relating to notification of impending claims, it is your
responsibility to ensure that any damage sustained to the property, particularly as a result of cyclones, is reported
to the insurer as soon as possible. Rectification work should be completed without undue delay so as to prevent
further deterioration.
Would you please signify your acknowledgment and acceptance of the foregoing conditions by signing this letter
where indicated. Should you have any query regarding the Home Ownership Scheme, either now or in the future,
please do not hesitate to contact my office.”
On the same date Mr and Mrs Ross received a letter regarding the home ownership scheme agreement, hot water system
replacement [Exhibit A4]. In that letter it states:
“This arrangement will apply only during the contract purchase period and only while the purchaser remains an employee
of the Company.”
Mr and Mrs Ross then proceeded to sign the contract of sale [Exhibit A5]. The contract is said to be between the vendors being:
“each of BHP Minerals Pty Ltd (ACN 008 694 782) Mitsui-Itochou Iron Pty Ltd (ACN 008 702 761) and CI Minerals Pty Ltd
(ACN 009 256 259) and includes each of their successors and transferees and the purchasers being Mr and Mrs Ross. The sales
contract also makes reference to the employee being Mr Ross. The agreement also defines the “company” being BHP Iron Pty
Ltd or the person then acting as manager of the Mt. Newman Joint Venture. The agreement for sale is clearly tied to Mr Ross’
tenure as an employee. I do not recite all the clauses however clause 9 reads:
“9.
TERMINATION OF THIS AGREEMENT
(a)
The Purchaser may, at any time during the Term of this Agreement whilst the Employee is employed by the
Company and occupies the Property, terminate this Agreement by letter to the Vendor referring to this Clause and
calling upon the Vendor to pay the Net Termination Refund and the Agreement shall be terminated as at the date
vacant possession of the Property is given to the Vendor.
(b)
If during the Term of this Agreement the Employee ceases to occupy the Property for more than 7 consecutive days
then, unless the non-occupation is due to illness or Company authorised activities including Company business, or
during the Employee’s annual holiday and long service leave or during public holidays, the Vendor may by letter to
the Purchaser referring to this Clause terminate this Agreement on 14 days’ notice and shall upon such termination
retake possession of the Property and pay the Net Termination Refund to the Purchaser.
(c)
Subject to paragraph (e), if during the first 10 years of the Term of this Agreement the Employee ceases to be
employed by the Company for any reason including dismissal or resignation but not including death or retirement
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at the Retirement Age then the Vendor and Purchaser agree that this Agreement shall be deemed to be terminated
on the date of such cessation of employment with vacant possession of the Property to be given to the Vendor
within 28 days of the effective date the Employee ceases to be in the Company’s employ.
(d)
Subject to paragraph (e), if during the last 5 years of the Term of this Agreement the Employee ceases to be
employed by the Company for any reason including dismissal or resignation but not including death or retirement
at the Retirement Age then the Purchaser may elect to terminate this Agreement no later than the effective date the
Employee ceases to be in the Company’s employ unless the Purchaser has sold the Property to a third party as set
out in Clause 10 PROVIDED THAT if the Purchaser fails to make such election then the Purchaser shall on the last
day on which the Purchaser was entitled to do so be deemed to have made such election and this Agreement shall
be terminated with vacant possession of the Property to be given to the Vendor within 28 days of the effective date
the Employee ceases to be in the Company’s employ.
(e)
The provisions of paragraphs (c) or (d) shall not apply if, and only if:
(i)
the Employee on ceasing to be in the Company’s employ commences in the employ of a Related
Corporation; and
(ii)
prior to the Employee ceasing to be in the Company’s employ, the Purchaser is issued with written notice
by the Company (such issue of notice being in the Company’s absolute discretion) that the provisions of
this paragraph (e) are to apply; and
(iii)
within 45 days (or such longer period agreed to in writing by the Company in its absolute discretion) of
the Employee ceasing to be in the Company’s employ, the Purchaser executes such document or
documents, in a form approved by the Company, whereby the Purchaser’s purchase of the Property ceases
to be tied to the Employee being in the employ of the Company and instead is tied to the Employee being
in the employ of a Related Corporation.
(f)
Upon termination of this Agreement pursuant to this Clause or Clause 11:
(i)
the Purchaser shall deliver vacant possession of the Property to the Vendor in the same reasonable
standard of maintenance as existed at the Possession Date within 14 days of termination under paragraph
(b) or within 28 days of termination under paragraph (a);
(ii)
the Vendor shall pay the Net Termination Refund to the Purchaser within 1 calendar month of vacant
possession being given to the Vendor under this Clause, by ordinary cheque either delivered to the
Employee or posted to a forwarding address notified to the Vendor by the Employee;
(iii)
the Vendor shall be liable for all rates and taxes from the date vacant possession of the Property is given
to the Vendor.”
In addition in clause 10 which deals with the purchaser the right to sell to a third party it reads as follows:
“Neither the purchaser nor a Legal Person Representative shall sell the Property to a third party during the first 10 years of
the Term of this Agreement and shall not sell the property during the last 5 years of the Term of this Agreement unless the
Purchaser has previously furnished to the vendor, firstly, an offer to sell the Property to the Vendor which offer shall be at
the same price as that offered by a third party pursuant to a Third Party Offer.”
Both parties then maintain that clause 14 in particular clause 14 (b) are important in this dispute. Clause 14 reads as follows:
“14. STRUCTURAL ALTERATION AND DEFECTS
(a) The Purchaser agrees that during the Term of this Agreement he will:
(i)
not erect or commence to erect or allow to be erected or commenced any dwelling, shed, structure or
structural improvement or alteration to or upon the Property without first submitting to the Vendor four
copies of all plans specifications and details and obtaining the Vendor’s written approval which approval
shall be deemed to have been unconditionally given unless written notice to the contrary is served on the
Purchaser within sixty (60) days of the date of submission of those documents;
(ii)
not erect or commence to erect or allow to be erected or commenced any dwelling, shed, structure or
structural improvement or alteration to or upon the Property unless it complies fully with the plans,
specifications and details previously submitted to and approved by the Vendor;
(iii)
not install or allow to be installed any above or below ground swimming pool, spa, jacuzzi, or similar
structure without first submitting to the Vendor four copies of all plans specifications and details of the
proposed installation and at the Purchaser’s cost satisfy the Vendor that the proposed installation complies
fully with the specifications then prescribed by the Vendor for such installations particulars of which the
Vendor will supply to the Purchaser upon request and obtaining the prior written consent of the Vendor;
(iv)
at the request of the Vendor, but at the sole cost of the Purchaser, immediately dismantle, demolish or
otherwise rectify any dwelling, shed, structure or structural improvement or alteration to or upon the
Property erected by or on behalf of the Purchaser which does not comply with the plans, specifications
and details previously submitted to and approved by the Vendor, whether or not approval to that structure
or structural improvement or alteration has been given by the relevant local authority;
(v)
permit the Vendor to enter upon the Property at all reasonable times with reasonable notice during the
course of construction of any installation referred to in paragraph (iii) to inspect the installation and
works; and
(vi)
indemnify the Vendor against all loss or liability which may arise in relation to any installation approved
by the Vendor under paragraph (iii);
(b)
The Vendor will rectify major structural defects of a kind defined by the Vendor from time to time which arise in
respect of the Property during the Term of this Agreement if the Vendor is reasonably satisfied that they were not
caused or contributed to by any act or omission of the Purchaser.
(c)
The Purchaser agrees that the Vendor shall not be liable to the Purchaser for any act, neglect, omission or error in
any specifications for installation referred to in paragraph (a)(iii) of this Clause or by reason of any approval or
consent given to any such installation or by reason of any inspection or failure to inspect pursuant to paragraph
(a)(v) of this Clause.”
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Under clause 20 (a) (iii) the purchaser also covenants to “keep the property in good and substantial repair and condition.” So
clause 20 (b) is also relevant and reads as follows:
“(b)
If the Purchaser defaults in any of these obligations, the Vendor may serve on the Purchaser a written notice
specifying the default and stating its intention to remedy the same unless the default is remedied by the Purchaser
within a period of not less than 14 days from the date of service of the notice and if the Purchaser fails within
that period to remedy the default complained of then, and without prejudice to the Vendor’s other rights, the
Vendor may remedy the default and may recover from the Purchaser as a debt payable on demand the amount
outlaid in so doing with interest at the rate of 12% per annum computed from the date of payment by the Vendor
until repayment and such amount and interest shall until repayment constitute a charge on the Property.”
Exhibit A2 relates to the home owner having to pay all deductions and Mr Ross acknowledged that he entered into a ‘contract of
sale’ with the company to purchase the property under the Home Ownership Scheme. The contract then sets out his repayments,
air-conditioning, maintenance fee and hot water system replacement fee. At the time of purchase Mr and Mrs Ross also
acknowledged that they received various documents including a Unit Inspection Report
It is Mr Ross’ evidence unchallenged that his wife wrote various items on that report as matters that needed to be attended to. At
the front of that inspection report it says as follows:
“Under the terms and conditions of the Home Ownership Scheme a Pre-Sale Maintenance Inspection Report on the
property is to be completed by you prior to entering the Scheme.
A Company representative (Maintenance Inspector) will call on you at the appointed time. He will go through your
maintenance report with you and carry out a further inspection of your premises.
Each and every defect nominated by you or a Maintenance Inspector will be listed at that time and those items which in the
Company’s view require attention will be actioned by the Maintenance Inspector in due course. It must be understood that
not every request will be granted. Where this occurs the defect will be “NOTED” only and no Company action either now
or in the future will ensue in relation to those items.
Please complete the attached form and have it ready for the Maintenance Inspector when he calls. Should you have any
concerns please discuss them with the Inspector.”
At the back of the report it mentions; “Girders – (main metal supports) rusting out – (portal frames).”
The applicant then exhibited a number of documents regarding correspondence about the state of the portal frames and whose
responsibility it may have been to correct the problem. Exhibit A8 is a letter of 14 November 2001 to Mr Ross from Mr Ben
Dartnell, Building Surveyor with the town of Port Hedland. It reads as follows:
“We confirm that Council’s Building Surveyor carried out an inspection on the above property on 13 November 2001 as
per your request.
During the inspection it was noted that substantial corrosion had occurred at the base of a number of the universal columns
forming the portal frame for the building.
It is recommended that the columns be treated and recoated with an appropriate corrosion resistant coating where surface
rust has occurred. Columns which have significantly deteriorated may require replacement to ensure the structural integrity
of the building.”
Exhibit A9 is a letter of 22 November 2001, from Mr Ross to Mr O’Neill, Manager-Administration with the respondent.
“I am writing to you with regard to an issue with the Housing Department. The issue relates to the main footing structures
– universal structures forming the portal frame for the building, the footings are badly corroded. When the house was taken
over on the home-ownership scheme it was documented and needed to be repaired. I have been in this dwelling for six
years and this issue has been raised with the Housing Department over the past two years (with Mr Paul Saddler), with the
following responses:
1.
Funding not available at the time, awaiting on funding.
2.
Awaiting structural engineer’s report.
3.
Funding had been allocated to do a pool of houses.
4.
Awaiting structural engineer’s report.
This matter has been ongoing and some of the structure had badly corroded over time.
Attached to this letter is a report from the Building Surveyor from the Town of Port Hedland.
I hope this matter can be rectified in the near future.”
Exhibit A10 is Mr O’Neil’s response letter of 11 March 2002.
“I refer to your letter concerning the main footing structures of your house.
Astron Engineering were engaged to assess and make recommendations on the rusted structural steel sections. They have
undertaken calculations based on region D wind pressure per the wind code and their assessment is that the repairs to the
footings are an aesthetic rather than a structural requirement.
For your information, they have provided a repair specification which will be structurally acceptable. This specification is
attached.
In accordance with your housing contract, repairs of this nature are the responsibility of the householder.”
It can be seen from this change of correspondence that the issue of who repairs the base of the portal frames, has been a point of
contention for some time. The corrosion was identified by Mrs Ross in the Pre-sale Maintenance Inspection Report. No action
was taken at that time to rectify the corrosion. There is an indication, perhaps disputed, that this item was “NOTED” by the
company. Exhibit R3 is a letter dated 13 May 2002 from Tim O’Neill, Manager Site Administration to Mr Ross. It states:
“I have reviewed your housing file to determine if any commitment has been made to you concerning the portal frames at
your Leeds Street property.
The inspection carried out on 4 August 1995 includes an item:
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“ROOF – portal frames showing signs of rust – NOTED”
On the HOS Pre-sale Maintenance Inspection report it includes the definition of the terms used and which have been the
standard. It says:
“Items listed that are “NOTED” indicate a damage, fault or non standard item. No rectification work is intended to
that item, however the notation indicates that the company is aware that the item exists and you will not be held
responsible, if at some future time, you sell the property back to the company or transfer to another unit. Items which have
a tradesman noted against them will be rectified by the Company, at its cost.”
Accordingly, I confirm that:
1.
There is no commitment to repair the “signs of rust” noted in 1995.
2.
There is no commitment to repair the “signs of rust” at any time in the future.
3.
My advice to you in my previous letter that this issue is a householder maintenance obligation stands.
I trust this clarifies your concerns”
Mr Ross in his letter of November 2001 referred to his efforts to raise his concerns with the Housing Department over the “last
two years”. Mr O’Neil’s response of March 2002 makes clear that the corrosion is considered to be a maintenance issue for
which Mr Ross under the contract is responsible.
Mr Ross has recently received a quote in respect of the beams to the value of $3,275 (exclusive of GST). It is his unchallenged
evidence that he has recently had the beams on the south side painted. The evidence of Mr Symons leads to the conclusion that
such work will not be effective in resolving the problems in the frames.
A dispute arose before the Commission concerning this matter in 2002. It led to the respondent commissioning an experts report
from Connell Wagner by a Mr Stephen Symons, a principal of the firm. In that report Mr Symons concludes:
“Based on the preliminary inspection of column bases on site, it appears that there is generally a loss of between 10 and
20% of section capacity at this time. We are therefore satisfied that the column system is structurally sound as a whole,
however, we recommend that remedial action be taken in the short term, ie. within six to nine months, to prevent further
deterioration and maintain the long-term serviceability of these structural elements. This excludes the column in the north
eastern corner of the dwelling (and possibly others once the column bases are fully exposed which would require stiffening
in the form of web and flange plate addition.
We also recommend that a maintenance program be put in place and be monitored by the home owner. Monitoring the
bases of these columns on a regular basis and taking action by way of applying protective coatings, clearing away soil
build-up, etc on a regular basis, would have reduced the deterioration of these structural elements and will assist to do so in
the future.”
Earlier in the report Mr Symons notes the initial inspection report had cited corrosion in the portal frames at the time of purchase
and says this has been exacerbated while sustaining moisture round the column bases. He says: “introduction of the dolomite,
natural soils and other materials around the base of the columns all provide a median that retains moisture. In turn, the column
bases are exposed to sustained increased moisture thereby over time causing additional failure of the service coatings and the
increased corrosion and spalling of the steel work beneath. In some locations, this has resulted in total corroding of the web at
the base of the column”. Mr Symons notes that Mr Ross since owning the property had made various improvements which
included “adding a covered area to the south of the dwelling, adding a garage to the north of the dwelling, placing a concrete
path around a majority of the dwelling on the northern, eastern and southern sides and a concrete driveway (north) and patio area
(south). Mr Ross advised that he had also planted the gardens and that he usually hand watered these garden areas on a daily
basis. On the western and part of the southern and northern sides of the dwelling, Mr Ross also laid dolomite to assist reduce the
dust and weeds in these areas.” The report then goes on to explain how the covering of soil and concrete has led to increased
corrosion in the steel plates at the base of the frames.
In essence then Mr Ross says there was corrosion in the portal frames at the time he purchased the property. This corrosion was
never attended to by the respondent company and has progressively got worse. He says it is the respondent’s obligation to
correct the problem. The respondent in turn says that the problem is not a major structural problem. It has been exacerbated by
the improvements to the property made by Mr Ross, the build up of soil at the base of the frames and the watering of gardens.
Under the contract the respondent says that Mr Ross is responsible for maintenance of the property and the failure to do so has
led to the beams being in their current state. They say Mr Ross is then responsible for the repair to the portal frames and
ongoing maintenance of those frames.
The questions to be addressed are whether the denied contractual benefit that Mr Ross seeks is in fact part of his employment
contract and secondly if it is, then who under that contract is responsible for the repairs to the portal frames? There can be no
doubt on the expert evidence of Mr Symons and Mr Solomon that between four and seven of the portal frames require repair and
strengthening at the base of the column (ie the first 150 to 200 ml) and if left unattended will diminish the structural soundness
of the house in cyclonic conditions. It would appear also from Mr Symons’ evidence that since his report on 23 June 2003 that
the condition of the beams has worsened fairly rapidly, hence now the beams particularly in the north east corner of the property
are in urgent need of attention. The loss of section capacity has increased to 30 – 40%. In June 2003 some remedial work was
required. The column in the north east corner required stiffening. The number of columns that now require stiffening has
increased. In June 2003 Mr Symons was confident that the building was structurally sound because the loss of soundness in the
first two columns of the property would transfer the load to other columns and the house would still be sound. This would
appear now to be more doubtful, and potentially there is a difficulty in the front of the property in cyclonic conditions. There is
no evidence as to the state of the columns on purchase of the property by Mr and Mrs Ross. However, based on the inspection
report there was an appearance of rust at that time. Based on the evidence of Mr Solomon it would appear that the rust was in
what he refers to as the initiation phase, a phase that can take considerable time to develop. In any event the lack of attention to
maintenance on the beams plus the introduction of additional moisture has accelerated the deterioration of the beams.
Counsel for the respondent in closing submissions put that the contract in question is not part of Mr Ross’ contract of
employment; it is a contract instead between the three joint venturers and Mr Ross and his wife. It is a sale contract for property.
The obligation under the contract in sub-clause 14(b) fell to the joint venturers; not the respondent. The provisions of sub-clause
14(b) can also not be implied into Mr Ross’ employment contract. They are not necessary for reasons of business efficacy or
clarity. There can also be no implied term by virtue of the conduct of the respondent in acting as manager of the home
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ownership scheme on behalf of the joint venturers. Clause 2C of the contract makes it plain that the agreement and appendix to
it “comprise the entire agreement between the parties and supersedes all prior representations, negotiations, writings,
memoranda and agreements with respect to its subject matter.”
Mr Power submitted that if the Commission does not find in favour of the respondent on the above issues, then there are only
limited clauses in the sale contract which have a bearing on Mr Ross being an employee. He submits that sub-clause 14(b) is not
one such clause. What is being sought is for the Commission to make an order for specific performance on the respondent, who
is not party to the contract, but in respect of a provision in the contract. There can be no operation of an undisclosed principal.
Mr Ross knew what he was getting into. The respondent was only ever an agent and Mr Ross knows, and has always known
this.
Mr Power submitted that in any event under the contract Mr Ross would have to prove that the problem in question is a major
structural defect if the onus for fixing the problem is not to lie with him. In addition, if an order were to be made against the
respondent, then the Commission would have to be satisfied that the corrosion complained of was not caused by or contributed
to by the actions of Mr and Mrs Ross, or by something they failed to do. Mr Ross was told to attend to the corrosion problem as
early as March 2001. He was given a specification for what to do. He did not undertake any remedial work and the problem got
worse. He was again told to do something about the corrosion on 27 June 2003 and did not. Only recently has he had some
painting done, which is not adequate to rectify the problem. He is obliged under sub-clause 20(a)(iii) of the contract to keep the
property in good and substantial repair and condition. By his own evidence he did not fulfil that obligation. Mr Ross’ actions in
fact accelerated the corrosion to the portal frame through the improvements to the property he made. Mr Power for the
respondent rejects any submission that Mr Ross’ actions were approved by the respondent. Mr Power submitted that Mr Ross’
course of action is through the Civil Courts and not the Commission.
Mr Gandini for the applicant submitted that the respondent had changed their strategy on the housing policy. He submitted that
the respondent is now forcing employees to take civil action to remedy major structural defects on their housing. He contrasts
this to the evidence of Mr Rosario where the company made repairs to his home. Mr Gandini submitted that the issue of housing
as an industrial matter was dealt with in March 2002 by a Commission in Court Session in The Automotive, Food, Metals,
Engineering, Printing & Kindred Industries Union of Workers, Western Australian Branch and Others v BHP Iron Ore Limited
& Others (82 WAIG 2048). At paragraph 46 of their Decision said:
"While we recognise the submissions of the respondent, it would seem that the tax implications and joint venture ownership
of housing raised in those submissions have not been insurmountable issues when employment is terminated by reason of
redundancy. The reason for the termination of the contract of employment of itself could not change the resolution of those
issues. The same issues regarding housing are likely to arise whether or not the termination is by reason of redundancy.
The arrangement which has been recognised to have merit in a redundancy situation appears to us to be just as relevant in a
dismissal for reason other than redundancy. For those reasons, we see the granting of the unions’ claim as being equitable
in the circumstances of employment in the respondent’s iron ore operations in this region of the State.” (82 WAIG 2053)
He submits that an employee has exclusive access to the home ownership scheme as a term of the contract of employment.
Secondly, Mr Gandini submits that it is an implied term of the contract of employment that the whole of the terms of the contract
of sale are capable of being performed by the respondent and are incorporated into the employment contract. Alternatively, the
respondent as an agent has the obligation to perform the repairs proposed. One must consider the matrix of facts surrounding the
agreement in deciding whether a term is to be implied or not. In referring to the High Court decision in Byrne and Frew v
Australian Airlines Limited, (1995) 131 ALR 422 he quotes Deane J as follows ‘at p.428’.
“a term may be implied in a contract by established mercantile usage or professional practice or by a past course of dealing
between the parties.”
So a question of custom and usage comes into play. Mr Gandini submitted that the arrangement, the sale contract, is a mere
sham; it was all the respondent’s dealings, not the joint venturers. The evidence for the applicant is that employees thought they
were signing up with the respondent.
Mr Gandini for the applicant submitted that the custom and practice, for 15 or 20 years, has been that BHP owned the houses,
provided the houses and fixed the houses. There was at one time a housing committee comprising union and BHP
representatives. The arrangement of joint venturers is a sham; it is all BHP. Mr Gandini submitted that the documentary
evidence, for example Exhibit A13 which refers to “employee housing philosophy, policy and procedure’ makes it clear it is the
employer who is responsible. He submitted that this documentation makes it clear that the housing arrangements are part of the
employment contract. The scheme is at all times referred to as the BHP Iron Ore’s home ownership scheme. Mr Gandini
submitted that the notion of joint venturers is not mentioned, or at least plainly visible for someone to read (Transcript p.197).
On behalf of the applicant it is submitted that, in the alternative, BHP acts as the agent for the joint venturers, and hence required
to perform the repairs to Mr Ross’ house. The applicant accepts that in order for the work to be done by the company, under the
contract, the defect has to be a major structural defect. The applicant says the corrosion is now a major structural defect. The
improvements to the property were approved by the respondent, with the exception of aesthetic improvements like putting down
a lawn and garden.
Notwithstanding the submissions of counsel for the applicant I do not consider that there was any evidence led by the applicant
that the sale contract is somehow a sham and should be declared void (Transcript p.192). I must say that I wonder whether this
is a result that Mr Ross would really welcome. The evidence of Mr Rosario, Mr Johncock and Mr Ross is that they dealt with
the respondent at all times and their evidence at it highest is that they considered that they were dealing contractually with the
respondent. This evidence is not inconsistent with the fact that the respondent at all times acted as agent for the joint venture.
The contract is clear in its terms; it is made between Mr and Mrs Ross and the joint venturers who are BHP Minerals Pty Ltd,
Mitsui-Itochou Iron Pty Ltd and CI Minerals Pty Ltd. Mr Ross was clear about the contract he signed. The respondent
company, in its former identity, is named as the manager of the scheme; an agent for the joint venturers. It is the case that Mr
Ross could not be eligible to enjoy the benefit of the scheme unless he was an employee of the respondent company. Likewise,
subject to certain conditions, he can no longer enjoy the benefit of the scheme if he ceases to be an employee. The structure of
the scheme itself does not lead one to imply the housing contract into the employment contract. The scheme is, as its heading
suggests, one of home ownership. Hence rightly the sale contracts are made also with spouses or partners of the employee.
Mr Ross does not say that he somehow was misled in signing the contract or that he was under any duress at the time of entering
the contract. The evidence of Mr Ross, Mr Johncock and Mr Rosario thought that they were dealing at all times with the
respondent company is consistent with the respondent acting as an agent for the joint venturers and should not be taken more
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highly than that. As stated the contract is clear in its terms, there is no need to go behind the expression in the contract and
imply into the employment contract the terms of the sales contract. There is no need to do so for reasons of business efficiency,
clarity or to understand custom and usage between the parties to the employment contract.
Counsel for the applicant submits that somehow the evidence concerning custom and practice would lead the Commission to
issue an order against the respondent for the repairs. Again this is based on the evidence concerning witnesses for the applicant
having a history of dealing with the respondent on housing matters. Additionally, Mr Johncock was a union representative at
one time on the Housing Committee which included representatives of the respondent. This evidence does not amount to
custom and practice, which is notorious within the industry (see the Full Bench decision in BBEIU v Kirin Australia Pty Ltd
2002 WAIRC 05011). The evidence is commensurate with the respondent acting as agent.
In my view I do not need to go further than this. The parties to the actual housing sale contract are not before me. The three
joint venturers were not part of the proceedings. The matter I am dealing with concerns obligations arising from that sale
contract, and not more generally. The applicant submits that the Commission in Court Session, referred to earlier, has already
determined that home ownership is part of the employment contract. The claim before the Commission in Court Session was a
claim concerning the sale of a house upon termination for redundancy. I cannot see where the obligations arising from the
purchase of a home have been translated into the award or the employment contract.
I turn then to the real substance of the dispute. If I am wrong on the above and the respondent could somehow be ordered to
make the housing improvements sought, then what does the evidence lead to in terms of whether the claim has merit? It is clear
from the sale contract that Mr Ross is responsible for maintenance repairs and the company is responsible for correcting major
structural defects. There is no suggestion that the corrosion at time of purchase was a major structural defect. Mr Ross’s
circumstances differ in this regard from that of Mr Rosario. At the very least the extent of the problem was viewed differently
for these two houses. There was the presence of rust in the portal frames of Mr Ross’ home. This rust was not attended to by Mr
Ross or by the company. I note section D in the home ownership letter of 29 August 1995. It refers to Mr Ross having to sign a
notice once maintenance work on purchase has been completed and before the keys to the property are handed over. There is no
other notation on the maintenance report to indicate how the rust in the portal frames was viewed; other than Exhibit R3.
Clearly the sale and hand over of keys went ahead.
It would appear from Mr Ross’s own letter of 22 November 2001 that he started raising concerns about the corrosion in the
portal frames in approximately 1999. He says that he received a variety of responses from the housing department. Irrespective
no action was taken by either party to address the problem. Then in March 2002, Mr O’Neil made it clear to Mr Ross that the
company viewed Mr Ross as being responsible for correcting the problem and gave Mr Ross specifications for doing so. At all
times up to that point there is no evidence to suggest that the problem was in the nature of a major structural defect. In fact, not
until the consultant’s report of Mr Symons is an assessment of this nature made. Mr Symons’ report and his evidence lead to the
conclusion that the problem, at that time, was not a major structural defect. The base of the column in the north-east corner of
the house needed strengthening and the section capacity loss was in the order of 10 – 20%. However, Mr Symons considered
the house to be structurally sound as the weakness in that column could have been compensated for by the other columns.
This is no longer the situation. The section capacity loss has now increased to 30 or 40% and it is doubtful, according to the
evidence of Mr Symons, that the other frames would necessarily compensate for the damage in cyclonic conditions. Further, the
evidence of Mr Solomon would suggest that the deterioration in the beams will only become more pronounced and rapid. In my
view, it is now the case that the corrosion in the portal frames presents as a major structural defect.
The concern though is that the corrosion has reached that stage as no corrective action, except some painting which will not
assist, has been taken over the previous 9 years. The problem and the solution were known at least since March 2002 and most
likely earlier. There can be no doubt that the actions of Mr Ross in building up soil surrounding the portal frames, and watering
his gardening, lead to the acceleration of corrosion. Mr Ross was aware of this arising from Mr Symons report but took no
corrective action. Mr Ross undertook extensions to his house. These extensions were approved in my view. The
understandable establishment of gardens were not part of these improvements and would appear to have been the main
contributor to the cause of the accelerating corrosion. Given this background it is difficult to see how the company is then
responsible for a problem caused by Mr Ross and one that he did not seek to attend to, as he held a conflicting view as to who
was responsible. I consider that it is clear from Mr Solomon’s evidence that had the correct preventative maintenance been
applied to the beams then the problem would not have reached the current proportions. It is also the case that had Mr Ross not
covered with soil the base of the portal frames, and watered the soil, then the problem would not have been as bad and most
likely would not be a structural defect. I do not consider then that Mr Ross under the sale contract can claim that the company is
wholly responsible for solving the problem. His only argument can be that the company did not attend to the problem of initial
corrosion on purchase. It is highly likely that the problem at that stage was one of minor maintenance. Mr Ross’ actions since
taking the property have made the problem a lot worse. For these reasons also I would dismiss the application.
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Application dismissed
Mr L Gandini of Counsel
Mr A Power of Counsel and with him Mr R Kelly of Counsel

Order
HAVING heard Mr L Gandini of counsel on behalf of the applicant and Mr A Power and Mr R Kelly of counsel on behalf of the
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
THAT the application be and is hereby dismissed.
(Sgd.) S WOOD,
[L.S.]
Commissioner.
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Direction
HAVING heard Mr L Edmonds of counsel on behalf of the applicant and Ms L Gibbs of counsel on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs –
1. THAT the respondent file and serve upon the applicant a notice of answer and counter proposal in respect of the
herein application, particularising the respondent’s allegations in answer to the allegations made by the applicant on
behalf of Mr Lopez, by no later than 20 December 2004.
2. THAT each party shall give an informal discovery by serving its list of documents by 27 December 2004.
3. THAT inspection of documents shall be completed by 3 January 2004.
4. THAT the parties file and serve upon one another an outline of the evidence to be adduced by each witness
simultaneously and no later than 14 days prior to the date of hearing.
5. THAT the parties have liberty to apply on short notice.
(Sgd.) S J KENNER,
[L.S.]
Commissioner.
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Mr M Swinbourn
Ms S Davis

Reasons for Decision
Don Ajith Kaluthanthrige was employed by Mastercare Property Services (WA) Pty Ltd (“the respondent”) until 1 September
2003. As a result of Mr Kaluthanthrige not being given any further work by the respondent after this date the Australian Liquor,
Hospitality and Miscellaneous Workers’ Union Western Australian Branch (“the applicant”) commenced proceedings under s44
of the Industrial Relations Act 1979 (“the Act”) alleging that Mr Kaluthanthrige had been terminated in a harsh, unfair and
oppressive manner. Conciliation proceedings did not resolve the claim and the matter was referred for arbitration under
section 44(9) of the Act. The respondent denies that it harshly, oppressively and unfairly dismissed Mr Kaluthanthrige and
maintains that Mr Kaluthanthrige abandoned his employment.
The schedule of matters referred for hearing and determination (as amended at hearing) is as follows:
“1.
The applicant claims the respondent dismissed Don Ajith Kaluthanthrige on 1 September 2003 in circumstances
that were harsh, oppressive or unfair.
2.
The applicant seeks an order that the respondent compensate Mr Kaluthanthrige for his unfair termination taking
into account his loss of on-going employment, lack of notice at termination and loss of non-transferable benefits.
3.
The respondent denies the applicant’s claim that Mr Kaluthanthrige was unfairly terminated and opposes the
order sought.”
At the commencement of the proceedings it became clear that the applicant was incorrectly named as a result of a recent change
of name (see The Matter of an Application by the Australian Liquor, Hospitality and Miscellaneous Workers Union, Western
Australian Branch pursuant to s62 of the Act [2004] 84 WAIG 3207). Given the parties’ consent to naming the correct applicant
and the Commission’s powers under s27(1) of the Act and having formed the view that it was appropriate in the circumstances
to amend the application, I propose to issue an order that that the Australian Liquor, Hospitality and Miscellaneous Workers’
Union Western Australian Branch be deleted as the named applicant in this application and be substituted with the Liquor,
Hospitality and Miscellaneous Union, Western Australian Branch.
Background
A statement of agreed facts was filed by the parties and is as follows:
“1.
Don Ajith Kaluthanthrige was employed by Mastercare Property Services (WA) Pty Ltd (‘Respondent’) from 1
July 1999 until 28 October 2002, and then from 26 May 2003 until 1 September 2003.
2.
The Contract Cleaners Award 1986 No. A 6 of 1985 applied to Mr Kaluthanthrige’s employment.
3.
Mr Kaluthanthrige was previously employed as a cleaner with Servo Systems at the QV1 Building (‘QV1’) until
the Respondent took over the cleaning contract at QV1 in 1999.
4.
Mr Kaluthanthrige’s (sic) continued in the cleaning position that he had held with Servo Systems with the
Respondent when it took over at the QVI from 1 July 1999 until 28 October 2002.
5.
Mr Kaluthanthrige worked in this position on a permanent part-time basis.
6.
On 28 October 2002 Mr Kaluthanthrige took leave.
7.
Mr Kaluthanthrige approached the respondent in May 2003 requesting a financial statement for a bank loan.
8.
The Respondent offered Mr Kaluthanthrige work at this time.
9.
Mr Kaluthanthrige was engaged on 26 May 2003 as a cleaner at the Hyatt Centre on a permanent part-time basis.
10.
Mr Kaluthanthrige’s duties primarily consisted of cleaning the toilets.
11.
Mr Kaluthanthrige later requested to be moved to a position with different hours and was subsequently offered
the permanent part-time day position at the QVI building.
12.
Mr Kaluthanthrige accepted this position and commenced on 10 June 2003.
13.
Mr Kaluthanthrige worked seventy (70) hours per fortnight, earning $898.10 gross.
14.
Mr Kaluthanthrige’s duties consisted primarily of cleaning and maintaining the lobby area of the QVI building.
15.
Mr Kaluthanthrige was replaced at QVI on 1 September 2003.
16.
Mr Kaluthanthrige has not worked for the respondent since 1 September 2003.”
(Exhibit 1)
Applicant’s Evidence
Ms Fiona Bennett is currently employed by the applicant as an Organisers’ Team Leader and she was working as an organiser
with the applicant at the time Mr Kaluthanthrige ceased employment with the respondent. Ms Bennett stated that when she met
Mr Kaluthanthrige on 23 September 2003 he claimed that he was terminated by his supervisor at QV1 by telephone on the
evening of 1 September 2003 and he was told that his services were no longer required on the day shift at QV1 because the
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respondent would be employing a new employee who had been trained by Mr Kaluthanthrige in his position. Ms Bennett wrote
to the respondent on 23 September 2003 claiming that Mr Kaluthanthrige had been terminated, that his dismissal was unfair and
that Mr Kaluthanthrige had not been provided with any notice of his termination. The applicant also raised issues about other
outstanding entitlements owing to Mr Kaluthanthrige (Exhibit A1).
6
During a subsequent telephone discussion with the respondent’s Financial Controller Ms Sally-ann Davis, Ms Bennett was
advised that Mr Kaluthanthrige had not been terminated and that she was unaware that a new employee had been trained to
replace Mr Kaluthanthrige. Ms Davis stated that she understood Mr Kaluthanthrige had chosen not to continue working the day
shift at QV1 because of study commitments. The applicant then asked Ms Davis for confirmation of the respondent’s position in
writing. As a result of not receiving any correspondence from the respondent Ms Bennett sent another letter to the respondent
(Exhibit A2). A copy of the relevant parts of this letter is as follows:
“DON AJITH KALUTHANTHRIGE
I refer to our telephone conversation of 23 September, (sic) 2003 in relation to the above member. You indicated at this
time you did not believe that Don had been terminated from your company and had only just been removed from his shift
roster at the QV1 building. This you claim was based on a request from our member who indicated this shift no longer
was appropriate to him, due to his study obligations.
I raise a further query with you in relation to outstanding entitlement’s, (sic) in particular his last weeks (sic) pay prior to
the alleged termination, payment for one (1) days (sic) sick leave from 29 August 2003 and non payment of the toilet
allowance payable in accordance with the Contract Cleaners Award.
As it was claimed by you that your company had not officially terminated Don, I requested that you provide your official
position in relation to Don’s employment with your company in writing and a response to our claim for outstanding
entitlements. I have yet, to date, received (sic) a response from you and would appreciate this forthcoming by close of
business Tuesday 7 October 2003.”
(Exhibit A2)
7
The applicant received a response from the respondent on 7 October 2003 as follows (formal parts omitted):
“I refer to our telephone conversation of 23rd September 2003 and facsimile in relation to your above member. As I
indicated on the telephone I did not believe Don had been terminated from our employment that (sic) at his request he
could not do the day cleaners job as it interfered with his studies and could we find him an alternative position. (sic)
Don was the toilet cleaner at the Hyatt, however requested we find him a different job as he did not like toilet cleaning. We
offered him the day cleaner job at the QV-1 building with more hours as he also needed a letter for the bank for refinancing
and needed to show he was working more hours. Don only worked in this position for a short period of time before
approaching us to find alternative employment to which we are still looking. Don needs to contact the office and advise as
to exactly what he is able to do.
Entitlements
Leave entitlements are still in the system as an accrual.
Toilet allowance was paid to Don as the Toilet cleaner at the Hyatt.
On production of a medical certificate sick leave will be back paid.
Should you require any further information do not hesitate to contact the under signed.”
(Exhibit A3)
8
Ms Bennett understood that after 1 September 2003 Mr Kaluthanthrige waited for the respondent to allocate him to a suitable
position. Ms Bennett stated that during the discussions she had with the respondent concerning Mr Kaluthanthrige the
respondent did not identify any positions for Mr Kaluthanthrige.
9
Under cross-examination Ms Bennett stated that after receiving the letter from the respondent dated 7 October 2003 she advised
Mr Kaluthanthrige to contact the respondent about possible employment. Ms Bennett qualified that by saying that she
understood the respondent was aware of the nature of the work and the shifts that Mr Kaluthanthrige wanted to undertake.
10 Mr Kaluthanthrige stated that when he approached the respondent in May 2003 for a financial statement to assist him with
servicing a debt the respondent offered him a position working 10 hours per week cleaning toilets at the Hyatt Centre. Mr
Kaluthanthrige stated that he worked in this position for approximately four weeks and then transferred to the day shift position
at QV1 after approaching the respondent’s supervisor at QV1, Mr Steve Sotiroski, when the day shift employee resigned.
11 Mr Kaluthanthrige stated that the day shift at QV1 went from 6.00am to 2.00pm Monday to Friday, 70 hours per fortnight. Mr
Kaluthanthrige stated that even though he preferred to work the night shift at QV1 because the hours suited his part time studies
he was happy to work whatever shift was required of him by the respondent as he needed an income. Mr Kaluthanthrige stated
that when he asked Mr Sotiroski if he could undertake the night shift at QV1 he was told that this was not possible as someone
else was in this position. Mr Kaluthanthrige stated that he then asked Mr Sotiroski every couple of days about working the night
shift position as he believed the existing employee was not doing the job adequately. Mr Kaluthanthrige stated that Mr Sotiroski
asked him to train another person for his day shift position at QV1 over a period of approximately three weeks. When the
applicant asked why he was training this person Mr Sotiroski told him that it was so Mr Kaluthanthrige could be allocated to
another position and Mr Kaluthanthrige thought that this position would be the night shift at QV1. Mr Kaluthanthrige stated that
during this period Mr Sotiroski asked him to purchase the uniform for working at QV1 and he stated that he spent $30.00 on a
pair of trousers which was reimbursed by the respondent.
12 Mr Kaluthanthrige stated that when Mr Sotiroski contacted him in the evening of 1 September 2003 he advised him that the
respondent did not want to continue paying two persons to undertake the day shift at QV1 and he was told not to turn up for his
shift the next day. Mr Kaluthanthrige understood that Ms Anna Barabas had told Mr Sotiroski to tell him this and Mr Sotiroski
told Mr Kaluthanthrige that Ms Barabas would subsequently ring him about a new position. Mr Kaluthanthrige stated that even
though he waited for a call from Ms Barabas and the respondent has his current telephone details the respondent did not offer
him another position. Mr Kaluthanthrige said he was very disappointed, angry and upset when he was advised that he was no
longer required to work at QV1.
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Mr Kaluthanthrige stated that whilst working the day shift at QV1 the respondent offered him a night shift position at QV1
vacuuming for two hours per shift. Mr Kaluthanthrige told Mr Sotiroski that working two hours per day was insufficient for his
needs. Mr Kaluthanthrige stated that he did not tell the respondent that he did not want to work the day shift at QV1. Mr
Kaluthanthrige stated that he did not contact the respondent about a new position after 1 September 2003 because he had no trust
in the respondent and he did not want to be humiliated as he had previously asked for positions with the respondent. Mr
Kaluthanthrige stated that Ms Bennett did not contact him about contacting the respondent for possible employment.
Mr Kaluthanthrige stated that as a result of his termination he was depressed and stressed due to financial difficulties arising
from losing his job. Mr Kaluthanthrige also stated that he underwent counselling as a result of his employment with the
respondent ceasing. Mr Kaluthanthrige stated that he performed well and had been loyal to the respondent even though he was
working in a low paid position and was poorly treated by the respondent.
After ceasing employment with the respondent Mr Kaluthanthrige applied for a number of positions and earned $4,500.00 when
he worked for eight weeks between October 2003 and December 2003. He also earned $595.00 when he worked for two weeks
in March 2004 (see Exhibit A4). Mr Kaluthanthrige stated that after this date he unsuccessfully applied for other positions
including cleaning positions. Mr Kaluthanthrige stated that he then visited Sri Lanka in May 2004 and returned to Australia in
August 2004. Since mid August 2004 he has been assisting a friend in Geraldton in a coffee shop but is not receiving wages for
undertaking this work. Mr Kaluthanthrige stated that he understood he would have had long term employment for at least a year
with the respondent as he had worked for the respondent for many years, he had been a good employee and had only had one
break in service with the respondent.
Under cross-examination Mr Kaluthanthrige claimed that he did not have any discussions with Ms Barabas about wanting to
work the night shift at QV1. When asked why he did not contact the respondent after ceasing employment with the respondent
Mr Kaluthanthrige stated that he did not want to do so as he had contacted the respondent many times in the past for work and
he understood that Ms Barabas was going to contact him. Mr Kaluthanthrige stated that his home telephone number had not
changed since he filled out his original application for employment with the respondent in 1999 (Exhibit R2) nor had his mobile
phone number changed throughout his employment with the respondent.
Under re-examination Mr Kaluthanthrige stated that when he was offered the job of two hours vacuuming each evening at QV1
he understood that the hours were in addition to his existing job. He stated that he did not accept this position because there was
a break between ceasing his day shift and the hours involved in this position. Mr Kaluthanthrige stated that he did not fill out a
new application for employment when he re-commenced employment with the respondent in May 2003 and he confirmed that
Mr Sotiroski knew his mobile phone number.
Respondent’s Evidence
Ms Toni Norooz is the respondent’s payroll and administration officer. Ms Norooz stated that after Mr Kaluthanthrige ceased
working with the respondent on 1 September 2003, and at Ms Barabas’ request, she rang Mr Kaluthanthrige and was diverted to
his message bank. Ms Norooz stated that she also contacted Mr Sotiroski who said he would contact Mr Kaluthanthrige.
Ms Barabas is the respondent’s operations manager. Ms Barabas gave evidence that she was told by Mr Sotiroski that Mr
Kaluthanthrige did not want to continue working in the day shift position at QV1. Ms Barabas stated that after she met with Mr
Kaluthanthrige at QV1 and he stated that he wanted to change his current shift she then started looking for a different position
for Mr Kaluthanthrige and sent a new employee to QV1 to be trained to undertake Mr Kaluthanthrige’s day shift. Ms Barabas
stated that she waited for Mr Kaluthanthrige to indicate his preferred hours to her but he did not contact her. Ms Barabas
claimed that she tried to contact Mr Kaluthanthrige however she was unable to reach him.
Under cross-examination Ms Barabas was asked when she met Mr Kaluthanthrige at QV1. Initially Ms Barabas stated that it
was in September 2003 but when Ms Barabas was reminded that the applicant was no longer working with the respondent she
stated that the conversation may have taken place in mid-August. Ms Barabas stated that when she met Mr Kaluthanthrige at
QV1 he indicated that he wanted to change his shift at QV1 and Mr Kaluthanthrige told her that he wanted to cease working the
day shift as soon as possible. As a result she found a replacement for Mr Kaluthanthrige who was trained over two to three days.
Ms Barabas stated that she chose to cease allocating work to Mr Kaluthanthrige on 1 September 2003 as that date marked the
end of the respondent’s pay period. Ms Barabas confirmed that she did not speak to Mr Kaluthanthrige after meeting with him
in mid-August even though she tried to contact him on the telephone. Ms Barabas stated that she understood that Mr
Kaluthanthrige did not want to work on a full time basis.
Ms Barabas confirmed that apart from two hours vacuuming on the night shift at QV1 the respondent offered no other position
to Mr Kaluthanthrige as the respondent could not contact him. Ms Barabas stated that she told Mr Sotiroski to tell Mr
Kaluthanthrige to contact the respondent after 1 September 2003. Ms Barabas stated that she was unaware that Mr
Kaluthanthrige was experiencing financial difficulties in September 2003.
Submissions
The applicant maintains that Mr Kaluthanthrige was terminated and did not resign and relies on the authorities contained in
Bernadette Minato v Palmer Corporation Ltd (1995) 63 IR 357; The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western Australian Branch v G&G Steelworks (1999) 79 WAIG 880; Ian Noble Morrison
v Product Management Group International Pty Ltd (2002) 82 WAIG 3309; Leanne Bramwell v Swan Yacht Club (Inc) (1997)
77 WAIG 1996. The applicant argues that Mr Kaluthanthrige was terminated at the respondent’s initiative. When Mr
Kaluthanthrige asked the respondent to work a different shift at QV1 he was assured of ongoing employment however, after
telling Mr Kaluthanthrige that it no longer required Mr Kaluthanthrige to undertake the day shift at QV1, the respondent did not
allocate any further work to Mr Kaluthanthrige and as Mr Kaluthanthrige was not allocated any further work he was therefore
terminated by the respondent.
The applicant argues that Mr Kaluthanthrige was treated unfairly when he was terminated and that Mr Kaluthanthrige did not
misconduct himself to warrant being terminated in a summary manner. Mr Kaluthanthrige had a lengthy and positive
employment history with the respondent even though it was not continuous, he was not given any warnings that he would be
ceasing work on the day shift at QV1 as at 1 September 2003, Mr Kaluthanthrige was not given any notice of his termination nor
has Mr Kaluthanthrige been given a payment in lieu of notice. Further, Mr Kaluthanthrige had no intention of ceasing his
employment with the respondent as at 1 September 2003 given his difficult financial situation.
As Mr Kaluthanthrige became upset and unwell due to his termination and the way it was effected the applicant argues that Mr
Kaluthanthrige was treated callously by the respondent and he therefore should be compensated for injury.
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Mr Kaluthanthrige mitigated his loss by making reasonable attempts to obtain alternative employment and he obtained two jobs
after his termination. The applicant maintains that reinstatement is impracticable given the effluxion of time and given that Mr
Kaluthanthrige now resides in Geraldton. The applicant argues that Mr Kaluthanthrige is entitled to the maximum amount of
compensation as he would have had an ongoing expectation of long term employment with the respondent, there were no issues
with Mr Kaluthanthrige’s performance and Mr Kaluthanthrige had a lengthy employment history with the respondent. Based on
earning $898.10 per fortnight the applicant is therefore claiming $11,675.30 in lost wages, as well as compensation for injury.
The respondent submits that Mr Kaluthanthrige abandoned his employment. The respondent maintains that when Mr
Kaluthanthrige requested to work the night shift position at QV1 as the day shift did not suit him the respondent tried to
accommodate Mr Kaluthanthrige’s request. The respondent attempted to contact Mr Kaluthanthrige after 1 September 2003 to
obtain information about alternative hours he wished to work but Mr Kaluthanthrige did not respond.
Findings and Conclusions
I listened carefully to the witnesses whilst giving evidence. I take no issue with the evidence of Ms Norooz or Ms Bennett as in
my view they gave their evidence clearly and confidently and to the best of their recollection.
I have doubts about the evidence given by both Mr Kaluthanthrige and Ms Barabas. I find it difficult to accept Mr
Kaluthanthrige’s evidence that he trained his replacement at QV1 over a period of three weeks as it is my view that it would be
most unusual for an employer to train an employee for the work that Mr Kaluthanthrige was undertaking and to have two
employees undertaking the same job, over such an extensive period of time. I find that Ms Barabas' evidence was inconsistent in
parts. Ms Barabas initially claimed that she met Mr Kaluthanthrige to discuss changing his existing position in September 2003
which was after Mr Kaluthanthrige ceased working with the respondent. When she was reminded of this inconsistency she
revised her evidence and stated that she met with Mr Kaluthanthrige in August 2003. I find it difficult to accept Ms Barabas’
claim that she unsuccessfully tried to contact Mr Kaluthanthrige on a number of occasions after 1 September 2003 as the
respondent had access to Mr Kaluthanthrige’s current phone numbers (both land line and mobile) during this period and it
appears that Mr Sotiroski had no difficulty contacting Mr Kaluthanthrige prior to 1 September 2003. Given that I have concerns
about the evidence given by both Mr Kaluthanthrige and Ms Barabas I treat their evidence with caution.
Did Mr Kaluthanthrige resign or was he dismissed?
In this particular case there needs to be a determination as to whether or not Mr Kaluthanthrige was dismissed in order to attract
the Commission’s jurisdiction.
In Mohazab v Dick Smith Electronics Pty Ltd (No 2) (1995) 62 IR 200 at 205, the Full Court of the Industrial Relations Court of
Australia said:
“…‘termination at the initiative of the employer’ involves a ‘termination in which the action of the employer is the principal
contributing factor which leads to the termination of the employment relationship … [A]n important feature is that the act of
the employer results directly or consequentially in the termination of the employment and the employment relationship is not
voluntarily left by the employee. That is, had the employer not taken the action it did, the employee would have remained in
the employment relationship’.”
(See ‘Law of Employment’ Macken, O’Grady, Sappideen and Warburton 5th Edition page 326.)
In Chris Toncich v People Who Care Incorporated (2003) 84 WAIG 401 at p403, Kenner C said:
“The question of a resignation, truly voluntary, or a dismissal, is a jurisdictional fact necessary to be found by the
Commission in order to ground jurisdiction in matters of this kind. It is well settled that to attract the Commission’s
jurisdiction in claims of this kind, an employee must be “dismissed”: Gallotti v Argyle Diamond Mines Pty Ltd (2003) 83
WAIG 353 (IAC); (2003) 83 WAIG 919 (FB). It is also the case, that in circumstances of a “resignation”, apparently
tendered by an employee, those circumstances may be a dismissal for the purposes of the Act, if the contract of
employment is not terminated truly voluntarily by the employee: Attorney - General v WA Prison Officers Union (1995)
75 WAIG 3156. Furthermore, an employee may be “constructively dismissed”, in the event that the employer conducts
itself by way of a breach of the contract of employment, going to its root, so as to justify its acceptance by the employee:
Western Excavating (EEC) Ltd v Sharp [1978] QB 761 per Denning MR at 769.”
In Minato v Palmer Corporation Ltd (1995) 63 IR 357 at 361 Murphy JR stated:
"The legal position is set out in the case of Sovereign House Security Services Ltd v Savage [1989] IRLR 115 where at
116 May LJ said:
"In my opinion, generally speaking, where unambiguous words of resignation are used by an employee to the
employer direct or by an intermediary, and are so understood by the employer, the proper conclusion of fact is that
the employee has in truth resigned. In my view tribunals should not be astute to find otherwise …
However, in some cases there may be something in the context of the exchange between the employer and the
employee or, in the circumstances of the employee him or herself, to entitle the tribunal of fact to conclude that
notwithstanding the appearances there was no real resignation despite what it might appear to be at first sight." "
On the basis of the following findings I conclude that the cessation of Mr Kaluthanthrige employment with the respondent was
at the respondent’s instigation and that the respondent’s actions effectively led to Mr Kaluthanthrige being dismissed.
Paragraph 4 sets out the uncontested background to this dispute.
I accept Mr Kaluthanthrige’s evidence that soon after he returned to work with the respondent at QV1, after having worked for
the respondent at the Hyatt Centre, he asked Mr Sotiroski if he could work the night shift at QV1 to assist him with his studies
and other commitments. I accept Mr Kaluthanthrige’s evidence that when he indicated to Mr Sotiroski that he wanted to work
the night shift at QV1 he did not ask to be shifted from his day shift role at QV1 without being allocated an alternative position
with the respondent working similar hours to his existing position. I have reached this conclusion based on Mr Kaluthanthrige’s
uncontested evidence about his discussions with Mr Sotiroski, Mr Kaluthanthrige’s evidence that he needed to work close to
full-time hours due to his financial circumstances and I also take into account Mr Kaluthanthrige’s conduct prior to
recommencing work at QV1 whereby he was prepared to undertake any work which was available with the respondent including
cleaning toilets at the Hyatt Centre in order to obtain employment and earn wages. Further, Ms Barabas did not claim that
during her discussion with Mr Kaluthanthrige in August 2003 Mr Kaluthanthrige stated that he wanted to cease working with the
respondent if he was not allocated the night shift position at QV1. I therefore find that when Mr Sotiroski told Mr
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Kaluthanthrige not to report for work on the day shift at QV1 on 1 September 2003 and the respondent did not allocate any
further work to Mr Kaluthanthrige after this date, this constituted a termination of Mr Kaluthanthrige’s employment at the
respondent’s initiative.
I reject the respondent’s claim that Mr Kaluthanthrige abandoned his employment as at 1 September 2003 as there was no
evidence that Mr Kaluthanthrige ceased employment with the respondent at his own initiative, nor was there any evidence that
Mr Kaluthanthrige informed the respondent that he did not wish to continue working with the respondent if he was unable to
undertake the night shift at QV1.
Was Mr Kaluthanthrige unfairly terminated?
As I have found that Mr Kaluthanthrige was terminated by the respondent I am required to assess whether in all of the
circumstances his termination was unfair.
The test for determining whether a dismissal is unfair or not is well settled. The Commission is to decide whether the legal right
of the respondent to dismiss Mr Kaluthanthrige has been exercised harshly or oppressively against him so as to amount to an
abuse of that right (see Undercliffe Nursing Home v The Federated Miscellaneous Workers' Union of Australia, Hospital,
Service and Miscellaneous WA Branch [1985] 65 WAIG 385). Where an employee is dismissed summarily the onus is on the
employee to demonstrate the dismissal was not fair on the balance of probabilities. However, there is an evidential onus upon
the employer to prove that the summary dismissal is justified (Newmont Australia Ltd v The Australian Workers' Union, West
Australian Branch, Industrial Union of Workers (1988) 68 WAIG 677 at 679).
I find that Mr Kaluthanthrige was treated unfairly when the respondent took him off the day shift at QV1 on 1 September 2003
without notice and did not allocate him any further work after 1 September 2003. I have already found that Mr Kaluthanthrige
did not expect to be terminated when he asked to be allocated night shift duties at QV1 working similar hours to his existing
hours on the day shift at QV1. Apart from the respondent’s difficulty in contacting Mr Kaluthanthrige no evidence was given by
the respondent explaining the reason for not allocating Mr Kaluthanthrige further work after 1 September 2003. I find it
implausible that the respondent was unable to contact Mr Kaluthanthrige to discuss future work options with him. The
respondent had access to both Mr Kaluthanthrige’s mobile telephone number and land line and it appears that Mr Sotiroski had
no difficulty contacting the applicant at short notice prior to 1 September 2003. Even though I accept that Ms Norooz made
efforts to contact Mr Kaluthanthrige her calls were unsuccessful in reaching Mr Kaluthanthrige. Further, both Ms Norooz and
Ms Barabas gave evidence that they asked Mr Sotiroski to contact Mr Kaluthanthrige after 1 September 2003 and there was no
evidence that he did so. In my view possible job options could have been put to the applicant in a timely manner via Mr
Sotiroski (he had the applicant’s mobile number) or by letter to Mr Kaluthanthrige. Even though I accept Ms Bennett’s evidence
that on or about 7 October 2003 she told Mr Kaluthanthrige that he should confirm his availability for work with the respondent,
this was over five weeks after Mr Kaluthanthrige ceased working with the respondent. In any event, I accept that the
respondent was aware of the nature of the work and the hours that Mr Kaluthanthrige wanted to undertake and that the
respondent was aware that Mr Kaluthanthrige required work due to his difficult financial circumstances. I find that as Mr
Kaluthanthrige wanted to work close to full-time hours to assist him with his financial situation the position the respondent
offered to Mr Kaluthanthrige of two hours per night vacuuming at QV1 did not constitute suitable alternative employment for
Mr Kaluthanthrige. Further, no performance issues were raised by the respondent about Mr Kaluthanthrige’s ability to
undertake his duties. As Mr Kaluthanthrige was willing and able to continue working with the respondent and gave no
indication to the contrary to the respondent I therefore find that there was no reason for Mr Kaluthanthrige to be terminated by
the respondent on 1 September 2003 and not allocated ongoing employment after this date.
I find that Mr Kaluthanthrige’s termination was effected in a procedurally unfair manner. I accept Mr Kaluthanthrige’s evidence
that he was contacted by Mr Sotiroski on the evening of 1 September 2003 and told not to report for duty the following day. As
a result Mr Kaluthanthrige was not given any notice of his termination, he was not given any warning that his employment was
to cease as at 1 September 2003 and he was unable to canvass alternatives to his termination from his existing shift.
In all of the circumstances I therefore find that Mr Kaluthanthrige was unfairly terminated.
Compensation
Mr Kaluthanthrige is not seeking re-instatement and I am satisfied on the evidence that the working relationship between Mr
Kaluthanthrige and the respondent has broken down such that an order for re-instatement or re-employment would be
impracticable.
I therefore now turn to the question of compensation. I apply the principles set out in Bogunovich v Bayside Western Australia
Pty Ltd (1998) 78 WAIG 3635 and Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886. On the evidence, I
am satisfied Mr Kaluthanthrige took reasonable steps to mitigate his loss and in any event the respondent did not satisfy the onus
on it to demonstrate that he has failed to mitigate his loss. I find that Mr Kaluthanthrige made efforts to seek out alternative
employment after he was terminated. I accept that after it became clear to Mr Kaluthanthrige that the respondent was not going
to offer him any further work, he applied for alternative positions and in October 2003 he obtained employment for eight weeks
earning $4,500.00 gross. I also accept that Mr Kaluthanthrige obtained one other position prior to visiting Sri Lanka in May
2004 and that he earned $595.00 gross in this position and that he returned to Australia in August 2004.
I am satisfied Mr Kaluthanthrige had an ongoing expectation of work for at least 12 months with the respondent because Mr
Kaluthanthrige had a permanent, part-time position with the respondent, the respondent had no performance issues with Mr
Kaluthanthrige over the reasonably lengthy albeit interrupted period of time that Mr Kaluthanthrige worked for the respondent,
he was a loyal employee and he was prepared to be flexible in the type of work he undertook for the respondent. I therefore find
that Mr Kaluthanthrige should be compensated for his loss of earnings for a period of 12 months minus any period during this
time that Mr Kaluthanthrige was unavailable to work. I calculate Mr Kaluthanthrige’s loss to be:
$898.10 gross per fortnight x 26
=
$23,350.60
Less earnings
=
$ 5,095.00
$18,255.60
Less time overseas May to Mid
August 2004 (15 weeks)
=
$ 6,735.75
Loss
=
$11,519.85 gross
Injury
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The notion of injury must be treated with some caution (AWI Administration Services Pty Ltd v Andrew Birnie (2001) 81 WAIG
2849). In AWI Administration Services Pty Ltd v Birnie (op cit) at 2862 Coleman CC and Smith C observed:
“It is accepted that there is an element of distress associated with almost all employer initiated terminations of employment.
For injury to be recognised by way of compensation and thereby fall outside the limits which can be taken to have normally
been associated with a harsh, oppressive or unfair dismissal there needs to be evidence that loss of dignity, anxiety,
humiliation, stress or nervous shock has been sustained. Injury embraces the actual harm done to an employee by the
unfair dismissal. It comprehends ‘all manner of wrongs’ including being treated with callousness (Capewell v Cadbury
Schweppes Australia Limited (1998) 78 WAIG 299).”
46 I find that the manner and timing of Mr Kaluthanthrige’s termination by the respondent led to Mr Kaluthanthrige suffering
injury over and above that which is normally associated with a dismissal. I find that as a result of the summary and unexpected
nature of his termination that Mr Kaluthanthrige was upset, angry and very disappointed at his treatment given his dedicated
service to the respondent and that the impact of his termination was one of the factors which led him to attend counselling. I
also find that the respondent treated Mr Kaluthanthrige in a callous manner by not making any genuine attempts to contact Mr
Kaluthanthrige after 1 September 2003 to allocate him further work. As I consider that the respondent’s treatment of Mr
Kaluthanthrige was unwarranted and caused him injury it is my view that an award of $500 should be made to Mr
Kaluthanthrige.
47 I have found that Mr Kaluthanthrige is due $12,019.85 gross as compensation for his loss and injury which is more than the
maximum amount of compensation he is entitled to under the Act for his unfair termination ($11,675.30). I therefore order that
an amount of $11,675.30 gross be paid to Mr Kaluthanthrige as compensation for his unfair dismissal.
48 A minute of proposed Order will now issue.
45

2005 WAIRC 00728

CORAM
DATE
FILE NO/S
CITATION NO.

ALLEGED UNFAIR DISMISSAL
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN BRANCH
APPLICANT
-vMASTERCARE PROPERTY SERVICES (WA) PTY LTD
RESPONDENT
COMMISSIONER J L HARRISON
THURSDAY, 17 MARCH 2005
CR 252 OF 2003
2005 WAIRC 00728

Result

Application alleging unfair dismissal upheld and order issued for compensation in lieu of reinstatement.

PARTIES

Order
HAVING HEARD Mr M Swinbourn on behalf of the applicant and Ms S Davis on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby:
1
DECLARES THAT the dismissal of Don Ajith Kaluthanthrige by the respondent was unfair and that
reinstatement is impracticable.
2
ORDERS the respondent to pay Don Ajith Kaluthanthrige compensation in the sum of $11,675.30 gross within
seven (7) days of the date of this order.
(Sgd.) J L HARRISON,
[L.S.]
Commissioner.
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2005 WAIRC 00781

PARTIES

DISPUTE REGARDING SUSPENSION OF UNION MEMBERS.
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
OCS SERVICES

CORAM
DATE
FILE NO/S
CITATION NO.

APPLICANT
-vLIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN BRANCH
RESPONDENT
COMMISSIONER J L HARRISON
TUESDAY, 22 MARCH 2005
CR 41 OF 2005
2005 WAIRC 00781

Result

Order issued

Order
WHEREAS this is a matter referred for hearing and determination pursuant to s44 of the Industrial Relations Act 1979 (“the Act”);
and
WHEREAS the Commission listed the matter for hearing on 18 March 2005; and
WHEREAS by letter dated 15 March 2005 the Commission advised the parties and Centro Maddington that as Centro Maddington
could be a party to any orders that may issue in relation to this application that the Commission was considering issuing an order that
Centro Maddington be joined as a party to this application in accordance with s27(1)(j) of the Act; and
WHEREAS on 18 March 2005 at the commencement of the hearing Centro Maddington indicated that it wished to be joined to these
proceedings and there was no objection from the applicant and the respondent to Centro Maddington being joined as a party to this
application; and
WHEREAS the Commission is of the view that in the circumstances it is appropriate that Centro Maddington be joined as a party to
this application;
NOW THEREFORE HAVING heard Mr M D Cuerden of counsel on behalf of OCS Services and Centro Maddington and Mr A Gill
of counsel on behalf of the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders –
THAT Centro Maddington be and is hereby joined as a party to this application.
(Sgd.) J L HARRISON,
[L.S.]
Commissioner.

2005 WAIRC 00822

PARTIES

DISPUTE REGARDING SUSPENSION OF UNION MEMBERS.
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
OCS SERVICES

CORAM
DATE
FILE NO/S
CITATION NO.

APPLICANT
-vLIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN BRANCH
RESPONDENT
COMMISSIONER J L HARRISON
WEDNESDAY, 30 MARCH 2005
CR 41 OF 2005
2005 WAIRC 00822

Result

Order issued

Order
WHEREAS this is a matter referred for hearing and determination pursuant to s44 of the Industrial Relations Act 1979; and
WHEREAS the matter was set down for hearing on 18 March 2005; and
WHEREAS on 18 March 2005 the applicant put submissions to the Commission that the hearing should be adjourned; and
WHEREAS after hearing from the parties the Commission granted the adjournment; and
WHEREAS the Commission is of the view that an order should issue to ensure the expeditious hearing of the application;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders:
1)
THAT the parties are to exchange the names of witnesses to be called to give evidence by no later than 30 March
2005.
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4)
5)
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Each party is to file and serve on the other party a summary of the background to the dispute and the nature of
investigations undertaken in relation to the issues surrounding this dispute by no later than 1 April 2005.
The applicant is to file and serve on the respondent a summary of the employment history of each of the
employees the subject of this application by no later than 1 April 2005.
Discovery of documents is to be informal. The parties are to exchange any documents they will be relying on at
the hearing by no later than 31 March 2005.
Liberty to apply is granted to the parties in relation to the above matter.
(Sgd.) J L HARRISON,
Commissioner.

2005 WAIRC 00821

PARTIES

DISPUTE REGARDING SUSPENSION OF UNION MEMBERS.
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
OCS SERVICES

CORAM
DATE
FILE NO/S
CITATION NO.

APPLICANT
-vCENTRO MADDINGTON, LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION,
WESTERN AUSTRALIAN BRANCH
RESPONDENT
COMMISSIONER J L HARRISON
WEDNESDAY, 30 MARCH 2005
CR 41 OF 2005
2005 WAIRC 00821

Result

Order issued

Order
WHEREAS by order issued by the Commission on 22 March 2005 Centro Maddington was joined as a party to this application; and
WHEREAS at a conference convened on 24 March 2005, Centro Maddington sought to be removed as a party to this application as it
no longer has an objection to the two employees the subject of this application returning to work at the Centro Maddington site and
this was confirmed in writing to the Commission by Centro Maddington by letter dated 24 March 2005; and
WHEREAS the applicant and other respondent to the application agreed to Centro Maddington being removed as a party to the
application; and
WHEREAS the Commission is of the view that in the circumstances it is appropriate that Centro Maddington be removed as a party
to this application;
NOW THEREFORE HAVING heard Mr R Lilburne of counsel on behalf of OCS Services, Mr P McDonald on behalf of Centro
Maddington and Mr A Gill of counsel on behalf of the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch, and
by consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders –
THAT Centro Maddington be and is hereby removed as a party to this application.
(Sgd.) J L HARRISON,
[L.S.]
Commissioner.

2005 WAIRC 00842

PARTIES

DISPUTE REGARDING SUSPENSION OF UNION MEMBERS.
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
OCS SERVICES

CORAM
DATE
FILE NO/S
CITATION NO.

APPLICANT
-vLIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN BRANCH
RESPONDENT
COMMISSIONER J L HARRISON
FRIDAY, 1 APRIL 2005
CR 41 OF 2005
2005 WAIRC 00842

Result

Order issued
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Order
WHEREAS this is a matter referred for hearing and determination pursuant to Section 44 of the Industrial Relations Act 1979; and
WHEREAS the Commission listed the matter for hearing and determination on 4 April 2005; and
WHEREAS on 30 March 2005 the applicant advised the Commission that the matter had settled and the hearing was vacated; and
WHEREAS on 30 March 2005 the applicant lodged a Notice of Discontinuance;
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders:
THAT the application be, and is hereby, dismissed.
(Sgd.) J L HARRISON,
[L.S.]
Commissioner.

CONFERENCES—Notation of—

Australian Liquor,
Hospitality and
Miscellaneous Workers
Union, Western Australian
Branch

Mastercare Property
Services (WA) Pty Ltd

Commissioner/
Conference
Number
Harrison C
CR 252/2003

Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union of
Workers - Western
Australian Branch, The

Inghams Enterprises Pty
Ltd

Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union of
Workers - Western
Australian Branch, The

Parties

Dates

Matter

Result

N/A

Alleged unfair
dismissal

Upheld

Kenner C
CR 180/2004

30/03/05

Dispute over a
written warning
to union
member

Discontinued
by leave

Kalgoorlie Consolidated
Gold Mines Pty Ltd

Kenner C
C 2/2005

17/02/05

Dispute
regarding the
termination of
union member

Discontinued

Civil Service Association of
Western Australia
Incorporated, The

Director General,
Disability Services
Commission

Scott C
PSAC 11/2005

18/3/05

Concluded

Civil Service Association of
Western Australia
Incorporated, The

Director General,
Department of Justice

Scott C
PSAC 4/2005

20/1/05

Civil Service Association of
Western Australia
Incorporated, The

Director General,
Department of Justice

Scott C
PSAC 8/2005

24/2/05

A dispute
regarding the
interpretation of
"Emergency
duty"
Dispute
regarding the
decision to
terminate
employment of
union member
Dispute re salary
difference whilst
employee under
investigation

Civil Service Association of
Western Australia
Incorporated, The

Department of Culture
and the Arts

Kenner C
PSACR 27/2004

N/A

Alleged
termination of
contract

Discontinued
by leave

Civil Service Association of
Western Australia
Incorporated, The

Director General,
Department of Education
and Training

Harrison C
PSACR 28/2004

N/A

Leave
entitlements for
union member

Dismissed

Concluded

Concluded
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Civil Service Association
Of Western Australia
incorporated, The\

Managing Director,
Water Corporation

Commissioner/
Conference
Number
Scott C
PSAC 7/2005

Construction, Forestry,
Mining and Energy Union
of Workers, The

Womens and Childrens
Health Service

Scott C
C 244/2004

N/A

Health Services Union of
Western Australia (Union of
Workers)

Director General Of
Health In Right Of The
Minister For Health As
The Board Of The
Metropolitan Health
Service At North
Metropolitan Health
Service

Scott C
PSAC 9/2005

Liquor, Hospitality and
Miscellaneous Union,
Western Australian Branch

Braemar Presbyterian
Homes for the Aged

PB Foods Ltd

West Australian
Newspapers Ltd

Parties

Dates
8/3/05
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Matter

Result

Dispute
regarding
alternative
employment
offered to union
member
Dispute
regarding
reclassification
process

Concluded

N/A

Dispute
regarding
harassment in
the workplace

Concluded

Scott C
C 217/2004

29/11/04

Termination of
Union Member

Concluded

Liquor, Hospitality and
Miscellaneous Union,
Western Australian
Branch

Kenner C
C 46/2005

N/A

Discontinued

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of
Workers - Western
Australian Branch, The

Wood C
C 13/2005

24/1/05,
11/2/05,
16/2/05,
23/3/05

Dispute
regarding
signing of new
enterprise
bargaining
agreement
Dispute
regarding
industrial action

Concluded

Concluded

CORRECTIONS—
2005 WAIRC 00946

CORAM
DATE
FILE NO.
CITATION NO.

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH
APPLICANT
-vANGLICAN HOMES FOR THE AGED (INCORPORATED) AND OTHERS
RESPONDENTS
CHIEF COMMISSIONER A R BEECH
WEDNESDAY, 6 APRIL 2005
APPL 678 OF 2003
2005 WAIRC 00946

Result

Correction Order issued

PARTIES

85 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

1389

Correction Order
WHEREAS on 11 March 2005 an order in this matter was deposited in the Office of the Registrar;
AND WHEREAS on 31 March 2005 the respondents’ representative wrote to the Commission advising that the order contained an
error;
AND WHEREAS the respondents’ representative requested that the Commission issue an order to correct that error;
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
THAT the schedule to the order issued by the Commission in application 678 of 2003 on 11 March 2005 be corrected by
the attached schedule.
(Sgd.) A R BEECH,
Chief Commissioner.

[L.S.]

1.
(4)

SCHEDULE
Clause 10 – Overtime: Delete subclause (4) of this clause and insert the following in lieu thereof:
Where an employee is required to work overtime and such overtime is worked for a period of at least two hours in excess
of the required daily hours of work, the employee shall be provided with a meal free of cost, or shall be paid the sum of
$7.85 as meal money.
Provided that where the employee has been advised of the requirement to work overtime on the previous day or earlier this
subclause shall not apply.

2005 WAIRC 00966

CORAM
DATE
FILE NO.
CITATION NO.

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH
APPLICANT
-vP S ADAMS AND OTHERS
RESPONDENTS
CHIEF COMMISSIONER A R BEECH
WEDNESDAY, 6 APRIL 2005
APPL 673 OF 2003
2005 WAIRC 00966

Result

Correction Order issued

PARTIES

Correction Order
WHEREAS on 11 March 2005 an order in this matter was deposited in the Office of the Registrar;
AND WHEREAS an error occurred in the order dated 11 March 2005;
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders THAT the schedule to the order issued by the Commission in application 673 of 2003 on 11 March 2005 be corrected by (a)
deleting the amount of $1.15 and inserting in lieu thereof the amount of $1.14 in 4. Clause 20. – Protective
Clothing and Uniforms subclause (6).
(b)
Deleting the amount of $1.15 in the table Work Related Allowances.
[L.S.]

(Sgd.) A R BEECH,
Chief Commissioner.
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2005 WAIRC 00968

CORAM
DATE
FILE NO.
CITATION NO.

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH
APPLICANT
-vSHERATON HOTEL & OTHERS
RESPONDENTS
CHIEF COMMISSIONER A R BEECH
WEDNESDAY, 6 APRIL 2005
APPL 626 OF 2003
2005 WAIRC 00968

Result

Correction Order issued

PARTIES

Correction Order
WHEREAS on 11 March 2005 an order in this matter was deposited in the Office of the Registrar;
AND WHEREAS on 29 March 2005 the respondents’ representative wrote to the Commission advising that the order contained an
error;
AND WHEREAS the respondents’ representative requested that the Commission issue an order to correct that error and that the
applicant had no objection to the Commission issuing a Correction order;
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
THAT the schedule to the order issued by the Commission in application 626 of 2003 on 11 March 2005 shall be
corrected in Clause 28. Employee Equipment by deleting “4. Clause 38. – Superannuation has been amended in accordance
with Principle 2(i).”.
(Sgd.) A R BEECH,
Chief Commissioner.

[L.S.]

2005 WAIRC 00967

CORAM
DATE
FILE NO.
CITATION NO.

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH
APPLICANT
-vBELMONT PARK MOTEL AND OTHERS
RESPONDENTS
CHIEF COMMISSIONER A R BEECH
WEDNESDAY, 6 APRIL 2005
APPL 700 OF 2003
2005 WAIRC 00967

Result

Correction Order issued

PARTIES

Correction Order
WHEREAS on 11 March 2005 an order in this matter was deposited in the Office of the Registrar;
AND WHEREAS on 29 March 2005 the respondents’ representative wrote to the Commission advising that the order contained an
error;
AND WHEREAS the respondents’ representative requested that the Commission issue an order to correct that error and that the
applicant had no objection to the Commission issuing a Correction order;
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
THAT the schedule to the order issued by the Commission in application 700 of 2003 on 11 March 2005 be corrected in
Clause 28. Employee Equipment by deleting “4. Clause 37. – Superannuation has been amended in accordance with
Principle 2(i).”.
[L.S.]

(Sgd.) A R BEECH,
Chief Commissioner.
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2005 WAIRC 00944

CORAM
DATE
FILE NO.
CITATION NO.

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH
APPLICANT
-vTHE BOARD OF MANAGEMENT QUADRIPLEGIC CENTRE
RESPONDENT
CHIEF COMMISSIONER A R BEECH
WEDNESDAY, 6 APRIL 2005
APPL 633 OF 2003
2005 WAIRC 00944

Result

Correction Order issued

PARTIES

Correction Order
WHEREAS on 11 March 2005 an order in this matter was deposited in the Office of the Registrar;
AND WHEREAS an error occurred in the order dated 11 March 2005;
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
THAT the schedule to the order issued by the Commission in application 633 of 2003 on 11 March 2005 be corrected by
the attached schedule.
(Sgd.) A R BEECH,
Chief Commissioner.

[L.S.]

SCHEDULE
3.
(3)

Clause 15. – Shift Work:
(C)
Delete subclause (3)(a) and (b) of this clause and insert the following in lieu thereof:
Subject to the provisions of subclause (5) of this clause work performed during ordinary hours on the weekend shall in
addition to the ordinary rate of wage attract a loading as follows:
(a)
Saturday - $7.62 per hour or pro rata for part thereof;
(b)
Sunday - $15.24 per hour or pro rata for part thereof.

2005 WAIRC 00945

CORAM
DATE
FILE NO.
CITATION NO.

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH
APPLICANT
-vACTIV FOUNDATION INC
RESPONDENT
CHIEF COMMISSIONER A R BEECH
WEDNESDAY, 6 APRIL 2005
APPL 640 OF 2003
2005 WAIRC 00945

Result

Correction Order issued

PARTIES

Correction Order
WHEREAS on 11 March 2005 an order in this matter was deposited in the Office of the Registrar;
AND WHEREAS an error occurred in the order dated 11 March 2005;
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
THAT the schedule to the order issued by the Commission in application 640 of 2003 on 11 March 2005 shall be corrected
by the attached schedule.
[L.S.]

(Sgd.) A R BEECH,
Chief Commissioner.
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SCHEDULE
Clause 9. – General Conditions: Delete subclause (2) of this clause and insert the following in lieu thereof:
(a)
An allowance of 44 cents per hour or part thereof shall be paid to employees who are place in charge of a unit
during the off shift period of the Senior Social Trainer.
(b)
An allowance of $1.05 per hour or part thereof shall be paid to employees who are placed in charge of a unit of
25 and under bed capacity during the off shift period of the Hostel Manager.
(c)
An allowance of $1.31 per hour or part thereof shall be paid to employees who are placed in charge of a unit of
26 and over bed capacity during the off shift period of the Hostel Manager.
(d)
No unit shall operate without an employee being responsible for such unit as a relieving employee during the off
shift period of the Senior Trainer or Hostel Supervisor.

PROCEDURAL DIRECTIONS AND ORDERS—
2005 WAIRC 00541

PARTIES

CORAM
DATE
FILE NO/S
CITATION NO.
Result
Representation
Applicant
Respondent
Interveners

FRUIT GROWING AND FRUIT PACKING INDUSTRY AWARD NO R 17 OF 1979
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL UNION OF
WORKERS
APPLICANT
-vMC ARMSTRONG AND OTHERS
RESPONDENT
COMMISSIONER J L HARRISON
THURSDAY, 10 MARCH 2005
APPL 901 OF 2002
2005 WAIRC 00541
Application to vary award divided.
Mr G Trotter
No appearance
Mr P Brunner of counsel on behalf of
the Western Australian Fruit Growers’ Association
Mr P Robertson as agent on behalf of
G Casotti & Co and Kailis Consolidated Pty Ltd

Order
WHEREAS on 27 May 2002 the Australian Workers Union, Western Australian Branch, Industrial Union of Workers applied to vary
the Fruit Growing and Fruit Packing Industry Award (No R17 of 1979) (“the Award”) to incorporate test case standards, to adjust
allowances and service increments, to standardise the Award in line with other orders of the Commission and to modernise and
update the Award; and
WHEREAS the Commission set down a number of conferences in order to conciliate the issues in dispute; and
WHEREAS at a conference set down on 29 July 2004 the parties advised the Commission that agreement had been reached on a
number of issues; and
WHEREAS the parties requested that the application be divided into two parts between the issues agreed and those not; and
WHEREAS the parties were required to file a schedule in the Commission containing those parts of the application that were to be
varied by consent; and
WHEREAS on 3 March 2005 the matter was set down for hearing in relation to varying the Award as set out in the draft minutes of
proposed order forwarded to the Commission on 26 August 2004 (as amended) and in relation to dividing the application; and
WHEREAS at the hearing the Commission formed the view that the application should be divided;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under s27(1)(s) of the Industrial Relations Act 1979,
hereby orders (1) THAT application 901 of 2002 be divided into two parts to be numbered 901 of 2002 and 901A of 2002 respectively;
(2) THAT application 901 of 2002 be that part of application 901 of 2002 that relates to the issues agreed by the parties
and contained in the draft minutes of proposed order forwarded to the Commission on 26 August 2004 (as amended);
(3) THAT application 901A of 2002 be that part of application 901 of 2002 which contains the issues in dispute namely
Location/District Allowance, Wages and Classification Structure and Redundancy;
(4) THAT liberty to apply is granted to the parties in relation to amending application 901A of 2002.
(Sgd.) J L HARRISON,
[L.S.]
Commissioner.

85 W.A.I.G.
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2005 WAIRC 01055
PARTIES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PHILIP ROSS COUPER
APPLICANT
-vBDO CHARTERED ACCOUNTANTS & ADVISERS
RESPONDENT

CORAM
DATE
FILE NO.
CITATION NO.

COMMISSIONER S WOOD
MONDAY, 11 APRIL 2005
APPL 125 OF 2004
2005 WAIRC 01055

Result
Representation
Applicant
Respondent

Direction issued
Mr PR Couper
Ms F Stanton, of Counsel

Order
HAVING heard Mr PR Couper on his own behalf and Ms F Stanton of Counsel on behalf of the respondent, and having determined
that the following orders and directions were necessary and expedient for the just hearing and determination of the matter, the
Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs:
(1)
THAT the applicant is to file and serve an amended application no later than close of business 12 April 2005;
(2)
THAT the applicant and the respondent file and serve a list of documents in their possession, custody and control
which are relevant to the proceedings and an affidavit verifying the completeness of the list by close of business on
15 April 2005;
(3)
THAT the applicant is to provide to the respondent’s solicitors a copy of the document referred to in paragraph 53(e)
of the applicant’s further and better particulars of claim filed on 24 September 2004 by close of business on 15 April
2005;
(4)
THAT the parties are to provide to each other copies of discovered documents within 5 clear working days of
receiving a written request for copies of those documents with discovery to be completed no later than 2 days prior to
hearing;
(5)
THAT by 4:00 pm on 15 April 2005 the applicant is to give further and better particulars in respect of paragraphs
53(b), 53(d) and 53(e) of the further and better particulars of claim filed on 24 September 2004 as follows:
5.1.
in respect of paragraph 53(b) the applicant is to specify the dates on which the applicant alleges annual
leave was taken for which the applicant alleges payment of annual leave entitlements was not made;
5.2.
in respect of paragraph 53(d) the applicant is to specify:
5.2.1.
the contractual term pursuant to which the applicant claims to be entitled to payment in
respect of the alleged hours of work;
5.2.2.
when the alleged hours of work were undertaken;
5.2.3.
where the applicant allegedly performed the work; and
5.2.4.
the nature of the work alleged to have been done during those alleged hours of work; and
5.3.
in respect of paragraph 53(e) the applicant is to specify the contractual basis upon which the applicant
claims an entitlement to the sum of $5,000.00;
(6)
THAT the evidence in chief will be adduced by way of written, signed witness statements and shall stand as such.
Any further evidence in chief may only be adduced with the leave of the Commission;
(7)
THAT the applicant is to file and serve written, dated and signed witness statements by close of business on
Wednesday 4 May 2005;
(8)
THAT the Respondent is to file and serve written, dated and signed witness statements by close of business on 18
May 2005;
(9)
THAT the parties are to file and serve written, dated and signed witness statements in reply, if any, by close of
business on 26 May 2005;
(10) THAT the parties will have liberty to apply to vary the order upon 48 hours notice in writing.
(Sgd.) S WOOD,
[L.S.]
Commissioner.
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2005 WAIRC 00169
PARTIES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
ALAN GRAHAME COOPER
APPLICANT
-vAUTISM ASSOCIATION OF WESTERN AUSTRALIA (INC)
RESPONDENT

CORAM
DATE
FILE NO.
CITATION NO.

COMMISSIONER S J KENNER
THURSDAY, 27 JANUARY 2005
APPL 1246 OF 2004
2005 WAIRC 00169

Result
Representation
Applicant
Respondent

Direction issued
Mr T Smetana of counsel
Mr D Jones as agent

Direction
HAVING heard Mr T Smetana of counsel on behalf of the applicant and Mr D Jones as agent on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs –
1.
THAT each party shall give an informal discovery by serving its list of documents by no later than 17 February 2005.
2.
THAT inspection of documents shall be completed by no later than 24 February 2005.
3.
THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as the
evidence in chief of the maker. A copy of a document(s) referred to in any witness statement is to be annexed to that
statement. Evidence in chief other than that contained in the witness statements may only be adduced by leave of the
Commission.
4.
THAT the applicant file and serve upon the respondent any signed witness statements upon which he intends to rely
no later than 21 days prior to the date of hearing.
5.
THAT the respondent file and serve upon the applicant any signed witness statements upon which it intends to rely no
later than 14 days prior to the date of hearing.
6.
THAT the parties file and serve upon one another any signed witness statements in reply no later than 7 days prior to
the date of hearing.
7.
THAT the matter be listed for hearing for two days.
8.
THAT the parties have liberty to apply on short notice.
(Sgd.) S J KENNER,
[L.S.]
Commissioner.

2005 WAIRC 00861
IRON ORE PRODUCTION & PROCESSING (BHP BILLITON IRON ORE PTY LTD) AWARD 2002
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS
APPLICANT
-vBHP BILLITON IRON ORE PTY LTD
RESPONDENT
CORAM
COMMISSIONER S WOOD
DATE
FRIDAY, 1 APRIL 2005
FILE NO
APPL 1324 OF 2004
CITATION NO.
2005 WAIRC 00861
Result
Representation
Applicant
Respondent

Direction issued
Mr D Schapper of Counsel
Mr R Lilburne of Counsel

85 W.A.I.G.
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Order
HAVING heard Mr D Schapper of Counsel on behalf of the applicant and Mr R Lilburne of Counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs:
(1)
THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as the
evidence in chief of the matter. Evidence in chief other than that contained in the witness statements may only be
adduced by leave of the Commission.
(2)
THAT the applicant is to file and serve any signed witness statements upon which it intends to rely no later than
Friday, 22 April 2005. Any document to be relied upon shall be appended to the witness statement or provided at
the same time the witness statement is filed.
(3)
THAT the respondent is to file and serve any signed witness statements upon which it intends to rely no later than
Friday, 13 May 2005. Any document to be relied upon shall be appended to the witness statement or provided at
the same time the witness statement is filed.
(4)
THAT the parties have liberty to apply at short notice.
(Sgd.) S WOOD,
[L.S.]
Commissioner.

2005 WAIRC 00553
PARTIES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
GONZALO PORTILLA
APPLICANT
-vBHP BILLITON IRON ORE PTY LTD
RESPONDENT

CORAM
DATE
FILE NO.
CITATION NO.

COMMISSIONER S WOOD
THURSDAY, 10 MARCH 2005
APPL 1656 OF 2004
2005 WAIRC 00553

CatchWords

Practice and procedure – Discovery, inspection and production of documents – Relevant principles –
Direction made – Industrial Relations Act 1979 (WA) s 27(1)(o)

Result

Direction issued

Representation
Applicant
Respondent

Mr D Schapper of Counsel
Mr R Lilburne of Counsel

1

2

3

4

5

Reasons for Decision
I issue brief reasons in this matter. This is an application pursuant to s.29(1)(b)(i) of the Industrial Relations Act 1979 (“the
Act”). The applicant seeks discovery (pursuant to s.27(1)(o) of the Act) relating to a conveyor belt incident involving an
employee of the respondent, Mr Chom Kham Sing. The applicant, Mr Portilla, was dismissed for walking on a stockpile on the
top of the Finucane Island Primary Surge Stockpile. These are the facts in the matter as before me at present. The parties have
engaged in preliminary discovery. The respondent has provided certain documents to the applicant. The applicant’s counsel is
currently assessing his case, preparing to discover documents to the respondent and wishes to seek further instruction from his
client before seeking that the matter be listed for hearing. The matter has ended in conciliation.
The documents sought in relation to the incident involving Mr Chom Kham Sing are the incident report, safety/ICAM report,
disciplinary report and any letter, notes or statements arising from these processes of inquiry. This represents the usual followup to a safety incident or breach adopted by the respondent.
The respondent submits that it is neither just nor relevant to disclose these documents ‘given the disparity of the incidents and
the lack of commonality’ (see letter of 24 February 2005). The case cited is ALHMWU v The Western Australian Hotels and
Hospitality Incorporated and Burswood Resort Hotel (1995) 75 WAIG 1801. The respondent further submits that given the
applicant has not particularised or asserted the grounds of unfairness (past ‘unfair in all the circumstances’) then discovery of
this nature should not be granted until the issues for determination are clear. To do otherwise is simply a fishing expedition.
The applicant submits that whilst the facts of the two incidents are different, the seriousness or difference in seriousness with
which the employer has treated the two incidents is or may be relevant. The applicant should not be prevented at this stage from
developing that argument by the absence of discovery. The applicant says, “In determining whether there is an unfairness to my
client he is entitled to point to the seriousness of that incident (different factually though it may be) and argue that his treatment
is unfair because of how BHP dealt with the conveyor belt incident having regard to its seriousness” (see email of counsel for
the applicant of 9 February 2005). Equally the applicant’s counsel submits that he should not be required to allege or
particularise this ground as an aspect of unfairness unless and until he has had a careful look at the circumstances. Alternatively,
counsel for the applicant submits that the exercise is a ‘chicken and egg’ exercise whereby the ground can be alleged if that be
the barrier to obtaining discovery.
It is not relevant to me that the respondent has already provided some documents in discovery or that this is a matter under s.29
which, counsel for the respondent submits, is somehow different because it is a quasi-judicial matter. The question for me is
whether it is ‘right and fair, having reasonable and adequate grounds to support it’ (see Burswood @ p.1805) to order discovery
of the documents in question so as to ensure a fair hearing of the matter. Do these documents have sufficient relevance to the
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issues to be determined? I have sympathy for the view expressed on behalf of the respondent that the grounds of unfairness are
not as yet expressed. However, I take from the exchange of correspondence and the submission and comments of counsel for
the applicant at hearing that the relative seriousness of the two incidents and their respective treatment will be an issue and will
be expressed as such if required to particularise the grounds of unfairness. I note also that this is not a court of pleadings.
That said the respondent should know the case to be met otherwise at the very least delays will ensue if a fair hearing is to be
achieved. The applicant does not challenge this but seeks discovery of the matter relating to Mr Chom Kham Sing. I have no
doubt that a relevant argument could, for example, be whether the dismissal of an employee for a much less serious breach could
be deemed harsh given the non-dismissal of an employee found guilty of a life-threatening safety breach. In this manner it is
just and relevant for the applicant to be able to ascertain through discovery the seriousness of the two respective incidents and
their respective treatment.
For the reasons expressed I would order discovery of the documents as sought in relation to the incident involving Mr Chom
Kham Sing.

2005 WAIRC 00727
PARTIES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
GONZALO PORTILLA
APPLICANT
-vBHP BILLITON IRON ORE PTY LTD
RESPONDENT

CORAM
DATE
FILE NO.
CITATION NO.

COMMISSIONER S WOOD
THURSDAY, 17 MARCH 2005
APPL 1656 OF 2004
2005 WAIRC 00727

Result
Representation
Applicant
Respondent

Direction issued
Mr D Schapper of Counsel
Mr R Lilburne of Counsel

Order
HAVING heard Mr D Schapper of Counsel on behalf of the applicant and Mr R Lilburne of Counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs:
(1)
THAT the respondent make available for inspection and discovery by the applicant, within two weeks of the date of
this direction, all documents relating to the reporting of, inquiry into or disciplinary action taken, following a
conveyor belt incident involving Mr Chom Kham Sing.
(Sgd.) S WOOD,
[L.S.]
Commissioner.

2005 WAIRC 00478
PARTIES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
TERRY HYDE
APPLICANT
-vREDSET INVESTMENTS T/AS W.H PROPERTY SOLUTIONS
RESPONDENT

CORAM
DATE
FILE NO/S
CITATION NO.

COMMISSIONER S J KENNER
WEDNESDAY, 2 MARCH 2005
APPL 1694 OF 2004
2005 WAIRC 00478

Result
Representation
Applicant
Respondent

Direction issued
No appearance
Mr M Vallence as agent
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Direction
THERE being no appearance on behalf of the applicant and having heard Mr M Vallence as agent on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby directs –
(1) THAT the applicant provide to both the Commission and the respondent a medical certificate from a medical
practitioner as to his illness and inability to attend the hearing on 2 March 2005 by no later than 4.00pm Friday 4
March 2005.
(2) THAT a failure to comply with par 2 above will result in the Commission issuing an order dismissing the application
for want of prosecution.
(Sgd.) S J KENNER,
[L.S.]
Commissioner.

2005 WAIRC 00851
PARTIES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
BRETT THOMPSON
APPLICANT
-vMICHAEL BURT HOMES PTY LTD
RESPONDENT

CORAM
DATE
FILE NO/S
CITATION NO.

COMMISSIONER J L HARRISON
FRIDAY, 1 APRIL 2005
APPL 71 OF 2005
2005 WAIRC 00851

Result

Order issued

Order
WHEREAS on 21 January 2005 Brett Thompson applied to the Commission for an order pursuant to the Industrial Relations Act,
1979 (“the Act”); and
WHEREAS the matter was set down for hearing on 1 April 2005 as to whether the application should be accepted out of time; and
WHEREAS on 1 April 2005, and with the consent of the parties, the Commission conducted a conference between the parties
pursuant to Section 32 of the Act; and
WHEREAS during the conference it became clear that the respondent was incorrectly named and the parties consented to amending
the respondent’s name; and
WHEREAS given the Commission’s powers under s27(1) of the Act, the Commission formed the view that it was appropriate in the
circumstances to amend the respondent’s name; and
FURTHER a settlement was reached between the parties at the conference on 1 April 2005 whereby the Respondent agreed to pay
the Applicant $2000.00 nett in full and final settlement of all claims.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission hereby orders:
(1)
THAT the name of the respondent be deleted and that Michael Burt Homes Pty Ltd be substituted in lieu
thereof.
(2)
THAT the Respondent pay the Applicant $2,000 nett, in full and final settlement of all claims by the close of
business 1 April 2005.
(3)
THAT this settlement remain confidential to the parties.
(Sgd.) J L HARRISON,
[L.S.]
Commissioner.

2005 WAIRC 00574
PARTIES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
MR PETER TROODE
APPLICANT
-vWESTERN AUSTRALIAN FOOTBALL COMMISSION
RESPONDENT

CORAM
DATE
FILE NO/S
CITATION NO.

SENIOR COMMISSIONER J F GREGOR
FRIDAY 11th MARCH 2005
APPL 171 OF 2005
2005 WAIRC 00574
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Result
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Order to dismiss application for shortened time

Order
WHEREAS on 16th February 2005 Peter Troode (the Applicant) applied for an order pursuant to s.29 of the Industrial Relations Act,
1979; and
WHEREAS on 25th February 2005 the Applicant applied for orders to shorten the time in which the Western Australian Football
Commission (the Respondent) has to file an answer to the claim; and
WHEREAS on 2nd March 2005 the Commission heard submissions from Mr C Boyle,
(of Counsel) on behalf of the Applicant and Ms A Casellas (of Counsel) on behalf of the Respondent; and
WHEREAS having considered the submissions from the parties the Commission advised that the application lacked merit and
decided to dismiss the application for shortened time for answers.
NOW THEREFORE the Commission pursuant to the powers vested in it by the Industrial Relations Act, 1979 hereby orders:
THAT the application to shorten the time in which the Respondent has to answer the claim be dismissed.
(Sgd.) J F GREGOR,
Senior Commissioner.

[L.S.]

2005 WAIRC 00384
BLUESTEEL FIRE & SECURITY PTY LTD / CFMEUW INDUSTRIAL AGREEMENT2002-2005
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS
APPLICANT
-vBLUESTEEL FIRE & SECURITY PTY LTD
RESPONDENT
CORAM
SENIOR COMMISSIONER J F GREGOR
DATE
Tuesday 22nd February 2005
FILE NO/S
AG 191 OF 2003
CITATION NO.
2005 WAIRC 00384
Result
Representation
Applicant
Respondent

Order made - Applicant to provide particulars and produce documents
Mr T Kucera (of counsel)
Mr S Sirett (of counsel)

Order
HAVING heard Mr S Sirett, of counsel, on behalf of the Respondent, and Mr T Kucera, of counsel, on behalf of the Applicant, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders:
1.
THAT the Applicant file and serve within 7 days of the date of this order full particulars of the matters relied
upon to support the claim that the Industrial Agreement should be registered, in particular, stipulating the
following:
(a)
any conduct relied upon;
(b)
the person or persons involved in that conduct and their role; and
(c)
the date of dates on which the alleged conduct occurred.
2.
THAT the Applicant, within 7 days of the date of this order produce for inspection any document in its
possession, power or control relating to or containing anything relative to the claim that the Industrial Agreement
should be registered.
[L.S.]

(Sgd.) J F GREGOR,
Commissioner.
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ENTERPRISE BARGAINING AGREEMENT—Notation of—
Agreement
Name/Number
Allwest Ceilings /
CFMEUW Industrial
Agreement 2002-2005
AG 292/2002
AMC Roofing /
CFMEUW Industrial
Agreement 2002-2005
AG 284/2004
Australian Workers
Union (Western
Australian Public
Sector) Agriculture and
Land Management
Industrial Agreement
2004 AG 11/2005
Australian Workers
Union (Western
Australian Public
Sector) Department of
Conservation and Land
Management Industrial
Agreement 2004 AG
22/2005
Australian Workers
Union and Department
of Conservation and
Land Management
Visitor Centres
Industrial al Agreement
2004 AG 23/2005
Beehive Montessori
School (Enterprise
Bargaining) Agreement
2004 AG 26/2005

Bondor Pty Ltd Canning
Vale Certified
Agreement 2000 AG
172/2001
Bunbury Cathedral
Grammar School (NonTeaching Staff
Enterprise Bargaining)
Agreement 2002 AG
10/2005

Cockburn Cement
Limited (Enterprise
Bargaining) Agreement
(November) 2004 AG
20/2005

Date of
Parties
Registration
N/A The Construction,
Stillitano Nominees Pty Ltd
Forestry, Mining and
atf The Stillitano Family
Energy Union of
Trust t/a Allwest Ceilings
Workers
1/04/2005 The Construction,
AMC Roofing Pty Ltd
Forestry, Mining and
Energy Union of
Workers
24/03/2005 Director General,
The Australian Workers'
Department of
Union, West Australian
Agriculture
Branch, Industrial Union of
Workers

Commissioner

Result

Coleman CC

Agreement
Discontinued

Kenner C

Agreement
Registered

Gregor SC

Agreement
Registered

24/03/2005 Executive Director,
Department of
Conservation and Land
Management

The Australian Workers'
Gregor SC
Union, West Australian
Branch, Industrial Union of
Workers

Agreement
Registered

24/03/2005 Executive Director,
Department of
Conservation and Land
Management

The Australian Workers'
Gregor SC
Union, Western Australian
Branch, Industrial Union of
Workers

Agreement
Registered

10/03/2005 Beehive Montessori
(Not applicable)
Harrison C
School Inc, The
Independent Schools
Salaried Officers'
Association of Western
Australia, Industrial
Union of Workers
N/A Metecno Pty Limited
The Construction, Forestry, Coleman CC
trading as Bondor
Mining and Energy Union
of Workers

Agreement
Registered

10/03/2005 Bunbury Cathedral
(Not applicable)
Harrison C
Grammar School,
Liquor, Hospitality and
Miscellaneous Union,
Western Australian
Branch, The
Independent Schools
Salaried Officers'
Association of Western
Australia, Industrial
Union
17/03/2005 Cockburn Cement
Communications, Electrical, Gregor SC
Limited
Electronic, Energy,
Information, Postal,
Plumbing, and Allied
Workers Union of Australia,
Engineering & Electrical
Division, WA Branch,
Transport Workers' Union
of Australia

Agreement
Registered

Agreement
Discontinued

Agreement
Registered
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Agreement
Date of
Parties
Name/Number
Registration
Cranewest / CFMEUW
1/04/2005 The Construction,
Peter William Ward t/as
Industrial Agreement
Forestry, Mining and
Cranewest
2002-2005 AG
Energy Union of
285/2004
Workers
G & A Floorcoverings /
1/04/2005 The Construction,
G&A Floorcoverings
CFMEUW Industrial
Forestry, Mining and
Operating Trust t/as G&A
Agreement 2002-2005
Energy Union of
Floorcoverings
AG 286/2004
Workers
Government Employees
24/03/2005 Chief Executive Officer, (Not applicable)
Superannuation Board
Government Employees
Agency Specific
Superannuation Board,
Agreement 2005
Civil Service
PSAAG 6/2005
Association of Western
Australia Incorporated
Inghams Poultry
N/A Inghams Enterprises Pty The Automotive, Food,
Processing (Osborne
Ltd
Metals, Engineering,
Park) Enterprise
Printing and Kindred
Agreement 2003 AG
Industries Union of Workers
290/2003
- Western Australian Branch
IPC Industrial
5/04/2005 The Automotive, Food, IPC Industrial Maintenance
Maintenance Pty Ltd
Metals, Engineering,
Pty Ltd
Kwinana Shutdown
Printing and Kindred
Agreement AG 54/2005
Industries Union of
Workers - Western
Australian Branch
Johnny Rockets and
N/A The Shop, Distributive Pedra Holding Pty Ltd
SDA Agreement 2003
and Allied Employees' Trading as Johnny Rockets
ag 59/2004
Association of Western
Australia
Kebab Company Morley
N/A The Shop, Distributive Portwell Pty Ltd Trading As
Galleria and SDA
and Allied Employees' The Kebab Company
Agreement 2003 ag
Association of Western Morley Galleria
63/2004
Australia
Legal Aid Commission
07/04/2005 Civil Service
(Not applicable)
of Western Australia
Association of Western
Agency Specific
Australia Incorporated,
Agreement 2005
Legal Aid Commission
PSAAG 7/2005
of Western Australia
LHMU - Disability
17/03/2005 Liquor, Hospitality and Director General Disability
Services Commission
Miscellaneous Union, Services Commission
Enrolled Nurses and
Western Australian
Nursing Assistants
Branch
Agreement 2005 AG
44/2005
LHMU - Union
17/03/2005 Liquor, Hospitality and The Minister for Health
Recognition & Job
Miscellaneous Union,
Security Agreement Western Australian
Department of Health Branch
Dental Health Services
2005 AG 12/2005
LHMU - Union
17/03/2005 Liquor, Hospitality and The Minister for Health
Recognition and Job
Miscellaneous Union,
Security Agreement Western Australian
Department of Health Branch
Aboriginal and Ethnic
Health Workers 2005
AG 13/2005
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Commissioner

Result

Kenner C

Agreement
Registered

Kenner C

Agreement
Registered

Harrison C

Agreement
Registered

Kenner C

Agreement
Discontinued

Gregor SC

Agreement
Registered

Beech CC

Agreement
Discontinued

Beech CC

Agreement
Discontinued

Scott C

Agreement
Registered

Scott C

Agreement
Registered

Scott C

Agreement
Registered

Scott C

Agreement
Registered

85 W.A.I.G.

Agreement
Name/Number
LHMU - Union
Recognition and Job
Security Agreement Disability Services
Commission Support
Workers 2004 AG
15/2005
Living Waters Lutheran
College (Enterprise
Bargaining) Agreement
2002 AG 73/2002

Precast Prestressed
Building Perth /
CFMEUW Industrial
Agreement 2002-2005
AG 48/2004
Presbyterian Ladies'
College (Enterprise
Bargaining) Agreement
2005-2007 AG 52/2005

Pulse and Luster and
SDA Agreement 2003
ag 61/2004
Pyrotronics Fire
Protection Pty Ltd ABN
73102333899 Enterprise
Bargaining Agreement
2003 AG 272/2003

Ramsay Healthcare WA
Hospitals Health
Services Union
Enterprise Agreement
2005 AG 24/2005
Real Estate WA
(REWA) Agreement
2004 AG 283/2004

Ron Brown Rooftiling /
CFMEUW Industrial
Agreement 2002-2005
AG 287/2004
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Date of
Parties
Registration
17/03/2005 Liquor, Hospitality and Disability Services
Miscellaneous Union, Commission
Western Australian
Branch

N/A The Independent
(Not applicable)
Schools Salaried
Officers' Association of
Western Australia,
Industrial Union of
Workers , Australian
Liquor, Hospitality and
Miscellaneous Workers
Union, Western
Australian Branch , The
Australian Nursing
Federation, Industrial
Union of Workers Perth
, Living Waters
Lutheran College
N/A The Construction,
Precast Prestressed
Forestry, Mining and
Buildings Perth Pty Ltd
Energy Union of
Workers
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Commissioner

Result

Scott C

Agreement
Registered

Harrison C

Agreement
Discontinued

Coleman CC

Agreement
Discontinued

Harrison C

Agreement
Registered

30/03/2005 Presbyterian Ladies'
College, The
Independent Schools
Salaried Officers'
Association of Western
Australia, Industrial
Union of Workers
N/A The Shop, Distributive
and Allied Employees'
Association of Western
Australia
N/A Communications,
Electrical, Electronic,
Energy, Information,
Postal, Plumbing, and
Allied Workers Union
of Australia, Engine &
Elect Div, WA Branch
10/03/2005 Health Services Union
of Western Australia
(Union of Workers)

(Not applicable)

15/03/2005 Australian Municipal,
Administrative, Clerical
and Services Union of
Employees, W.A.
Clerical and
Administrative Branch
1/04/2005 The Construction,
Forestry, Mining and
Energy Union of
Workers

Perth Real Estate Guide Pty Kenner C
Ltd (ACN 94 045 508 599)
t/as Real Estate WA
("REWA")

Agreement
Registered

Ron Brown Rooftiling

Agreement
Registered

Pulse Fashions Pty Ltd
Beech CC
Trading as Pulse and Luster

Agreement
Discontinued

Pyrotronics Fire Protection
Pty Ltd

Agreement
Discontinued

Ramsay Healthcare
Australia Pty Ltd

Scott C

Kenner C

Agreement
Registered
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Agreement
Name/Number
St Andrews Greek
Orthodox Grammar
(Enterprise Bargaining)
Agreement 2003 AG
9/2005

Stratton Park News and
Gifts and SDA
Agreement 2003 ag
62/2004
Turbo Cranes /
CFMEUW Industrial
Agreement 2002-2005
AG 153/2003
W.A Sports Centre
Trust Enterprise
Agreement 2005 AG
27/2005

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No 1 of
2004 AG 28/2005

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No 4 of
2004 AG 31/2005

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No 3 of
2004 AG 30/2005

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No 2 of
2004 AG 29/2005
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Date of
Parties
Registration
10/03/2005 St Andrew's Greek
(Not applicable)
Orthodox Grammar
School, Liquor,
Hospitality and
Miscellaneous Union,
Western Australian
Branch, The
Independent Schools
Salaried Officers'
Association of Western
Australia, Industries
N/A The Shop, Distributive Peter Bain and Elizabeth
and Allied Employees' Bain Trading as Stratton
Association of Western Park News and Gifts
Australia
N/A The Construction,
Brett Newhill t/a Turbo
Forestry, Mining and
Cranes
Energy Union of
Workers
22/03/2005 Western Australian
Media, Entertainment and
Sports Centre Trust
Arts Alliance of Western
Australia (Union of
Employees), Liquor,
Hospitality and
Miscellaneous Union,
Western Australian Branch
17/03/2005 Roman Catholic
(Not applicable)
Archbishop of Perth Inc,
The Independent
Schools Salaried
Officers' Association of
Western Australia,
Industrial Union of
Workers
17/03/2005 Institute of the Blessed (Not applicable)
Virgin Mary, The
Independent Schools
Salaried Officers'
Association of Western
Australia, Industrial
Union of Workers
17/03/2005 The Sisters of the Holy (Not applicable)
Family of Nazareth, The
Independent Schools
Salaried Officers'
Association of Western
Australia, Industrial
Union of Workers
17/03/2005 The Sisters of Mercy
(Not applicable)
West Perth
Congregation, The
Independent Schools
Salaried Officers'
Association of Western
Australia, Industrial
Union of Workers
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Result

Harrison C

Agreement
Registered

Beech CC

Agreement
Discontinued

Coleman CC

Agreement
Discontinued

Harrison C

Agreement
Registered

Harrison C

Agreement
Registered

Harrison C

Agreement
Registered

Harrison C

Agreement
Registered

Harrison C

Agreement
Registered
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Agreement
Name/Number
Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No 7 of
2004 AG 34/2005

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No 6 of
2004 AG 33/2005

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No 5 of
2004 AG 32/2005

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No 10 of
2004 AG 37/2005

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No 9 of
2004 AG 36/2005

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No 8 of
2004 AG 35/2005

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No 13 of
2004 AG 40/2005

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No 12 of
2004 AG 39/2005
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Date of
Parties
Registration
17/03/2005 Servite College Council (Not applicable)
Inc., The Independent
Schools Salaried
Officers' Association of
Western Australia,
Industrial Union of
Workers
17/03/2005 Roman Catholic Bishop (Not applicable)
of Bunbury, The
Independent Schools
Salaried Officers'
Association of Western
Australia, Industrial
Union of Workers
17/03/2005 Congregation of the
(Not applicable)
Missionary Oblates of
the Most Holy and
Immaculate Virgin
Mary, The Independent
Schools Salaried
Officers' Association of
Western Australia,
Industrial Union of
Workers
17/03/2005 The Roman Catholic
(Not applicable)
Bishop of Geraldton,
The Independent
Schools Salaried
Officers' Association of
Western Australia,
Industrial Union of
Workers
17/03/2005 The Roman Catholic
(Not applicable)
Bishop of Broome, The
Independent Schools
Salaried Officers'
Association of Western
Australia, Industrial
Union of Workers
17/03/2005 Trustees of the Christian (Not applicable)
Brothers in WA Inc,
The Independent
Schools Salaried
Officers' Association of
Western Australia,
Industrial Union of
Workers
17/03/2005 Norbertine Canons
(Not applicable)
Incorporated, The
Independent Schools
Salaried Officers'
Association of Western
Australia, Industrial
Union of Workers
17/03/2005 Trustees of The Marist (Not applicable)
Brothers Southern
Province, The
Independent Schools
Salaried Officers'
Association of Western
Australia, Industrial
Union of Workers
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Result

Harrison C

Agreement
Registered

Harrison C

Agreement
Registered

Harrison C

Agreement
Registered

Harrison C

Agreement
Registered

Harrison C

Agreement
Registered

Harrison C

Agreement
Registered

Harrison C

Agreement
Registered

Harrison C

Agreement
Registered
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Agreement
Name/Number
Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No 11 of
2004 AG 38/2005

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No 16 of
2004 AG 43/2005

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No 15 of
2004 AG 42/2005

Western Australian
Catholic Schools
(Enterprise Bargaining)
Agreement No 14 of
2004 AG 41/2005
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Date of
Parties
Registration
17/03/2005 The Sisters of Mercy
(Not applicable)
Perth (Amalgamated)
Inc, The Independent
Schools Salaried
Officers' Association of
Western Australia,
Industrial Union of
Workers
17/03/2005 Sisters of Good Sheperd (Not applicable)
Inc, The Independent
Schools Salaried
Officers' Association of
Western Australia,
Industrial Union of
Workers
17/03/2005 Congregation of the
(Not applicable)
Presentation Sisters WA
Inc, The Independent
Schools Salaried
Officers' Association of
Western Australia,
Industrial Union of
Workers
17/03/2005 John XXIII College
(Not applicable)
Council Inc, The
Independent Schools
Salaried Officers'
Association of Western
Australia, Industrial
Union of Workers
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Result

Harrison C

Agreement
Registered

Harrison C

Agreement
Registered

Harrison C

Agreement
Registered

Harrison C

Agreement
Registered

NOTICES—Appointments—
APPOINTMENT
PUBLIC SERVICE ARBITRATOR
I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, acting pursuant to
the provisions of section 80D(1) of the Industrial Relations Act 1979, hereby appoint, subject to the provisions of the
Act, Commissioner P E Scott to be the Public Service Arbitrator for a period of two years from the 20th June, 2005.
Dated the 1st day of April, 2005

CHIEF COMMISSIONER A. R. BEECH

APPOINTMENT
ADDITIONAL PUBLIC SERVICE ARBITRATOR
I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, acting pursuant to the provisions
of section 80D(2) of the Industrial Relations Act 1979, hereby appoint, subject to the provisions of the Act, Commissioner J L
Harrison to be an additional Public Service Arbitrator for a period of one year from the 28th April 2005.
Dated the 1st day of April, 2005

CHIEF COMMISSIONER A.R. BEECH

85 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

1405

APPOINTMENT
ADDITIONAL PUBLIC SERVICE ARBITRATOR
I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, acting pursuant to
the provisions of section 80D(2) of the Industrial Relations Act 1979, hereby appoint Commissioner S.J. Kenner to be an
additional Public Service Arbitrator for a further period of one year from the 22nd June, 2005.
Dated the 1st day of April, 2005

CHIEF COMMISSIONER A.R. BEECH

NOTICES—Cancellation of Awards/Agreements/
Respondents—under Section 47—
RETAIL PHARMACISTS’ AWARD 1966 No. 23 of 1965
TAKE NOTICE that the Commission acting pursuant to section 47 of the Industrial Relations Act 1979, intends, by order, to cancel
the following award, namely the –
Retail Pharmacists Award 1966 No. 23 of 1965
On the grounds that there are no longer any persons employed under the provisions of that award.
Any person who has a sufficient interest in the matter may, within 30 days of the date of the publication of this notice, object to the
Commission making such order.
Please quote A8/2004 on all correspondence.
Dated 12th day of April 2005
(Sgd.) J. SPURLING,
[L.S.]
Registrar.

PUBLIC SERVICE APPEAL BOARD—
2005 WAIRC 00874
PARTIES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
ADRIAN WILLIAMS
APPELLANT
-vFREMANTLE HOSPITAL AND HEALTH SERVICE
RESPONDENT

CORAM

DATE
FILE NO
CITATION NO.

PUBLIC SERVICE APPEAL BOARD
COMMISSIONER P E SCOTT – CHAIRMAN
MR D HILL – BOARD MEMBER
MR M WARNER – BOARD MEMBER
MONDAY, 4 APRIL 2005
PSAB 10 OF 2003
2005 WAIRC 00874

Result

Appeal dismissed
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Order
WHEREAS an appeal to the Public Service Appeal Board was lodged in the Commission pursuant to section 80I of the Industrial
Relations Act 1979; and
WHEREAS the appeal was listed for hearing and determination on the 16th, 17th and 18th days of March 2005; and
WHEREAS on the 15th day of March 2005, the appellant’s agent advised the Public Service Appeal Board that the appellant did not
intend to pursue the appeal and requested that the hearing dates be vacated; and
WHEREAS on the 1st day of April 2005, the appellant filed a Notice of Discontinuance in respect of this appeal;
NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act
1979, hereby orders:
THAT this appeal be, and is hereby dismissed.
(Sgd.) P E SCOTT,
Commissioner,
[L.S.]
On behalf of the Public Service Appeal Board.

RECLASSIFICATION APPEALS

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
111 ST GEORGE’S TERRACE, PERTH WA 6000
Telephone: (08) 9420 4484
Facsimile: (08) 9420 4502

RECLASSIFICATION APPEALS – PRACTICE DIRECTION
GENERAL APPROACH
The Public Service Arbitrator encourages discussion between the parties and the disclosure of relevant information and
documentation at all stages of the reclassification appeal process.
Before an Appellant requests that an appeal be listed for hearing, the Respondent should have made the Appellant fully aware of the
reasons of the employer (including of the classification review committee) for rejecting the application for reclassification. This
should include a copy of any report presented to and relied on by the employer for its consideration, however, it should be recognised
that such reports are not always accepted by employers and accordingly may be of little use to the Appellant in considering his/her
situation. The Appellant should have had the opportunity to consider his/her position in light of the employer’s reasons before
deciding to proceed with his/her appeal.
It should be borne in mind that, in determining reclassification appeals, the Arbitrator is performing an administrative review of the
decision made by the employer, including the conclusions of the committee. It is not appropriate for parties to adopt an adversarial
approach to the proceedings. There will be an opportunity for each party to ask questions of witnesses for the purposes of
clarification and elaboration. However, this is not cross-examination in the sense usually undertaken in hearings before the
Commission generally.
The appeal should be based on the material that was before the employer and not on new material not previously considered. Where
an Appellant seeks to pursue an appeal based in part or in whole on new material not considered by the employer, the Arbitrator is
likely to not proceed with the appeal until that has occurred.
PROCEDURE
1.
At least seven (7) clear working days before the hearing of the appeal, the Appellant is to provide the Arbitrator with a
written statement of the facts upon which the Appellant relies to support the appeal and any witness statements, and serve a
copy of the statement on the Respondent or its representative.
2.
At least three (3) clear working days before the hearing, the Respondent is to provide the Arbitrator with a written
statement of the basis upon which it relies to resist or otherwise question the appeal and any witness statements, and serve a
copy of that statement on the Appellant or the Appellant’s representative.
3.
The material included in the parties’ statements is the primary evidence to be considered. Where there is a need for oral
evidence, witnesses may be asked questions by the other party with a view to clarifying or eliciting information. However,
this is not an opportunity for cross-examination in the traditional sense.
4.
The evidence presented to the Arbitrator should be confined to that information provided to the employer for consideration
of the application for reclassification and the Respondent’s reasons for refusing the application.
5.
The hearing of the appeal will proceed on the following basis:
(a)
The Appellant or agent may, if desired, make a brief opening statement to outline the basis of the appeal.
(b)
The Appellant may give evidence to support the appeal which, in the normal course of events, will be confined to
those matters raised in the written statements submitted by the Appellant and Respondent.
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(c)
(d)
(e)
(f)
(g)
(h)
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The Respondent may then question the Appellant.
The Appellant may then be re-questioned in light of the Respondent’s questioning.
The Appellant may call any other witnesses.
The case for the Appellant then closes.
The Respondent through its agent then opens its case and in doing so may make a brief opening statement.
The Respondent may give evidence to support its position which, in the normal course of events, will be confined
to those matters raised in the written statements submitted by the Appellant and Respondent.
(i)
The Appellant may then question the Respondent.
(j)
The Respondent may then be re-questioned in light of the Appellant’s questioning.
(k)
The Respondent may call any other witnesses.
(l)
The case for the Respondent then closes.
(m)
The parties may make brief closing statements.
6.
1.5 hours is normally set aside for each appeal.
OPERATIVE DATE
The normal practice is that reclassifications are effective from the date on which the employee formally notified the employer that a
reclassification is sought.

