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oppressive or unfair dismissal or a claim for a denied contractual benefit if an industrial instrument does not apply to the
employment and the contract of employment provides for a salary which exceeds the prescribed amount. What is meant by an
industrial instrument is defined in section 29AA(5) of the Industrial Relations Act, 1979 and was discussed by the Full Bench in
Thomas Quinn v Kalgoorlie Consolidated Gold Mines Pty Ltd (2006) 86 WAIG 2725. The prescribed amount of the salary is
determined by Regulations 5 and 6 of the Industrial Relations (General) Regulations 1997. The amount is adjusted each July 1.
The figure that will apply from 1 July 2007 has been calculated by the Registrar as being $111,800. The amount is a matter for the
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Order

This matter having come on for hearing before the Full Bench on 30 May 2007, and having heard Mr S Millman (of
Counsel), by leave on behalf of the appellant, and Ms R Hartley (of Counsel), by leave on behalf of the respondent, it
is this day, 31 May 2007, ordered that:1.

The appellant and the respondent are to file and serve additional
written submissions within 14 days of the date of this order.

2.

The appellant and respondent may file and serve written submissions
in reply within 7 days of being served with the written submissions
referred to in Order 1.
By the Full Bench
(Sgd.) M T RITTER,
Acting President.

[L.S.]
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Reasons for Decision
THE FULL BENCH:
Summary of Outcome
1

This is an appeal against an order made by the Commission on 19 January 2007 which dismissed the appellant’s application.
For reasons which we will explain, the appeal must also be dismissed. This arises out of a belated agreement between the
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parties as to the way in which the appeal should be determined. It is appropriate to set out the background to the making of
this order.
The Appeal Process
2

The notice of appeal was filed on 8 February 2007. The appeal was heard on 30 May 2007. An important issue arose during
the course of the hearing which the parties were not in a position to fully deal with. Accordingly the balance of the appeal was
heard and directions were made both for the filing of any application by the appellant to amend the grounds of appeal and for
additional written submissions.

3

Consequently on 14 June 2007 the appellant filed an application to amend the grounds of appeal. On the same date the
appellant filed an outline of further submissions. On 15 June 2007 the respondent filed its further written submissions. As
permitted by the directions which were made by the Full Bench, both parties then filed submissions in response; the respondent
doing so on 21 June 2007 and the appellant a day later.

4

Due to members of the Full Bench being on leave, there was then a regrettable delay in the preparation of the reasons for
decision.

5

On 3 September 2007 the parties were advised by facsimile that the reasons for decision would be delivered at 2.15pm on
6 September 2007 and be available for immediate collection together with any minute of proposed order and a letter advising
of the time before which the parties should advise of any wish to speak to the minute.

6

On the afternoon of 5 September 2007 the Acting President’s associate received a telephone call from the appellant’s solicitor.
The Acting President’s associate was informed that the parties had reached a settlement of the dispute which led to the
litigation in the first place and that the appellant intended to file a notice of discontinuance.

The Notice of Discontinuance
7

The notice was filed that afternoon. It was in the form of Form 14 of the Industrial Relations Commission Regulations 2005
(the Regulations). That notice purported to advise that “the Appellant has discontinued this application”. The notice, in its
terms, was problematic. There was no “application” before the Full Bench, but an appeal.

8

The Full Bench has given consideration to the problems arising out of the filing of a notice of discontinuance of an appeal in
Crown Scientific Pty Ltd v Clarke (2007) 164 IR 103; (2007) 87 WAIG 598 at [45]-[46], [68]-[75]. In Crown Scientific the
Full Bench decided that in the peculiar facts and circumstances of that case, the appropriate order was one of dismissal of the
appeal, following the filing of a purported notice of discontinuance. As noted in the reasons for decision in Crown Scientific
the observations of the Full Bench were made without the assistance of submissions from the parties. Therefore the Full Bench
may need to further consider the powers in s27(1) of the Act in the case of the discontinuance of an appeal on a future
occasion. For example upon a review of the reasons in Crown Scientific, on this aspect, it may be that s27(1)(v) of the
Industrial Relations Act 1979 (WA) (the Act) provides jurisdiction for the Full Bench to make an order of discontinuance.

9

Ordinarily, there is a distinction between the consequences of a dismissal of an appeal and an order of discontinuance. If an
order for dismissal is made, res judicata applies and the matter may not be re-litigated. The same does not apply if an order of
discontinuance is made. The issue is therefore one of some significance.

The Correspondence
10 Due to all of this the Acting President’s associate was instructed by the Full Bench to send a letter to the parties, as an
attachment to an email and by facsimile, on the morning of 6 September 2007. The letter referred to the intention of the Full
Bench to deliver its reasons and the filing of the purported notice of discontinuance. The letter then said:“As a result the Full Bench will not deliver its reasons this afternoon as
scheduled. It will however need to consider the applicable procedure. In
doing so it will have regard to the reasons for decision of the Full Bench in
Crown Scientific Pty Ltd v Clarke (2007) 164 IR 103; (2007) 87 WAIG 598.
If you would like to be heard on this issue, by way of written submissions,
could you please advise me by 4pm on Friday 7 September 2007, including
the time within which written submissions will be made.”
11 In the early afternoon of 7 September 2007 the respondent’s solicitor advised by email that it was their view that “the Full
Bench has the power, pursuant to sections 27(1)(a)(iv) and 46(5)(a) of the Industrial Relations Act 1979, to dismiss the above
appeal given that the Appellant has filed a Notice of Discontinuance evincing an intention for this matter to go no further”. In
this email the respondent’s solicitor did not indicate they wished to consider the matter further or provide additional written
submissions.
12 Later in the afternoon of 7 September 2007 the appellant’s solicitor sent a letter by facsimile. It referred to both the
correspondence from the Acting President’s associate and the email from the respondent’s solicitor. It then advised the
appellant “does not object to the course of action proposed by the Respondent”. The letter said the appellant did not wish to be
heard on the issue any further.
The Order
13 In light of the above, as stated earlier, in our opinion it is appropriate to make an order that the appeal be dismissed. Whether
the reasoning and conclusions in Crown Scientific on this issue ought to be maintained can await another day; or be resolved
by legislative amendment. The latter may well be the more satisfactory process.
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Additional Observations
14 We think it appropriate to make some observations about important legal issues that arose in the appeal. The intention is not to
disclose what the outcome of the appeal would have been, if the Full Bench had delivered its reasons for decision. The
observations may however assist Commissioners in the future. In saying this we recognise that the observations made will
necessarily be obiter rather than any binding ratio. To put the observations in context we will set out some necessary
background.
The Application at First Instance
15 The background to the application which was before the Commission at first instance is set out in the reasons for decision
reported as The State School Teachers Union Of WA (Incorporated) v Paul Albert, Director General, Department Of
Education And Training (2007) 87 WAIG 256.
16 It can be seen that the application before the Commission was an application by the appellant, as an organisation registered
under the Act, for a compulsory conference pursuant to s44 of the Act. That application was filed on 12 May 2005. The
application sought an interim order pursuant to s44(6)(bb) of the Act. The application asserted that a union member, a state
school teacher, had been unfairly terminated from her employment as a secondary school teacher by the respondent on
15 April 2005. The basis of the termination was that the respondent had decided the school teacher’s performance was
unsatisfactory.
17 The Commission convened a conciliation conference on 1 June 2005 but the parties remained in dispute. The appellant
maintained an interim reinstatement order should be made. After receiving written and oral submissions on the issue the
Commission on 1 July 2005 made an order reinstating the school teacher to a full-time teaching position, with similar duties to
those she had held, in the metropolitan area, by 18 July 2005.
18 On 12 August 2005 the Commission issued a “Memorandum of Matters Referred For Hearing And Determination Under
Section 44”. This procedure was consistent with s44(9) of the Act and required by regulation 31 of the Regulations. The
memorandum said the matter described in the schedule was one which at the conclusion of the conference held before the
Commission in accordance with s44 of the Act, had not been settled by agreement between the parties.
19 In summary the schedule set out that the appellant asserted the respondent’s dismissal of the school teacher was harsh, unfair,
oppressive and unlawful. The schedule said the respondent opposed the reinstatement of the school teacher, which was sought
by the appellant, and claimed the termination was fair and lawful. The schedule also set out the grounds on which the
appellant asserted the school teacher’s dismissal was unfair.
The Hearing at First Instance
20 The hearing of the application took place on 10 and 11 August and 19 September 2006. At the hearing there were nine
witnesses, four of which gave evidence for the appellant and the remainder for the respondent. There were also a number of
documents received as exhibits.
21 At the conclusion of the hearing directions were made for the provision of written closing submissions which were
subsequently filed on 10 and 17 October 2006. The Commissioner’s reasons for decision and the order were published on
19 January 2007.
The General Jurisdiction of the Commission
22 The Commission has a general jurisdiction and also a jurisdiction when constituted as bodies such as those set out in Part IIA
of the Act. This Part provides for the Public Service Arbitrator, Public Service Appeal Board (PSAB) and the Railways
Classification Board.
23 The linchpin of the general jurisdiction of the Commission is in s23(1) of the Act which relevantly provides that the
Commission has the “authority to enquire into and deal with any industrial matter”. The expression “industrial matter” is
defined in broad terms in s7 of the Act.
24 Section 29(1) of the Act sets out who may refer an industrial matter to the Commission. It provides:“(1)

An industrial matter may be referred to the Commission —
(a)

in any case, by —
(i)

an employer with a sufficient interest in the industrial
matter;

(ii)

an organisation in which persons to whom the
industrial matter relates are eligible to be enrolled as
members or an association that represents such an
organisation; or

(iii)

the Minister;

and
(b)

in the case of a claim by an employee —
(i)

that he has been harshly, oppressively or unfairly
dismissed from his employment; or
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that he has not been allowed by his employer a benefit,
not being a benefit under an award or order, to which
he is entitled under his contract of employment,

by the employee.”
25 An “organisation” is defined in s7 of the Act to mean an “organisation that is registered under Division 4 of Part II” of the
Act.
26 The entitlement of individuals to refer industrial matters to the Commission under s29 of the Act is therefore limited.
27 The holding of compulsory conferences under s44 is a key method established by the Act which may be used to try and resolve
an industrial matter. The summonsing of a person to attend a conference under s44(1) may be exercised by the Commission of
its own motion or upon application. This stems from s44(7) which is in the following terms:“The Commission may exercise the power conferred on it by subsection (1) —
(a)

on the application of —
(i)

any organisation, association or employer;

(ii)

the Minister on behalf of the State; or

( iii)

an employee in respect of a dispute relating to his entitlement
to long service leave;

or
(b)

on the motion of the Commission itself whenever industrial action has
occurred or, in the opinion of the Commission, is likely to occur.”

28 This subsection also provides only limited circumstances in which an individual employee, as opposed to an organisation, may
apply to the Commission for a compulsory conference.
The Termination and Appeal Rights of a State School Teacher
29 The school teacher was employed by the respondent pursuant to the School Education Act 1999 (WA). Section 239 of the
School Education Act 1999 provides:“Teaching staff and other officers, substandard performance and
disciplinary matters
(1)

Part 5 of the PSMA has effect as if in that Part references to —
(a)

an employee included —
(i)

a member of the teaching staff; and

(ii)

an officer who comes within section 235(1)(c);

and
(b)

an employing authority that is not the Minister (within the
meaning in that Part) included references to the chief
executive officer.

(2)

In addition to the actions that may be taken under the provisions of
sections 79(3) and 86(3)(b)(ii) of the PSMA, the chief executive officer
may under those provisions make a determination under
section 238(1)(a) in respect of a member of the teaching staff.

(3)

Without limiting section 80 of the PSMA, a contravention of this Act is
to be taken to be a breach of discipline for the purposes of that
section.”

30 The school teacher was dismissed pursuant to the powers set out in s79(3) of the Public Sector Management Act 1994 (WA)
(the PSMA). This provides:“(3)

Subject to subsections (4), (5) and (6), an employing authority may, in
respect of one of its employees whose performance is in the opinion of
the employing authority substandard for the purposes of this section
—
(a)

withhold for such period as the employing authority thinks fit
an increment of remuneration otherwise payable to that
employee;

(b)

reduce the level of classification of that employee; or

(c)

terminate the employment in the Public Sector of that
employee.”
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31 The school teacher could have exercised the right provided for in s78(2) of the PSMA. This is:“(2)

Despite section 29 of the Industrial Relations Act 1979, but subject to
subsection (3), an employee who —
(a)

is not a Government officer within the meaning of section 80C
of that Act; and

(b)

is aggrieved by a decision referred to in subsection (1)(b),

may refer the decision mentioned in paragraph (b) to the Industrial
Commission as if that decision were an industrial matter mentioned in
section 29(b) of that Act, and that Act applies to and in relation to that
decision accordingly.”
32 The school teacher held this right because:(a)

Section 239 of the School Education Act provides that Part 5 of the PSMA applies to government school
teachers including the school teacher.

(b)

The school teacher’s situation was not however covered by s78(1) of the PSMA.

(c)

This was because s80C(1) of the Act defines the expression “government officer” to exclude a “teacher”.
“Teacher” is in turn defined in s80C(1) to include a person employed as a member of the teaching staff
under s235(1)(b) of the School Education Act.

(d)

The school teacher could not therefore, under s78(1) of the PSMA “appeal” to the PSAB, constituted under
Part IIA of the Act.

(e)

The school teacher’s situation was covered by s78(2) of the PSMA. She was an employee, but not a
government officer and was aggrieved by a decision referred to in s78(1)(b), being a decision under
s79(3)(c) of the PSMA.

33 Accordingly the school teacher could “refer the decision mentioned in paragraph (b) to the Industrial Commission as if that
decision were an industrial matter mentioned in section 29(b) of that Act, and that Act applies to and in relation to that
decision accordingly”. The school teacher did not however refer the decision to the Commission under this section.
The PSMA and the Industrial Relations Act
34 The interaction of s78(2) with the Act, for a state school teacher, was considered by Kenner C in Johnston v Mance, Acting
Director General of Department of Education (2002) 83 WAIG 1553. Kenner C at paragraph [11] said that when the PSMA
came into effect there was no longer a s29(b) of the Act. This subsection had become s29(1)(b) as at the end of 1993.
Kenner C decided there was a drafting or printing slip and therefore s29(b) should be read as s29(1)(b). Kenner C said this
would accord with the intention of parliament when the PSMA was enacted. With respect we agree with these observations
and note that despite the decision of Kenner C being made over five years ago, the legislature has not corrected the slip within
the PSMA.
35 The Commissioner in coming to her decision accepted the reasoning of Kenner C in Johnston that the application before her
was a “hearing de novo”.
36 Determining the type of “appeal” envisaged by an enactment is dependent upon a close examination of the legislative scheme
and the nature, jurisdiction and powers of the appellate body (Builders Licensing Board v Sperway Constructions (Syd) Pty Ltd
(1976) 135 CLR 616; Coal and Allied Operations Pty Ltd v Australian Industrial Relations Commission (2000) 203 CLR 194).
Here s78(2) of the PSMA provides for the referral of the decision of the employer to the Commission, relevantly, as if a claim
for unfair dismissal under s29 of the Act but does not otherwise say much about the nature of the decision the Commission is to
make upon the referral.
37 In determining an unfair dismissal application when referred under s29(1) of the Act, the approach of the Commission is not to
make the decision afresh, substitute its decision for that of the employer or sit in their managerial chair. To approach a referral
under s78(2) of the PSMA in such a manner would therefore create some tension between the Act and the PSMA.
38 As noted, the school teacher did not here refer the termination decision to the Commission under s78(2) of the PSMA. Instead
the appellant exercised its right under s44(1) and (7) of the Act to apply for a compulsory conference about the fairness of the
termination of the school teacher as an “industrial matter”.
The Industrial Relations Act and Unfair Dismissal Claims
39 The Act contemplates that a claim that a former employee was unfairly dismissed may be brought before the Commission both
by that person and an organisation. The former employee may refer the matter to the Commission under s29(1)(b) of the Act.
An organisation having the capacity to do so is clearly envisaged by s23 and s44 of the Act. In s44 there is specific reference
to “a claim of harsh, oppressive or unfair dismissal of an employee”. This is in s44(6)(bb) which was the section under which
the appellant sought the interim reinstatement order for the school teacher.
40 Section 23(3)(h) of the Act provides that:“The Commission in the exercise of the jurisdiction conferred on it by this
Part shall not —
…
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on a claim of harsh, oppressive or unfair dismissal —
(i)

in the case of an application under section 44, make any order
except an order that is authorised by section 23A or 44; and

(ii)

in any other case, make any order except an order that is
authorised by section 23A.”

41 This again clearly contemplates the prospect of an application under s44 claiming harsh, oppressive or unfair dismissal.
42 Section 23A of the Act provides for the powers of the Commission on claims of unfair dismissal. Pursuant to that section
remedial orders may be made if the Commission “determines that the dismissal of an employee was harsh, oppressive or
unfair”. In general terms, s23A provides for orders for reinstatement or re-employment as primary remedies and compensation
for loss or injury if reinstatement or re-employment is not practicable.
43 As stated, the application which was before the Commission in this instance was an application under s44 of the Act alleging
unfair dismissal. The mandate of s23(3)(h) was to not make any order other than that authorised by s23A or s44. Therefore if
the Commission determined the dismissal was unfair the remedies under s23A of the Act potentially applied; as did the
methodology there set out to determine whether and if so what remedy would be ordered.
The Rule in Browne v Dunn
44 The appeal also raised the applicability of the rule in Browne v Dunn (1893) 6 R 67 (HL).
45 The rule in Browne v Dunn is one of professional practice, generally applying to advocates of parties in their crossexamination of witnesses. It is designed to ensure the fairness of a hearing. In Cross on Evidence at paragraph [17435] the
formulation of the rule is provided by a quotation from the reasons of Hunt J in Allied Pastoral Holdings Pty Ltd v FCT [1983]
1 NSWLR 1 at 16. This quotation was also set out with approval in the reasons of McLure JA, with whom Wheeler JA and
EM Heenan AJA agreed, in Lazarevic v Western Australia [2007] WASCA 156 at [16]. The quotation is as follows:“… unless notice has already clearly been given of the cross-examiner's
intention to rely upon such matters, it is necessary to put to an opponent's
witness in cross-examination the nature of the case upon which it is proposed
to rely in contradiction of his evidence, particularly where that case relies
upon inferences to be drawn from other evidence in the proceedings. Such a
rule of practice is necessary both to give the witness the opportunity to deal
with that other evidence, or the inferences to be drawn from it, and to allow
the other party the opportunity to call evidence either to corroborate that
explanation or to contradict the inference sought to be drawn.”
46 In the next paragraph in Lazarevic, McLure JA said that the “rule in Browne v Dunn does not apply where the witness is on
notice that his or her evidence is in contest and notice may come from a variety of sources, including the other side’s opening
and from the general manner in which the case is conducted”. In support of this proposition her Honour cited Seymour v
Australian Broadcasting Commission (1977) 19 NSWLR 219 at 236.
47 In R v Birks (1990) 19 NSWLR 677, Gleeson CJ with whom McInerney J agreed, after reviewing the reasons of the House of
Lords in Browne v Dunn, said at page 688:“The central purpose of the rule is to secure fairness in the conduct of
adversary proceedings. That consideration provides the best guide, both to
the practical requirements of the rule in a given case, and to the consequences
which may properly flow from its non-observance, including the remedies that
are available to deal with a problem so created”.
48 Although R v Birks was a criminal appeal, Gleeson CJ explained that the rule in Browne v Dunn was more readily capable of
application in a civil case.
49 In MWJ v R (2005) 222 ALR 436, Gummow, Kirby and Callinan JJ at [38]-[40] said:“[38] … The rule is essentially that a party is obliged to give appropriate
notice to the other party, and any of that person’s witnesses, of any
imputation that the former intends to make against either of the latter
about his or her conduct relevant to the case, or a party’s or a
witness’ credit.
[39]

One corollary of the rule is that judges should in general abstain from
making adverse findings about parties and witnesses in respect of
whom there has been non-compliance with it. A further corollary of
the rule is that not only will cross-examination of a witness who can
speak to the conduct usually constitute sufficient notice, but also, that
any witness whose conduct is to be impugned, should be given an
opportunity in the cross-examination to deal with the imputation
intended to be made against him or her. An offer to tender a witness
for further cross-examination will however, in many cases suffice to
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meet, or blunt a complaint of surprise or prejudice resulting from a
failure to put a matter in earlier cross-examination. …
[40] Reliance on the rule in Browne v Dunn can be both misplaced and
overstated. If the evidence in the case has not been completed, a party
genuinely taken by surprise by reason of a failure on the part of the
other to put a relevant matter in cross-examination, can almost
always, especially in ordinary civil litigation, mitigate or cure any
difficulties so arising by seeking or offering the recall of the witness to
enable the matter to be put …”
50 Their Honours then considered the position in a criminal trial and the appeal before the court. Earlier, Gleeson CJ and
Heydon J said at paragraph [18] that the principle was one of “fair conduct on the part of the advocate” and an “important
aspect of the adversarial system”.
51 The rationale for the rule in Browne v Dunn is therefore one of fairness. Advocates ought as a matter of professional practice,
to use the words of Hunt J in Allied Pastoral Holdings, put to an opposing witness the nature of the case upon which they
propose to rely in contradicting the evidence of that witness.
52 When the rule is not complied with there are no fixed consequences. This is demonstrated by the quoted reasons of the
majority in MWJ. Things which may be done to address the unfairness caused by the breach of the rule in a civil hearing
include the recalling of the relevant witness. In the arbitration of disputes by the Commission, the recalling of a witness may
well be fair and appropriate given the flexibility of the processes of the Commission. If the prospect of recalling a witness,
because of an alleged failure to comply with the rule in Browne v Dunn is not raised or taken up by the advocate of a party, this
may well have consequences on appeal. This is because ordinarily a party is bound by the conduct of their counsel, solicitor or
agent in proceedings before the Commission. (See Shortland v Lombardi Nominees Pty Ltd T/A Howard Porter (2007)
87 WAIG 1158; s31(3) of the Act, but cf R v Birks cited above).
The Settlement of Disputes
53 Finally, as set out earlier, this dispute was about the termination of employment of a school teacher which occurred in April
2005. The dispute has now dragged across conciliation conferences, an argued application for an interim order, the interim
reinstatement of the teacher, a fairly drawn out and intense hearing at first instance, the time awaiting the publication of
reasons for decision, the full hearing of an appeal, the filing of subsequent written submissions, consideration of the grounds of
appeal and associated issues by the Full Bench, the preparation of reasons by the Full Bench, the filing of the notice of
discontinuance and the present reasons. The prolonged nature of the dispute has had a concomitant use of resources by the
parties, their solicitors and the Commission. The prolongation has been likely to have given rise to uncertainty and tension for
the school teacher and those involved in the litigation. If this type of delay can be avoided by the parties and their
representatives giving early and close attention to the nature and substance of a dispute, and, with the assistance of the
Commission, effect an early resolution of it, it is clearly desirable.
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Order
This matter having come on for hearing before the Full Bench on 30 May 2007, and having heard Mr S Millman (of
Counsel), by leave on behalf of the appellant, and Ms R Hartley (of Counsel), by leave on behalf of the respondent,
and reasons for decision having been delivered on 13 September 2007 it is this day, 13 September 2007, ordered that
:1.

The appeal is dismissed.
By the Full Bench
(Sgd.) M T RITTER,
Acting President.
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Reasons for Decision
RITTER AP:
The Application
1

The applicant is an organisation of employees that is registered under Division 4 of Part II of the Industrial Relations Act 1979
(WA) (the Act).

2

The applicant seeks to alter its rules in a way that relates to the qualification for persons of membership of the applicant.
Accordingly, pursuant to s62(2) of the Act, the applicant seeks the authorisation of the Full Bench for the Registrar of the
Western Australian Industrial Relations Commission (the Commission) to register this alteration to the rules. Regulation 70 of
the Industrial Relations Commission Regulations 2005 (the Regulations) sets out a procedure to be followed in an application
in this type, which has been followed by the applicant.

The Proposed Rule Changes
3

Rule 4 of the applicant is about membership. Notice of the application to amend the rule, as required by the Act, was given in
the Western Australian Industrial Gazette on 23 May 2007 ((2007) 87 WAIG 841). The notice set out the existing membership
rule and the proposed rule. They are as follows:“Existing Rule 4 – Membership
(1)

(2)

The following persons shall be eligible for membership of the
Organisation:(a)

any person temporarily, permanently or usually employed
within Western Australia or in any place where the Act applies
on a full-time or part-time basis for hire or reward in or in
connection with the industry or vocation or craft of
engineering provided that:

(b)

he or she is or has been a Corporate Member or Graduate
Member of the Institution of Engineers, Australia or

(c)

he or she has passed the prescribed examinations for or is the
holder of qualifications published by The Institution of
Engineers, Australia, as granting eligibility for Graduate or
Corporate Membership of the said Institution, or

(d)

the Committee has received written notification from The
Institution of Engineers, Australia, that the qualifications of
the applicant would render the applicant eligible for Graduate
or Corporate Membership of the said Institution.

(e)

any other person whether employed in the industry of
engineering or not who is or hereafter becomes an officer of
the Organisation and admitted as a member hereof.

Provided that the following persons shall not be eligible for
membership of the Organisation:(a)

any person who is eligible for membership of the Hospital
Salaried Officers Association of Western Australia (Union of
Workers) at the date of registration of The Association of
Professional Engineers, Australia (Western Australian
Branch) Organisation of Employees.

(b)

any person who is eligible for membership of the University
Salaried Officers Association of Western Australia (Union of
Workers) at the date of registration of The Association of
Professional Engineers, Australia (Western Australian
Branch) Organisation of Employees.

(c)

any person employed under the provisions of the Public
Service Act, 1978 as that Act was constituted on the first day
of July, 1987.

(d)

any person who is eligible for membership of the Union of
Australian College Academics, (W.A. Branch) Industrial
Union of Workers at the date of registration of The
Association of Professional Engineers, Australia (Western
Australian Branch) Organisation of Employees.

(e)

any person who is eligible for membership of the Federated
Clerks' Union of Australia Industrial Union of Workers, W.A.
Branch at the date of registration of The Association of
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Professional Engineers, Australia
Branch) Organisation of Employees.
(f)

(Western

Australian

any person who is eligible for membership of The Civil
Service Association of Western Australia (Inc.) at the date of
registration of The Association of Professional Engineers,
Australia (Western Australian Branch) Organisation of
Employees.

Proposed Rule 4 – Membership
The proposed alterations are indicated in bold print and underlined. Note that
some alterations reflect re-numbering of existing subrules.
“4 – MEMBERSHIP
(1)

The following persons shall be eligible for membership of the
Organisation:(a)

(2)

any person temporarily, permanently or usually employed
within Western Australia or in any place where the Act applies
on a full-time or part-time basis for hire or reward in or in
connection with the industry or vocation or craft of
engineering provided that:
(i)

he or she is or has been a Corporate Member or
Graduate Member of the Institution of Engineers,
Australia, or

(ii)

he or she has passed the prescribed examinations for
or is the holder of qualifications published by The
Institution of Engineers, Australia, as granting
eligibility for Graduate or Corporate Membership of
the said Institution, or

(iii)

the Committee has received written notification from
The Institution of Engineers, Australia, that the
qualifications of the applicant would render the
applicant eligible for Graduate or Corporate
Membership of the said Institution, or

(iv)

is registered on the National Professional Engineers
Register; or

(b)

any other person whether employed in the industry of
engineering or not who is or hereafter becomes an officer of
the Organisation and admitted as a member hereof, or

(c)

any person employed by the Commissioner of Main Roads
(WA) as an engineer and who undertakes the role and
responsibility of a professional engineer; or

(d)

any person engaged permanently or temporarily in a
professional engineering capacity in or in connection with
the construction, maintenance, development, operation or
control of a railway or railways and/or tramway or tramways
and/or road transport and/or aerial transport.

Provided that the following persons shall not be eligible for
membership of the Organisation:(a)

any person who is eligible for membership of the Hospital
Salaried Officers Association of Western Australia (Union of
Workers) at the date of registration of The Association of
Professional Engineers, Australia (Western Australian
Branch) Organisation of Employees.

(b)

any person who is eligible for membership of the University
Salaried Officers Association of Western Australia (Union of
Workers) at the date of registration of The Association of
Professional Engineers, Australia (Western Australian
Branch) Organisation of Employees.

(c)

any person employed under the provisions of the Public
Service Act, 1978 as that Act was constituted on the first day
of July, 1987.
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(d)

any person who is eligible for membership of the Union of
Australian College Academics, (W.A. Branch) Industrial
Union of Workers at the date of registration of The
Association of Professional Engineers, Australia (Western
Australian Branch) Organisation of Employees.

(e)

any person who is eligible for membership of the Federated
Clerks' Union of Australia Industrial Union of Workers, W.A.
Branch at the date of registration of The Association of
Professional Engineers, Australia (Western Australian
Branch) Organisation of Employees.

(f)

subject to sub rule (1)(c) of this rule 4, any person who is
eligible for membership of The Civil Service Association of
Western Australia (Inc.) at the date of registration of The
Association of Professional Engineers, Australia (Western
Australian Branch) Organisation of Employees.””
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Factual Background
4

The application to the Full Bench was supported by two statutory declarations. The first was by Mr Lex Blackhall
Cunningham, the President of the applicant and WA Branch President of the federally registered Association of Professional
Engineers, Scientists and Managers Australia (APESMA). The second was by Mr Donald George Moss, the director of
APESMA and the applicant. Both statutory declarations were made on 24 April 2007.

5

The statutory declarations deposed to the reasons for seeking the alteration of the membership rule. The narrative commences
with a committee of management meeting of the applicant held on 11 October 2006. At this meeting the issue of changes
brought about by the Commonwealth Government “WorkChoices” legislation was discussed. Concern was expressed at the
possibility that engineers employed by “Main Roads” might be disadvantaged by this legislation because “Main Roads might
not be a constitutional corporation and therefore the traditional coverage of Main Roads’ engineers by the [applicant’s]
federal affiliate/parent, APESMA might be in jeopardy”. (Mr Cunningham’s statutory declaration paragraph [2]). The issue
about “Main Roads” status as a trading corporation stems from s9 of the Main Roads Act 1930 (WA) which provides that the
Commissioner of Main Roads, who employs those who work for “Main Roads” is a body corporate for relevant purposes.

6

As recorded in the minutes, at the Committee meeting it was decided that in accordance with Rule 12(4) of the rules of the
applicant, Mr Cunningham would give notice of a motion at the annual general meeting (AGM) on 9 November 2006 to amend
the eligibility rule of the applicant to extend coverage to Main Roads’ engineers in accordance with an “attached proposed
motion (which will allow for discretion to negotiate with the CSA)”.

7

The reference to the CSA was a reference to the Civil Service Association of WA (Inc) which is also a registered organisation
under the Act.

8

A newsletter of the applicant using its abbreviated pneumonic “APEA”, dated 12 October 2006, advised members that
Mr Cunningham was to give notice of the intention to move the motion at the AGM “to seek the AGM’s approval to extend the
[applicant’s] eligibility rule 4 as indicated in bold as per the attached motion to address the shortcomings in our rules to cover
our Main Roads’ members.” The notice of proposed motion to be put to the AGM to amend Rule 4 was, with one exception,
in accordance with the amendment that has been advertised in the WAIG as quoted above. The exception was that in the
motion the proposed rule 4(2)(f) was:“subject to sub rules (1)(c) and (d) of this rule 4, any person who is
eligible for membership of The Civil Service Association of Western
Australia (Inc.) at the date of registration of The Association of
Professional Engineers, Australia (Western Australian Branch)
Organisation of Employees.”

9

This differed from the advertised rule change in that, “and (d)” after “sub rules 1(c)” was not included and “sub rules” was
changed to “sub rule” for grammatical correctness.

10 I will explain this change later in my reasons. The existing eligibility Rule 4 was also attached to the newsletter.
11 The newsletter also set out that members may object to any proposed alteration by forwarding a written objection to the
Registrar (of the Commission) within 21 days of having received the notice. Mr Cunningham said he received his copy of the
newsletter as a member of the applicant.
12 Mr Cunningham chaired the AGM on 9 November 2006, which was held in conjunction with the APESMA WA branch AGM.
As Mr Cunningham was chairing the meeting, the motion to alter the membership rule was moved by the applicant’s Vice
President, Mr Soren Cicchini and seconded by the Secretary, Mr Brian Norris. Two motions were passed unanimously. The
first was the deletion and substitution of rule 4 in the terms of the notice of motion. The second was: “That the [applicant’s]
Committee be empowered to negotiate these proposed changes with the other relevant union(s) and to make changes necessary
to achieve the consent of those union(s) while still achieving the objective outlined in the [applicant’s] newsletter dated
12 October 2006”.
13 There was then a committee meeting on 13 December 2006, at which a motion was passed instructing Mr Moss as Director “to
advise members of the outcome of the AGM and to further negotiate the proposed [applicant’s] eligibility rule with the CSA in
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accordance with the resolution of the AGM to achieve coverage of Main Roads’ engineers. The Director is then to prepare an
application to the WAIRC to amend the [applicant’s] rules accordingly.”
14 Subsequent to the committee meeting, Mr Moss sent a newsletter to members of the applicant advising of the decision of the
AGM on 9 November 2006 to alter the membership rule. The newsletter explained that, “the need to amend the [applicant’s]
Membership arose in relation to the federal ‘WorkChoices’ legislation and whether APESMA could continue its federal
coverage of Main Roads’ engineers. It is still unclear whether Main Roads is or is not a constitutional corporation and
therefore whether WorkChoices or alternatively the state industrial system will apply. There is a need to amend the
[applicant’s] Membership rule as insurance should we be forced to conduct our industrial relationship with Main Roads
through the state jurisdiction”.
15 The newsletter also said the applicant’s committee had directed Mr Moss to make application to the Commission to implement
the wishes of the AGM. The newsletter set out that the Act imposes an obligation on the applicant to remind members that
they may object to the proposed amendments in writing to the Registrar. The newsletter contained the name and address of the
Registrar for the purpose of lodging any written objection.
16 Mr Cunningham said that he received a copy of this newsletter.
17 Mr Cunningham said that on 1 February 2007 he received an email from Mr Moss which attached notes of a meeting earlier
that day with the CSA. Mr Moss advised he had “a fairly good meeting” with the CSA and was confident that agreement
could be reached “without a great deal of pain nor the need for external legal assistance”. The typed up notes of the meeting
were inadvertently not lodged with the documents at the Commission but were handed up at the hearing. I will refer to the
notes of the meeting below. It is sufficient to say now that as a result of this meeting the agreement was reached to delete “(d)”
from proposed rule 4(2)(f), as described earlier.
18 Mr Moss reported on his talks with the CSA at the first committee meeting of the applicant for 2007 which was held on
21 February 2007. Mr Cunningham said that the report was positive and the applicant’s committee believed the change
discussed by Mr Moss with the CSA to the proposed rule was compliant with the motion passed at the AGM. The committee
resolved by a motion that Mr Moss should conclude negotiations with the CSA and then make an application to the
Commission to amend Rule 4 as agreed with the CSA.
19 In his statutory declaration, Mr Moss set out his attendance at the committee meeting on 11 October 2006, the publication of
the newsletter on 12 October 2006 and that another newsletter dated 17 October 2006 was distributed to the members of the
applicant with the agenda of the combined APESMA/applicant AGM scheduled for 9 November 2006. A copy of the
newsletter was filed as part of a bundle of documents attached to the statutory declaration of Mr Moss.
20 Mr Moss also set out in his statutory declaration that the mode of distribution of newsletters was largely by email. For those
members who had not provided an email address the newsletter was sent to their postal mailing address as shown in the
applicant’s membership database. Mr Moss also said that where an email transmission was not properly transmitted, through
the receipt of what is called a “mailer daemon” then a copy of the newsletter was also sent to the postal mailing address of that
member.
21 Mr Moss confirmed the passing of the motions at the AGM on 9 November 2006. Mr Moss said, as supported by the minutes
of the meeting that in accordance with Rule 15 of the applicant, dealing with the quorum of meetings, more than 20 members
were present.
22 Mr Moss also confirmed the outcome of the committee meeting on 13 December 2006 and the publication of the newsletter on
14 December 2006. Mr Moss said that since the distribution of this newsletter he had not been advised that any members of
the applicant had lodged an objection with the Registrar to the proposed rule changes, nor was he aware of any members
intending to lodge an objection. It is appropriate that at this stage to record that a Deputy Registrar has provided the Full
Bench with information that no objection has been lodged.
23 Mr Moss also referred to meeting with the CSA General Secretary, Ms Toni Walkington, on 22 August 2006, correspondence
following that meeting and another meeting on 1 February 2007 with the CSA Senior Industrial Officer, Mr Brendan Cusack
and Industrial Officer, Ms Kelly Worlock. At that meeting, according to the statutory declaration of Mr Moss, it was agreed
that “the exclusion of CSA coverage in [the applicant’s] rule 4(2)(f) should allow for [the applicant’s] coverage of Main
Roads’ engineers as per the new proposed rule 4(1)(c) but this should not extend to other areas of CSA coverage. The meeting
further agreed that there would be a deed between the CSA and [the applicant] whereby [the applicant] would undertake not
to seek further rule amendments which would encroach on existing CSA coverage in the WA public sector.”
24 Mr Moss’ notes of the meeting on 1 February 2007 set out more detail. It recorded a concern by the CSA that “our proposed
subclause 1(d) which could apply to some areas of the public sector, in particular to engineers employed by DPI and
Resources Development. (Cusack did not raise an objection to existing APESMA members staying with APESMA, merely that
APEA should not be able to use subclause 1(d) to seek industrial coverage of these areas which at present exists with CSA
state awards and agreements). Moss suggested that this would be easily solved by deleting the exception of 1(d) which exists
in proviso subclause 2(f). Cusack agreed that this would overcome this concern. ”
25 Mr Moss said he circulated the notes of this meeting by email to the members of the committee of the applicant and to the new
members of the committee for 2007.
26 Mr Moss confirmed his report to the committee of the applicant on 21 February 2007 and the motion which was then moved
and passed.
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27 Mr Moss then said that he concluded negotiations with the CSA about a deed of commitments by each of the two unions. A
copy of the signed and stamped deed dated 20 March 2007 was attached to the statutory declaration of Mr Moss. The deed
was between the CSA and the applicant and set out the proposed alterations to the rules of the applicant. The deed then
contained the following undertakings:“2.

APEA agree not to seek any further rule changes (other than the
changes outlined under ‘Conditions’) that will overlap CSA coverage
(as defined by its rules as at 19 March 2007) without first obtaining
the written agreement of the CSA.

3.

APEA agree not to seek any further rule changes which will broaden
its constitutional coverage to cover engineers and/or scientists
working in the public sector that the CSA have coverage over.

4.

The CSA shall consent to the APEA’s rule change application with the
WAIRC and Section 72A orders under the Act as long as the proposed
rules change is the same as that agreed to under ‘Conditions’.

5.

APEA agree to serve a copy of its application lodged with the WAIRC
upon the CSA with three (3) working days of lodgement.”

28 The common seals of both the CSA and the applicant were affixed to the deed and it was signed by Ms Walkington and
Mr Brendon Hewson, the President of the CSA. Mr Cunningham and Mr Norris signed the deed for the applicant.
29 Other relevant facts were set out in the applicant’s outline of submissions and will be later referred to. As indicated to
Mr Moss at the hearing it would have been preferable for these facts to be included in a statutory declaration but given the
Commission is not bound by the rules of evidence and Mr Moss had knowledge of the facts referred to in the submissions, I
was prepared to take into account these facts (see s26(1)(b) of the Act).
The Rules of the Applicant about Amendment
30 Rule 11 provides that the management of the applicant is vested in an annual general meeting and a committee of management.
There is also an executive, subject to the control of the committee to carry out the functions as prescribed by the rules and such
functions as are delegated to it from time to time by the committee.
31 Rule 12 is about the annual general meeting. It provides that an annual general meeting should be held once in every year at a
time and place decided by the committee and on a day between 1 October and 30 November. Rule 12 provides:“(1)

An Annual General Meeting shall be held by the Organisation once in
every year at a time and place decided by the Committee, and on a
day between the first day of October and the 30th day of November.
The Annual General Meeting while in session shall govern, manage
and conduct the affairs of the Organisation subject to decisions made
by a majority of votes cast in a plebiscite of the Organisation and
shall have power subject to these Rules to:(a)

make, repeal and amend and/or add to these Rules provided
that notice of the proposed making, repeal, amendment,
addition or alteration has been included in the notice of the
Annual General Meeting;

(b)

receive and adopt a statement of income and expenditure and
an audited balance sheet as at the 30th day of June of each
year;

(c)

determine any matter referred to it by the Committee;

(e)

do all acts or things which by virtue of the Rules it or the
Committee is empowered to do;

(f)

do all other acts and things which are not by the Act or these
Rules specifically directed to be done by any other person or
body, and which in the opinion of the Annual General Meeting
are in the interests of the Organisation or in the interests of
members or persons eligible to be members.

(2)

Notice of the Annual General Meeting shall be given by the Secretary
by posting to or leaving for each member at the member’s place of
employment or postal address for service of notices as shown in the
Register a written notice of the time, date and place of the meeting, at
least 21 days prior to the holding thereof.

(3)

The publication of the necessary information in a journal of the
Organisation distributed to each member so as to be received in the
normal course of post within the specified time shall be deemed and
held to be adequate notice for the purpose of this clause.
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(4)

Notices of intention to make, amend, repeal, add to, or alter the Rules
shall be made by not less than 50 financial members or by not less
than 10 per centum of the financial members, whichever is the lesser,
or by the President. The Secretary shall include in the notice of the
Annual General Meeting such notices of intention to make, amend,
repeal, add to or alter the rules as shall be received by the Secretary
in sufficient time to permit inclusion in the said notice. Such notice
shall include a brief statement of the reasons for each proposal to
amend the Rules and shall inform the members that they may object to
any proposed alteration by forwarding a written objection to the
Registrar within 21 days of having received the notice.

(5)

If five per centum or more of the members object to any proposed
amendment the proposal shall not be put to the Annual General
Meeting and instead a ballot shall be conducted in accordance with
these Rules or in such other manner as the Registrar approves and if a
majority of the members of the Organisation who vote in the ballot
shall authorise or approve the proposal the same shall be deemed to
have been adopted and, subject to Section 62 of the Act, the Rules
shall be amended accordingly.

(6)

All acts and decisions of the Annual General Meeting, unless contrary
to these Rules, shall be binding on all members.

87 W.A.I.G.

32 In summary:(a)

rule 12(2) provides that notice of the annual general meeting should be given by the secretary by posting to
or leaving for each member at the member’s place of employment or postal address for service of notice as
shown in the register, a written notice of the time, date and place of the meeting, at least 21 days prior to the
meeting.

(b)

Rule 12(3) then provides that the publication of the necessary information in a journal of the applicant
distributed to each member so as to be received in the normal course of post within the specified time is
deemed to be adequate notice.

(c)

Rule 12(4) relevantly provides that the president may give a notice of intention to, amongst other things,
alter the rules.

(d)

Rule 12(4) then provides that the secretary shall include in the notice of the AGM the notices of intention to
alter the rules as received by the secretary in sufficient time to permit inclusion in the notice.

(e)

Rule 12(4) says that the notice shall include a brief statement of the reasons for each proposal to amend the
rules and inform the members that they may object to any proposed alteration by forwarding a written
objection to the Registrar within 21 days of having received the notice.

(f)

Rule 12(5) provides that if 5% or more of the members object to any proposed amendment the proposal
should not be put to the AGM and instead a ballot should be conducted in accordance with the rules or in
such manner as the Registrar may approve.

(g)

Rule 12(5) then says that if a majority of the members of the applicant who vote in the ballot authorise or
approve the proposal the same shall be deemed to have been adopted and subject to s62 of the Act, the rules
shall be amended accordingly.

33 As referred to earlier, rule 15(1) provides that at all annual general meetings or special general meetings not less than
20 financial members present in person shall form a quorum.
The Statutory Requirements
34 As set out earlier the application is made under s62(2) of the Act. By s62(4), ss55, 56 and 58(3) of the Act “apply, with such
modifications as are necessary, to and in relation to an application by an organisation for alternation of a rule of a kind
referred to in subsection (2)”. In my opinion, with respect, the drafting of this sub-section could have been clearer. It is not
readily apparent in all instances which “modifications” are “necessary”. It is an issue which the legislature may well wish to
look at in any review of the Act.
35 Section 55(2) of the Act refers to the publication of, in this case and by reference to s62(4), a notice of the application of the
alteration of the rule. As stated, this occurred by the publication of the notice in the WAIG on 23 May 2007. Section 55(3) of
the Act provides that an application shall not be listed for hearing before the Full Bench until the expiration of 30 days from the
day on which the notice referred to in s55(2) has been given. This subsection has been complied with as the application was
not heard until 26 June 2006, in excess of 30 days after the date of publication of the notice.
36 Section 55(4) of the Act provides that the Full Bench shall refuse an application by an organisation unless it is satisfied that:“(a)

the application has been authorised in accordance with the rules of
the organisation;
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reasonable steps have been taken to adequately inform the
members —
(i)

of the intention of the organisation to apply for registration;

(ii)

of the proposed rules of the organisation; and

(iii)

that the members or any of them may object to the making of
the application or to those rules or any of them by forwarding
a written objection to the Registrar,

and having regard to the structure of the organisation and any other
relevant circumstance, the members have been afforded a reasonable
opportunity to make such an objection;
(c)

in relation to the members of the organisation —
(i)

less than 5% have objected to the making of the application or
to those rules or any of them, as the case may be; or

(ii)

a majority of the members who voted in a ballot conducted in
a manner approved by the Registrar has authorised or
approved the making of the application and the proposed
rules;

(d)

in relation to the alteration of the rules of the organisation, those
rules provide for reasonable notice of any proposed alteration and
reasons therefor to be given to the members of the organisation and
for reasonable opportunity for the members to object to any such
proposal; and

(e)

rules of the organisation relating to elections for office —
(i)

provide that the election shall be by secret ballot; and

(ii)

conform with the requirements of section 56(1),

and are such as will ensure, as far as practicable, that no irregularity
can occur in connection with the election.”
37 The statutory declarations of Mr Cunningham and Mr Moss, attempt to set out that the present application has been authorised
in accordance with the rules of the applicant, thereby satisfying the requirements contained in s55(4)(a) of the Act, as
necessarily modified. There is one area which is potentially problematic. This issue was not identified prior to or during the
hearing of the application. In accordance with the requirements of procedural fairness my associate wrote to the applicant
about the issue on 28 June 2007. The letter insofar as relevant said:“An issue has emerged which the Full Bench would like to give you notice of
and provide you with the opportunity to provide additional written
submissions.
The problem arises because of the contents of s55(4)(a) of the Industrial
Relations Act 1979 (WA) (the Act) which is incorporated into an application
to alter registered rules pursuant to s62(4) of the Act. Relevantly, this
subsection provides that the Full Bench “shall refuse an application” unless it
is satisfied that “the application has been authorised in accordance with the
rules of the organisation”.
The reference to the application is to the application as filed with the
Commission. This application includes the proposed alteration to Rule 4(2)(f)
which includes reference to Rule “1(c)” but not “1(d)”. The problem arises
because the notice of the Annual General Meeting (the AGM) to members
contained notice of the proposed alteration including the reference to
Rule 1(d) and the motion which was passed at the AGM also included this
rule. There is an issue about whether the second relevant motion passed at
the AGM and the meeting of the Committee on 21 February 2007 constitute a
process which in accordance with the rules permits the alteration of the rules
of the applicant in the way which has occurred.
It is noted that Rule 12(1)(a) refers to notice of the amendment to be included
in the notice of the AGM. It is also noted that although the Committee of
Management can exercise certain delegated powers under Rule 14(2)(a) there
is a proviso “that the Committee may not make, repeal, amend and/or add to
the Rules”.
The Full Bench would like to receive your additional submissions upon
whether the statutory criteria in s55(4)(a) of the Act has been complied with.

2564

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

87 W.A.I.G.

The Full Bench is prepared to receive written and/or oral submissions or both
on the issue.”
38 In response to this invitation, the applicant filed “Further Written Submissions Re S.55(4)(a)” on 29 June 2007. On the same
day Mr Moss telephoned my associate and asked if he was required to make oral submissions. My associate sent an email to
him which stated that he would be advised in due course if oral submissions would be required. No such advice was given as it
was not considered to be necessary by the Full Bench. Paragraphs [1]-[4] of the Further Written Submissions were:“1.

These further submissions have been prepared in response to the
issues raised by the Full Bench and advised to the applicant
Association in the letter from the Associate to the Acting President
dated 28 June 2007.

2.

The 1st issue is whether the Association’s application to amend rule 4
(Membership) was authorised in accordance with rule 12(1)(a). The
Association contends that the AGM held on 9 November 2006
authorised the application. There were two motions passed at the
AGM relating to the extension to cover Main Roads’ engineers and
these two motions have to be read together to determine what the
AGM was authorising (see item 9 of the minutes of AGM at document
5 in the bundle of documents). In our submission the AGM passed
both motions in applying its mind to and powers under rule 12(1)(a)
and the intention of the AGM should not be ignored by an overly
technical application of this rule. In our submission, motion 2 must be
considered equally as much as motion 1.

3.

Further as motion 2 empowered the Committee to negotiate “…… to
make changes necessary to achieve the consent of those union(s)
while still achieving the objective outlined in the APEA newsletter
dated 12 October 2006” (my emphasis), we say it is also necessary to
have regard for this newsletter (document 3 in the bundle). We say
that it is clear from this newsletter that the objective of the notice of
the proposed motion was to extend the Association’s eligibility rule to
include Main Roads’ engineers. This then was also the objective of
the AGM’s motion 2. Approving the application will satisfy the
AGM’s objective but a rejection would frustrate what the AGM was
seeking to achieve when it passed both motions.

4.

The Committee was not in breach of rule 14(2)(a) by acting on motion
2 as instructed and empowered by AGM motion 2. The AGM was
making the decision by passing the two motions and its decision was
clearly not based merely on motion 1 alone. Motion 2 was a practical
way for the potential problems perceived by the AGM to be dealt with
to achieve its objective. The Committee was doing nothing more than
what it had been instructed to do by the AGM.”

39 I accept these submissions and therefore the issue referred to in the letter by my associate does not prevent the application
succeeding.
40 The facts set out in the two statutory declarations satisfy me that reasonable steps were taken to adequately inform the
members of the applicant of the three matters set out in s55(4)(b) of the Act, as necessarily modified for the purposes of
considering a rule alteration application. Accordingly, I am satisfied that members of the applicant have been afforded a
reasonable opportunity to make objections to the proposed alteration of the rules.
41 With respect to s55(4)(c) of the Act, the facts set out in the statutory declarations establish that less than 5% of the members of
the applicant have objected to the alteration of the rules application. In fact, as set out above, no one has objected.
Accordingly, I am satisfied that the requirement contained in s55(4)(c) of the Act has been complied with.
42 I am also satisfied that s55(4)(d), as necessarily modified, has been complied with. I make this finding on the basis of the
contents of the rules relating to notice being provided to the members as set out earlier and the actions referred to in the
statutory declarations which show what the applicant did to provide notice to members and a reasonable opportunity for those
members to object to the proposed rules alteration. The requirements of s55(4)(e) are not relevant to the present application.
43 Section 55(5) of the Act, relevantly provides that:“… shall refuse an application by the organisation under this section if a
registered organisation whose rules relating to membership enable it to enrol
as a member some or all of the persons eligible, pursuant to the rules of the
first-mentioned organisation, to be members of the first-mentioned
organisation unless the Full Bench is satisfied that there is good reason,
consistent with the objects prescribed in section 6, to permit registration.”
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44 In written submissions filed by Mr Moss, reference was made to the principal objects of the Act and in particular, s6(a), (ab),
(ad) and (e). In summary, these principal objects provide for the promotion of goodwill in industry, the promotion of freedom
of association and the right to organise, the promotion of collective bargaining and the encouragement of the formation of
representative organisations of employers and employees and their registration under the Act and to discourage so far as
practicable overlapping of eligibility for membership of such organisations.
45 The written submissions also explained that Federal industrial coverage of engineers employed by Main Roads goes back at
least to a 1972 agreement which was The Professional Engineers (Main Roads of Western Australian) Agreement 1972. The
submissions also referred to an AIRC dispute No. 00629 of 1977 between the APESMA and Main Roads. It was submitted
that this was the basis of two existing Federal industrial instruments between the APESMA and Main Roads WA. These are
The Professional Engineers (Main Roads Western Australia) Award 2002 and the Main Roads APESMA Enterprise
Bargaining Agreement 2005. The submissions said that there was a community of interest for Main Roads’ engineers to
remain members of both APESMA and the applicant. It was submitted that this was recognised by both Main Roads and the
two other unions involved with Main Roads being the CSA and the Australian Workers Union.
46 The submissions pointed out that due to the provisions of the WorkChoices legislation, Federal industrial instruments covering
non-trading corporations continue for five years from 26 March 2006 unless replaced by a State registered agreement.
Accordingly, it was submitted the Federal award and agreement will continue to provide coverage if the applicant’s eligibility
rule is not amended to cover Main Roads’ engineers.
47 In his submissions Mr Moss recorded advice received from the Western Australian Government that Main Roads is not to be
regarded as a trading corporation and therefore future industrial instruments would only be made within the State industrial
jurisdiction. Mr Moss also recorded advice received from the Western Australian Government of an intention to introduce
legislation into the State Parliament to ensure that the status of Main Roads’ employees, as public sector crown employees, was
beyond doubt. Mr Moss submitted that all public sector unions in Western Australian were advised of the details of the
proposed legislation in February 2007 by the Acting Chief Executive Officer of the Department of Planning and Infrastructure.
48 It was also submitted that the change proposed by new Rule 4(1)(a)(iv) is to acknowledge that engineers may be recognised
across Australia by being registered on the National Professional Engineers Register. It was submitted that this was frequently
the case where engineers choose not to be members of the Institution of Engineers, Australia. It was also submitted that the
change proposed by new Rule 4(1)(d) adopted Rule 3.11 of the APESMA constitution and rules but in a slightly more
restrictive fashion. The reason for this is that the applicant only covers engineers whilst the APESMA covers other professions
such as scientists, architects and information technology professionals.
49 Mr Moss also referred to the traditional and sole industrial coverage of Main Roads’ engineers by the APESMA which was
accepted by both Main Roads and the CSA and the strong community of interest amongst engineers with both the APESMA
and the applicant to remain with the APESMA and the applicant irrespective of the outcome of this application. It was
submitted that if the application failed the APESMA would be forced to deal with Main Roads in the Federal system for
several years until the Federal instruments expired and thereafter outside either the Federal or State systems.
50 I agree with the submission of Mr Moss that it is significant that the CSA consents to the present application, as evidence by
the deed referred to earlier. The submission by Mr Moss that the CSA fully accepts the right of the applicant to industrially
represent Main Roads’ engineers is supported by the terms of the deed. It was also asserted that Main Roads accepts the right
of the applicant to industrially represent Main Roads’ engineers. It was submitted that failure to approve the alteration to the
rules would be contrary to the objects of the Act referred to above.
51 It was submitted that there is a clear and accepted demarcation between the applicant covering engineers and the CSA
coverage of other salaried employees at Main Roads. It was also submitted that the applicant and the CSA are part of a single
bargaining unit negotiating with Main Roads for common provisions for the applicant’s members and the CSA covered
employees with Main Roads.
52 It was submitted that for these reasons and notwithstanding principal object 6(e), there was a good reason to authorise the
registration of the alteration, consistent with the objects set out in s6 of the Act.
53 I accept this submission. In my opinion there is a “good reason” in terms of s55(5) of the Act.
54 Section 56 of the Act is not applicable to this application. Section 58(3) of the Act provides for applications for authorisation
of exclusionary membership rules. In my opinion this does not apply to this application. Although there is an alteration to
Rule 4(2)(f) which provides for people not being eligible for membership of the applicant, it does not add to the people who
are excluded from membership of the applicant.
55 Due to all of the above, the statutory requirements for the alteration of the rules of the applicant have been complied with.
Conclusion
56 Section 62 of the Act does not set out any additional criteria to guide the Full Bench in determining whether to give the
authorisation referred to. In my opinion there is no reason to not to grant the application. All of the statutory requirements
have been met and there is plainly merit.
57 Accordingly in my opinion the Full Bench ought to grant the application and authorise the Registrar to register the alteration to
the rules of the applicant as sought by the application in accordance with s62(1) and (2) of the Act. A Minute of Proposed
Order in accordance with s35 of the Act should issue in the appropriate terms.
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SMITH SC:
58

I have had the benefit of reading the reasons to be published by the Acting President. For the reasons his Honour gives, I
agree the application should be granted and I have nothing further to add.

MAYMAN C:
59 I have had the advantage of reading in draft form the Reasons for Decision of His Honour the Acting President. I agree with
those Reasons and have nothing to add.

2007 WAIRC 01010
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES

THE ASSOCIATION OF PROFESSIONAL ENGINEERS, AUSTRALIA (WESTERN
AUSTRALIAN BRANCH) ORGANISATION OF EMPLOYEES
APPLICANT

CORAM

FULL BENCH
THE HONOURABLE M T RITTER, ACTING PRESIDENT
SENIOR COMMISSIONER J H SMITH
COMMISSIONER S M MAYMAN

DATE

MONDAY, 20 AUGUST 2007

FILE NO

FBM 5 OF 2007

CITATION NO.

2007 WAIRC 01010

Decision

Application to alter rules of an organisation granted

Appearances
Applicant

Mr D Moss
Order

This matter having come on for hearing before the Full Bench on 26 June 2007, and having heard Mr D Moss on
behalf of the applicant, it is this day, 20 August 2007, ordered that:1.

The Registrar be authorised to register the alteration to the rules of the
applicant to the form of the rules published in the Western Australian
Industrial Gazette on 23 May 2007.
By the Full Bench
(Sgd.) M T RITTER,
Acting President.

[L.S.]

2007 WAIRC 01022
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION – FULL BENCH
BETWEEN:

THE ASSOCIATION OF PROFESSIONAL ENGINEERS, AUSTRALIA (WESTERN
AUSTRALIAN BRANCH) ORGANISATION OF EMPLOYEES
Applicant

CORAM:

THE HONOURABLE M T RITTER, ACTING PRESIDENT
SENIOR COMMISSIONER J H SMITH
COMMISSIONER S M MAYMAN

DATE:

17 AUGUST 2007 (CORRIGENDUM 23 AUGUST 2007)

FILE NO:

FBM 5 OF 2007

CITATION NO.:

2007 WAIRC 01022

PLACE:

PERTH
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CORRIGENDUM
1.

In the first line of paragraph [8] of the Reasons for Decision of Ritter AP dated 17 August 2007 delete the
words “abbreviated pneumonic” and insert the word “abbreviation”.

2.

In the first line of paragraph [32](a) of the Reasons for Decision of Ritter AP dated 17 August 2007 delete
the word “rule” and insert the word “Rule”.

3.

In paragraph [43] of the Reasons for Decision of Ritter AP dated 17 August 2007 before the words
“…shall refuse…” insert the words “…the Full Bench”.

4.

[L.S.]

In the second line of paragraph [56] of the Reasons for Decision of Ritter AP dated 17 August 2007 delete
the word “to” after the word “reason”.
By the Full Bench
(Sgd.) M T RITTER,
Acting President.
Dated: 23 August 2007

FULL BENCH—Unions—Application for registration—
2007 WAIRC 00593
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES

WESTERN AUSTRALIAN PRINCIPALS' FEDERATION
APPLICANT
-andSTATE SCHOOL TEACHERS' UNION OF WESTERN AUSTRALIA (INC)
OBJECTOR

CORAM

FULL BENCH
THE HONOURABLE M T RITTER, ACTING PRESIDENT
COMMISSIONER S J KENNER
COMMISSIONER S M MAYMAN

DATE

MONDAY, 9 JULY 2007

FILE NO/S

FBM 3 OF 2007

CITATION NO.

2007 WAIRC 00593

Decision

Orders and Directions
Order

WHEREAS in this matter the Full Bench issued orders and directions on 30 May 2005;
AND WHEREAS the Full Bench received an application from Mr S. Kemp (of counsel) on behalf of the applicant to
vary the terms of the orders issued on 30 May 2005;
AND WHEREAS the objector consented to the variations as sought by the applicant;
AND WHEREAS the Full Bench having considered the application in this matter, it is this day, 9 July 2007, ordered
that:1.

The applicant file and serve:(a)

its witness statements; and

(b)

any documents upon which it wishes to rely

on or before 31 August 2007.
2.

The objector file and serve:(a)

its witness statements; and

(b)

any documents upon which it wishes to rely

on or before 28 September 2007.
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3.

The applicant file and serve any further witness statements and any
documents upon which it wishes to rely by way of reply on or before
12 October 2007.

4.

The directions hearing be adjourned to a date to be fixed between 15
October 2007 and 31 October 2007 (inclusive) at the convenience of
the Full Bench.

5.

The parties have liberty to apply.
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By the Full Bench
(Sgd.) M T RITTER,
Acting President.

[L.S.]

FULL BENCH—Procedural Directions and Orders—
2007 WAIRC 00962
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES

STIRLING SKILLS TRAINING INC T/AS JOBS WEST
APPELLANT
-andNAVINDER SINGH
RESPONDENT

CORAM

FULL BENCH
THE HONOURABLE M T RITTER, ACTING PRESIDENT
CHIEF COMMISSIONER A R BEECH
COMMISSIONER J L HARRISON

DATE

MONDAY, 30 JULY 2007

FILE NO/S

FBA 38 OF 2006

CITATION NO.

2007 WAIRC 00962

Decision

Appeal dismissed
Order

Whereas the appellant has filed a notice of application for leave to discontinue the appeal dated 11 June 2007, it is this day, 30 July
2007, ordered by consent that:1.

The appeal is dismissed.
By the Full Bench
(Sgd.) M T RITTER,
Acting President.

[L.S.]

FULL BENCH—Ceremonial Addresses—
2007 WAIRC 01090
Copyright in this document is reserved to the Crown in right of the State of Western Australia. Reproduction or dissemination of
this document (or part thereof, in any format) except with the consent of the attorney-general is prohibited. Please note that under
section 43 of the Copyright Act 1968 copyright is not infringed by anything done for the purposes of a judicial proceeding or of a
report of a judicial proceeding.
BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
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SPECIAL SITTING OF THE FULL BENCH OF THE
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
TO FAREWELL SENIOR COMMISSIONER J.F. GREGOR
TRANSCRIPT OF PROCEEDINGS
AT PERTH ON THE 10TH DAY OF NOVEMBER 2006
BEFORE THE FULL BENCH OF THE WA INDUSTRIAL COMMISSION
THE HONOURABLE ACTING PRESIDENT RITTER
CHIEF COMMISSIONER A.R. BEECH
COMMISSIONER P.E. SCOTT
COMMISSIONER S.J. KENNER
COMMISSIONER S. WOOD
COMMISSIONER S. MAYMAN
THE HONOURABLE JUSTICE GUIDICE
THE HONOURABLE MR J. KOBELKE representing the Minister for Employment Protection and the Government of Western
Australia.
MS D. WILLMOTT represented the Chamber of Commerce and Industry of Western Australia.
MR D. ROBINSON represented the Trades and Labour Council of Western Australia.
MR J. FLOOD represented The Australian Mines and Metals Association.
MS M. SARACENI represented The Law Society of Western Australia.
Farewell
A/PRES RITTER: Welcome, everyone, to this special sitting of the Full Bench to commemorate the retirement of Senior
Commissioner John Francis Gregor as a member of the Commission. I am pleased that we are joined on the Bench today by his
Honour Giudice J, the president of the Australian Industrial Relations Commission. His Honour's presence is particularly
appreciated, given that today also marks the retirement of Senior Commissioner Gregor as a member of the Australian Industrial
Relations Commission.
On behalf of the Commission I also especially welcome Senior Commissioner Gregor's wife, Mrs Pam Gregor, his daughter,
Mrs Melanie Binet, son-in-law, Mr Scott Binet, and their children. I also welcome from Sydney Senior Commissioner Gregor's
son, Mr Jonathan Gregor, and daughter-in-law, Mrs Melanie Gregor.
I also acknowledge and welcome those sitting at the bar table, the Honourable John Kobelke MLA, Minister for Police and
Emergency Services, Community Safety, Water Resources, Sport & Recreation, representing the Honourable John Bowler,
Minister for Employment Protection; Ms Deirdre Willmott, representing the Chamber of Commerce and Industry of Western
Australia; Mr John Flood, representing the Australian Mines & Metals Association, Mr Dave Robinson, the secretary of the Trades
& Labor Council of Western Australia, and Ms Maria Saraceni, the president of the Law Society of Western Australia.
I also welcome the presence in court of a former President, Chief Commissioners and members of the Commission, Mr Peter
Sharkey, Mr Eric Kelly AM, Mr Bruce Collier AO, Mr Bill Coleman AO, Mr Owen Salmon and Mr John Negus. I also
acknowledge and thank for their attendance Federal Magistrate Lucev, Deputy Presidents Blain and McCarthy and Commissioner
Williams of the Australian Industrial Relations Commission, and Industrial Magistrates Tarr and Cicchini from the Industrial
Magistrates Court of Western Australia.
Senior Commissioner Jack Gregor was first appointed as a member of this Commission on 14 March 1985. For the mathematically
minded I am reliably informed that his more than 21 years of service as a commissioner equates to some 7910 days. For the
historically minded, this means that Senior Commissioner Gregor is ranked fourth in the list of all of those who have been honoured
to serve as members of the Commission or its predecessor.
The appointment of Senior Commissioner Gregor as the Senior Commissioner of this Commission took place on 1 December 2004.
Senior Commissioner Gregor's appointment as a member of the Australian Industrial Relations Commission took place on
29 November 1990. Until retirement Senior Commissioner Gregor is the only remaining Western Australian dual appointee to both
the state and Australian Industrial Relations Commissions.
Before mentioning some of Senior Commissioner Gregor's activities as a member of the Commission, it is worth recalling aspects
of your life prior to your appointment. Given your statutorily enforced retirement today, it is no secret that you were born on the
10th of November 1941 in Perth. After studying at the Mt Lawley Senior High School and Perth Technical College and the WA
Institute of Technology, Senior Commissioner Gregor commenced employment with the Western Australian Public Service. I am
informed that you commenced as what was then known as a C4 clerk.
Senior Commissioner Gregor first worked in the Mines Department in the registration division. Over the next 11 years he worked
in a variety of departments and was promoted a number of times. The departments that you worked in included the Harbour &
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Lights Department, the Public Works Department and the Department of Labour. I am also informed that you had a spell as a clerk
in what was called "the Country TNS Sewerage" section of the engineering division of the Public Works Department. I am not sure
if this was a career highlight.
Within the Department of Labour, Senior Commissioner Gregor was engaged as a research clerk and then appointed to the
positions of Industrial Inspector and Industrial Officer. In the latter position you appeared as an advocate before the public service
appeals and promotion appeals board. Whilst still a public service employee in 1966 you married Mrs Pamela Monaghan, which I
know you regard as one of your finest achievements.
On 13 September 1971 you left the Western Australian Public Service and commenced with what was then known as The
Employers' Federation, now called the Chamber of Commerce & Industry of Western Australia. Within that organisation you
became a specialist in the construction and mining areas, although you also practised in a number of industries as an advocate and
negotiator. These included the timber, forestry, hospitals, hospitality and local government industries.
At the time of your appointment to the Commission you were the manager of industrial relations, construction and special projects
at the CCI. In the last 10 years of your employment with the CCI you were involved with project work on heavy constructions with
particular emphasis in the north-west.
Also during this period you held a number of advisory positions assisting both the Government of Western Australia and commerce
and industry in this state. You had also, by the time you left the CCI, obtained overseas experience, including studies in places as
diverse as Geneva, the United Kingdom and other places in Europe, Kuwait and the United States of America.
As I have said, your appointment to this Commission occurred on 14 March 1985. I am informed that notice of your appointment
was, somewhat unusually, twice printed in the Government Gazette. Although it is easy to write this off as an accident, it may have
been by way of emphasis, to proudly announce the appointment of such a suitable Commissioner.
At the occasion of your welcome as a member of the Commission, you said that one of the most important things about your
appointment was it allowed you to do something to serve the community. In the many years that you have given to the
Commission and the state of Western Australia since then, you have certainly more than adequately carried out this intention.
During the years in which Senior Commissioner Gregor has been a member of the Commission he has been allocated work in a
number of different industries covering both the public and private sector. In more recent years you have particularly been involved
in the conciliation and arbitration of disputes in the building and construction and metals and electrical industries. Your role as a
member of the Australian Industrial Relations Commission has complemented your work as a state Commissioner in dealing with
industrial matters in these areas. Your appointment as Senior Commissioner was a recognition of both the longevity and quality of
your service to the Commission.
As a member of the Commission it is, I think, fair to say that your style has been typified by your ability to quickly get to grips with
the heart of an industrial dispute and encourage its resolution by pragmatically aimed discussion and agreement between the parties.
The parties to industrial matters have also benefited from your arbitration of disputes, characterised by your keen sense of industrial
fairness and capacity to ascertain and determine the key issues in a timely, equitable and commonsense way.
I should also mention that during your years as a Commissioner you have held a number of positions with the Industrial Relations
Society, including 2 years as president. This culminated in your becoming a life member of the society in 1995. You were also
selected by the state government to convene and prepare the report of the Commission on Government of Western Australia
between 1994 and 1996.
On a personal level could I thank you, Senior Commissioner Gregor, for the encouragement and support you have given to me in
my present position. In particular, in sitting with me as a member of the Full Bench, I have welcomed the assistance of your
experience and knowledge and also your good humour.
I know that Senior Commissioner Gregor has a number of hobbies and interests. Those which I have seen bring a particular gleam
to your eye when discussing them, are recreational flying and spending time with your grandchildren. I am not sure which of these
pursuits presents the greatest challenge. It is hoped, however, that during your retirement you will be able to spend more time
enjoying these activities and many more.
On behalf of the Commission, may I thank you, Senior Commissioner Gregor, for your many years of service, and wish you all the
very best for a very lengthy and happy retirement from the Commission. Chief Commissioner.
BEECH CC: Thank you, Acting President. At the risk of introducing a more personal tone to the proceedings, and addressing you
directly, Jack, we also all wish you a very happy birthday, and remind you that it is your turn to bring the cake in for morning tea.
It is appropriate that we do so, because it is the birthday that is the only reason you are leaving. Even as you turn 65, the
enthusiasm that you have for your work is still apparent. The Acting President has wished you well in your retirement, and I think
you've told all of us in very stern terms that you are not retiring; you are "leaving the Commission." Well, I'm sorry to say that
section 10 of the Act says that you are retiring, and retiring it is.
We know you will continue to be active in industrial relations. We have no doubt that we will hear of your exploits from time to
time as you continue in a more private capacity to do the things that you enjoy doing the best. We will miss your enthusiasm and
your sense of humour, and the wise elder statesman role you've played in the last few years.
This brings me to say that you are also the only person we know that has a bronze bust of himself by Robert C. Hitchcock in your
chambers, and we were wondering whether you might be prepared to leave it behind so we can talk to it sometimes, to see if we can
get words of wisdom that we've come to value, after you are no longer here, and I too thank you for the support and friendship you
have given me as Chief Commissioner over the last 2 years, and on behalf of us all I too wish you and your family much health and
happiness in the years to come.
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A/PRES RITTER: Thank you, Chief Commissioner. Justice Giudice?
JUSTICE GIUDICE: Thank you, your Honour. Might I first express my appreciation to you, to the Chief Commissioner, and to
the members of the Western Australian Commission for inviting me to sit as a member of this Bench, and affording me an
opportunity to say a few words on the occasion of Senior Commissioner Gregor's retirement. It is a privilege to be here and an
honour to be able to speak about the Senior Commissioner.
As your Honour just indicated, the Senior Commissioner was appointed to the Australian Commission in 1990, some 5 years or so
after becoming a member of the Western Australian Commission. During that 5 years he carried out a number of assignments,
mainly in the construction industry, in which he exercised federal powers conferred by the President for the purposes of the
particular dispute. Some of that work involved working a rather famous series of disputes concerning the Mudginberri abattoirs.
Since his appointment in 1990 he's dealt with many federal matters, either sitting alone or on appeal benches, with acuity,
pragmatism and humour. His assistance was particularly important during the period not so long ago when there was only one
member of the Federal Commission resident in Perth, and without the assistance of the Commissioner, as he was at that time, and
former Chief Commissioner, Bill Coleman, the Federal Commission simply could not have coped with the case load demands.
For a member holding dual commissions to carry out duties so successfully in each jurisdiction, not only demonstrates a high level
of professional competence, but is also an indication of the strong collegiate bonds between our two Commissions, and I'm very
grateful, not only to the Senior Commissioner, but to all of the dual appointees who assisted us in this way.
It is worth pointing out that the Senior Commissioner was one of the first members of the state Commission to receive a dual
appointment to the Australian Commission. He was welcomed at a ceremonial sitting of the Commission in Sydney on the 7th of
December 1990, along with the President of the New South Wales, Queensland, South Australian and Tasmanian Commissions,
and Chief Commissioner Coleman and Senior Commissioner Halliwell of the Western Australian Commission. Of that group, he is
the last surviving sitting member and he'll be the last of them to retire.
My association with the Senior Commissioner commenced in the late seventies. At that time he was guiding a fledgling major
projects division of the Confederation of WA Industries and he was assisted from time to time on legal matters by the firm of which
I was a member. The work was very interesting, involving the construction of some of the great resource projects of those times. It
was also very important work for the parties concerned, for the state of Western Australia, and for our country. My association
with these matters was a very indirect one, because such was the strategic importance of the work, it was certainly not going to be
wasted by the then senior industrial partner on the junior member of the partnership.
Of course, during such a long career there have been many changes in the field of industrial relations, none more important than the
increase in enterprise bargaining, the decline in compulsory arbitration, and the introduction of individual remedies, particularly
remedies relating to termination of employment, and in Western Australia these changes have taken place in conjunction with an
enormous and continuing economic development, centred on the opening up of extraordinary oil, gas and mineral deposits.
That industrial development has required a stable industrial relations environment, and acknowledgment that some conflict is
inevitable. I suggest that the citizens of Western Australia have reason to be grateful to those who have been involved in industrial
dispute resolution in this state over the last 25 years, and to the Senior Commissioner in particular.
Throughout his career as a member of both the state and Australian Commissions, he's been more interested in the arduous,
sometime exhausting and largely unrecognised work of dispute settlement, rather than in the externalities, which often have more
appeal for the media and, dare I say it, for politicians. He has that indispensable quality for an industrial tribunal member of being
able to see the essence of the problem and to do what's right without being influenced by the public posturing and the media
commentaries that often accompany industrial disputes. That's the quality one expects, but it's admirable, nevertheless.
Today his contribution to industrial relations and to industrial peace in Western Australia has been publicly acknowledged and
although he'll be slightly embarrassed by that, it's appropriate that a career involving such a long and significant contribution to
society should end with a public expression of gratitude. While others have spoken, and will speak for those they represent, on
behalf of all of the members of the Australian Industrial Relations Commission, may I say thank you, Jack, and we hope that your
retirement is all that you want it to be.
A/PRES RITTER: Thank you, Justice Giudice. Mr Kobelke?
HON KOBELKE: Acting President Mark Ritter, Senior Commissioner, Tony Beech, and members of the Full Bench, the
Australian Industrial Relations Commission President, Mr Justice Giudice, it is certainly an honour for me to be able to be here at
this special sitting of the Full Bench, and most pleased, as the previous Minister, that I'm able to represent the Minister for
Employment Protection, the Honourable John Bowler, at what is a farewell for Senior Commissioner Jack Gregor from the Western
Australian Industrial Relations Commission.
Minister Bowler has asked me to extend his gratitude to the Senior Commissioner, and his best wishes for your future endeavours.
Senior Commissioner Gregor is the third longest serving Commissioner at the West Australian Industrial Relations Commission.
As perhaps already mentioned, he commenced at the West Australian Industrial Relations Commission on March the 14th 1985,
having already established himself within the industrial relations community as someone with in-depth knowledge and expertise in
industrial relations.
He has served the West Australian Industrial Relations Commission for more than 20 years, and has played a vital role in shaping
the state of industrial relations in WA workplaces, particularly in areas of justice, policing, mining and, more recently, the
construction industry. As already mentioned, today, the 10th of November, marks Senior Commissioner Gregor's sixty-fifth
birthday, and I also would like to wish you, Jack, a very happy birthday and a great celebration of both the personal achievements
in your professional life, and your personal life, and a starting point for your future. Clearly, in terms of aviation, we trust that your
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take-off from the Commission is going to have a happy landing, and that all your landings may at least equal the number of takeoffs.
In accordance with section 10 of the Industrial Relations Act 1979, Senior Commission Gregor today becomes ineligible to be a
member of the Commission. As always, Senior Commissioner Gregor will comply with the dictates of the Industrial Relations Act,
despite the possibility of achieving even more if another path was available to him. He will be leaving very large shoes to fill. His
conviction to uphold the Industrial Relations Act, regardless of the discomfort this may cause the parties, has led to decisions that
have been widely regarded as both fair and objective.
Senior Commissioner Gregor has been responsible for key decisions in the areas of right of entry, employment arrangements and
dispute resolution in the construction industry. He has earnt the respect of opposing parties with his capacity, his integrity, his
humour and his fairness. Senior Commissioner Gregor has used his office to achieve positive outcomes for the parties and the
community as clearly intended by the Industrial Relations Act.
But it takes much more than just fulfilling the Act; it takes that commitment, that drive, that personality which Senior
Commissioner Gregor has exhibited to make sure that we get the best possible outcomes, and all of this, as we know, in an area of
industrial relations, where it's often more than a little challenging to actually get good outcomes.
Senior Commissioner Gregor has also held the position of chairman of the Commission on Government, generally known as COG.
The main purpose of the Commission on Government was to inquire into matters relevant to the prevention of corruption, illegal or
unlawful activities by public officials. Between August 1995 and August 1996 COG released their five reports containing 263
recommendations - - I should correct that; it was one report but five volumes.
The central theme of the recommendations handed down was to increase openness and accountability of government and politics in
general. The Labor government has enacted legislation which is based on those recommendations, and even now, some 10 years
later, reference is still made to the Commission on Government recommendations and, perhaps, given the events of the last week,
it's perhaps useful we get the report out and have another read of some of the recommendations.
Senior Commissioner Gregor steps down from the West Australian Industrial Relations Commission at a time when the impact of
Work Choices is beginning to show. I honestly believe it's a shame that Senior Commissioner Gregor will not be available to the
Commission to utilise his skills and capacity to work through those changes and the effect they'll have on the whole regime here in
Western Australia. Work Choices has led to a significant change in the role of the West Australian Industrial Relations
Commission. It is estimated Work Choices will leave only 40 per cent of West Australian employees in the jurisdiction of the state
Commission. Work Choices strips many WA workers and their families of job security and access to an independent Commission.
The Carpenter government believes that the West Australian Industrial Relations Commission plays a vital role in maintaining
balance in the employment relationship, and the strength of the West Australian Industrial Relations Commission comes from its
knowledge of the West Australian labour environment.
Senior Commissioner Gregor put into practice the spirit and intent of our state laws that create the West Australian Industrial
Relations Commission. He has been proactive in seeking to resolve conflict, all the while respecting the rights and interests of the
various parties. Today Senior Commissioner Gregor retires from the Western Australian Industrial Relations Commission and
takes with him a wealth of knowledge that will be sorely missed.
I trust that your energy, Jack, your ability, will continue to serve our community in different ways, and as I have already alluded to,
Senior Commissioner Gregor is an avid aviator but, as we know, his commitment is such that he always goes that bit further. He is
also President of the Royal Aeronautic Flying Club, a significant leadership position in a vital industry. I trust that there will be
many other areas in which the Senior Commissioner's talents and energy will go to improving things for Western Australia.
On behalf of the Carpenter government I would like to thank Senior Commissioner Gregor for his invaluable service to the public
of WA, and I wish him well in all his future endeavours. Thank you.
A/PRES RITTER: Thank you, Minister. Yes, Ms Willmott?
MS WILLMOTT: Acting President Ritter, Chief Commissioner Beech, thank you very much for the opportunity to pay tribute to
Senior Commissioner Jack Gregor this morning on behalf of the members and staff of the Chamber of Commerce and Industry of
Western Australia. As you recorded, Acting President, Senior Commissioner Gregor joined the Employers' Federation in
September 1971 and worked in - - in the confederation until his appointment to this Commission in 1985. During that time he
represented a wide spectrum of industries, including the construction and timber industry, and the Master Builders' Association.
He was instrumental in establishing the chamber's construction services, which continues to manage industrial relations at almost
every major construction site across the state, and he leaves a major legacy to employers throughout Western Australia, particularly
on those major projects and in the chamber and to its members for that work.
Senior Commissioner Gregor worked for many years at Telfer, the most remote gold mine in the southern hemisphere. I personally
had the privilege of working with Senior Commissioner Gregor in his work on the Commission on Government, and as Minister
Kobelke has recorded, that major piece of work has left a lasting legacy for West Australians and, indeed, for students of
government and public policy throughout Australia. The 263 recommendations were important to all the citizens of Western
Australia, including the members of CCI and Western Australian business for their work in promoting transparency in government
and access to remedies such as review of administrative decisions, and we on behalf of all our members and business, we thank you
again for that work, Senior Commissioner Gregor.
On behalf of the members and staff of the chamber, we wish you and your family a very, very successful and happy time in
retirement and record again our appreciation for your work at the chamber and on the Commission.

87 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

2573

A/PRES RITTER: Thank you, Ms Willmott. Yes, Mr Flood?
MR FLOOD: Thank you, your Honour. It gives me great pleasure to rise on behalf of the West Australian Resource Sector and
acknowledge the work that Senior Commissioner Gregor has undertaken in his various roles and, in particular, in his role with this
Commission. My colleague, Mr Caccamo was invited to address the Commission today, and sends his apologies, as he is travelling
at the moment.
Senior Commissioner Gregor has had a long and valued involvement with the resource sector in Western Australia. It first
commenced with his role at the Confederation of West Australian Industry, as has already been referenced, in managing many, if
not all, the early construction projects that took place, particularly in the north-west of Western Australia. In those days, not much
unlike today, the issues that came before the Commission to be dealt with were tough, not just the issues, but also the people
managing those issues.
Senior Commissioner Gregor, at that time, in managing the issues, was unwavering in applying fairness and justice, regardless of
the advocates' antics and theatrics in presenting their cases. There are some significant notes that should not be forgotten with
respect to Senior Commissioner Gregor's involvement in the resource sector; some, it depends on which side of the bar table
people are sitting, good or bad. There was the Cliffs Robe River case in the late 1980s. If frequent flier point had been involved in
those days, Senior Commissioner Gregor, you would be enjoying a very luxurious world-wide travel as part of your retirement, as
Senior Commissioner Gregor in those days spent many, many months, as it turned out, involved in assisting the parties work their
way through very difficult issues.
The result of Senior Commissioner Gregor's involvement in those days was significant changes to work practices, which has led to
the enormous investment that's been placed in Western Australia within the resource sector. There was also the significant case
involving the gold industry and the nickel industry that Senior Commissioner Gregor was extensively involved in, and that had to
do with increasing flexibility of hours and enabling new and bigger developments to be undertaken within the goldfields area
particularly of Western Australia.
The work that has been undertaken by Senior Commissioner Gregor was never-ending, and there was nothing Senior Commissioner
Gregor was not prepared to do in order to assist parties to any particular issue brought before the Commission. I had the pleasure of
attending several prison inspections with Senior Commissioner Gregor in another industry. Those matters were resolved to the
satisfaction of all parties concerned, because again Senior Commissioner Gregor applied, regardless of the advocates' wants, what
was fair when seen by both parties.
I also had the pleasure of spending almost 3 weeks in this Commission in the late 1980s with Senior Commissioner Gregor as a
member of the Commission in Court Session and during that particular sitting an assistant of mine actually took the time to create a
caricature which, if I may - - may take the liberty, your Honour - - I have provided Senior Commissioner Gregor with a copy of this
previously, but I thought this was the appropriate opportunity to, if he had not made it public, to actually make it public for all to
see. If I may submit this to the Bench?
A/PRES RITTER: I think leave can be granted, Mr Flood.
MR FLOOD: The expression on the faces of the three Commissioners may be put down to perhaps that I was the advocate at the
time addressing the Bench. The three Commissioners involved took their time to work their way through 3 weeks of submissions
by the various parties, through hundreds of exhibits, and came down with a decision that I am sure the nurses of Western Australia
still today benefit from.
Senior Commissioner, on behalf of the resource sector, the members of Australian Mines & Metals Association, and personally,
thank you very much for the time you have contributed, and I wish you and your family all the best in your retirement.
A/PRES RITTER: Yes, thank you, Mr Flood. Yes, Mr Robinson?
MR ROBINSON: Your Honours, Chief Commissioner, still Senior Commissioner, members of the Commission, it also gives me
great pleasure this morning to be here representing the Trades & Labor Council and affiliated unions in Western Australia in
formally recognising the work of Senior Commissioner Gregor upon his retirement, and let me also wish you a very happy birthday
today, Senior Commissioner.
As we all know, and we've heard, you were first appointed to the Commission in March 1985, which is, as has been noted, a
stalwart period of service of some 20 years, except for that important break when you headed up the Commission on Government,
and those matters I, in fact, did speak a bit about when you were first appointed as Senior Commissioner. I must say I thought it
was courageous, Minister, to raise that matter today, and it did cross my mind that I might actually say more about that, but I
thought better of it in the light of events.
But you were indeed initially appointed as a Commissioner to the then strongly supported Australian Industrial Relations
Commission in 1990. At that time you were the only dual appointment in Western Australia, and we note that at this stage you
might also well be the last dual appointment, as we understand the Federal Government has not made any moves at this stage to
replace you, so no doubt WA will become the only state without dual appointees, which is a significant loss for us.
In your work during this considerable period of time, you've been recognised, again as we've heard, by both unions and employers
alike, through your ability to liaise and consult, ensuring that parties were brought together to try to resolve their differences. When
necessary I understand that you've been more than prepared, sometimes at very short notice, to roll up the shirt sleeves and to turn
up to a given work site and whilst gently ignoring the advocates who were desperately beetling after you trying to gain your ear and
attention, you would find your way to speak directly to shop stewards, to union representatives and workers, in fact almost
conducting a traditional tool-box meeting sometimes.
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I am led to believe also - and my friend here mentioned the prison industry - that you did in fact once enjoy a stay at Her Majesty's
pleasure, staying overnight in prison on a night shift whilst dealing with a work value matter in that industry. We can't many of us
claim that, but that is to be lauded.
Of course I can't say, Senior Commissioner, that all of my union colleagues have appreciated your decisions all of the time, but they
would certainly know that they were able to put their case to you and weren't merely railroaded down a certain path, or tunnel, as
the case might be.
Senior Commissioner, it seemed to us that you saw problems as they were, which is not always how advocates and lawyers will
portray them. You undoubtedly have a skill in being able to quickly identify the key issues between the parties. Without question,
these are all very important skills in a conciliation and arbitration jurisdiction.
Perhaps the mark of the regard in which you are held was well demonstrated when government called upon you to assist in the roof
tilers' dispute, which suddenly erupted and someone was needed to bring those all too rare qualities of commonsense and
practicality to the dispute, which of course you did.
As we know, you've been involved in resolving some very critical and important cases and disputes over your years, not the least
being the roof tilers' dispute and many of the others that we've heard, but also on the Bench for important decisions in relation to
state wages cases, general orders and so on.
In the remarks you made upon your appointment to the Commission in 1985, you said:
"One of the most important things about my appointment for me is that it allows me to do
something to serve our community. I believe this body has an important role to play in the
conciliatory settlement of disputes and I would intend to pursue the aims of the Act in that
respect, whether it discomfits the parties or not."
Senior Commissioner, you were true to your words. It can certainly be said that you have done that consistently. You have served
the community well, and have carried out your conciliation role truly. For this, at the very least, we thank you greatly.
It is in times like this when institutions like this Commission are under and the Australian Commission, I might add, are under such
sustained attack, that we realise how valuable and effective you have been in conciliating disputes to reach a fair and just outcome.
The world has certainly changed around us in industrial relations, I guess, and I remember that upon your appointment as Senior
Commissioner you remarked that there is always change, and that we should not be too despondent about that change, as we are
able to adapt to circumstances. Now whilst I still don't entirely agree with you on the impact of the federal laws, there is no doubt
that from our side of the fence we've taken on that challenge to change and adapt and work differently, and I have this very strong
view that we'll succeed at that.
However, this day is yours, and you epitomise the qualities that are so important in an institution that seeks to protect the interests
of both labour and capital. You have done this admirably and with justice. It is because of people like yourself and what you stand
for that we proudly support this Commission and all that it seeks to do.
May I wish you a healthy, splendid and fulfilling retirement spent with your family and your interests, full of all that you would
wish for, and that you certainly deserve. Thank you, Senior Commissioner, on behalf of working people, for your contribution to
them and to our community as a whole, and may I say, Senior Commissioner, your rights in retirement are worth fighting for.
A/PRES RITTER: Thank you, Mr Robinson. Ms Saraceni?
MS SARACENI: Your Honours, Chief Commissioner, Senior Commissioner, Commissioners all, I thank you for the opportunity to
represent the Law Society of WA and the members of the legal profession this morning in farewelling you. This farewell is a sad
but momentous occasion. Senior Commissioner, you were welcomed to the WA Industrial Relations Commission over two
decades ago when the industrial scene was a far cry from what it is today. In fact, given the convoluted legislative scheme, the
inter-relationship with state and federal matters, the need for statutory interpretation and finely tuned advocacy skills, the presence
of lawyers in the jurisdictions empowered to deal with workplace relations is now cemented, and will undoubtedly continue to
grow.
You came to the Commission with a towering reputation and steadfast capacity for hard work, in addition to your justly reputed
standing for fairness within the industrial relations fraternity of Western Australia. I can say that because back then the industrial
relations sorority had not yet made its mark.
Over your 22 years on the Bench, Senior Commissioner, you've overseen and, indeed, been witness to numerous changes,
advancements and the resolution of lengthy disputes in the way that our industrial relations system works. Over those years your
colleagues and co-workers have grown to know and love your friendly and generous nature. You are well thought of and respected.
You've been involved in every major industrial dispute in WA in living memory of most people present here today, and that has
already been spoken of at length, so I won't go into details. But between Robe River and now it has been a colourful and diverse
path that has included much work in the north-west over the period of frenetic mining and resource activity.
You've overseen industrial disputes and dismissals from industries, if you can call it that, from the police force to the meat industry.
In fact I know from experience that you've even taken time out to participate in the Sausage King awards at the Royal Show. I don't
know if you're going to continue doing that, Senior Commissioner.
Although there are many stories relating to your participation in the business and social activities of the Industrial Relations
Society, they are best left to another forum.
I do wish to mention your involvement and critical work as chairperson on the Commission on Government.
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You've witnessed this state and, indeed, the country, prosper, and have presided over the fair industrial dealings of its development.
You've adjudicated over a vast and constantly evolving landscape of industrial relations, and it seems that with an increasing
vintage the more determined you become.
You overcame diabetes and resculpted your physique. In your spare time you became a qualified and competent pilot after only
taking up the hobby just over 6 years ago, and as the Minister said, you're very active in the Royal Aero Flying Club. Indeed,
you're not only a man of the air, but a man of the waterways. I have it on reliable authority that your sailing capabilities are well
above those of the average yachtsman, as are your drinking abilities after a day on the water.
It is an adventurous spirit that I'm sure you'll be able to follow further now that you can reclaim your time as your own. Hopefully
your work/life balance will improve; such free time in which you can now enjoy the continued company of your loving wife, Pam,
your children, Melanie and Jonathan, and your grandchildren.
On behalf of the Law Society of Western Australia, I thank you for your tireless work and dedication for the past 22 years on the
Bench, and wish you well in your life to come. If I were a betting person, I'd venture that today is not the end of your involvement
in industrial relations, but the start of a new phase in your life. On a personal note, Jack, I wish you a very happy birthday.
A/PRES RITTER: Yes, thank you, Ms Saraceni. Senior Commissioner.
GREGOR SC: Your Honour, Acting President Ritter, your Honour Justice Giudice, Chief Commissioner Beech, my colleagues on
the Bench, I acknowledge all of you at the bar table, and in the body of the court their Honours Deputy President McCarthy and
Deputy President Nick Blain, Commissioner Bruce Williams, their Honours Federal Industrial Magistrate Toni Lucev and
Industrial Magistrates Joe Cicchini and Wayne Tarr, former President Peter Sharkey, former Chief Commissioners Eric Kelly AM,
flat battery and all, Bruce Collier AO, and Bill Coleman AO, former Commissioners Owen Salmon, John Negus, and Inspector
Kim Papallia.
I acknowledge my wife, Pam, and my daughter, Melanie and her husband, Scott, and the three beautiful Binet boys, Jonti, Callum
and Quinn, who's been relegated to the crying room, but has now returned - I was going to say if anyone else wanted to join him
they could watch it out there - and my son Jonathan and his wife, Melanie, ladies and gentlemen.
Minister, thank you for the kind words you've spoken on behalf of the government. I'm very honoured that you've taken the trouble
to appear in person, so thank you for that. Ms Willmott, thank you too for the kind words on behalf of the Chamber of Commerce
& Industry, and for our association during the days of COG.
Mr Flood from Australian Mines & Metals, thank you too for appearing. I'm not sure whether I really enjoyed all the evidence you
called in the nurses' case about penile ...(indistinct)... I'm not sure whether that was really fair on us. No wonder we look like we
look here. Thank you too, Mr Robinson, for your words on behalf of the TLC and, finally, Ms Saraceni, for what you've said on
behalf of the Law Society.
Look, I really do find myself quite overwhelmed by these circumstances but I'll battle on, if I can. You know, some people are
lucky in their choices of a career or, indeed, just by what's happened to them without any input from anyone else, but I've been
fortunate on both accounts, that I've planned, and that which happened.
First of all I chose a career which was immense interest and attraction to me, and continues to be. That I chose it and was able to do
it through my training and education is very much a result of the support given to me by my wife and family. This allowed me to
progress in the work, which I continue to love, and I'll say more about what they've done for me later.
I want to acknowledge some people who are here today, and I suppose I start at the start, and I want to acknowledge Frank Cross.
Frank gave me a start in the business. He taught me the benefits of having a firmly based knowledge background from which to
commence doing the work. Frank introduced me to people from all over this country, and he was instrumental in sending me
overseas to study and learn the business, and I thank him for that.
When I came to this Commission Eric Kelly was the Chief Commissioner. He introduced me to a completely different approach to
industrial relations. I was a hard-nosed negotiator from the building industry and he assigned me to other more gentle industries,
allowing me the opportunity to bring my law up to speed, because he was a little bit worried about that, I guess.
Another person of most influence in my development here, and particularly my philosophical development, is Bruce Collier. Bruce
is a Balmain boy, and proud of it. He's a Balmain boy of outstanding integrity and honesty and he applied both of these traits to the
work of the Commission. His premise was - and I'm sure he won't mind me saying this - is that if you don't have those two
essential elements, you have nothing. You will not get the trust of people, and without their trust, giving equity becomes illusory.
Bruce was always available for wise counsel when I started here, and when he became Chief Commissioner he guided me without
being heavy-handed about it at all. I sat with him and Bill Coleman on the Robe case, one of the most important cases in industrial
relations history in Australia. His leadership, under great pressure in that case, was outstanding and was an object lesson to me
about how to go about dealing with difficult matters. I thank him for his input into what I achieved.
The late Barry Maddern was president of the Australian Commission when I was appointed. Barry was a maverick when he was a
lawyer at the bar, and he used to allow people like me to appear with him as a junior, and I did that on a number of occasions. He
taught me the ingredients of a successful case, and I've never forgotten them. To be taught by who was then the best advocate in
Australia is the best opportunity you can have, and I grasped that opportunity.
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After my appointment he assigned me to interesting disputes where he thought my skills would be useful, and I had in various
places, at home or away, the opportunity to discuss the philosophy of wage fixing and successful wage policy with him. They were
issues about which he was without peer. It was a rare opportunity to be exposed to a great Australian.
This job has been a great journey to me. I came to it with experience in the tough building and mining industries, handling difficult
disputes. From that background I knew the importance of practical knowledge and gaining it in every industry I worked in became
a discipline for me. The job has been kind to me, though. I have travelled the world and the length and breadth of Australia doing
it, from Lake Pedder in Tasmania to the Bastion in Wyndham, from Norfolk Island in the east to Christmas Island off the west
coast, and a lot of places in between. I've worked in all sort of industries in many places in the country, and in doing so I've had a
window into the working life of many Australians.
One of the great privileges of this job is experiencing the way that members of the Commission are treated by ordinary Australians,
be they managers, professionals or working on the tools. Meeting people who appear before us has been a constant joy for me;
apparently not so much for some of them so much sometimes perhaps. The majority of the work the Commission does is well
received by ordinary Australians, and they hold the Commission in considerable good-standing, as someone who can come into the
workplace independent and fearlessly sort out problems that sometimes seem insurmountable to them.
On this journey I've been able to move from the crib room to the board room of small companies and large, from one-man
operations to the big Australian. I've worked on ships, driven locomotives, and every piece of equipment I could cajole someone to
teach me to in the mining industry. I've worked underground and I've worked in hospitals. I've been in meat works. As John said,
I've been in every prison in the state and I've worked with most of the operational police groups, learning all the time from workers
and their managers, striving to understand their job, so gaining their confidence and trust, that the Commission at least has some
idea about their problems.
On this journey I've met many marvellous people. What is overwhelmingly clear from the journey is that the simple truth is that
people in the workplace seek fairness. All they want is a fair go. That is not an unreasonable ask. In fact, it's been the
underpinning philosophy of the legislation which has driven industrial relations in this country from the start of the twentieth
century, at least until the 27th of March this year.
On this journey I've been telling you about, I've had the privilege of taking part in some of the major watershed cases in this state
and Australia. As I said, I've discussed and debated wage policy with Barry Maddern. I sat on the original Robe Commission in
Court Session with Bruce Collier and Bill Coleman. I got to know a Buffalo on a first-name basis. I've served Graham Kierath
three ways, reasonably comfortably, as it turns out. However, I see a big set on the horizon now, a tsunami-size, perhaps, and these
waves portend a big change to the way industrial relations is perceived by employers and employees and how the Commissions
execute their writ in this country.
The fundamental change from an equity-based system to a regulation-based model is radical. It will be interesting to see how the
Australian people deal with this change when they realise its implications and they get a chance to vote on it, if not in this election,
the next one.
Finally, I wish to pay a particular tribute to my wife, Pam and to Mel and John, who supported me through this journey. To be
good at this work involves a personal commitment which carries a penalty for one's family. For instance, when Frank sent me
overseas to study, Pam built a house for us. On a number of occasions when I had the mining portfolio I qualified for zone A
allowance from a taxation point of view.
Now I guess I was the original fly in fly out Dad. All of this boils down to considerable absences from home when the kids were
small. Nevertheless we've all stuck together. Pam has been a fantastic support to me. She's fielded phone calls in the middle of the
night from irate litigants and crazy shop stewards. Being married to a psychologist at these times is quite useful. It's not that
personal counselling is inexpensive; but at least you can get an appointment early.
I've been able to share the work with my family, and they've travelled with me on a number of occasions, to places like the Great
Sandy Desert in the north and the timber industry in the south, and I've been able to expose Mel and John to this profession. Mel
has taken up as a lawyer, and brings practical experience with her that most of her colleagues will not get in a lifetime. John has
decided it's more lucrative to run the country's economy, and he's a senior banker but the ultimate thing is we've all shared this
work I've done together. It has made me better at what I do and I'm very grateful.
Thank you for coming today. This is not the end of my working life at all. We don't accept the "R" word in our house, even though
it's in the Act. The Act doesn't apply in Martin. I identify it more as meaning "a relocation". So I'm relocating at another place and
I continue to do the work that I love to do. This includes flying as many aircraft as I can get my hands on with my good friend and
fellow aviator, Alan Barrett.
Finally, I came to this Commission with energy and enthusiasm for the work. Notwithstanding the years, this remains
undiminished, so I leave here looking forward to new and, I trust, just as exciting challenges. Thank you so much for coming.
A/PRES RITTER: Thank you very much indeed. Thank you Senior Commissioner. The Full Bench will now adjourn.
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Reasons for Decision
RITTER AP:
The Application
1

This application was filed on 16 August 2007 pursuant to s49(11) of the Industrial Relations Act 1979 (WA) (the Act). It seeks
the stay of the operation of a decision of the Commission made on 26 July 2007 until the determination of an appeal against
that decision. The decision was to dismiss what was described as the applicant’s application to adjourn a jurisdictional hearing
in U543 of 2006. The appeal was filed on 15 August 2007.

2

To understand and properly analyse the stay application it is necessary to consider the history of the application at first
instance.

The Application at First Instance
3

On 24 November 2006 the respondent filed a notice of application under s29(1)(b)(i) of the Act. The application sought a
remedy in respect of the allegedly unfair termination of the respondent’s employment by the applicant. Particulars of the claim
were filed pursuant to regulation 61(1) of the Industrial Relations Commission Regulations 2005 (the Regulations). This
document set out the following. The nature of the applicant’s business was an ethnic community radio station. The respondent
had been employed as a youth and training co-ordinator in Maylands until the termination of employment on 30 October 2006.
Her primary responsibility was to oversee the station’s youth annexe in Maylands, co-ordinate multicultural youth programs
and conduct broadcaster training. The respondent was a full-time employee who worked 40 hours per week. There were a
series of paragraphs describing why the respondent thought her dismissal was unfair. The respondent was not seeking
reinstatement, but instead compensation “for being unfairly dismissed and mistreated in the workplace”.

4

No declaration of service of the application was filed with the Commission until 12 December 2006.

5

On 18 December 2006 the Commission wrote to the parties saying that a conference pursuant to s32 of the Act would take
place on 19 January 2007.

The Notice of Answer
6

On 21 December 2006 the applicant through their solicitors filed a notice of answer and counter proposal. The notice asserted
the Commission did not have jurisdiction because the applicant was a “constitutional corporation” and the respondent’s
“employment was governed by the Workplace Relations Act 1996 (“WRA”) (see the definition of “employer” in sections 4 and
6 of the WRA)”. The notice contained no particulars as to why it was asserted the applicant was a “constitutional corporation”.
The notice also asserted the termination of the respondent’s employment was not harsh, oppressive or unfair.

The Correspondence
7

With the notice of answer the applicant’s solicitors filed a letter to the Commission dated 21 December 2006. The letter
referred to the notice and said that as the jurisdiction of the Commission had been challenged “no further action can be taken

87 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

2579

in relation to this application until the question of jurisdiction is determined”. In support of this proposition the applicant’s
solicitors cited Springdale Comfort Pty Ltd t/a Dalfield Homes v BTA (1986) 67 WAIG 325, a decision of the Industrial Appeal
Court (IAC). The letter also asserted, without particulars, that the respondent needed to comply with the “Judiciary Act 1903”
before the matter could proceed any further.
8

On 11 January 2007 the applicant’s solicitors wrote another letter to the Commission. The letter advised that Mr Buchbinder,
the solicitor representing the applicant, was unable to appear at the Commission on 19 January 2007. The letter also expressed
the applicant’s concern about the Commission purporting to exercise powers in the face of the challenge to jurisdiction.

9

The letter referred to Mr Buchbinder’s professional obligations to “raise these matters”. Springdale Comfort was again cited
as well as other authorities which were said to support the submission that the application could not remain listed for a
conference purportedly pursuant to s32 of the Act. It was submitted the Commission could exercise no powers except those
associated with establishing whether or not there was jurisdiction.

10 After additional correspondence between the Commission and the parties, the Commission wrote a letter on 27 March 2007 to
advise that the jurisdictional issue would be heard on 11 April 2007 in accordance with a notice of hearing that was attached.
11 The respondent then sent a facsimile requesting a change of the date and time of the hearing because of her commitments at
her new place of employment. The Commission complied with this request and after some discussions re-listed the hearing for
16 May 2007. This information was conveyed by letter dated 30 April 2007, with an enclosed notice of hearing.
12 On 11 May 2007 the applicant’s solicitor informally sought and was granted an adjournment of the hearing of the jurisdictional
issue because the Full Bench decision of Aboriginal Legal Service of WA Inc v Lawrence (2007) 87 WAIG 856 had been
delivered that day. Mr Buchbinder sought an adjournment of three weeks to consider the decision. By facsimile dated 11 May
2007 the applicant’s solicitors also said that given the significance of Aboriginal Legal Service and the possibility of an appeal
to the IAC “it may be prudent not to re-list this matter before the expiration of the appeal period”.
13 On 8 June 2007 the applicant’s solicitors wrote to the Commission to advise that an appeal against the decision of the Full
Bench in Aboriginal Legal Service had been filed in the IAC on 6 June 2007. The letter said that as the outcome of the appeal
was “likely to have an important impact on this matter, we would be grateful if the relisting of this matter for Hearing not take
place until after the outcome of the Appeal …”.
14 The Commission then inquired whether the applicant would be prepared to participate in a without prejudice conciliation
conference. By letter dated 12 June 2007 the applicant’s solicitors advised that their client remained of the view that the issue
of jurisdiction should be first determined before consideration could be given to other matters.
15 After further discussion and correspondence a notice of hearing was issued on 4 July 2007. The notice described the “matter
involved” as an “Application for adjournment”. The notice said the Commission would sit on 11 July 2007 at 2.15pm “to hear
the abovementioned matter”. The notice of hearing was accompanied by a letter from the Commission of the same date. This
letter referred to the letter from Mr Buchbinder, on behalf of the applicant, seeking “a further adjournment in light of the
listing of an appeal in ALS v. M J Lawrence in the Industrial Appeal Court”.
16 The letter then said:“Given this is a preliminary jurisdictional issue a further adjournment for
some considerable time without any evidence being called or established
before the substantive case raises some issues.
The Commission is not prepared to agree to any adjournment until it has
heard from both parties on the request. The Commission has accordingly
listed this matter on Wednesday, 11 July 2007 for that purpose in accordance
with the enclosed Notice of Hearing.”
The Hearing on 11 July 2007
17 The hearing on 11 July 2007 proceeded as scheduled.
18 At the hearing the applicant was represented by Mr Howlett and the respondent appeared in person.
19 The hearing commenced with the Commissioner addressing Mr Howlett and saying she understood that what was before her
was an application to seek an adjournment. Mr Howlett clarified that it was a request for the matter to remain adjourned
pending the outcome of the IAC decision in Aboriginal Legal Service. (T2). The Commissioner said Mr Howlett should
proceed first with his submissions.
20 The relevant submissions of Mr Howlett were:(a)

In the present application there was a challenge to jurisdiction which was substantially similar to Aboriginal
Legal Service. (T2).

(b)

The Full Bench decision in Aboriginal Legal Service had been appealed to the IAC and the appeal was
listed for hearing on 3 October 2007. (T3).

(c)

As to the law about adjournments, Mr Howlett cited The Registrar v Liquor, Hospitality and Miscellaneous
Union, Western Australian Branch (2007) 87 WAIG 126 at paragraph [45]:“The power of the Full Bench to grant an adjournment of the
hearing of an application before it is discretionary. It is to be
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exercised by having regard to considerations of fairness and
justice to the parties (Myers v Myers [1969] WAR 19). In the
present application there is also the public interest to be
considered. This is consistent with the principal object of the
Act, set out in s6(c). It is also consistent with the exercise of
the jurisdiction of the Commission as set out in s26(1)(c) of
the Act.” (T3)
(d)

Mr Howlett then cited my reasons for decision in John Holland Group Pty Ltd v The Construction,
Forestry, Mining and Energy Union of Workers (2005) 85 WAIG 3918. This was an application for a stay.
The reasons referred to the general requirement for the Commission to prevent more uncertainty than was
necessary in industrial matters. (T3).

(e)

It was submitted the approach of the Full Court of the Federal Court in Black v Lipovac (1998) 217 ALR
386; [1998] 699 FCA should be followed. There at [225] the Full Court decided to adjourn the hearing of
an aspect of an appeal until another Full Court decision. This was because the latter would resolve an area
of uncertainty about interest on awards of damages. (T4).

(f)

Mr Howlett referred to the letter from the Commission dated 4 July 2007. In response he submitted, “the
evidence in relation to the merits of the case will not be heard in the preliminary hearing in any event, and
therefore whether or not there is an adjournment will not assist the Commission’s concern as to the
evidence on the merits”. It was submitted there was in fact no prejudice to either party by the delay sought.
(T5).

(g)

Mr Howlett said the applicant would lead evidence and make submissions about the jurisdictional issue and
if there was no adjournment the applicant would have to make a “complex assessment” of whether the Full
Bench in Aboriginal Legal Service was correct and “pre-empt the view of the Industrial Appeal Court”. The
Commission being a no costs jurisdiction was also emphasised. (T5).

(h)

It was also submitted the respondent could “capture all of the relevant evidence as to the merits right now”.
(T6)

(i)

Mr Howlett referred to notices under (presumably s78B) of the Judiciary Act 1903 (Cth) not having been
issued. He cited paragraph [10] of the reasons in Aboriginal Legal Service about the requirement for notices
to be sent. (T6).

(j)

Mr Howlett handed to the Commissioner a copy of the grounds of appeal to the IAC in Aboriginal Legal
Service. He submitted that although there were factual differences, the IAC would deal with the applicable
legal principles. It was submitted this was “why we ought to wait”. (T7).

(k)

Submissions were then made upon what was described as the “complex consequences if there is no
adjournment”. (T8). Reference was made to the prospect of an appeal against the decision, a possible stay
application and the like. It was also submitted that if the jurisdictional challenge was heard and determined
by the Commission, there could be prejudice against the applicant which was irremediable. This was
because they may not have led evidence or made submissions about something which could turn out to be
relevant depending upon the reasons of the IAC in Aboriginal Legal Service. (T9).

(l)

The Commissioner raised with Mr Howlett the issue of the role of the Commission to resolve industrial
disputes and the lack of “remedy” for the respondent whilst the jurisdictional challenge was taken. Mr
Howlett agreed that the potential remedy for the respondent was delayed. In response the Commissioner
referred obliquely to the reasons of Scott J in The Commissioner of Police v Civil Service Association of
Western Australia [2002] WASCA 19 (as to which see below). Mr Howlett submitted that whilst there
would be delay and inconvenience there would not be prejudice or injustice. (T12).

21 The respondent made brief submissions to the Commission. She conveyed her concern about a further adjournment and the
effects that a delay would have. The respondent submitted that if the Commission did not have jurisdiction this did not “leave
me with much room to move”, although she had legal advice about other options. She said that this depended though on how
much time the “matter” took at the Commission and if it was delayed she did “not know what position [sic] I’ll be or what
further course of action I can take elsewhere”. (T13). The respondent also said the further the delay went the harder it would
be for her if the application progressed to the stage where she needed to “bring in witnesses”. The respondent said she had not
“approached anyone as I was advised I shouldn’t until this matter progresses so obviously it’ll be a lot harder for me to get
statements and any other material that I shall require for my case. Also I’m just worried about the delay and how it’ll affect
me to prepare for it and that I won’t know where I stand”. (T13)
22 In reply Mr Howlett said that the delay would affect both parties equally. (T14).
23 The Commissioner reserved her decision.
The Order
24 On 26 July 2007 the Commissioner delivered reasons for decision and made the order which is the subject of the appeal.
Bearing in mind the present applicant is the respondent at first instance, the order was the Commission:-
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“ORDERS that the respondent’s application to adjourn the listing of
jurisdictional proceedings is dismissed.”
The Reasons for Decision
25 The Commissioner commenced her reasons with a recitation of the background. The Commissioner said the hearing had
occurred because of the substantial time that had elapsed since the termination of employment, the requirements of the Act to
deal with matters expeditiously and because the jurisdictional hearing had already been adjourned twice.
26 The Commissioner said at paragraph [3] that an “application to adjourn the listing of jurisdictional proceedings is similar to
those principles applied to an application for adjournment in that it is within the discretion of the Commission. Where the
refusal of an adjournment would result in a serious injustice to one party an adjournment should be granted unless in turn this
would mean serious injustice to the other party”. The Commissioner cited Myers v Myers [1969] WAR 19.
27 The Commissioner then set out her understanding of the submissions of the applicant.
28 In paragraph [7] the Commissioner said:“The respondent submitted that the Commission ought to adjourn the listing of
the jurisdictional proceedings given the Commission’s failure to undertake its
obligations pursuant to s 78B of the Judiciary Act 1903 (Cth) (“Judiciary
Act”) to notify the Commonwealth and State Attorneys-General of
proceedings consistent with the provisions of the Judiciary Act. The
respondent advised it had submitted two items of correspondence to the
Commission on this issue, one on 21 December 2006 and the other on
11 January 2007.”
29 The Commissioner referred to the arguments of the applicant about the grounds of appeal in Aboriginal Legal Service and the
consequences of the Commission hearing the jurisdictional question before the determination of that appeal. The Commission
then set out cases which the applicant had cited in support of its submissions. These citations had been provided to the
Commission after the hearing.
30 The Commissioner then set out the respondent’s opposition to the adjournment. This was described as being that “if the matter
was to be delayed further it would be more difficult to approach witnesses to give evidence of the substantive matter”. ([11]).
31 The Commissioner said that a number of factors were taken into account in assessing whether the refusal of the application to
adjourn the listing of the jurisdictional proceedings would create a serious injustice to the applicant.
32 The applicant’s argument about complexity and costs in the event the application to adjourn was refused was referred to. The
Commissioner said that whether it was the current decision of the Full Bench or the IAC decision in Aboriginal Legal Service
“the Commission considers on balance that all relevant decisions would require consideration”. The Commissioner also said
it was relevant that two hearing dates for the jurisdictional hearing had been vacated.
33 The Commissioner said that she had “been unable to draw any comparison between the nature of work carried out by” the
Aboriginal Legal Service and that of the applicant. The Commissioner said that she had “limited submissions and no evidence
before me on which to make such a comparison”. The Commissioner also mentioned the applicant conceded the operations of
the Aboriginal Legal Service and its own operations were different.
34 The Commissioner referred to the submission of the applicant about the public interest but said it was not made out because of
the dearth of submissions about the comparison of the applicant to the Aboriginal Legal Service.
35 In paragraph [17] the Commissioner said:“The Commission finds that matters which come before this Commission are
best dealt with promptly and that evidence is best taken from witnesses as
close as possible to the events to which the application relates. In having
regard for this principle, I note the considered views of Scott J in The
Commissioner of Police v Civil Service Association of Australia Incorporated
[2002] WASCA 19:
“I agree with the reasons of the presiding Judge and I would add this,
which I think is already apparent from the debate we have had today:
this is yet another illustration of a case where a preliminary
jurisdictional issue has progressed all the way through to the
industrial appeal process, from its initiation through to the Industrial
Appeal Court, without any evidence being called or any substratum of
fact having been established before the case arrived here.
I think in many respects that is regrettable, for no other reason than it
means that Mr Brown has been left effectively without a remedy in the
sense that he has not known what his final position will be during the
period that it is taken for this issue to get to the Industrial Appeal
Court. From here, it will need to go back for a further hearing.
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That, in my view, is not what the Industrial Relations Act is all about,
or the Public Sector Management Act for that matter, both of which
are designed to bring to an end, speedily and effectively, these
thoughts of disputes. I think it is regrettable that these proceedings
have taken this course.””
36 The Commissioner at paragraph [18] said she found there would be injustice to the respondent if the jurisdictional proceedings
were adjourned because she would be “unavailable [sic] to call evidence on the substantive matter for a lengthy period of time
from the date of dismissal”. Reference was made to the nine months since the date of termination, which the Commissioner
considered to be a lengthy period and “considerably more than many parties receive in matters before this Commission”. The
Commissioner said this was a relevant consideration and that claims of unfair dismissal should be dealt with expeditiously. In
support of this proposition the Commissioner cited Culverhouse v John Septimus Roe Anglican Community School (1995)
75 WAIG 1960.
37 The Commissioner said that some of the decisions the applicant had referred to involved stay applications. The Commissioner
thought there was a significant difference between the adjournment and stay applications.
38 In paragraph [20] of her reasons the Commissioner said:“The Commission finds the respondent’s submissions regarding the provisions
of s 78B of the Judiciary Act to notify the Commonwealth and State AttorneysGeneral of proceedings are not a relevant consideration in these proceedings.
Such notification under the provisions of the statute is acknowledged. The
particular provision of the Judiciary Act referred to, requires the respondent
in this matter to undertake the notification process not the Commission.”
39 The Commissioner then concluded that to adjourn the listing of the jurisdictional proceedings would mean a serious injustice
to the respondent. The Commissioner said she would proceed to list the jurisdictional hearing “shortly”. This has now
occurred. The hearing is listed to commence on 5 September 2007.
The Notice of Appeal
40 I have earlier referred to the date on which the appeal was filed. The notice of appeal had an attached schedule of some length.
The schedule had headings of “The Judiciary Act 1903 (Cth) (“Judiciary Act”)”, “The Exercise of Discretion” and “Public
Interest”. It is apparent that the latter is directed to the requirement for, in effect, leave to appeal under s49(2a) of the Act.
Under the first two headings are what were intended to be grounds of appeal. There were three such grounds under “The
Judiciary Act” and four under the heading “The Exercise of Discretion”. With respect to the latter, the grounds were extremely
prolix. Each of the grounds involved considerable repetition and overlap. The first two grounds contained 7 particulars and
the fourth 19. The Full Bench has expressed the importance of counsel, solicitors and agents properly drafting grounds of
appeal. (Anderson v Rogers Seller & Myhill Pty Ltd (2007) 87 WAIG 289 at [112]-[114]).
41 It may well be in the applicant’s interests to closely consider whether the grounds of appeal should be redrafted and an
application made to amend the notice of appeal.
The Course of the Stay Proceedings
42 As required by the Regulations the application for the stay was endorsed with directions to programme it for hearing. The
directions required the applicant to serve the respondent with the endorsed application. The directions also required the filing
of a declaration of service. This has occurred. The applicant’s solicitor declared that the respondent had been served with the
application by pre-paid registered post. The applicant has complied with the other directions including the filing of an outline
of submissions. The respondent has not however taken any steps to comply with the directions. She has not filed any notice of
answer or outline of submissions.
43 During the period between the filing and hearing of the application, my associate, as directed by me contacted the parties to
ascertain their view upon whether the application for the stay could be dispensed with and the hearing of the appeal expedited.
The applicant’s solicitors replied in writing opposing the suggested course of action. Although my associate spoke to the
respondent on 24 August 2007, the expedition issue was not dealt with as the respondent said she could not attend at the stay
hearing, was not represented and had sent a letter to the Commission. My associate then wrote to the parties to say that in light
of the submissions received from the applicant the hearing of the appeal would not then be expedited and the application for
the stay would be heard as listed.
44 On 24 August 2007 the respondent told my associate she had sent a letter to the Commission on 23 August 2007. The
respondent was advised that the Commission had not as yet received the letter.
45 Later on the same day my associate attempted to speak to the respondent by telephone to request that a copy of the letter which
the respondent said had been sent to the Commission be sent again by facsimile. Attempts to speak to the respondent at her
place of work, home or via a mobile telephone number were all unsuccessful. Additional attempts by my associate to speak to
the respondent by telephone in the morning and afternoon of 27 August 2007 were also unsuccessful.
46 Accordingly, upon my instructions my associate sent a letter by facsimile to the respondent’s place of employment and
scanned a copy of the letter and attached it to an email. The email address was obtained from the first instance file and
appeared to be a home address. The letter was sent on 27 August 2007. As stated in the letter it was sent by facsimile to the
respondent’s current place of employment as on at least one occasion the respondent had sent correspondence to the
Commission (at first instance) on the letterhead of her current employer and apparently from their facsimile number. The letter
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set out the course of the correspondence about the expedition of the hearing of the appeal and said the applicant’s solicitors had
been advised that they should attend at the hearing of the stay in a position to advise of their available dates for the hearing of
the appeal from 30 August to 21 September 2007. The letter concluded that if the respondent wanted to make any submissions
about the stay application or the possible listing of the appeal, the respondent should attend at the time and date of the hearing
as was there specified.
47 In response, the respondent sent a letter to my associate by facsimile on 28 August 2007. That letter enclosed a copy of the
previous letter which the respondent said she sent to the Commission, which was dated 22 August 2007. This letter was to the
associate to Commissioner Mayman. It said that the respondent had not received the order or reasons for decision of
Commissioner Mayman and she was not aware the Commissioner had made a decision.
48 The letter to my associate conveyed this information as well and said that as a consequence she was at a disadvantage with
respect to the stay application and as previously advised was unable to attend at the hearing. The letter said the respondent’s
preferred method of communication was email. It was not apparent whether a copy of this letter had been sent, as it should
have been, to the applicant’s solicitors. Accordingly on the morning of 29 August 2007, my associate sent an email to the
respondent enquiring whether she had an objection to sending a copy of the letter to the applicant and also enquiring as to
whether the respondent was aware of the listing of the jurisdictional hearing before Commissioner Mayman on 5 September
2007. With respect to the stay application the email advised the respondent that if she did not attend, orders could be made in
her absence, although if “your request for the stay hearing not going ahead today is acceded to then can you please advise me
of your availability for a stay hearing to be listed before 5 September 2007 as soon as possible”.
49 My associate received a reply to this email only a few minutes before the scheduled hearing of the stay application. The email
advised that the respondent did not have any problem with a copy of her letter being given to the applicant. The email said the
respondent was not aware that Commissioner Mayman had set a hearing date and that as she had previously expressed, she had
not received any correspondence regarding the Commission’s decision or when the next hearing would be. The respondent
reiterated that she would not be able to attend the hearing of the stay application. The respondent said that she was at a
disadvantage because she had not “received the appropriate correspondence which I require, and the hearings have already
been scheduled regardless of that and orders can be made in my absence, I feel that I must confer with my solicitor before I am
involved in any further hearings”.
50 I also mention that in light of what was said by the respondent I caused enquiries to be made about any records showing
whether the respondent was sent, received or otherwise had notification of the order and reasons for decision made by
Commissioner Mayman or the hearing listed for 5 September 2007. As a result, I have been informed that there is no clear
record of the respondent being notified of or sent the order made and reasons for decision published by Commissioner
Mayman. There is on the file, however a letter to both of the parties which enclosed the notice of the hearing on 5 September
2007.
The Hearing of the Stay Application
51 Just prior to the commencement of the hearing, in light of the email received from the respondent, my associate provided Mr
Howlett, the applicant’s counsel, with a copy of the letter from the respondent dated 28 August 2007. At the beginning of the
hearing he was also provided with a copy of the letter from the respondent to Commissioner Mayman’s associate dated 22
August 2007. I also advised counsel of the contents of the exchange of emails between my associate and the respondent on 29
August 2007. I then sought submissions from the applicant’s counsel about what course should be taken given the
circumstances.
52 Mr Howlett submitted the stay application should proceed. Reference was made to the service of the application upon the
respondent, the applicant having complied with the directions endorsed on the stay application, the close proximity of the
hearing listed before Commissioner Mayman on 5 September 2007 and the desire for the applicant to know as soon as possible
whether it was required to continue to prepare for the jurisdictional hearing on 5 September 2007.
53 I then advised Mr Howlett that I thought the hearing of the stay application should continue but in such a way so as to preserve
the opportunity for the respondent to make submissions about the application, if she chose to do so. Accordingly I told Mr
Howlett that I would hear his submissions and then adjourn the hearing to the afternoon of 31 August 2007 when I intended to
publish my reasons for decision and make any relevant orders. In the interim, after the hearing of the application, my associate
would write to the respondent by email. I said that my associate would refer to what had happened at the hearing and enclose
for the respondent copies of all of the relevant documents, being the order, the reasons for decision, the notice of hearing for
5 September 2007, the transcript of the hearing before Commissioner Mayman, the notice of appeal, the notice of application
for the stay, the applicant’s outline of submissions and the applicant’s list of authorities. The correspondence from my
associate to the respondent would advise of my intention to make a decision on the afternoon of 31 August 2007 and say that
any submissions the respondent wished to make about the application should be received in sufficient time for me to be able to
consider them prior to that.
54 Mr Howlett then made his submissions in support of the stay application. At the conclusion of the hearing I said that it would
be adjourned to 3:00pm on 31 August 2007 for the purpose I have referred to. At the conclusion of the hearing, my associate
wrote to the respondent in accordance with the above and advised of today’s hearing time.
The Applicant’s Submissions
55 Mr Howlett adopted and also spoke to the outline of submissions which had been filed. He also elaborated upon some of the
key grounds of appeal.
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56 The applicant’s primary submission was that if the stay was not granted the appeal would be rendered nugatory. This was
because the jurisdictional hearing, which had sought to be delayed, would proceed on 5 September 2007, prior to the appeal
taking place. It was submitted that this was not a case where there was a “fruit of litigation” from the orders made at first
instance in the traditional sense. That is, there had been no conferring of a “tangible benefit such as compensation or
reinstatement”. It was submitted the grounds of appeal were arguable and the balance of convenience favoured the applicant.
It was also submitted that there was the prospect of wasted costs and inconvenience if the stay application was not granted. To
support this proposition, the application cited and read from the decision of Kennedy J in The West Australian Locomotive
Engine Driver’s Firemen’s and Cleaners’ Union of Workers v Schmid and Others (1995) 76 WAIG 6 at page 7.
57 Mr Howlett also emphasised that notices to the Attorneys-General had not been issued pursuant to s78B of the Judiciary Act,
for the jurisdictional hearing. He submitted that as well as forming a ground of appeal, this issue was also relevant to whether
the stay ought to be granted. It was also submitted the issues that the applicant sought to raise on appeal were sufficiently
important to satisfy s49(2a) of the Act. It was submitted there were special circumstances supporting the granting of the stay
because it was required to preserve the integrity of the appeal. In support of this submission, the applicant cited my reasons for
decision in John Holland Group Pty Ltd v The Construction, Forestry, Mining and Energy Union of Workers (2005) 85 WAIG
3918 at [35]. The applicant also cited other decisions about stay applications which were Burswood Resort (Management) v
The Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch (2000) 81 WAIG 9;
Rendezvous Observation City Hotel v Mumme (2006) 86 WAIG 415; Merredin Customer Service Pty Ltd as Trustee for the
Hatch Family Trust trading as Donovan Ford/Merredin Nissan and Donovan Tyres v Green (2007) 87 WAIG 133 and St
Cecilia's College School Board v Grigson (2006) 86 WAIG 1260.
58 Mr Howlett focused on what he described as four key grounds to establish the arguability of the appeal. The first was, in
essence, that the Commissioner has misunderstood the nature of the obligation in s78B of the Judiciary Act. The second as
contained in ground 4 (j) and (k) in the notice of appeal was that the Commissioner did not pay sufficient regard to the “public
interest consideration” that the questions of law to be determined by the IAC in Aboriginal Legal Service would have a
bearing on the conduct of the present jurisdictional hearing. Thirdly, ground 4 (n) which was failing to have regard to the
respondent’s submissions that she was advised not to approach potential witnesses. Fourthly, ground (4)(p), which was
making an error in the finding of the injustice which would be suffered by the respondent if the jurisdictional hearing was
delayed.
59 With respect to the first ground, Mr Howlett contrasted the requirements of s78B(1) of the Judiciary Act as against what was
said and decided by Commissioner Mayman. Section 78B of the Judiciary Act provides:“(1)

Where a cause pending in a federal court including the High Court or
in a court of a State or Territory involves a matter arising under the
Constitution or involving its interpretation, it is the duty of the court
not to proceed in the cause unless and until the court is satisfied that
notice of the cause, specifying the nature of the matter has been given
to the Attorneys-General of the Commonwealth and of the States, and
a reasonable time has elapsed since the giving of the notice for
consideration by the Attorneys-General, of the question of
intervention in the proceedings or removal of the cause to the High
Court.

(2)

For the purposes of subsection (1), a court in which a cause referred
to in that subsection is pending:

(3)

(a)

may adjourn the proceedings in the cause for such time as it
thinks necessary and may make such order as to costs in
relation to such an adjournment as it thinks fit;

(b)

may direct a party to give notice in accordance with that
subsection; and

(c)

may continue to hear evidence and argument concerning
matters severable from any matter arising under the
Constitution or involving its interpretation.

For the purposes of subsection (1), a notice in respect of a cause:
(a)

shall be taken to have been given to an Attorney-General if
steps have been taken that, in the opinion of the court, could
reasonably be expected to cause the matters to be notified to
be brought to the attention of that Attorney-General; and

(b)

is not required to be given to the Attorney-General of the
Commonwealth if he or she or the Commonwealth is a party to
the cause and is not required to be given to the
Attorney-General of a State if he or she or the State is a party
to the cause.
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(4)

The Attorney-General may authorize the payment by the
Commonwealth to a party of an amount in respect of costs arising out
of the adjournment of a cause by reason of this section.

(5)

Nothing in subsection (1) prevents a court from proceeding without
delay to hear and determine proceedings, so far as they relate to the
grant of urgent relief of an interlocutory nature, where the court
thinks it necessary in the interests of justice to do so.”
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60 I have earlier set out paragraph [20] of the Commissioner’s reasons which Mr Howlett said showed a misunderstanding of the
duty of the court under s78B(1) of the Judiciary Act.
61 With respect to the second ground, Mr Howlett argued in effect that the Commissioner had placed too much emphasis upon the
lack of any factual comparison between the applicant and the Aboriginal Legal Service and had overlooked the point which
was being made. This was that the pronouncement of the law to be made by the IAC in Aboriginal Legal Service would shape,
in my words, the course, content and outcome of the jurisdictional hearing before the Commission. In relation to this I asked
Mr Howlett whether there could be any evidence which was relevant to the jurisdictional issue, based on the decision of the
Full Bench in Aboriginal Legal Service, which he could conceive would not remain relevant whatever the outcome of the IAC
appeal. Mr Howlett had, with respect, some difficulty in pointing to any such evidence but said that in any event, the law as
set out by the IAC would have the effect just referred to. It was put to Mr Howlett that Senior Commissioner Smith in
Bysterveld v Shire of Cue (2007) 87 WAIG 2462 had heard and decided a jurisdictional challenge of the same type without
waiting for the decision of the IAC in Aboriginal Legal Service. Mr Howlett suggested (which appears from a review of the
reasons to be correct) that it may well have been the case that neither party in that case sought to defer the hearing until the
IAC decision.
62 The third ground was that the Commissioner had misunderstood the submissions made by the respondent at the hearing, which
I have set out above. It was submitted the Commissioner overlooked the fact that the respondent had not as yet approached
witnesses because she had been instructed not to do so but could approach witnesses and obtain relevant witness statements or
proofs of evidence.
63 The fourth ground was that the Commissioner erred in paragraph [18] in making the finding about “injustice”. This is linked
to ground 3, and what the respondent said about why she thought there was an injustice. Again, Mr Howlett contrasted the
finding with what the respondent said and argued there was no serious injustice to the respondent.
64 Mr Howlett also confirmed the appeal books had been filed and the applicant was available for the hearing of the appeal on a
number of dates prior to 21 September 2007.
65 At the hearing Mr Howlett also said he would provide a list of authorities which supported the principle he sought to derive
from Black, at first instance. The list was provided in the afternoon of 30 August 2007. One of the authorities was City of
Sydney Council v Satara [2007] NSWCA 148. This is a very recent decision of the NSW Court of Appeal (decided 8 June
2007) where McColl JA (with whom Beazley and Tobias JJA agreed) discussed the relevant principles in some detail at
paragraphs [17]-[38]. This analysis is likely to prove helpful in deciding the appeal and from what I have quickly read does
not diminish the arguability of ground 2 as highlighted by Mr Howlett.
The Position of the Respondent
66 As I have said the respondent has been difficult to make contact with, albeit she did advise my associate, that she could not
attend the hearing on 29 August 2007, on the first occasion that they spoke. The respondent did not suggest any alternative
date that would allow the application to be determined in sufficient time before 5 September 2007.
67 In proceeding with the hearing on 29 August 2007 I tried to ensure that actions were taken, which I have described, so as to
preserve the respondent’s opportunity to be heard on the application.
68 I have described the letter and documents which my associate sent to the applicant by email on the afternoon of 29 August
2007. There has been no response to the email. My associate has endeavoured to speak to the respondent by telephone,
leaving messages for her at what seems to be a home telephone number and also a mobile telephone. The messages have not
been responded to.
69 In all the circumstances, I do not think there is procedural unfairness in determining the stay application today.
Relevant Principles
70 The relevant principles in deciding an application for a stay under s49(11) of the Act have been discussed in cases such as
those cited by the applicant which I have set out. Relevantly, ss49(11) and (12) provide:“(11)

At any time after an appeal to the Full Bench has been instituted
under this section a person who has a sufficient interest may apply to
the Commission for an order that the operation of the decision
appealed against be stayed, wholly or in part, pending the hearing
and determination of the appeal.

(12)

An application under subsection (11) shall be heard and determined
by the President.”

71 The applicant clearly has the “sufficient interest” referred to in s49(11). There is an issue as to whether an appeal to the Full
Bench has been “instituted” in the terms of s49(11), given the contents of s49(2a) of the Act which relevantly provides that an

2586

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

87 W.A.I.G.

“appeal does not lie under this section from a finding unless, in the opinion of the Full Bench, the matter is of such importance
that, in the public interest, an appeal should lie”. The order under appeal is a “finding” as defined in s7 of the Act because the
order did not finally dispose of the matter before the Commission. As I decided in John Holland Group, cited above, however
“instituted” in s49(11), means in my opinion when an appeal is filed. This has the effect that a party in the position of the
applicant does not have to obtain the leave of the Full Bench referred to in s49(2a) before it is entitled to make an application
for a stay to the President under s49(11) of the Act.
72 As I set out in John Holland Group, the legislation does not provide any criteria governing the exercise of the discretion to
order a stay. What is clear is that the instituting of an appeal does not automatically stay the operation of the orders of the
Commission at first instance. Such a stay will only occur upon the order of the President. The usual course is that there is no
stay. Accordingly, in my opinion there must be something about the particular circumstances of the case which makes it just
and fair to order a stay. These circumstances might be described as something “special” or “unusual”, but whatever epithet is
applied, the reason for the granting of a stay will be, as stated, because it is just and fair in the particular circumstances of the
case to do so.
73 In considering this issue, in my opinion usually the most important consideration will be the consequences of whether or not a
stay will be granted. This approach is consistent with authorities that I referred to in John Holland Group such as Federal
Commissioner of Taxation v Myer Emporium Limited (No 1) (1986) 160 CLR 220; Commonwealth Bank v Bouwman [2003]
WASC 205; Hamersley Iron Pty Ltd v Lovell (No 2) (1998) 20 WAR 79 and Eastland Technology Australia Pty Ltd and
Others v Whisson and Others (2003) 28 WAR 308. As I set out in John Holland Group and have referred to in subsequent
decisions, in my opinion the principles distilled by Murray and Parker JJ in Eastland Technology at 311 are, with respect, a
good general guide as to how to exercise the discretion contained in s49(11) of the Act. The points made by their Honours
were:“• The successful litigant at first instance will ordinarily be entitled to enforce
the judgment pending the determination of any appeal.
• It is for the applicant for a stay to move the court to a favourable exercise of
its discretion.
• It will not do so unless special circumstances are shown justifying the
departure from the ordinary rule.
• The central issue will be whether the grant of a stay is perceived to be
necessary to preserve the subject matter or the integrity of the litigation, or
where refusal of a stay could create practical difficulties in respect of the
relief which may be granted on appeal. It is often put shortly that it will first
and foremost be necessary to establish that without the grant of a stay, the
right of appeal, whether upon the grant of leave or special leave or not, will
be rendered nugatory.
• If that can be demonstrated, the stay will generally still be refused unless it
can be established that the appeal process, whether upon the grant of leave or
special leave or not, has ultimately reasonable prospects of success so as to
result in the grant of relief to the appellant.
• If that hurdle can be overcome, the stay may still be refused where it
appears that the balance of convenience does not lie in favour of the
applicant; where, for example, the grant of a stay will occasion hardship to
the respondent which may not be alleviated by the terms upon which the stay
may be granted.”
74 These principles contemplate what was said by Dawson J at page 222 in Myer Emporium Limited that “the ordinary rule [is]
that a successful litigant is entitled to the fruits of his litigation pending the determination of any appeal”.
Consideration of the Issues
75 As submitted by the applicant however the order made by Commissioner Mayman does not provide the respondent with “fruit”
in the ordinary sense. It has secured for the respondent an earlier hearing of the jurisdictional issue than if the applicant’s
request was acceded to by the Commissioner. It may well be however that given the correspondence received from the
respondent that she does not at present regard this as much “fruit”.
76 At present, if the application for the stay is not granted, the consequence is clear. The jurisdictional hearing will proceed on 5
September 2007. The appeal against the decision of the Commissioner to not delay the jurisdictional hearing would be made
futile or nugatory. If this occurs, the applicant will in effect be denied the opportunity of seeking and obtaining leave under
s49(2a) of the Act and succeeding in an appeal. In my opinion this is a strong factor in support of granting the stay application.
77 Its strength as a factor would diminish if the grounds upon which the application for leave and the appeal were sought were not
reasonably arguable. In considering this factor however there is some element of restraint involved. As I said in the John
Holland Group reasons at paragraph [48], I share the observations of O’Dea P in Robe River Iron Associates v AMWSU (1988)
68 WAIG 1709 where the President at page 1710 said:-
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“It is obviously not an appropriate function in an Application of this kind, to
decide whether there is a strong case or a fairly strong case. I do not attempt
to set out the precise nature of this task but certainly it is to exclude the
possibility that there is in fact no issue of substance to be raised – that is what
is raised is not a mere triviality. I think there is some difficulty involved in
searching too closely the substance and import of the grounds raised in an
Appeal at this stage because a Tribunal is bound to avoid reaching any
conclusions which might, in a sense, pre-empt the view taken when he
constitutes part of the appeal board ultimately.”
78 As part of this I steadily bear in mind that I will be only one member of the Full Bench which will hear the appeal.
79 It is sufficient at this stage to say that the grounds highlighted by Mr Howlett in his submissions are in my opinion reasonably
arguable and therefore support the granting of the stay. This is not to say that they are all arguable with the same degree of
strength. I also mention that although s78B(1) of the Judiciary Act refers to the duty of the court, it is understood that it is the
responsibility of the parties to raise issues about s78B of the Judiciary Act and issue the relevant notices. (see Okmasich v
Evans (1980) 25 SASR 481). As set out earlier, the applicant has since early on in the proceedings at first instance raised the
issuing of the s78B notices. It is not the function of the Commission to issue the notices. As the respondent is in person and
does not appear to have any legal training, it would be appropriate for the applicant who raised the jurisdictional issue and is
represented by solicitors and counsel, to issue the notices under s78B of the Judiciary Act. This having been now pointed out,
any failure to do so by the applicant might attract the criticism that the applicant is simply desirous of delaying the hearing of
the jurisdictional application.
80 As set out in Eastland Technology, even where an appeal might be rendered nugatory if a stay was not granted and there are
reasonably arguable grounds of appeal, a stay still might be refused where the balance of convenience does not lie in favour of
the applicant. In Eastland Technology, the example of the stay occasioning hardship to the respondent is referred to. In the
present case, the respondent has not put before me any particular hardship. In fact from what I have received she also seems to
be concerned by the prospect of the hearing proceeding on 5 September 2007. If the stay is granted then it will delay the
hearing of the jurisdictional issue at least until the determination of the present appeal.
81 From her reasons Commissioner Mayman was clearly concerned about the consequences of delay upon the efficacy of the
substantive hearing, if there was one. This concern reflects the old maxim that “justice delayed is justice denied” and
Commissioner Mayman was, with respect, not manifestly in error in being concerned about delay. However, delay does not
have a sole mortgage on the justice of an individual case. (See for example Queensland v JL Holdings Pty Ltd (1997) 189
CLR 146 at 154).
82 Despite this it is in my opinion in everybody’s interests if the jurisdictional hearing take place as expeditiously as practicable.
This is consistent with the Commission’s charter, as alluded to by Commissioner Mayman, in s22B of the Act. Inherent within
the expression “proper consideration” in s22B are notions of fairness and justice of the type I have referred to.
83 As discussed with Mr Howlett however concern about delay can to some extent be overcome if the appeal is heard quickly.
There seems to be the capacity to do this. This also supports the granting of the stay.
84 In my opinion because of the combination of circumstances described above it is in this case just and fair to make the order for
a stay.
The Orders
85 The terms of the orders can be settled at the hearing today. My preliminary view however is that the appropriate orders are:(1)

The applicant have leave to amend the application for the stay to replace the word “appellant” with
“applicant” in the 3 instances it appears on the cover sheet to the schedule to the application and replace the
word “respondent” with “applicant” on the final page of the schedule to the application.

(2)

The order made by the Commission on 26 July 2007 in application U 543 of 2006 is wholly stayed pending
the hearing and determination of appeal number FBA 12 of 2007 or until further order.

(3)

The parties have liberty to apply on 48 hours notice for the purpose of seeking any variation to or revocation
of order (2).

86 The first order is necessary because of some minor errors of description contained in the application. Leave to amend was
sought by Mr Howlett at the hearing and I said that leave would be granted and an order made at the appropriate juncture.
A Final Conundrum
87 Before concluding, I mention the following which may or may not be material. As set out earlier, the notice of hearing on
4 July 2007 and the order made by the Commission on 26 July 2007 are in respect of an “application to adjourn the listing of
jurisdictional proceedings”. In fact there was no such application before the Commission. This was because the jurisdictional
proceeding at that time had not been listed for hearing. It had previously been listed for hearing on two occasions and then
administratively adjourned. Prior to it being listed for hearing again the applicant requested by letter that this not yet occur.
The Commission then decided that matter should be determined upon the making of submissions. This was what the hearing
on 11 July 2007 was really about. It was the application, submission, or request that the jurisdictional issue not be heard until
the determination of Aboriginal Legal Service by the IAC.
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2007 WAIRC 01049
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES

MRTA OF WA INC
APPLICANT
-andPANAGOUTA TSAKISIRIS
RESPONDENT

CORAM

THE HONOURABLE M T RITTER, ACTING PRESIDENT

DATE

FRIDAY, 31 AUGUST 2007

FILE NO

PRES 2 OF 2007

CITATION NO.

2007 WAIRC 01049

Decision

Application granted

Appearances
Applicant

Mr D Howlett (of Counsel), by leave

Respondent

No appearance
Order

This matter having come on for hearing before me on 29 August 2007, and having heard Mr D Howlett (of Counsel),
by leave on behalf of the applicant, and there being no appearance by or on behalf of the respondent, and reasons for
decision having been delivered on 31 August 2007, it is this day, 31 August 2007, ordered that:1.

The applicant have leave to amend the application for the stay to
replace the word “appellant” with “applicant” in the 3 instances it
appears on the cover sheet to the schedule to the application and
replace the word “respondent” with “applicant” on the final page of
the schedule to the application.

2.

The order made by the Commission on 26 July 2007 in application U
543 of 2006 is wholly stayed pending the hearing and determination
of appeal number FBA 12 of 2007 or until further order.

3.

The parties have liberty to apply on 48 hours notice for the purpose of
seeking any variation to or revocation of order 2.
(Sgd.) M T RITTER,
Acting President.

[L.S.]

AWARDS/AGREEMENTS—Application for—
2007 WAIRC 01011
STAGING CONNECTIONS AND GEARHOUSE (EVENTS AND PRESENTATIONS AUDIO-VISUAL CREWING)
AWARD 2004
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES

MEDIA, ENTERTAINMENT AND ARTS ALLIANCE OF WESTERN AUSTRALIA (UNION OF
EMPLOYEES)
APPLICANT
-vSC 1 PTY LTD T/AS STAGING CONNECTIONS, GEARHOUSE PTY LTD
RESPONDENTS

CORAM

SENIOR COMMISSIONER J H SMITH

DATE

MONDAY, 20 AUGUST 2007

FILE NO/S

A 7 OF 2004

CITATION NO.

2007 WAIRC 01011

87 W.A.I.G.

Result
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Dismissed
Order

WHEREAS this is an application for a new award filed in the Commission on 16 June 2004 by the Media, Entertainment and Arts
Alliance of Western Australia (Union of Employees) (“the Union”);
AND WHEREAS on 26 April 2007, a letter was sent the Union advising that if the Union wished to proceed with this application
to contact the Commission within 28 days of the date of the letter and if the Union did not do so by this date, Senior Commissioner
Smith may make an order dismissing the application;
AND WHEREAS on 4 May 2007, an employee of the Union contacted the Commission by telephone and stated that the Union
intended to file a Notice of withdrawal or discontinuance;
AND WHEREAS on 17 August 2007, the Union had not contacted the Commission nor filed a Notice of withdrawal or
discontinuance in respect of this matter;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders —
THAT the application be and is hereby dismissed.
(Sgd.) J H SMITH,
Senior Commissioner.

[L.S.]

PUBLIC SERVICE ARBITRATOR—Awards/Agreements—Variation of—
2007 WAIRC 01035
COUNTRY HIGH SCHOOL HOSTELS AUTHORITY RESIDENTIAL COLLEGE SUPERVISORY
STAFF AWARD 2005
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES

THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED
APPLICANT
-vCOUNTRY HIGH SCHOOL HOSTELS AUTHORITY
RESPONDENT

CORAM

PUBLIC SERVICE ARBITRATOR
COMMISSIONER S J KENNER

DATE

TUESDAY, 28 AUGUST 2007

FILE NO

P 10 OF 2007

CITATION NO.

2007 WAIRC 01035

Result

Award varied

Representation
Applicant

Mr M Finnegan

Respondent

Mr A Harper
Order

HAVING heard Mr M Finnegan on behalf of the applicant and Mr A Harper on behalf of the respondent, the Public Service
Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders –

[L.S.]

THAT the Country High School Hostels Authority Residential College Supervisory Staff Award 2005 be varied in
accordance with the following schedule and that such variation shall have effect from the first pay period on or after the
date of this order.
(Sgd.) S J KENNER,
Commissioner,
Public Service Arbitrator.
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SCHEDULE
1.
(5)

2.

(6)

Clause 22. – Motor Vehicle Allowance: Delete subclause (5) of this clause and insert in lieu thereof the following:
Allowance for towing the employer’s caravan or trailer.
In cases where employees are required to tow the employer’s caravans on official business, the additional rate shall be 7.0
cents per kilometer. When the employer’s trailers are towed on official business the additional rate shall be 4.0 cents per
kilometer.
Clause 24. – Removal Allowance:
A.
Delete paragraphs (c) and (d) of subclause (1) of this clause and insert in lieu thereof the following:
(c)
An allowance of $534.00 for accelerated depreciation and extra wear and tear on furniture, effects and
appliances for each occasion that an employee is required to transport furniture, effects and appliances.
Provided that the employer is satisfied that the value of household furniture, effects and appliances moved by
the employee is at least $3,199.00.
(d)
Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum
amount of $169.00.
Pets are defined as dogs, cats, birds or other domestic animals kept by the employee or the employee’s
dependants for the purpose of household enjoyment.
Pets do not include domesticated livestock, native animals or equine animals.
B.
Delete subclause (6) of this clause and insert in lieu thereof the following:
Where an employee is transferred to Government owned or private rental accommodation, where furniture is provided,
and as a consequence the employee is obliged to store furniture, the employee shall be reimbursed the actual cost of such
storage up to a maximum allowance of $992.00 per annum. Actual cost is deemed to include the premium for adequate
insurance coverage of the value of the furniture stored. An allowance under this subclause shall not be paid for a period
in excess of four (4) years without the approval of the employer.

AWARDS/AGREEMENTS—Variation of—

PARTIES

CORAM
DATE
FILE NO/S
CITATION NO.

2007 WAIRC 01016
ELECTRICAL CONTRACTING INDUSTRY AWARD R22 OF 1978
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING &
ELECTRICAL DIV.
APPLICANT
-vELECTRICAL CONTRACTORS ASSOCIATION OF WESTERN AUSTRALIA (UNION OF
EMPLOYERS), ELECTRICAL GROUP TRAINING LTD, DOMINIC RIGGIO
RESPONDENT
COMMISSIONER S J KENNER
TUESDAY, 21 AUGUST 2007
APPL 55 OF 2007
2007 WAIRC 01016

Result

Award varied

Representation
Applicant
Respondent

Mr L Edmonds of counsel
Mr C Martin
Order

HAVING heard Mr L Edmonds of counsel on behalf of the applicant and Mr C Martin on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders –

[L.S.]

THAT the Electrical Contracting Industry Award R22 of 1978 be varied in accordance with the following schedule and
that such variation shall have effect from the first pay period on or after the date of this order.
(Sgd.) S J KENNER,
Commissioner.
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SCHEDULE
1.

Clause 12. – Overtime: Delete paragraph (e) of subclause (2) of this clause and insert in lieu thereof the following:
(e)

2.

(i)

An employee required to work overtime for more than two hours without being notified on the
previous day or earlier that they will be so required to work overtime shall be supplied with a meal by
the employer or be paid $10.65 for such meal and for a second or subsequent meal if so required.

(ii)

No such payments shall be made to any employee living in the same locality as their place of work
who can reasonably return home for such meals.

(iii)

If an employee to whom subparagraph (i) of paragraph (e) of subclause (2) hereof applies has, as a
consequence of the notice referred to in that paragraph, provided themselves with a meal or meals and
is not required to work overtime or is required to work less overtime than the period notified, they
shall be paid for each meal provided and not required, $10.65.

Clause 18. – Special Rates and Provisions:
A.

Delete subclauses (1), (2), (3), (4) and (5) of this clause and insert in lieu thereof the following:

(1)

Height Money: An employee shall be paid an allowance of $2.25 for each day on which they work at a height of 15.5
metres or more above the nearest horizontal plane, but this provision does not apply to linespersons.

(2)

Dirt Money: An employee shall be paid an allowance of 46 cents per hour when engaged on work of an unusually dirty
nature where clothes are necessarily unduly soiled or damaged or boots are unduly damaged by the nature of the work
done.

(3)

Grain Dust: Where any dispute arises at a bulk grain handling installation due to the presence of grain dust in the
atmosphere and the Board of Reference determines that employees employed under this award are unduly affected by that
dust, the Board may, subject to such conditions as it deems fit to impose, fix an allowance or allowances not exceeding 78
cents per hour.

(4)

Confined Space: An employee shall be paid an allowance of 55 cents per hour when, because of the dimensions of the
compartment or space in which they are working, the employee is required to work in a stooped or otherwise cramped
position or without proper ventilation.

(5)

Diesel Engine Ships: The provisions of subclauses (2) and (4) of this Clause do not apply to an employee when they are
engaged on work below the floor plates in diesel engine ships, but the employee shall be paid an allowance of 78 cents
per hour whilst so engaged.

(7)

Hot Work: An employee shall be paid an allowance of 46 cents per hour when they work in the shade in any place
where the temperature is raised by artificial means to between 46.1 and 54.4 degrees Celsius.

B.

C.

Delete subclause (7) of this clause and insert in lieu thereof the following:

Delete subclauses (9), (10), (11) and (12) of this clause and insert in lieu thereof the following:

(9)

Percussion Tools: An employee shall be paid an allowance of 28 cents per hour when working a pneumatic riveter of
the percussion type and other pneumatic tools of the percussion type.

(10)

Chemical, Artificial Manure and Cement Works: An employee other than a general labourer, in chemical, artificial
manure and cement works shall, in respect of all work done in and around the plant outside the machine shop, be paid an
allowance calculated at the rate of $11.50 per week. The allowance shall be paid during overtime but shall not be subject
to penalty additions. An employee receiving this allowance is not entitled to any other allowance under this Clause.

(11)

Abattoirs: An employee employed in and about an abattoir shall be paid an allowance calculated at the rate of $15.20
per week. The allowance shall be paid during overtime but shall not be subject to penalty additions. An employee
receiving this allowance is not entitled to any other allowance under this Clause.

(12)

Phosphate Ships: An employee shall be paid an allowance of 68 cents for each hour they work in the holds 'tween decks
of ships which, immediately prior to such work, have carried phosphatic rock but this subclause only applies if and for as
long as the holds and 'tween decks are not cleaned down.
D.

(19)

Delete subclauses (19) of this clause and insert in lieu thereof the following:

An employee holding either a Third Year First Aid Medallion of the St. John Ambulance Association or a "C" Standard
Senior First Aid Certificate of the Australian Red Cross Society, appointed by the employer to perform first aid duties
shall be paid $9.10 per week in addition to their ordinary rate.
E.

Delete subclauses (21) of this clause and insert in lieu thereof the following:

(21)

Nominee: A licensed electrical installer or fitter who acts as a nominee for an electrical contractor shall be paid an
allowance of $56.60 per week.

3.

Clause 27. – Grievance Procedure and Special Allowance: Delete subclause (3) of this clause and insert in lieu
thereof the following:

(3)

(a)

Subject to paragraph (e) of this subclause, a special allowance of $28.10 per week shall be paid as a flat amount
each week except where direct action takes place.
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(b)

Provided that a general combined union meeting called by the Unions W.A., or any absence declared by the
Commission under Section 44 as being an authorised absence, shall not be regarded as non-adherence to the
disputes procedure Clause or affect the payment of this allowance.

(c)

In the event of the need for a meeting not covered by the circumstances outlined by the above, a Union Official
shall give 24 hours' notice to the employer and the reason for the meeting and $28.10 shall be paid.

(d)

Any time which an employee is absent from work on annual leave, public holidays, bereavement leave or paid
sick leave shall not affect the payment of this allowance.

(e)

An apprentice shall be paid a percentage of $28.10 being the percentage which appears against their year of
apprenticeship set out in subclause (4) of the First Schedule - Wages.

4.

Clause 30. – Special Provisions – Western Power: Delete subclause (6) of this clause and insert in lieu thereof the
following:

(6)

(a)

An employee to whom the provisions of Clause 21. - Distant Work of this Award, applies who work at Muja
and who elects not to live in Construction Camp Accommodation shall, subject to paragraph (b) of this
subclause, be paid a living-out allowance at the rate of $381.10 per week to meet the expenses reasonably
incurred by the employee for board and lodging.

(b)

(i)

The allowance prescribed in paragraph (a) shall only apply to an employee while they continue to live
with their spouse (including de facto partner) in accommodation provided by the employee.

(ii)

The accommodation shall be of a reasonable standard.

(c)
5.

(5)

The employee shall satisfy the employer, upon request, that their circumstances meet the requirements
of this subclause.

(v)

Any dispute as to the application of this Clause shall be subject to discussion between the employer
and the Union and, failing agreement, shall be referred to a Board of Reference for determination.

Provided that the provisions of subclause (6) of Clause 21. - Distant Work of this Award shall not apply.
Delete subclause (3) of this Schedule and insert in lieu thereof the following:

Leading Hands - In addition to the appropriate rates shown in subclause (2) hereof a leading hand shall be paid (a)

If placed in charge of not less than three and not more than ten other employees

$23.70

(b)

If placed in charge of more than ten and not more than twenty other employees

$36.20

(c)

If placed in charge of more than twenty other employees

$46.70

B.

Delete subclauses (5) and (6) of this Schedule and insert in lieu thereof the following:

Tool Allowance:
(a)

(b)
(6)

The employee shall continue to maintain their original residence.

(iv)

First Schedule – Wages:
A.

(3)

(iii)

In accordance with the provisions of subclause (20) of Clause 18. – Special Rates and Provisions of this award
the tool allowance to be paid is:
(i)

$13.60 per week to such tradesperson, or

(ii)

In the case of an apprentice a percentage of $13.60 being the percentage which appears against the
apprentice’s year of apprenticeship set out in subclause (4) of this schedule.

Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the
ordinary weekly wage prescribed in this Clause.

Construction Allowance:
(a)

(b)

In addition to the appropriate rates of pay prescribed in this Clause an employee shall be paid:
(i)

$42.10 per week if the employee is engaged on the construction of a large industrial undertaking or
any large civil engineering project.

(ii)

$38.00 per week if the employee is engaged on a multi-storeyed building but only until the exterior
walls have been erected and the windows completed and a lift made available to carry the employee
between the ground floor and the floor upon which the employee is required to work. A multistoreyed building is a building which, when completed, will consist of at least five storeys.

(iii)

$22.30 per week if the employee is engaged otherwise on construction work falling within the
definition of construction work in Clause 5. - Definitions of this Award.

Any dispute as to which of the aforesaid allowances applies to particular work shall be determined by the Board
of Reference.
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Delete subclauses (9) and (10) of this Schedule and insert in lieu thereof the following:

Licence Allowance:
A tradesperson who holds and in the course of their employment may be required to use a current "A" Grade or "B"
Grade licence issued pursuant to the relevant regulation in force at the date of this Award under the Electricity Act, 1945,
shall be paid $20.00 per week.

(10)

Commissioning Allowances:
An "Electrician Commissioning" as defined shall be paid at the rate of $30.60 per week in addition to rates prescribed in
this schedule.

2007 WAIRC 01017
HAIRDRESSERS AWARD 1989
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES

THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES' ASSOCIATION OF WESTERN
AUSTRALIA
APPLICANT
-vTHE WEST AUSTRALIAN HAIRDRESSERS' AND WIGMAKERS' EMPLOYEES' UNION OF
WORKERS
RESPONDENT

CORAM

COMMISSIONER S WOOD

DATE

WEDNESDAY, 22 AUGUST 2007

FILE NO

APPL 159 OF 2006

CITATION NO.

2007 WAIRC 01017

Result

Award varied

Representation
Applicant

Mr T Pope

Respondents

No appearance
Order

HAVING heard Mr T Pope on behalf of the applicant and there being no appearance on behalf of any respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

[L.S.]

THAT the Hairdressers Award 1989 as varied, be further varied in accordance with the following Schedule and that such
variation shall have effect from the date of this order.
(Sgd.) S WOOD,
Commissioner.

1.

Clause 33. – Enterprise Bargaining: Delete subclause (1) of this clause and insert the following in lieu thereof:

(1)

The Union and the employers to whom this clause applies recognise that because of the variety of employers and types of
enterprises covered by this award, circumstances may exist within the industry which are appropriately regulated by
single enterprise agreements or by workplace agreements or, where more than one union has coverage of employees
within a workplace, a part-workplace agreement binding only on all employees eligible for membership of The Shop,
Distributive and Allied Employees’ Association of Western Australia.

2.

Clause 36. – Disputes Procedure: Delete subclauses (2), (3) and (5) of this clause and insert the following in lieu
thereof:

(2)

In the first instance, the matter is to be raised by the employee or employees affected and the immediate supervisor for
discussion.

SCHEDULE

The immediate supervisor shall review the matter in the light of the issues raised by the employee or employees. The
immediate supervisor shall endeavour to accommodate the position of the employee or employees.
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The employee or employees may be represented by a shop steward or official of The Shop, Distributive and Allied
Employees’ Association of Western Australia.
(3)

If the matter is not resolved through the procedure in subclause (2) above, the immediate supervisor, the employee or
employees, or a shop steward or official of The Shop, Distributive and Allied Employees’ Association of Western
Australia shall refer the matter to senior management for discussion.
Senior management shall review the matter in the light of the issues raised by the employee or employees. Senior
management shall endeavour to accommodate the position of the employee or employees.

(5)

The employer or The Shop, Distributive and Allied Employees’ Association of Western Australia may refer the matter to
the Western Australian Industrial Relations Commission at any time provided that with effect from 22 November 1997 it
is required that persons involved in the question, dispute or difficulty shall confer among themselves and make reasonable
attempts to resolve questions, disputes or difficulties before taking those matters to the Commission.

3.

Second Schedule – Named Union Party:
Delete the words “the West Australian Hairdressers and Wigmakers Employees’ Union of Workers, WA” and insert in
lieu thereof “The Shop, Distributive and Allied Employees’ Association of Western Australia”.

2007 WAIRC 01046
WA GOVERNMENT HEALTH SERVICES ENGINEERING AND BUILDING SERVICES AWARD 2004
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES

COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING &
ELECTRICAL DIV.
APPLICANT
-vTHE MINISTER FOR HEALTH AND OTHERS
RESPONDENTS

CORAM

COMMISSIONER S WOOD

DATE

WEDNESDAY, 29 AUGUST 2007

FILE NO

APPL 54 OF 2007

CITATION NO.

2007 WAIRC 01046

Result

Award varied

Representation
Applicant

Mr L Edmonds

Respondent

Ms M Muccilli
Order

HAVING heard Mr L Edmonds on behalf of the applicant and Ms M Muccilli on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

[L.S.]

THAT the WA Government Health Services Engineering and Building Services Award 2004 as varied, be further varied
in accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay
period commencing on or after the date of this order.
(Sgd.) S WOOD,
Commissioner.
SCHEDULE

1.
(1)

Clause 19. – Leading Hand Allowance: Delete subclause (1) of this clause and insert in lieu thereof the following:
An employee placed in charge of 3 or more other employees shall, in addition to the employee’s ordinary salary, be paid (a)

Not less than 3 and not more than 10 other employees - $36.50 per week;

(b)

More than 10 and not more than 20 other employees - $48.90 per week;
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More than 20 other employees - $61.20 per week.

2.

Clause 23. – Special Rates and Provisions:

A.

Delete subclause (1) of this clause and insert in lieu thereof the following:

(1)

2595

Disability Allowances
(a)

Except as otherwise provided in this clause, the annual base salaries prescribed in this Award incorporate a
commuted allowance which is in full substitution for all disability allowances and other special rates and
provisions which are contained in any of the awards named in Clause 1. - Title, as at the date of registration of
this Award.

(b)

Polychlorinated Biphenyls: Employees required to remove or handle equipment or fittings containing
polychlorinated biphenyls (PCBs), for which protective clothing must be worn, shall be paid an allowance of
$1.84 for each hour or part thereof whilst so engaged.

(c)

Asbestos:

(d)

(i)

Employees required to use materials containing asbestos or to work in close proximity to employees
using such materials shall be provided with and shall use all necessary safeguards as required by the
appropriate occupational health authority

(ii)

Employees engaged in a work process involving asbestos who are required to wear protective
equipment, ie. respiratory protection in the form of a high efficiency class H particulate respirator
and/or special clothing, shall be paid an allowance of $0.61 per hour for each hour or part thereof
whilst so engaged.

Furnace Work
Employees engaged in the construction or alteration or repairs to boilers, flues, furnaces, retorts, kilns, ovens,
ladles, steam generators, heat exchangers and similar refractory work or on underpinning shall be paid $1.34 per
hour or part thereof whilst so engaged.

(e)

Construction Allowance
(i)

(ii)
(f)

In addition to the appropriate rate of pay prescribed in Appendix A. - Salaries of this Award, an
employee shall be paid (aa)

$40.40 per week if engaged on the construction of a large industrial undertaking or any large
civil engineering project;

(bb)

$36.40 per week if engaged on a multi-storey building but only until the exterior walls have
been erected, the windows completed and a lift made available to carry the employee
between the ground floor and the floor upon which he/she is required to work. A “multistorey building” is a building which, when completed, shall consist of at least five stories.

(cc)

$21.50 per week if engaged otherwise on Construction Work.

The rates specified in paragraph (1)(e)(i) shall be discounted by $16.70 per week, the amount of the
commuted allowance granted under paragraph (1)(a) of this subclause.

Asbestos Eradication
(i)

This sub-clause shall apply to employees engaged in the process of asbestos eradication on the
performance of work within the scope of this Award.

(ii)

For the purposes of this clause “asbestos eradication” means work on or about buildings, involving the
removal or any other method of neutralisation of any materials which consist of, or contain asbestos.

(iii)

All aspects of asbestos work shall meet as a minimum standard the provisions of the National Health
and Medical Research Council codes, as varied from time to time, for the safe demolition/removal of
asbestos based materials.

Without limiting the effect of the above provision, any person who carried out asbestos eradication work shall
do so in accordance with the legislation/regulations prescribed by the appropriate authorities.
(iv)

An employee engaged in asbestos eradication (as defined) shall receive an allowance of $1.33 per
hour worked in lieu of rates prescribed in paragraph (1)(c) of Clause 23.- Special Rates and Provisions

(v)

Respiratory protective equipment, conforming to the relevant parts of the appropriate Australian
Standard (ie. 1716 "Specification of Respiratory Protective Devices") shall be worn by all personnel
during work involving eradication of asbestos.
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Where more than one of the disabilities entitling an employee to extra rates exists on the same job the employee
shall be paid only the highest rate for the disabilities so prevailing.

Delete paragraphs (b), (d), (e) and (f) of subclause (3) of this clause and insert in lieu thereof the following:
(b)

Permit Work
Any licensed plumber called upon by the Employer to use the licence issued to him/her by the Metropolitan
Water Supply, Sewerage and Drainage Board for a period in any one week shall be paid $15.80 for that week in
addition to the rates otherwise prescribed.

(d)

Scaffolding Certificate Allowance:
A tradesperson who is the holder of a scaffolding certificate or rigging certificate issued by an accredited
training provider and is required to act on that certificate whilst engaged on work requiring a certified person
shall be paid $0.50 per hour or part thereof: in addition to the rates otherwise prescribed in this Award.

(e)

Nominee Allowance
A licensed electrical fitter or mechanic who acts as nominee for the Employer shall be paid an allowance of
$15.80 per week.

(f)

Setter Out:
A setter out (other than a leading hand) in a joiner's shop shall be paid $4.75 per day in addition to the rates
otherwise prescribed.

3.

Clause 25. – Overtime: Delete paragraph (a) of subclause (7) of this clause and insert in lieu thereof the following:
(a)

An employee required to work 2 hours or more overtime continuous with their rostered hours, which
necessitates taking a meal break, shall be paid a meal allowance of $10.90 for each meal so required or may be
provided with a meal ticket.
Provided that this subclause shall not apply to an employee notified on the previous day of the requirement to
work such overtime.

4.

Appendix A. - Salaries: Delete this Appendix and insert in lieu thereof the following:

87 W.A.I.G.
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NOTICES—Award/Agreement matters—
2007 WAIRC 01082
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
Application No. AG 56 of 2007
APPLICATION FOR A NEW AGREEMENT ENTITLED
“COMBINED METAL INDUSTRIES AND TRANSPORT WORKERS UNION ENTERPRISE AGREEMENT 2007”
NOTICE is given that application has been made to the Commission by the Transport Workers’ Union of Australia,
Industrial Union of Workers, Western Australian Branch, under the Industrial Relations Act 1979, for the above
Agreement.
As far as relevant, those parts of the proposed Agreement which relate to area of operation or scope are published
hereunder.
3.

PARTIES TO THE AGREEMENT

The parties to this Agreement are Combined Metal Industries (the Company) and the Transport Workers Union of
Australia, Industrial Union of Workers, Western Australian Branch (the TWU).
4.

SCOPE OF THE AGREEMENT

(1)

This Agreement shall apply throughout the State of Western Austalia and shall apply to all employees employed
by Combined Metal Industries who are members that are employed under classifications listed in this
agreement.

(2)

The number of employees covered by this Agreement upon commencement is ten which may increase as
business requirements change.
9.

WAGE RATES

…
Classification

Current Rate

Grade 4 – Heavy Rigid

$17.60

Grade 6 – Prime Mover

$18.46

A copy of the proposed Agreement may be inspected at my office at 111 St. Georges Terrace, Perth.
(Sgd.) J.A. SPURLING,
Registrar.
10 September 2007

2007 WAIRC 01026
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
Application No. PSAAG 15 of 2007
APPLICATION FOR A NEW AGREEMENT ENTITLED
“DEPARTMENT OF THE ENVIRONMENT AND CONSERVATION AGENCY SPECIFIC AGREEMENT 2007
NOTICE is given that an application has been made to the Commission by the Department of Environment and Conservation and
the Civil Service Association of Western Australia (inc), under the Industrial Relations Act 1979, for the above Agreement.
As far as relevant, those parts of the proposed Agreement which relate to area of operation or scope are published hereunder.
3

DEFINITIONS

3.1

For the purposes of this Agency Specific Agreement the following definitions shall apply.
(a)

“Agency” means the Department of Environment and Conservation.

(b)

“Agency Specific Agreement” means the Department of Environment and Conservation Agency Specific
Agreement 2007.

(c)

“Award” means the Public Service Award 1992.
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(d)

“Employee” means public service officers and executive employees in the Public Service under Part 3 of the
Public Sector Management Act 1994 employed by the Employer.

(e)

“Employer” means the Director General of the Department of Environment and Conservation.

(f)

“General Agreement” means the Public Service Award General Agreement 2006 PSA AG 7 of 2006 or its
replacement.

(g)

“Union” means the Civil Service Association of Western Australia Incorporated.

(h)

“WAIRC” means the Western Australian Industrial Relations Commission.

5

APPLICATION AND PARTIES BOUND

5.1

The parties bound by this Agency Specific Agreement are the Civil Service Association of WA Inc and the Director
General of Environment and Conservation.

5.2

This Agency Specific Agreement does not replace the General Agreement.

5.3

This Agency Specific Agreement shall apply to all employees who are members or eligible to be members of the Union
and who are covered by the General Agreement and the Award.

5.4

This Agency Specific Agreement shall be read in conjunction with the Award and the General Agreement.

5.5

Except where the General Agreement identifies conditions as core, the Agency Specific Agreement will prevail over the
General Agreement and the Award to the extent of any inconsistencies.

5.6

At the date of registration the approximate number of employees covered by this Agency Specific Agreement is 1083.

A copy of the proposed Agreement may be inspected at my office at 111 St. Georges Terrace, Perth.
(Sgd.) J.A. SPURLING,
Registrar.
20 August 2007

2007 WAIRC 01053
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
Application No. PSAAG 10 of 2007
APPLICATION FOR A NEW AGREEMENT ENTITLED
“MAIN ROADS APEA ENTERPRISE BARGAINING AGREEMENT 2007”
NOTICE is given that an application was made to the Commission, on the 27 June 2007, by the Commissioner of Main
Roads, under the Industrial Relations Act 1979, for the above Agreement.
As far as relevant, those parts of the proposed Agreement which related to area of operation or scope were published at
87 WAIG 1352, however an amended schedule of agreement was filed on 24 August 2007 and the parts of the
agreement which relate to the area of operation or scope are re-published hereunder.
10.

SCOPE
This Enterprise Agreement shall apply to all employees of Main Roads who are eligible to be members of The
Association of Professional Engineers, Australia (Western Australian Branch) Organisation of Employees. At
the date of registration the number of employees eligible to be covered by this Agreement is approximately
200.

A copy of the proposed Agreement may be inspected at my office at 111 St. Georges Terrace, Perth.
(Sgd.) J.A. SPURLING,
Registrar.
29 August 2007

87 W.A.I.G.
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INDUSTRIAL MAGISTRATE—Claims before—
2007 WAIRC 01030
WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATES COURT
PARTIES

MICHAEL TKACZ
CLAIMANT
-vWATSON H J & ASSOCIATES
RESPONDENT

CORAM

INDUSTRIAL MAGISTRATE G.N. CALDER

HEARD

WEDNESDAY, 8 MARCH 2006, WEDNESDAY, 15 MARCH 2006, THURSDAY, 10 MAY 2007,
WEDNESDAY, 9 MAY 2007, WEDNESDAY, 14 FEBRUARY 2007, THURSDAY, 15
FEBRUARY 2007, WEDNESDAY, 20 DECEMBER 2006, FRIDAY, 16 FEBRUARY 2007,
WEDNESDAY, 24 JANUARY 2007, WEDNESDAY, 14 JUNE 2006, THURSDAY, 31 AUGUST
2006

DELIVERED

TUESDAY 28 AUGUST 2007

CLAIM NO.

M 87 OF 2005

CITATION NO.

2007 WAIRC 01030

CatchWords

Minimum Conditions of Employment Act 1993; Claim for minimum wages and conditions; Whether
a contract of employment; Whether an employer/employee relationship; Volunteer; Unpaid work
experience; Intention of the parties.

Legislation

Minimum Conditions of Employment Act 1993
Industrial Relations Act 1979
Minimum Conditons of Employment Regulations 1993

Cases Cited

Attorney-General (NSW) v Perpetual Trustee Co Ltd and Others
(1951-1952) 85 CLR 237 at 299
Hignett v Joburen (2000) 80 WAIG 217
Jones v Dunkel (1959) 101 CLR 298
Loman v Jones and Son [1944] KB 4
Stevens v Brodribb Sawmilling Co Pty Ltd (1985-1986) 160 CLR

Cases referred to
in decision

Tkacz v The State of Western Australia [2005] WASCA 108
Re Tkacz; ex parte Tkacz [2006] WASC 315

Result

Claim dismissed

Representation
Claimant

Mr D Pugh appeared on behalf of the Claimant

Respondent

Mr K J Trainer appeared on behalf of the Respondent
REASONS FOR DECISION

THE CLAIM
1

Mr Michael Tkacz, (the Claimant) claims from “Watson HJ & Associates” (“the Respondent”) specified amounts that have not
been paid arising from an alleged breach by the Respondent of an oral contract of employment. The Claimant relies upon the
provision of the Minimum Conditions of Employment Act 1993 (WA) (the MCE Act). In particular he relies upon the
provisions of sections 5 and 7 of the MCE Act. The essential basis of his claim, for purposes of the MCE Act, is that at all
material times a contractual relationship of employer and employee as between himself and the Respondent was in place.
The Named Respondent

2

The named Respondent to the proceedings is “Watson HJ & Associates”. In the case outline and particulars lodged on behalf
of the Claimant, express reference is made at paragraph 4 to “The Respondent, Watson HJ & Associates” and it is alleged that
the named Respondent carries on business as barristers and solicitors in Midland. There is no evidence before me as to
whether “Watson HJ & Associates” exists as a separate legal entity or whether it is a registered business name. In giving her

2602

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

87 W.A.I.G.

evidence Ms Heather Watson said that she is a legal practitioner and that she is the principal of “HJ Watson & Associates”.
When asked about staff who were employed in the running of the legal practice she answered in the first person and said that
she had engaged staff members from time to time and that (she) would ordinarily have as staff a secretary/personal assistant, a
bookkeeper and an employed solicitor and that (she) had had various people who would come and go as volunteers in and out
of “my office”. The tenor of the whole of Ms Watson’s evidence and that of the Claimant and of the witnesses before me is
that the claim is against Ms Watson personally. I am satisfied that Ms Watson uses the firm name “HJ Watson & Associates”.
The issue of the legal status, if any, of the named Respondent was never raised in opening or closing submissions or in the
course of the hearing of evidence. I have decided, given that the claim will be dismissed by me, that the resolution of any issue
as to the status of the named Respondent is, as a matter of practicality, of no consequence as, even if Ms Watson had been
named personally as the Respondent, the outcome would be unchanged.
Particulars of the Claim
3

The Claimant says that the relevant terms of the contract were that the Respondent would pay statutory minimum wages and
afford conditions pursuant to the MCE Act, that the Respondent would pay for the Claimant’s costs for the Articles training
programme and that the Claimant would carry out the duties of a law clerk as directed during ordinary working hours. It is
said that the Respondent and the Claimant had a relationship of employer and employee as defined by section 7(1) of the
Industrial Relations Act 1979 (WA) (“the IR Act”). It is denied that, at the material time, the Claimant was a class of person
prescribed by the Minimum Conditions of Employment Regulations 1993 (“the MCE Regs”), Schedule 1. Regulation 3 of
the MCE Regs says that the classes of persons set out in Schedule 1 are prescribed as persons who are not to be treated as
employees for purposes of the MCE Act. Schedule 1 contains 5 clauses prescribing persons who are not employees for
purposes of the MCE Act and those categories of persons are:
a.

Persons whose services are remunerated wholly by commission or percentage reward.

b.

Persons whose services are remunerated wholly at piece rates.

c.

Persons who receive a disability support pension under the Social Security Act 1991 and whose
employment is supported by “supported employment services”.

d.

Persons who are not entitled to be paid for work done by them but who receive some benefit or
entitlement in relation to the work.

e.

Persons appointed under the National Trust of Australia (W.A.) Act 1964 to carry out the duties of
wardens.

4

I take the denial in the Claimant’s case outline and particulars to be a denial that, as is alleged by the Respondent, he was ever
a “volunteer” for purposes of the MCE Act and the MCE Regs. The connection between section 5 of the MCE Act and
regulation 3 and Schedule 1 of the MCE Regs derives from the definition of “employee” in section 3(1) of the MCE Act,
namely, “. . . means a person who is an employee within the meaning of the IR Act, but does not include a person who belongs
to a class of persons prescribed by the regulations as persons not to be treated as employees for the purposes of this Act”. In
his case outline and particulars the Claimant says that during September and October 2004, at a time when he was undertaking
unpaid work experience with the Respondent, he and Ms Watson discussed and agreed the terms of the contract of
employment. It is said that on 10 November 2004 it was agreed that the Claimant would commence paid employment with the
Respondent on 29 November 2004. The Claimant alleges that after working for one week full-time he was not paid the wages
due to him on 3 December 2004, that he was told by Ms Watson that she could not afford to pay him and that she wanted him
to continue the unpaid work experience. The Claimant says that because of that conversation he resigned on 7 December
2004.He says that as a consequence of discussions that took place over the following two days between himself and Ms
Watson, during which, it is said, Ms Watson said that she wanted him to return to work for her in a paid capacity, he agreed to
return to full-time paid employment with the Respondent. He said it was agreed that the Respondent could not afford to pay
the Claimant until after the Christmas holiday period, after which period the Respondent would pay him for the period worked
from 29 November 2004. The Claimant says that during the period from January 2005 to April 2005 he repeatedly requested
that he be paid his entitlements and Ms Watson repeatedly promised that she would pay him. He says that no wages were paid
to him at all during the period of employment, namely, 29 November 2004 to 22 April 2005 and that no other entitlements
were paid to him. He says that he terminated the employment contract on 22 April 2005.

5

The Claimant seeks wages and payment of other allowances, namely, public holiday pay, annual leave pay and superannuation
for the period from 29 November 2004 to 22 April 2005. He also seeks payment of a penalty, interest and costs.

6

The Claimant, presumably in the alternative, seeks damages based upon quantum meruit. He says that the Respondent
invoiced clients for work undertaken by the Claimant and freely accepted by the Respondent during the employment period
and that as a consequence the Respondent was unjustly enriched. It is said that “As a consequence of the Respondent’s unjust
enrichment and having freely accepted the Claimant’s work, and the Claimant being led to believe he would be paid for the
work, the Claimant claims quantum meruit for the value of the amounts specified . . .”.

7

The Respondent denies that at any time she entered into a contract of employment with the Claimant. The Respondent says
that the Claimant was offered and accepted the opportunity to gain work experience with the Respondent for an undefined
period of time and without any payment and without any of the benefits or conditions claimed by the Claimant. It is said that,
having commenced and performed such work experience, the Claimant wrote to the Respondent in December 2004 advising of
his resignation from the unpaid voluntary work experience arrangement but that the Respondent subsequently permitted him to

THE DEFENCE
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resume working with the Respondent in the same capacity in early January 2005 and subject to the same conditions of
engagement. The Respondent says that the Claimant unilaterally elected to bring the arrangement to an end on 22 April 2005.
8

In the Respondent’s particulars of defence it is further said that at all material times the Claimant was receiving or was entitled
to receive Centrelink payments, that he was at any time able to seek alternative paid employment and that from time to time the
Claimant advised the Respondent of his various attendances at Centrelink.

9

The Respondent specifically denies each of the particulars set out in the Claimant’s case outline and particulars and denies the
particulars of loss or damage. The Respondent submits that the MCE Act does not apply to the arrangement that existed
between the parties. The Respondent denies that it ever agreed to enter into an employment relationship with the Claimant or
to make any payments to the Claimant. The Respondent also denies any right of the Claimant to payment for public holidays
and disputes the claim for holiday payment and the claim relating to hours of attendance for work on the part of the Claimant.

10 The Respondent submits that this Court has no jurisdiction to make an award of superannuation as is claimed.
THE EVIDENCE
For The Claimant
11 Amongst other academic qualifications the Claimant has an LL.B and was admitted as a legal practitioner in Western Australia
in December 2006. He was admitted as a legal practitioner in New South Wales in April 2006.
12 Ms Heather Watson is the principal of the named Respondent, Watson HJ & Associates. She is a legal practitioner, having
been admitted to practice in this State approximately twenty five years ago. The Claimant first met Ms Watson at the Supreme
Court of Western Australia in the latter half of 2004 when he approached her. They engaged in conversation. The Claimant
says that Ms Watson told him that she was looking for an Articled Clerk. At the time the Claimant was still studying for his
final exams to obtain his LL.B at Murdoch University. The Claimant was also engaged in the task of proceeding, as a selfrepresented appellant, in an endeavour to have the Supreme Court of Western Australia set aside his conviction, after a jury
trial in the District Court of Western Australia, of an offence of being a public officer who, without lawful authority or
reasonable excuse, acted corruptly in the performance or discharge of the functions of his office so as to gain a benefit,
contrary to section 83(c) of the Criminal Code (WA). He was ultimately unsuccessful in that appeal (Tkacz v The State of
Western Australia [2005] WASCA 108) before the Court of Appeal. The circumstances that led to the Claimant’s conviction
are, in summary, as follows. At the material time he was employed by Curtin University as a Telecommunications Manager
and in that capacity was provided with a corporate credit card. He used the card to buy a mobile telephone which he gave to
one of his work colleagues as a present for her private use. That was in December 1996. Until December in 1997 Curtin
University was billed for and paid the telephone accounts for that telephone. The Claimant had told his work colleague to
whom he had given the telephone for her private use that he would “sort out” the payment of her telephone account and
arrange for accounts to be issued in her name. He discussed with her the reimbursement to him of amounts that were paid, in
fact, by Curtin. His work colleague was not aware that Curtin was paying for her use of the telephone. The colleague did give
to the Claimant one amount of money in payment for such use. In her evidence at trial she could not remember when she did
that or what amount it was. The Claimant had given instructions to another employee of Curtin, who reported to the Claimant
and who was required to follow directions and instructions given to him by the Claimant concerning how bills for the subject
mobile telephone were to be dealt with administratively. That employee followed those instructions. Those instructions
resulted, inter alia, in telephone bills for the subject telephone being consolidated into one account into which bills for other
mobile telephones held in the name of Curtin were also consolidated. The employee was also told that when the consolidated
account was received he was to assign the cost to various cost centres. As a consequence of the Claimant’s actions being
discovered by management at Curtin after the other employee to whom I have just referred reported the matter to senior
management, the Claimant was suspended in August 1998 and subsequently dismissed in November 1998. The Claimant was
not authorised to provide a mobile telephone to his work colleague as he had done. He was not authorised to allow the
accounts incurred in the private use of that telephone to be charged to or paid for by Curtin.
13 The Claimant’s appeal against his conviction was heard by the Court of Appeal in May 2005 and the judgment of the Court
dismissing his appeal was delivered in mid June 2005. I have made the above summary of the material facts from the
published report of the case.
14 The Claimant said in his evidence that from 19 July 2004 he worked for the Respondent full-time for one week and thereafter
every Tuesday and Thursday up until 10 November 2004. He said that it was unpaid work and as had been agreed between
him and Ms Watson. He said that during that period he had worked a total of 249 hours. He described the work that he had
been doing in general terms, namely, attending on clients for the purposes of preparation of wills and handling of probate
matters. He produced time sheets that he said he had kept from 19 July 2004 when he first commenced working with the
Respondent until 22 April 2005 when he ceased working for the Respondent. He said that he began full-time employment on
29 November 2004 and he said that he did so on the assumption that he was going to be paid a wage and to receive other
benefits and conditions. The Claimant’s evidence is that up until 10 November 2004 when he ceased working part-time for a
short period he was receiving Newstart Allowance. He said that when he had first commenced working for the Respondent,
Ms Watson had asked him to inquire of Centrelink what effect his commencing paid employment would have on his
Centrelink entitlements. He produced calculations that he said he had made in August 2004 of how earning a minimum wage
of $467.40 would impact upon his Centrelink benefits. At the time he was married with two children and his benefit
entitlements reflected that.
15 The Claimant said that during September and October he and Ms Watson began discussing more frequently his future
prospects and in the course of that the issue of his conviction was raised. He said that one focus of the discussions was
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whether, given his conviction, the Legal Practice Board of Western Australia would even consider him for admission as a
practitioner. He said that, in that regard, Ms Watson organised a meeting with Ms Cole, an employee of the Legal Practice
Board, to discuss with her what he may need to do in order to get some kind of confirmation from the Board that it may be
possible for him to obtain Articles. He said that he was ultimately informed by the Legal Practice Board that because of his
conviction he could not be admitted as a practitioner. He subsequently made an application to the Supreme Court of Western
Australia for an order that he be admitted as a legal practitioner in Western Australia, having previously been admitted in April
2006 to practise as a lawyer of the Supreme Court of New South Wales . His application to the Supreme Court of Western
Australia was lodged by him in the in November 2006. In December 2006 the Court heard the application and on the same day
determined that he should be admitted to practise. He was duly admitted to practise at the next admission ceremony on 20
December 2006.
16 In determining that the Claimant should be admitted the Full Court said (70-78) that the Court was required to exercise its
discretion in determining the application by having regard to his conviction in the light, inter alia, of the circumstance that
there was nothing other than that conviction which would cast any doubt upon his character or his suitability to practise. The
Court observed that the offence in question had occurred six years prior to the conviction and well before he had commenced
his legal studies and that it was not a case where a person with legal training, by his conduct, had shown disrespect for the law
which was antithetical to that training. The Court also said that the events giving rise to the conviction did not reveal a flagrant
disregard for the law or a sustained course of dishonesty but, rather, a failure to properly safeguard the interests of his
employer and to distinguish between those interests and his own. The Court also took into account that the amount of money
involved in the events was not great, namely around $700.00 and that he had received no personal benefit from the events
giving rise to his conviction. The Court also recognised that the fine of $750.00 that was imposed upon him indicated that the
trial Judge did not take a particularly serious view of the matter.
17 In his evidence during cross-examination in relation to the alleged formation of a contract of employment and in relation to
discussions with Ms Watson surrounding that matter, the Claimant said that Ms Watson never told him that she would never
employ a person with a criminal record. He also said that he did not believe that there had been any discussion at all between
him and Ms Watson where she said that his employment was conditional upon passing his final exams. He agreed, however,
that there had been discussion concerning the effect that his conviction may have upon his ability to gain Articles, although he
did not accept that that had been discussed frequently. He agreed that he had shown to Ms Watson a letter that he had prepared
for submission by himself to the Legal Practice Board. He said that she did nothing about that letter which, was ultimately
never sent. A draft of the letter dated 6 December 2004 was tendered in evidence (exhibit 21). He said that he had begun to
prepare the letter after he had met with Ms Cole. The letter, in essence, sets out his personal history and experience, including
his conviction and his, as then, unheard appeal from that conviction. It is dated the day before he formally resigned from his
position with the Respondent on 7 December 2004.
18 The Claimant said that as at 29 November 2004 he was expecting to be offered Articles if the Legal Practice Board said that he
would be accepted. It is his evidence that Ms Watson said to him that she would give him Articles if the Board said that he
was acceptable to the Board. He agreed, however, that by 29 November 2004 he did not know whether he had passed all of his
exams to complete his LL.B.
19 Concerning a discussion between the Claimant and Ms Watson which occurred immediately prior to his resignation, the
evidence of the Claimant is that it took place on 7 December 2004 and he denied that, as was put to him during crossexamination, the conversation took place on 6 December 2004. In relation to the contents of the conversation, however, he
said that Ms Watson was very frank. He said that she told him that he was not going to be given Articles by her at that time.
She said that she was concerned about his conviction. He said that while the discussion was taking place between him and Ms
Watson, he wrote down a number of things that she said. He said that she said, inter alia, that his conviction put pressure on
her, that she did not want problems in her life that she would have to pay the minimum wage and money does not fall out of
heaven. He said that she said that she needed time to contemplate, that she did not want her reputation damaged and that she
was trying to think for both of them.
20 The Claimant said that it had always been his intention to work for a small law firm such as that of the Respondent and not for
a large law firm. He said that he did not consider that his age (being sixty years) was likely to be an impediment to his gaining
work in another firm. He said that his conviction was not a reason why he did not apply to work in a larger firm than that of
the Respondent.
21 The Claimant was in receipt of Centrelink Newstart Allowance payments for nearly the whole of the time when he worked at
the offices of the Respondent. In a form that he completed for the period Tuesday, 10 August 2004 to Monday, 1 November
2004, in answer to the question “Did you do any work in the period 10 August 2004 to Monday 01 November 2004?” he
answered “No”. At question 4 of the same form he was asked the question “Did you participate in a Centrelink approved
activity in the period, Eg study, training, Mutual Obligation . . . ?” To that question he answered “Yes” and showed that date
of starting such activity as being 10 August 2004 and the date when the activity stopped as being 30 November 2004. He said
that the activity was continuing and that it was full-time. It was during that period that he was still studying to complete his
degree. He stated as much at question 6 of the same form. He did not mention on the form that he was working for the
Respondent. The Claimant was shown a series of other Newstart Allowance Application forms for the period commencing
Monday, 10 January 2005 and ending 21 February 2005. In every case, question 1 was the same question as had been on the
form for the period beginning 10 August 2004. In every case, he answered to the effect that he had not done any work during
the relevant period. In every case in the forms for the period from December 2004 to February 2005 he answered “No” to the
question whether he had participated in a Centrelink approved activity and, on every occasion, he stated that he had looked for
work during the relevant period and he nominated various potential employers. In explanation in his evidence for having
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answered “No” to the question asking whether he had done any work in the relevant period, he said, in effect, that he
understood it was a “formal declaration” in which it was required to be truthful. In each of the forms there is an instruction in
that part of the form that relates to the question about having done any work. The instruction is: “What were your earnings
BEFORE tax or other deductions? (You must tell us even if you have not yet been paid.)”. There is then a requirement for the
person completing the form to indicate whether the work is part-time or full-time. There is also provision for the amount that
the applicant earned in the period or will earn each fortnight to be shown. In none of the forms that I have just referred to did
the Claimant specify either any amount earned during the period in question or the amount that he was to earn each fortnight.
22 During cross-examination the Claimant said that he had been told by Centrelink between Christmas 2004 and the end of the
year 2004 that he was obliged to comply with Centrelink’s requirements concerning his seeking of employment and attending
interviews. He said that he informed Ms Watson of those obligations. He considered that he had no choice but to comply with
the requirements of Centrelink. He said it was his understanding that Centrelink required that if he received a job offer he was
obliged to accept. In that regard he said that he had not really engaged in discussions concerning employment with WA Legal
Pty Ltd by mid February 2005 although he had received a job offer from that firm in January 2005. He said that he had
declined that offer because he considered that he already had a paid job with the Respondent. Neither WA Legal nor Ms
Watson or Watson HJ & Associates are mentioned amongst the employers with whom he stated in his Centrelink forms he had
made contact for the purpose of looking for work.
23 In re-examination, the Claimant said in respect of question 1 of the Centrelink Newstart Allowance application form where
applicants are instructed to provide details of earnings and instructed that they must tell Centrelink “…even if you have not yet
been paid…”, he said, in effect, that he had discussed the matter “with Centrelink” and “they” had said that in that part of the
form an amount was only to be stated that part of the form if the applicant was expecting to get paid for that fortnight.
24 Ms Cole, an employee of the Legal Practice Board of Western Australia, was called as a witness by the Claimant. Her
evidence was that in about October 2004 the Claimant and Ms Watson, together, had met with her in her office for about
fifteen minutes. The three of them had discussed, in general terms, what options the Claimant may have in connection with his
being Articled to the Respondent firm. She told them that the Claimant’s options were that he could make an initial
preliminary inquiry in writing to the Board as to the prospects of the Board being satisfied that he was a person who would be
accepted as being of good character for the purpose of registration of the Articles or, in the alternative, he could simply make
an application for registration of Articles without making any such preliminary inquiry of the Board.
25 The wife of the Claimant gave evidence. Much of her evidence was hearsay; repeating matters that she had been told by the
Claimant. Mrs Tkacz said that on 7 December 2004 (the day when the Claimant resigned from his position with the
Respondent) Ms Watson had rung her at home and said that, as between herself and the Claimant, there may have been some
confusion and misunderstanding about him being paid. Mrs Tkacz said that Ms Watson told her that she intended to pay
Mr Tkacz. The witness also said that the Respondent told her that the Claimant had not been paid because “lots of things had
happened”. Mrs Tkacz also gave evidence that was consistent with that of her husband concerning communications with
Centrelink in respect of benefits that were being paid or, in some cases, being stopped or reduced. During cross-examination
Mrs Tkacz was firm in her evidence to the effect that during the telephone conversation between herself and Ms Watson on
7 December 2004 Ms Watson had said that it was her intention to pay her husband. She said that she would never forget that.
26 Evidence was given by Mr Paul Solarski, a solicitor employed by WA Legal Pty Ltd. I accept the evidence of Mr Solarski as
being true. He said that he first met the Claimant when they were both studying at the University of Notre Dame in about
February 2002 and became friends. He said that on 21 March 2005 he offered Mr Tkacz a position with WA Legal as an
employee; however, Mr Tkacz declined that offer and told Mr Solarski that he was happy working with Ms Watson.
Mr Solarski said that Mr Tkacz also said that, in any event, he was reluctant to be employed by WA Legal in a position where
he would have been given responsibility for the family law area of practice of the firm. On 6 April 2005 Mr Solarski and the
Claimant met with the principal of WA Legal, Mr Gebasky, and discussed the employment of the Claimant by WA Legal. At
the meeting Mr Tkacz said that he needed time to think about the offer of employment. On 11 May 2005 Mr Tkacz accepted
the offer of employment and he commenced working with WA Legal as a law clerk on 16 May 2005.
27 Mr Solarski described the Claimant as a very nice person, a person who is helpful to others and said that during his
employment with WA Legal the Claimant had been hardworking, thorough, punctual and caring. At the time of the hearing
Mr Tkacz was no longer working with WA Legal, however, Mr Solarski said that on the same morning upon which Mr
Solarski gave his evidence before me he had offered to re-employ Mr Tkacz.
28 During cross-examination Mr Solarski said he did not know Ms Watson. He said that he first had an informal discussion with
the Claimant about employment with WA Legal in about December 2004. He said, in effect, that before any final employment
agreement could have emerged from that discussion a number of details of the contractual arrangement would have required
working out. He said it was anticipated that if the Claimant became employed by WA Legal it would be expected that, in due
course, he would be admitted as a legal practitioner.
29 Mr Charles Cook, a legal practitioner, gave evidence on behalf of the Claimant. He worked for the Respondent for about four
years up to mid May 2006 as a solicitor and prior to that as an Articled Clerk. He said that he ceased employment with the
Respondent after having a discussion with Ms Watson about the circumstances connected with the Claimant having worked
with the Respondent and having then resigned. Mr Cook said that before Mr Tkacz began working at the office Ms Watson
had said to Mr Cook that “. . . she had met someone that might be able to commence employment or might be able to do some
work experience at the firm . . .”. He said that when Mr Tkacz was working for the Respondent both he and Ms Watson had
supervised that work. He said that up until the time that the Claimant commenced working full-time in November 2004 he was
working two days a week, on Tuesdays and Thursdays. Mr Cook said that that was “. . . kind of a work experience . . .”. He
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said that Mr Tkacz was quite competent, that he picked up drafting quite quickly, that he got on well with the clients and that
he had not heard Ms Watson make any complaints about the Claimant. Mr Cook said that Ms Watson told him that depending
upon the results of his studies and, subject to “. . . another issue which he had to sort out with the Board . . .” then Ms Watson
“. . . would . . . look at employing him as an Articled Clerk . . .”. Mr Cook said that the issue of pay for Mr Tkacz was never
raised between himself and Ms Watson during the time when Mr Tkaz was working with the Respondent.
30 Mr Cook said that after Mr Tkacz had resigned and then re-commenced work in December 2004, Mr Cook had informed Ms
Watson that Mr Tkacz had told him that he was not being paid for his work. He said that in response to that Ms Watson had
said to him that she was paying Mr Tkacz.
31 During cross-examination the witness agreed that Ms Watson had a “standard rule” that she would not employ people who had
a criminal conviction. He said, however, that he thought that it was her view that if the Claimant had “overcome” that matter
then she would have considered employing him. He agreed that the purpose of that rule or standard on the part of Ms Watson
was to protect her standing in the legal profession and to protect the reputation of the firm.
For The Respondent
32 Ms Heather Watson is the principal of HJ Watson & Associates. She is a legal practitioner and has practised as a barrister and
solicitor since admission approximately twenty-five years ago in Western Australia. Her practice is a small practice. She
usually employs a solicitor, a bookkeeper and a secretary. She has in the past allowed people to work in the firm in order to
gain unpaid work experience. She has also, at different times, in the past employed Articled Clerks. Her evidence is consistent
with that of the Claimant as to the circumstances in which they met, namely, in the car park at the Supreme Court in Perth
where he approached her and introduced himself and said that he was a law student and was told by her that she was a solicitor
practising in Midland. She said that sometime after that meeting he telephoned her and inquired whether or not he may come
and meet with her at her office and she agreed to that request. Ms Watson said that it was on that occasion that he first
mentioned to her that he was conducting appeal proceedings in the Supreme Court. She said that he told her that the subject
matter of the appeal had arisen out of his previous employment and that people with whom he had been employed “had it in
for him”. The Respondent said that he gave her the impression that it was a petty matter and that it would be resolved in his
favour in the near future. The Respondent said that she later received a letter from the Claimant dated 31 May 2004 to which
was attached his Curriculum Vitae. That letter was tendered in evidence. It begins with the words “I wish to apply for Articles
with your firm during 2005”. In her evidence Ms Watson noted that there was no reference therein to his criminal conviction.
33 Ms Watson said that during a meeting with the Claimant at her office prior to 31 May 2004 the Claimant had told her that he
dreamed of and aimed to work in a suburban practice and that he asked her whether she would allow him to work for her to
gain work experience. She said that he also told her that he was in receipt of Centrelink benefit payments and that, because he
had asked her to give him the opportunity to work at her firm, she presumed that Centrelink had approved him undertaking
work experience while receiving benefit payments.
34 Ms Watson said that the Claimant commenced working in about July 2004. She said that when he commenced work she told
her staff that no clients were to be charged for any work undertaken by Mr Tkacz. She said that at no time while Mr Tkacz
was working with her firm did she in any way change that instruction and, inferentially, said that she never revoked it. She
said that there were no arrangements in place for Mr Tkacz to be paid for the work performed by him while on work
experience. The evidence of the Respondent was to the effect that although the Claimant did perform a number of tasks he was
given no responsibility for any particular area of legal work in her office. She said he was able to draft wills that would be
referred to either herself or Mr Cook, the employed solicitor. She said that the days that he worked at the firm were a matter of
his choice and that he could come and go as he liked. She said that she was not all that interested in what work he was doing
and that she kept no record of his attendances. Ms Watson said that she has never employed any person as a law clerk and that,
at the time when the Claimant commenced work, she had no need for a law clerk. She said that the practice was very busy
during the material period but that she had no need for a law clerk to be employed during the whole of the time that Mr Tkacz
worked at the firm. She said that the Claimant was very willing to learn and that she did appreciate his doing the work that he
did undertake on work experience.
35 Ms Watson gave evidence, which I accept as true, about the assistance that she gave to the Claimant in his endeavours to
resolve his and her concerns about his conviction in the District Court and his desire to gain Articles of Clerkship in Western
Australia. She said that on one occasion she attended at the Supreme Court with him when he appeared before a single Judge
on what I infer was probably a directions hearing. She said that he represented himself before the Court and was told by the
presiding Justice that he should do something about progressing his appeal. Following that appearance Ms Watson realised
that the subject matter of the appeal was more serious than she had been led to believe by the Claimant. She formed the
opinion that it was a matter that would not easily go away. She told the Claimant, as he had also been told by the Court, that
he must progress the appeal at a faster rate than he was doing. As a consequence of her great concern about the conviction she
later made a personal approach to counsel, Mr McCusker QC, and made arrangements for the Claimant and Ms Watson to
attend upon Mr McCusker in order that Mr McCusker could advise him as to his prospects of success in his appeal against his
conviction. Mr McCusker, having spent some time discussing the case with them both and then retiring to privately peruse the
material that was given to him, immediately advised both Ms Watson and Mr Tkacz that it was his opinion that the appeal
would be unsuccessful. The Claimant later told Ms Watson that he intended to continue with his appeal and that he would
conduct the proceedings himself. By then Ms Watson had formed the view that the Claimant was “. . . in a lot of bother with
whatever had happened”. She was of the view that it was not the minor matter that the Claimant had portrayed it to be and that
the Claimant had as she put it in evidence, a “substantial problem”. Ms Watson said that it appeared to her that the Claimant
was never ever going to be employed by her because he had a criminal conviction which, it appeared, was not going set aside.
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She said that there was no way in the world that she would contemplate employing a person who had a conviction and that she
has very strong views about criminals being in the legal profession.
36 Ms Watson said that during August and September 2004 there was no discussion between her and Mr Tkacz about his
becoming an Articled Clerk with her, however, in October he told her that he wanted to discuss with the Legal Practice Board
the issue of his conviction. She said that the meeting with Ms Cole at the Board’s offices took about fifteen minutes and that
the Claimant was advised by Ms Cole that all he could really do was write in and ask the Board to inform him of the approach
that the Board may take to his application for admission. Ms Watson said that her view as to the difficult position that the
Claimant was in remained unchanged after the meeting. She considered that even though Mr Tkacz was portraying the issue as
being petty, in her opinion it was a serious problem. She re-iterated that she would never offer him Articles while he had a
criminal conviction; as she put it “never ever”. She said that she told him that if he did not have any criminal conviction he
could simply obtain his Articles and place a notice in the newspaper concerning his application and that, if no one objected to
him, then the outcome would be alright. She also said to him, however, that in the alternative, with a conviction, he would
have to find a lawyer in Western Australia who was prepared to take someone with a criminal conviction to start as an Articled
Clerk. Ms Watson said that it was after what had taken place in October that the Claimant told her that he was considering
undertaking the option of the course offered by the Legal Practitioners Admission Board of New South Wales in order to
obtain admission as a practitioner in that State.
37 Ms Watson said during October 2004 she had not discussed with the Claimant whether or not she would be paying him for the
work that he was doing. She said that the Claimant desperately wanted her to employ him and her response was that she would
not do so. She said that he had told her that he was receiving Centrelink benefits and that “. . . I wasn’t going to touch him with
a criminal conviction”. She said that when he returned to work in her office in late November 2004 after having completed his
final examinations, she did not say anything to him to suggest that he would be paid from that time on and that she did not say
anything to him to suggest that his prospect of obtaining Articles with her had changed. She said that after he had completed
his examinations, when he re-commenced working, the Claimant did work more hours than he had in the past. She said,
however, that the functions that he performed were unchanged and that her attitude towards his attendances and the hours that
he worked remained unchanged. She said that at the end of November 2004 the Claimant had told her that he had ceased
receiving Centrelink payments and, because she was not going to employ him, she told him that he should re-commence
receipt of Centrelink payments. She said that she was very surprised when he told her what he had done because it was a
unilateral action on his part.
38 Ms Watson said that on 6 December 2004 she had an extremely unpleasant conversation with the Claimant. She described it
as the worst conversation she had ever had in her whole life. She said that she was of the opinion that the Claimant was
badgering her by wanting to attach himself to her and by ceasing the Centrelink payments. She said in her evidence that she
realised that she had to be very blunt with him, that she could not get him out of the trouble that he was in and that she had to
tell him in the strongest way that she would not employ someone who had a criminal conviction. She said that she said to him
that she had to tell him that she was never going to employ someone with a criminal conviction and, in the strongest way, tell
him that she did not believe that any person who had a criminal conviction should be a lawyer. She said that she told him that
she refused to allow him to make his problem her problem. She said that she told him that he was lucky that he had teaching
skills and that if he could not become a lawyer he could use those teaching skills.
39 Ms Watson was shown a copy of the letter dated 6 December 2004 addressed to the Legal Practice Board of Western Australia
with the Claimant’s name at the end thereof and a list of attachments; one of which is attached to the letter that was produced
in evidence. Ms Watson said that she did not see the letter on 6 December 2004 and that the Legal Practice Board of Western
Australia subsequently wrote to her and disclosed to her a copy of the fourth paragraph on page two of the letter which states
that she had offered the Claimant a position as an Articled Clerk in 2005 and which also says that the Claimant had
commenced full-time employment with her on 29 November 2004 in the capacity of a law clerk until such time as a decision
regarding his future is made by the Board. The letter begins with a statement saying that the Claimant is seeking from the
Board an indication as to his suitability as an Articled Clerk and subsequent admission as a legal practitioner. She said that it
was not true that she had offered the Claimant a position as an Articled Clerk.
40 Ms Watson said that on 7 December 2004 when she was at home she became aware that the Claimant had not attended at work
and she became concerned for his welfare and rang his home and spoke to his wife. She said that she did not discuss any
issues of employment of the Claimant with Mrs Tkacz and that she did not say to Mrs Tkacz that the Claimant was going to be
paid by her. She denied that when he subsequently returned to work a few days later that she said that he needed to make a
decision as to whether he was going to try and gain admission in Western Australia or in New South Wales. She said that she
never said to him that she was not in a position to be able to pay him at that time and that she wanted to defer paying him until
the next year. She said that she definitely did not make an offer of Articles to him. She said that he had asked her to pay on
his behalf $6,000.00 to enable him to gain admission in New South Wales but she had refused and suggested to him that he
should ask Centrelink to make the payment.
41 Ms Watson said that after the Claimant told her he was going to seek admission in New South Wales she had signed, at the
request of the Claimant, a document in which she acknowledged that she would provide him with work experience. Ms
Watson said that at about the same time the Claimant had been pestering her to provide him with a reference for the purposes
of his proposed entry into the New South Wales College of Law course and his admission in New South Wales. She said that
she did not want to give him a reference and that she told him that he must know people who could give him a reference but
that he eventually presented her with a reference that he had drafted. During her evidence Ms Watson was shown a photocopy
of the first page of the draft of the reference letter. That has some hand-written alterations on it that Ms wrote. The alterations
made by her are as follows. The addition of the words “…as work experience…” in the first paragraph where it was otherwise
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simply stated that the Claimant had worked for her for two days a week. She altered it in the third paragraph where, in its
original form, the draft states that the Claimant had completed his studies in November and had worked full-time assisting her.
The amendment that she made states that he had “…continued work experience…” rather than simply “worked”. In the fifth
paragraph of the first page Ms Watson made some minor amendments to the manner in which her opinion as to his character
was expressed. The witness was then shown a further exhibit, namely, the same reference re-typed with the hand written
alterations that she had made to the document previously referred to. That letter bears her signature.
42 Ms Watson said that in about March 2005 the Claimant had told her that because he was still in receipt of Centrelink payments
he was obliged to look for work. She said that she understood the nature of that obligation. She said, however, that she did
think it was strange that he was required by Centrelink to look for work when he was doing work experience for her and when,
she believed, Centrelink was aware that he was doing that. Ms Watson said that in about the middle of March he had asked her
to sign a form in which she acknowledged that he had completed his required number of days work experience for the purpose
of the New South Wales College of Law course. She said that he also led her to believe that he was looking for alternative
employment and that on one occasion he told her that he had been offered employment at another law firm.
43 Ms Watson agreed that in March 2005 she had signed a College of Law work experience declaration in which she certified that
the Claimant had completed the required days of work experience as set out in an annexure to that document. She said in
evidence that when she signed the document she did not go through and actually check each date as to whether he had actually
been in the office on those days but she said that, having since looked at the document, there are obvious anomalies in it.
44 In relation to the time sheets that were produced in evidence by the Claimant, Ms Watson said that she had seen them for the
first time when they had been produced at the hearing before me and that she was shocked when she saw them. She said that it
was appalling that he had retained the document which showed her clients’ names and that he never sought her permission to
make or keep such records. She said that she had never at any time verified them as being an accurate record. She stressed
most strongly that she did not want the documents to be returned to Mr Tkacz because of the private and confidential nature of
their contents. She said that she would never allow her staff to take any such document out of the office because it had clients’
names on it.
45 During cross-examination Ms Watson denied that she had deliberately kept the Claimant “dangling” without making any
payment for the work he was doing in order to get the benefit of that work for nothing. She denied that she had played any role
in the drafting of the letter of 6 December 2004 from the Claimant to the Legal Practice Board of Western Australia in which,
inter alia, the Claimant said that he had been offered Articles by her. In answer to a question that, in effect, sought an
explanation from Ms Watson as to how she rationalised the apparent incongruity in her allowing the Claimant to work in her
office knowing that he had a criminal conviction and her holding the strongly professed principle that she had never and
would never employ in her practice a person who had a criminal conviction, Ms Watson said that she thought she that had been
stupid and she said, in effect, that she knew that he was appealing against his conviction and she accepted as true what he had
told her or implied to her, namely, that the subject matter of the conviction was trivial and that he expected that it would be
resolved by being set aside by the time he did his examinations.
46 In connection with the time sheets that had been completed by the Claimant, Ms Watson said that she has a general system in
her office whereby every person working there was and is required to complete time sheets. She said that it did not follow,
merely because the Claimant completed time sheets in which he recorded work and times that the work that he said he had
done would be charged to clients. When questioned in respect of particular entries in the time sheets that had been completed
by the Claimant, Ms Watson said that she could not say whether or not any of the work described in the time sheets had been
done by the Claimant at all or, if it had, whether he had recorded correctly the amount of time taken. She said that the purpose
of having the Claimant complete time sheets was not to give her the ability to check on what work he had been doing or how
long he had been taking. She said that completing time sheets was a normal part of work experience in an office such as hers.
She said that she never checked to see whether he was keeping accurate time sheets during the time that he worked in her
office. She repeated during cross-examination that her staff had been told that clients were not to be charged for work
performed by Mr Tkacz. She said that she had absolutely no idea whether clients that he attended upon were later charged for
his time. Ms Watson said that she was not aware that the Claimant had received cash amounts paid to the firm by clients. She
said that he was not authorised to do that and that it was inconsistent with the established practice she had in her office for
handling cash receipts. Ms Watson made a Statutory Declaration dated 3 February 2006 in which she said that early in the
second half of 2004 the Claimant had discussed his legal studies and potential difficulties he might have in gaining admission
arising from his criminal record. She said that she informed him that she would never employ a person with a criminal record.
She also said that, to assist him, she agreed to provide him with work experience. Ms Watson said that the Claimant told her
that he was receiving Centrelink payments while he was working for her. In the Statutory Declaration Ms Watson says that the
Claimant had commenced legal action against herself in the Industrial Magistrates Court, Perth and that the Claimant avers a
contract of employment and claims wages and other entitlements. In the Statutory Declaration she denies that the Claimant
was ever an employee. During cross-examination she said that the purpose of making that Statutory Declaration, which she
forwarded to the Executive Officer, Legal Profession Admissions Board New South Wales on 3 February 2006, was not to
prevent Mr Tkacz from obtaining admission as a practitioner in New South Wales. She said that the thrust of it was to provide
the Board with relevant information. She said that she withdrew the reference that she had given to Mr Tkacz in support of his
application for enrolment in the College of Law. She said in her evidence that she had asked him to return that reference. She
said that at the time of making the reference for him for purposes of his application to enrol in the New South Wales College of
Law she believed that what she said in the reference about him was true. She said that at the time she also expected that he
would be successfully pursuing his appeal against conviction and that he would, hopefully, be a person without conviction. Ms
Watson agreed that it was after Mr Tkacz lodged his claim in the Court in August 2005 that she wrote to the New South Wales
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Legal Practitioners Admission Board withdrawing her reference. She said that she did that because she by then thought that
the Claimant was a liar. She said that she did not take that action just because of the claim having been lodged in this Court.
She denied that she is a malicious person.
47 Mr Kenneth England was called as a witness by the Respondent. He is a person who has known Ms Watson for approximately
ten years and he has, on several occasions, in voluntary capacity, given assistance to clients of the Respondent. He said that he
met the Claimant while the Claimant was working in the Respondent’s office. He said that on 19 October 2004 he had first
introduced himself to the Claimant. He said that Mr Tkacz said that he (the Claimant) was doing work experience and that
Centrelink had agreed to allow him to do that and that Centrelink was paying him to do the work experience. Mr England said
that Mr Tkacz told him that he had taken Centrelink to Court over that matter. Mr England said that he was particularly
interested in that last aspect of what he had been told by Mr Tkacz because he was often involved in trying to assist people
who were having difficulty in obtaining benefits from Centrelink. He said that since 1986 he had given voluntary assistance to
over one hundred people in connection with Centrelink matters.
48 Mr England described Ms Watson as being one of the most kind and generous people that he had ever met. He said that she
has helped many people over the ten years that he has known her and that she has on many occasions acted for clients without
charging them. Mr England said that he was at Ms Watson’s home in connection with a person to whom he was giving
assistance, when Ms Watson informed him that she had been advised that Mr Tkacz had left the office that morning.
49 Mr Ronald Birmingham QC was called as a character witness for Ms Watson. He said that he has known her since 1974 at
Law School and that he had been briefed by her as Counsel on a number of occasions in the course of her carrying on her legal
practice. He said that they had been friends in that context. He described Ms Watson as being of “unquestioned integrity”. He
said that he has never had any occasion to question her integrity and that she has always displayed to him the highest regard for
the standards of the profession and very zealously guarded the profession and its reputation. He said that in his experience she
is a forthright person. He said that if he had any criticism of her it would be that she is probably a bit soft on some of the
people that she briefs in so far as she sees the good in everyone and does not readily see people in a bad light.
50 Mr Birmingham said that Ms Watson had consulted him and that he had provided her with legal advice in respect of her having
written a reference for the Claimant that was to be used in connection with his application for admission as a practitioner in
New South Wales. He said that Ms Watson was very concerned about the reference in the light of what she had subsequently
learned about the Claimant and that she no longer held the opinion that she had expressed in the reference. He said that, in
part, her concern arose from her obligations as a legal practitioner and of what she perceived as a possibility of the Complaints
Committee of the Western Australian Legal Practice Board becoming involved. Mr Birmingham was an elected member of
the Western Australian Board from April 1989 until taking silk in 1997 and since then has remained actively involved in the
functioning of the Board. Mr Birmingham’s advice to Ms Watson was that she should immediately write to the Legal
Practitioners Admission Board of New South Wales stating that she wished to withdraw the reference. He drafted for her a
letter for that purpose. Mr Birmingham was not cross-examined. I have no hesitation in accepting his evidence.
SUBMISSIONS
On Behalf of the Claimant
51 I have read the Claimant’s written closing submissions and his response to the Respondent’s written closing submissions.
Those submissions extensively canvas the evidence that I heard. In essence, what the Claimant says is that an oral contract of
employment was entered into between himself and the Respondent whereby it was agreed that he would work as a paid
employee for the Respondent
from 29 November 2004, full-time. It is said that it was agreed that the Respondent would
employ him under the MCE Act as a law clerk and that his Articles training programme costs, if he were successful in gaining
Articles, would be paid by Ms Watson. The Claimant says that because of the contract of employment he did not seek
employment with any other law firm and did not, in particular, seek employment elsewhere as an Articled Clerk. The
Claimant says that his action in cancelling his Newstart Allowance in December 2004 is consistent with and was because of his
having obtained paid employment with the Respondent. Reliance is placed by the Claimant on the oral evidence that he gave
of the times and days that he worked together with records that he kept in the form of the personal time sheets that were
tendered in evidence.
52 The Claimant denies that he was a volunteer during the relevant period when, he says, the relationship of employer and
employee as between himself and the Respondent existed. In particular, he says that he was not a volunteer pursuant to clause
4 of Schedule 1 of the MCE Regs during the period when he says the employer/employee relationship existed. He concedes
that he was a volunteer up until 10 November 2004. The Claimant submits that the personal time sheets that he kept and the
office time sheets that he also prepared, both of which are exhibits, show that the work he was doing was of a kind that would
not be done by a volunteer and, in particular, was of a type which would be done by an employee. It is submitted that it would
be “highly unreasonable and most unusual” for a person on unpaid work experience to work over sixteen weeks and
accumulate over six hundred and sixty hours of work time.
53 The Claimant submits that the resignation on 7 December 2004 of the Claimant, followed by his agreeing on 9 December
2004, during the course of a conversation by telephone with Ms Watson, to recommence working at the office is consistent
with there having been an agreement both prior to and after 9 December that he was an employee for the purposes of section 7
of the Industrial Relations Act 1979 (WA) (the IR Act). The Claimant also points to the fact that he had been in discussion
with Mr Solarski from around Christmas 2004 concerning the possibility of employment with Gebarski & Associates and that
he had not, until April 2005, formally accepted what developed between Christmas 2004 and March 2005 into a firm offer for
employment with Gebarski & Associates as being consistent with the Respondent having engaged him during that period as an
employee who was to be paid for his work. I accept the evidence of Mr Solarski concerning the period of and the nature of his
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discussions with the Claimant concerning the offer of employment which was ultimately made to the Claimant by Mr Solarski
on behalf of Gebarski & Associates. In connection with the practical work element of the New South Wales College of Law
course that the Claimant was required to fulfil, the Claimant notes that he was required to complete seventy five working days
either part-time or full-time and says that it can be seen from the documents tendered at the hearing in that regard that that
component of the course requirements was completed by 21 February 2005. In response to the suggestion by the Respondent
to the effect that the Claimant “needed” to work for the requisite number of days, the Claimant makes the point that it was not
a requirement of the New South Wales College of Law course that the work element be achieved wholly with the one law firm.
It is said that it would have been possible for the Claimant to have ceased working with the Respondent and to have
commenced working for Gebarski & Associates and to have thereby completed the seventy five days required. In connection
with the respective characters of the Claimant and Ms Watson, the Claimant acknowledges that he did not, by choice, call
character witnesses. It is said that he chose that course “. . . so as to not cloud the issues to be decided”. I am invited,
however, to take into account the comments made in the decision of the Supreme Court in the matter of Re Tkacz; ex parte
Tkacz [2006] WASC 315 where the Full Court ruled that Mr Tkacz ought be admitted as a practitioner in Western Australia. I
have read that decision and take into account what was said by the Court in that regard.
54 The Claimant asserts, in effect, that Ms Watson had, from the time she wrote to the New South Wales Board withdrawing her
reference and her support for his application for admission as a practitioner in that State and up until and during the course of
the hearing, engaged in a course of conduct which was intended to adversely affect the Claimant’s character and reputation.
My attention is also drawn to a number of contradictory aspects in her evidence, in particular, her knowledge of the draft letter
to the Legal Practice Board dated 6 December 2004 and her evidence about her subsequent receipt of either the whole or part
of that letter in a communication to her from the Legal Practice Board. Initially she said that she had come to know of it when
the Legal Practice Board wrote to her and asked her whether she knew of it; she subsequently said that the Board had not sent
her the whole letter, only a particular paragraph. She subsequently said in evidence that she did not know how that particular
part of the letter had come to her. Mention was also made by the Claimant that the failure of the Respondent to readily
discover the Claimant’s office time sheets, the Respondent having initially denied there existence.
On Behalf of the Respondent
55 The essential position taken by the Respondent by way of defence to the claim is that the relationship between the Respondent
and the Claimant was never one of employer and employee and was nothing more than what it has described as, a work
experience relationship. It is said that at all material times Mr Tkacz was a volunteer who was entitled to no remuneration for
services. The role played by the Respondent, it is said, was no more than to permit Mr Tkacz to attend at the workplace and to
work under supervision and without payment in order to gain work experience with a law firm. It is said that the MCE Act
and, in particular, the MCE Regs in clause 4 of Schedule 1, recognise that a person may work as a volunteer without there
being any obligation on the part of the principal to provide wages and benefits and conditions that would otherwise be required
to be provided to a paid employee by the employer.
56 The Respondent says that the absence of any requirement made upon the Claimant by the Respondent for him to attend during
ordinary office hours and to account for any absences is inconsistent with a relationship of employer and employee of a
contractual nature. The Respondent points to a number of non-attendances at the office by Mr Tkacz that are recorded in his
time sheets, amounting in all to fourteen, between 1 December 2004 and 20 April 2005. It is said that in his evidence the
Claimant was unable to explain why he was not in attendance on those days. It is also pointed out that most of those absences
occurred after Mr Tkacz had completed, on the basis of his own records, the seventy five hours work component required for
the purposes of the New South Wales College of Law course. In that regard, the Respondent says that the absences are
substantial and inconsistent with the concept of a contract of paid employment. The Respondent also points to the continued
receipt (save for a short period in December 2004) by Mr Tkacz or his wife of Centrelink benefits. It is said that the obligation
that receipt of those benefits gave rise to, namely, the obligation to seek employment, is another matter demonstrating that he
was not employed as a paid employee by the Respondent and demonstrating the relationship between the Claimant and the
Respondent was that of a volunteer on unpaid work experience.
57 As to the number of days and hours that are shown on the work sheets prepared by Mr Tkacz in respect of work and
attendances at the Respondent’s office, the Respondent does not accept that the records prepared and maintained by the
Claimant are accurate and says that, in any event, the Claimant was anxious to complete the prescribed number of hours
required to fulfil the work criterion of the New South Wales College of Law.
58 The Respondent submits that the fortnightly Centrelink documents that the Claimant lodged with Centrelink after 10 December
2004 entitled “Application for Payment Form” are entirely consistent with him not being engaged in a contract of employment
with the Respondent during the relevant periods. It is noted that there are at least nine Applications for Payment forms
completed and lodged between 10 December 2004 and 22 April 2005. In each case the form required the applicant for
payment to state whether or not the applicant had been employed during the relevant period. In each of those forms, in item 1,
the applicant is asked whether any work was done in the relevant period. The applicant is asked what earnings there were
before tax and, in brackets after that question, it is said: “You must tell us even if you have not yet been paid”. On no occasion
did the Claimant declare that he had done work for the Respondent and, on every occasion at the item where the question is
asked whether the applicant looked for work during the relevant period and then sought details of employers that had been
contacted, he provided the names of two employers on each occasion, none of which names being that of the Respondent. It is
submitted that the context in which those documents were completed by the Claimant is that he is a person who exercised great
care in the completion of the forms and that he was very familiar with the Centrelink system for the making of such claims and
well aware of relevant matters concerning eligibility for the benefits that were claimed by him. In that regard, the Respondent
says simply that the Claimant cannot “have it both ways”. That is to say, on the one hand, come to this Court and say that there
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was a contract for paid employment as between himself and the Respondent during the relevant period and, on the other hand,
by signed Declaration, advising Centrelink that he did not work at all during the period. The Respondent says that the
evidence of the Claimant to the effect that he made an officer or officers of Centrelink aware that he had worked for the
Respondent but had not been paid during the relevant period although he was entitled to be paid, and that “Centrelink” had
advised him to complete the forms in the manner that he did is not to be believed. It is noted that no person employed in a
relevant capacity at Centrelink was called to give evidence on behalf of the Claimant in that regard. In addition, in connection
with the applications for payment to Centrelink, the Respondent notes that each document included a Declaration by the
Claimant that, as an applicant for Centrelink benefits, he “. . . was willing to work . . . and was actively looking for work, or
doing a Centrelink approved activity . . .”. That, submits the Respondent, is not correct. Concerning the reference that Ms
Watson signed in support of the Claimant’s application for acceptance into the New South Wales College of Law admission
course, the Respondent notes that Ms Watson altered the draft reference which the Claimant had prepared and presented to her
for her signature. The amendments that she made before signing the document which was then sent in that amended form to
the New South Wales College of Law expressly stated that the Claimant had been engaged on work experience during his final
semester of law in 2004 and that upon completion of his studies in November he had “continued work experience”. It is said
that that is entirely consistent with the relationship being other than that of an employer and a paid employee.
59 The Respondent makes reference to other documents such as various handwritten notes of the Claimant which, the Respondent
says, is not evidence of the truth of their contents and, in effect, says that at the time when they were made they were never
shown to the Respondent or adopted by the Respondent.
60 The Respondent says that none of the discussions that took place between the Claimant and Ms Watson were ever directed
towards the possibility that the Claimant would be employed as a law clerk as distinct from an Articled Clerk. Reference is
made to the evidence of Ms Watson wherein she said several times that she had not previously and never intended during the
material period to employ a law clerk. In any event, it is submitted by the Respondent that the primary focus of discussions
between the parties in connection with the employment by the Respondent of the Claimant was upon the issue of the
conviction and the setting aside of the same as a condition precedent to any such employment in a paid capacity. In that
regard, particular reliance is placed by the Respondent upon the conversation which Ms Watson says occurred on 6 December,
and the Claimant says occurred on 7 December 2004 where she told him that she would never employ anyone who had a
criminal record.
61 As to the Claimant’s general credibility, the Respondent submits, in effect, that much of his evidence was contrived in that
many aspects of it were selectively presented in order to show him in a good light and in order to not include matters that had
the opposite effect. It is submitted that that tendency is reflected not only in his oral evidence but in, for example, material that
he provided to Centrelink, to the New South Wales Law College and the New South Wales Legal Practitioners Board, in the
worksheets that he maintained and in the way that, to Ms Watson and during his evidence, he sought to play down the
seriousness of his conviction.
DETERMINATION
62 The Claimant has failed to satisfy me on the balance of probabilities that there was ever any contract of employment between
himself and the Respondent whereby the Respondent undertook to pay him any wages or salary or to provide him with any of
the benefits or conditions that are the subject of his claim. I find that the nature of the relationship between the Respondent
and the Claimant for the whole of the period that he worked at the office of the Respondent was one whereby it was the
intention of the parties that he obtain work experience in a law office, that Ms Watson and other staff would assist him in that
endeavour, that he would be provided with direction and guidance and advice, with a room to work in and office equipment
and amenities but that he would not be paid or provided with the conditions and benefits that he has claimed. While I accept
the submission made on behalf of the Claimant to the effect that from about Christmas 2004 onwards he was given an
opportunity to commence working with another law firm and that, therefore, he would have been able to continue to gain
experience and to accumulate the hours of work that he needed in order to fulfil the work experience component of the New
South Wales College of Law admission programme, I am not satisfied that it was because he had been offered and had
accepted a position of paid employment with the Respondent in accordance with the MCE Act that he continued to work at the
office of the Respondent. By then he had been told in no uncertain terms by Ms Watson, on 6 December 2004, that she would
not employ him because he was a person who had been convicted of a criminal offence. I find that during the conversation
that Ms Watson had with the Claimant after he resigned on 7 December 2004 she did not offer to allow him to re-commence
work on the basis that he would be paid either for any of the work that he had already done or for any work that he may do in
the future either as a law clerk or as an Articled Clerk or in any other capacity. I am satisfied that in no other conversation did
she ever make him any such offer.
63 There are a number of aspects of the evidence of the Claimant which have contributed to my being unable to accept on the
balance of probabilities the truth and accuracy of his evidence to the effect that he was offered and accepted a contract of paid
employment. He was not open and frank with Ms Watson about his conviction when he initially spoke to her or when was
later initially offered and accepted the opportunity to gain unpaid work experience at the Respondent’s office. I am of the
opinion that he deliberately minimalised the nature and the seriousness of his conviction. I am satisfied that he intentionally
did not keep Ms Watson informed of the progress of his appeal against his conviction and that it was only as a consequence of
Ms Watson making independent inquiries about the conviction and personally attending at the Supreme Court directions
hearing and then meeting with Mr McCusker QC that she came to realise the seriousness of it and the significant impediment
that, to her, it created to the Claimant gaining Articles of Clerkship and ultimately becoming admitted as a legal practitioner in
Western Australia. I do not accept that the Claimant was advised by Centrelink personnel that in completing his applications
for payments of Centrelink benefits it was proper or acceptable for him to, in effect, make a false declaration that he had not
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performed any work during each of the subject periods. I find that the declaration that he made in those payment applications
that he was willing to work was, in the context, untrue. The context to which I refer is that he was then engaged full-time in
working at the office of the Respondent and, I find, was not then willing to work for any other person. In fact his evidence is
that he was presented with an opportunity during that particular period to work for Gebarski & Associates but declined the
offer. I also find that, in stating in the Centrelink Application for Payment forms that during the relevant period he had
contacted two named potential employers for purposes of gaining employment, the Claimant was being intentionally
misleading and deceptive because, I find, that he had no intention of leaving his position with the Respondent and I conclude
that, if he did make contact with such potential employers, it was for no other reason than to be able to state on the form that he
had done so. The nature of work that he would have been doing had his search for employment with any of those potential
employers been successful is, on the face of the documents, judging from the description of the potential employers, not the
sort of work that, I find, he had any desire or intention to obtain. It was his intention, having gained his LLB, to continue to
work for the Respondent or Gebaski and Associates and to ultimately obtain employment with the Respondent or Gebaski and
Associates as an Articled Clerk in order to become a legal practitioner.
64 I accept as true the evidence of Ms Watson that she has had a long standing attitude towards employment in a legal office of
persons who have been convicted of a criminal offence, namely, that she will never employ such a person. I find that it was
never her intention to engage the services of the Claimant as a paid employee unless and until his criminal conviction was set
aside. I am satisfied that, as a result of the manner in which the Claimant described his conviction and expressed his
anticipation of success in having the conviction set aside, Ms Watson was initially induced to believe that the offence for
which he had been convicted was not particularly serious and that the likelihood of Mr Tkacz being successful in appealing
against the conviction was high. She was naïve in not making sufficient inquiries at the outset as would have resulted in her
realising that the conviction was more serious than portrayed by the Claimant and that his chances of having it set aside were
not good. Her decision to not personally undertake such inquiries and to give the Claimant a chance to clear the way for the
Claimant being accepted into Articles is consistent with that aspect of her character that Mr Birmingham QC described as
“soft”. I accept the evidence of Ms Watson that she did contemplate offering Articles to the Claimant provided the conviction
was set aside by the Full Court. In that context she was given the impression by the Claimant that he was progressing his
appeal in a satisfactory and timely manner. I find that she never contemplated that he would be offered employment as an
Articled Clerk while the conviction remained on his record. I am satisfied that she contemplated Articles in those
circumstances because it was apparent to her that that is what the Claimant so keenly and genuinely wanted. He told her that he
particularly wanted to work in a small firm and that he did not like the idea of working in a large firm of solicitors. I find that
Ms Watson realised, when she was present when the Claimant appeared before Justice Wheeler in the Supreme Court in what I
understand was a directions hearing and she observed that the Claimant’s progression of the appeal did not appear to be at a
stage that Wheeler J expected it to be, that the nature of and the circumstances of the conviction were more serious than she
had been led to believe. As a consequence of that appearance she arranged for the Claimant to meet Mr McCusker QC to
obtain from Counsel an opinion as to the likelihood of success in setting aside the conviction. She attended with Mr Tkacz at
Mr McCusker’s chambers and was present when Mr McCusker informed the Claimant that it was his opinion that the appeal
would be unsuccessful. It was then that Ms Watson formed the view that, in the context of the Claimant wishing to obtain
Articles of Clerkship, his position was very serious. She believed that it was unlikely that he would obtain Articles while he
remained convicted of the offence in question. I find that Ms Watson’s attendance with the Claimant when he appeared before
Wheeler J and her attendance with him when he met with Mr McCusker arose out of a genuine concern on her part to assist
him in whatever way she could to obtain Articles. I find that at that time she considered him to be a hard worker, a person who
was willing to learn, a person who had a very strong desire to become a legal practitioner and to work as a lawyer, and a person
whom, in general terms, she trusted. I find that, as part of her general trusting and generous character, she felt that he needed
to be given a chance to achieve those goals and that she was unwilling to refuse to allow him to continue to work at her office,
even though he was a convicted person. In addition, it was not long after the meeting with Mr McCusker QC that the Claimant
let Ms Watson know that he was contemplating making application to the New South Wales College of Law to be accepted
into the admission programme with a view to becoming admitted in New South Wales. I find that with the same objective of
giving him a chance to achieve his goals, the Claimant was permitted by the Respondent to continue working in the same
capacity, in part, so that he could fulfil the work experience criteria of the New South Wales College of Law programme.
65

I am satisfied that at all times Ms Watson held at the forefront what she considered to be her obligations as a legal practitioner
to not do anything that would diminish the respectability and integrity of the legal profession in general or of herself or her
firm in particular. In the context of this case, that included setting and maintaining high standards of conduct for herself and
for employees of the firm. Those standards I find included, as a general rule, that no person who had been convicted of a
criminal offence would be employed. I find that she made an exception in the case of Mr Tkacz because of her belief, based
on what he had told her, that the offence for which he had been convicted was not particularly serious and, more importantly,
that it was most likely that his appeal to have the conviction overturned would be successful. In that regard, as she conceded
herself in evidence, she was naïve. That naivety, however, is a reflection of her general character. There was never any
relationship other than an unpaid work relationship between the parties.
The Legislation

66 The legislative provisions upon which the Claimant relies are as follows.
67 Section 5(1) of the MCE Act says that the minimum conditions of employment extend to and bind all employees and
employers and are taken to be implied, inter alia, in a contract of employment if the contract of employment is not governed by
an employer-employee agreement or an award. It is not alleged in this case that the claimed oral contract of employment was
governed by an employer-employee agreement or an award and I find that there was no contract that was so governed. Section
7 of the MCE Act says that where a minimum condition of employment is implied in a contract it may be enforced under
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section 83 if the IR Act as if it were a provision of an award, industrial agreement or order. Other provisions of the MCE Act
provide for the entitlement of the employees to be paid minimum rates of pay, to be extended minimum leave conditions and to
be paid for such leave. As I have previously mentioned, in that regard “employee” in the MCE Act means a person who is an
employee as defined in the IR Act but does not include a person who is within the class of persons prescribed by Schedule 1 in
accordance with regulation 3 of the MCE Regs. “Employer” has the same meaning in the MCE Act as it has in the IR Act.
“Minimum condition of employment” is defined to mean various requirements which are specified in the MCE Act relating to
rates of pay and other conditions.
68 Section 7(1) of the IR Act defines “employee” and “employer”. “Employee” is defined to mean, inter alia:
(a) any person employed by an employer to do work for hire or reward including an
apprentice of trainee;
(b) any person whose usual status is that of an employee;
...
69

The meaning of “employer”, as defined in s7(1) of the IR Act, includes, where relevant, “. . . persons, firms, companies and
corporations … employing one or more employees”.

70 It is fundamental to the application of the provisions of the MCE Act to a relationship between persons that the relationship is
one of employer and employee that falls within the categories specified in section 5(1) of the MCE Act. The Claimant has
failed to prove on the balance of probabilities that such a fundamental relationship existed. For the purposes of the MCE Act I
am satisfied that the relationship that existed at all material times between the Claimant and the Respondent is of the type
contemplated by the exclusionary proviso contained within the definition of “employee” in the MCE Act, namely, that of a
volunteer as prescribed pursuant to regulation 3 and clause 4 of the Schedule to the MCE Regs. In any event, even if he was
not a volunteer as so defined, the Claimant was never in a relationship of employer and employee as defined in the IR Act.
The Quantum Meruit Claim
71 The case outline and particulars of claim of the Claimant state that the quantum meruit claim is based on the assertion that the
“The Respondent invoiced clients for work undertaken by the Claimant and freely accepted by the Respondent during the
employment period and as a consequence the Respondent was unjustly enriched” and further that “As a consequence of the
Respondent’s unjust enrichment and having freely accepted the Claimant’s work, and the Claimant being led to believe he
would be paid for the work, the Claimant claims . . .”. It is thus not the case of the Claimant in regard to the quantum meruit
claim that there was between the parties any actual or intended contract of employment whereby the Claimant was to be paid
for the work that he did and was to be given the benefit of the other entitlements that he claims. It is not a case where it is said
by the Claimant that there was a mutual but unachieved objective to enter into such a contractual relationship. It appears that
the Claimant is, in effect, submitting that the Respondent knowingly and intentionally received a benefit as a consequence of
the work done by the Claimant, that the receipt of that benefit has resulted in the enrichment of the Respondent at the
Claimant’s expense and that it would be unjust to allow the Respondent to retain that benefit without payment of restitution in
the amount claimed.
72 There is no direct evidence that the Respondent knowingly received or intended to receive any relevant benefit from the work
done by the Claimant in respect of which it could be said that the Respondent was thereby enriched. For there to be
enrichment in the context of the claim of the Claimant in this matter it must be established that there was a nett benefit of
enrichment that flowed to the Respondent. The Claimant has not demonstrated that there was such a nett benefit. It is not
possible to assess from the evidence before me what the cost to the Respondent may have been in terms of the time expended
by the Respondent, by her employed solicitor and by other staff members in instructing and supervising the Claimant and by
her providing him with an office and amenities. There must have been a cost to the Respondent. The evidence satisfies me that
the Respondent did not cause her clients to be charged for work done exclusively by the Claimant and that, if that did happen;
it was contrary to her intention and to her express instructions to her staff. In any event, the evidence falls far short of
satisfying me that, in a relevant sense, any client was charged for work done by the Claimant. It may be that work for which
the Respondent charged clients and for which she was paid by clients was work to which the Claimant had contributed. In my
opinion, however, the mere fact of the contribution does not necessarily elevate any such benefit that may have been derived
from the work done by the Claimant to a status where it can be said that the Respondent was unjustly enriched. As I have
found, the Claimant was at all times engaged by the Respondent in what can properly be described as a “work experience” or
“volunteer” capacity. It is self evident and it would have been evident at all times to the Claimant that there was the potential
for some benefit to flow to the Respondent from the work that he did. The mere fact of the potential benefit is not something
which changes the character of a work experience or volunteer relationship into something more that that, in particular, into an
employer/employee relationship or a relationship whereby any benefit that flows to the person with whom the work is being
done can only be categorised as a benefit that is an enrichment such that, in the absence of any payment or other consideration
flowing to the person doing the work, such enrichment is to be characterised as unjust.
73 In any event, I find that there was flowing to the Claimant at all material times from the Respondent a significant benefit or
consideration. He was being given an opportunity to gain experience working in a small law firm, to work closely with the
principal of the firm and the employed solicitor, to be exposed to a reasonable range of work and of having the advantage of
ready access to both Ms Watson and Mr Cook and other staff members. He was extended those benefits in circumstances
where he had a conviction for an indictable offence which it was very unlikely at the time he would be successful in having set
aside. As I have found, there was never any offer by Ms Watson to pay Mr Tkacz any wages or to provide him with any of the
other benefits that he has claimed. I find that he never had a reasonable expectation, in all of the circumstances, that he would
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be paid wages or that he was entitled to receive the other benefits that he has claimed. I find that the Respondent never acted
in a way that could be described as unfair or improper or unconscionable although she acted naively in a number of aspects in
her dealings with the Claimant. She never said or did anything that caused him to reasonably believe that he was at any
material time entitled to what he has claimed.
74 I find that the claim for unjust enrichment is without foundation and without merit.
RESULT
75 For the above reasons the claim is dismissed.
76 There is liberty to apply in respect of costs.
GN Calder
Industrial Magistrate
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Result

Order issued

Representation
Applicant

Mr G Patrick of counsel

Respondent

Mr B Richardson of counsel instructed by The Aboriginal Legal Service of Western Australia Inc

1.

2.

Supplementary Reasons for Decision
The Commission published its reasons for decision and minute of proposed order in the above matter in relation to the
respondent’s application for costs on 26 June 2007. Pursuant to s 35 of the Industrial Relations Act 1979 (“the Act”), the
Commission published its order in the form of minutes of proposed order, enabling the parties to speak to the minutes of
proposed order if they wished. Neither party did so. The order was deposited in the office of the Registrar and thus
perfected on 28 June 2007. The final order as issued required the applicant to pay the respondent costs and expenses in the
sum of $896.00 within 21 days of the date of the order.
Subsequently, by letter dated 5 July 2007, Mr Collins, the Director Legal Services of the respondent, wrote to my Associate
identifying an apparent error in the order that issued. It was said that the Commission had not taken account of an
amendment to the respondent’s costs claim, moved during the course of the proceedings, on 1 June 2007, by the
respondent’s counsel Mr Richardson. That amendment sought an additional sum of $110.00 representing costs for service
of process in the costs application. Exhibit R2 was a copy of a document described as “Express Process and Investigation”,
with an attached tax invoice, evidencing the additional costs incurred. It is clear from the transcript of proceedings on 1
June 2007, at 10, that counsel for the respondent sought leave to tender exhibit R2 and claim the additional costs of service
of process of $110.00, in addition to the original sum claimed of $896.00, which was the sum reflected in the Commission’s
order.
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A copy of the letter from the respondent was forwarded by my Associate to the applicant and she was afforded the opportunity
to respond, which she did by letter dated 14 August 2007. In her letter the applicant opposed the request by the respondent
and moreover, submitted that because of the terms of s 35(3) of the Act, the Commission is now functus officio.
From my earlier reasons for decision, it is plain that I intended to make an order in favour of the respondent for costs and
expenses, to reflect those actual costs and expenses incurred by the respondent, excluding legal professional costs. In
considering this matter, the Commission omitted to include in that assessment, the additional $110.00 claimed by the
respondent through counsel, during the course of these proceedings. Therefore the order which issued by the Commission
on 28 June 2007 did not properly reflect the Commission’s intention as expressed in its reasons for decision, and contained
an error.
Pursuant to s 27(1)(m) of the Act, the Commission is empowered to “correct, amend, or waive any error, defect or irregularity
whether in substance or in form;”. Whilst this is not identical to “slip rules” which exist in Rules of Court in other
jurisdictions, it is very similar. The terms of s 27(1)(m) of the Act, and “slip rules” in general, were considered by the Full
Bench of the Commission in Adriansz v Epath WA Pty Ltd (2003) 83 WAIG 917. As with this case, in Adriansz, the Full
Bench pursuant to s 35 of the Act, issued minutes of proposed order in the matter before it, inviting either party who wished
to speak to the minutes of proposed order to do so. The order was then perfected by depositing it in the office of the
Registrar pursuant to s 36 of the Act. Subsequently, the solicitors for the respondent informed the Full Bench that there was
an error in the calculation of an award of compensation in the order, and sought its correction. In considering this matter
and the specific powers of the Commission under s 27(1)(m) of the Act, the Full Bench at 918 said:
“The matter was one which in other jurisdictions could be corrected pursuant to the slip rule.
Correction powers in this Commission exist by virtue of s.27(1)(m) of the Industrial Relations Act 1979 (as amended) and this
confers, inter alia, a power akin to the slip rule also (see Aussie Online Ltd v Lane (2001) 81 WAIG 2511 (FB)).
In our opinion, notwithstanding that s.27 powers are exercisable “in relation to any matter before it”, there was power in the
Commission to correct under s.27(1)(m), such an obvious error. The contention was that the Commission would be
acting functus officio and have no power to so act.
The general rule is that once an order has been sealed or a judgment entered up it may only be varied by an appeal. However,
after a decision in whatever form is perfected by depositing it in the office of the Registrar the Commission may
amend it to correct an error or amend it to make good an omission due to the inadvertence of court officers or the
Commission or due to the inadvertence of the parties representatives. Accidental slips or omissions are not
confined to subsidiary or inconsequential matters but may relate to any matter in issue in the proceedings or to
something incidental to such a matter (see Milson v Carter [1893] AC 638 at 640 and Shaddock and Associates Pty
Ltd v City of Parramatta (No 2) (1982) 151 CLR 590 at 594, and also Seaman “Civil Procedure”, Volume 1, 5710).
The Commission is not functus officio for the purposes of correcting an error of that type. Such a case was this. That is
because the Commission is not functus officio until it has issued, in its opinion, a decision without an error and the
matter is still before it for the purpose of correcting that error and for no other purpose. Put another way, the
matter, for the purposes of s.27(1)(m), was still before the Commission until it corrected the “slip rule error” in its
order.”
I adopt and apply the above approach to this matter. Plainly, given that the Commission intended, as expressed in its reasons
for decision, the respondent to recover all of the costs and expenses claimed, excluding legal professional costs, then the
order perfected on 28 June 2007 did not achieve this and it ought to be corrected.
Accordingly, a correcting order will now issue to the effect that the applicant pay to the respondent the sum of $1,006.00 for
costs and expenses incurred. Obviously, if the applicant has satisfied the original order, as she said in her letter of 14
August 2007 that he has, then only an additional $110.00 will be payable pursuant to the correcting order.
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LORRAINE ROSE ALLEN
APPLICANT
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Order Issued

Representation
Applicant

Mr G Patrick of counsel

Respondent

Mr B Richardson of counsel instructed by The Aboriginal Legal Service of Western Australia Inc
Correcting Order

HAVING heard Mr G Patrick of counsel on behalf of the applicant and Mr B Richardson of counsel on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders –

[L.S.]

THAT the order of the Commission in the herein matter that issued on 26 June 2007 and was deposited in the office of the
Registry of the Commission on 28 June 2007 be and is hereby corrected by deleting the figure “$896.00” in the first line
and inserting in lieu thereof the figure “$1,006.00” and by deleting the figure “21” in the second line and inserting in lieu
thereof the figure “63”.
(Sgd.) S J KENNER,
Commissioner.
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-vPILBARA LOGISTICS
RESPONDENT

CORAM
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DATE

TUESDAY, 11 SEPTEMBER 2007

FILE NO

B 89 OF 2007

CITATION NO.

2007 WAIRC 01076

Result

Application discontinued

Representation
Applicant

Mr T Brown

Respondent

Ms A Hughes of Counsel
Order

WHEREAS this is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979; and
WHEREAS the applicant advised the Commission on 31 August 2007 that he wanted to discontinue the application; and
WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial
Relations Act 1979;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders THAT the application be and is hereby discontinued.

[L.S.]

(Sgd.) S WOOD,
Commissioner.

87 W.A.I.G.
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Application discontinued

Representation
Applicant

Mr T Brown

Respondent

Ms A Hughes of Counsel
Order

WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979; and
WHEREAS the applicant advised the Commission on 31 August 2007 that he wanted to discontinue the application; and
WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial
Relations Act 1979;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders THAT the application be and is hereby discontinued.
(Sgd.) S WOOD,
Commissioner.

[L.S.]
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Result

Application Dismissed

Representation
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Mr L Chambers (in person)

Respondent

Mr R Gifford (as agent)
Reasons for Decision
(Given extemporaneously and edited by the Commissioner)

1

This is an application lodged on 29 May 2007 in respect of bonuses which the applicant claims were due to him arising from
the last 12 months of his employment with the respondent ending in December 2006. The applicant says that he was a
Business Development Manager/Rally Art Account Manager - Motor Vehicle Sales and the parties are agreed that the
respondent was his employer and that the respondent is a motor vehicle dealership selling motor vehicles with the intention of
making a profit.

2

The respondent argues that because of the terms of s 16 of the Workplace Relations Act 1996 (Cth) (“the WR Act”) the
Commission does not have jurisdiction to deal with the matter. The respondent has referred to the decision of Smith SC in
Glenda May Smith v Albany Esplanade Pty Ltd t/as The Esplanade Hotel (2007) 87 WAIG 509.

3

The applicant brings this application pursuant to s 29(1)(b)(ii) of the Industrial Relations Act 1979 (WA) (“the IR Act”) which
provides that an individual employee may bring a claim that he has not been allowed a benefit by his employer, not been a
benefit under an award or order to which he’s entitled under his contract of employment. Such an application is brought
pursuant to s 32 of the IR Act.

4

I am satisfied in this case that it is agreed between the parties that the respondent is a constitutional corporation. Accordingly,
the argument set out in Glenda May Smith v Albany Esplanade Pty Ltd t/as The Esplanade Hotel (supra) relate to these
circumstances. In the circumstances and on account of the provisions of s 16 of the WR Act, the Commission is denied
jurisdiction to deal with this matter and accordingly the application will be dismissed.
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Application Dismissed
Order

HAVING heard the applicant on his own behalf and Mr R Gifford on behalf of the respondent, the Commission, pursuant to the
powers conferred under the Industrial Relations Act 1979, hereby orders:
THAT this application be, and is hereby dismissed.
[L.S.]

(Sgd.) P.E. SCOTT,
Commissioner.

87 W.A.I.G.
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Result

Application discontinued

Representation
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Mr B Clack

Respondent

Mr B Geoghegan
Order

WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979; and
WHEREAS a conciliation conference was convened on 10 August 2007 and agreement was reached between the parties; and
WHEREAS the settlement sum of $2800.00 (net) has been paid by the Respondent to the Applicant; and
WHEREAS the settlement reached is otherwise confidential between the parties and is a full and final settlement of all matters in
the employment relationship; excepting matters of workers compensation should they arise; and
WHEREAS each party undertakes not to make any negative comment about the other party; and
WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial
Relations Act 1979;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders THAT the application be and is hereby discontinued.
(Sgd.) S WOOD,
Commissioner.

[L.S.]
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MONDAY, 3 SEPTEMBER 2007
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Application discontinued

Representation
Applicant

Ms V Loveridge as agent

Respondent

Ms C Drew
Order

WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979; and
WHEREAS conciliation conferences were convened on 8 July and 24 August 2007 and agreement was reached between the parties;
and
WHEREAS the applicant was dismissed from his employment with the respondent; and
WHEREAS the respondent has agreed to pay the applicant, in settlement, the sum of $3,734.06 gross less any taxation payable to
the Commissioner of Taxation, being four weeks notice in lieu; and
WHEREAS the settlement reached is otherwise confidential between the parties and is a full and final settlement of all matters in
the employment relationship; excepting matters of workers compensation should they arise; and
WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial
Relations Act 1979;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders THAT the application be and is hereby discontinued.
(Sgd.) S WOOD,
Commissioner.

[L.S.]
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-vMR PAUL ALBERT, DIRECTOR GENERAL OF THE DEPARTMENT OF EDUCATION AND
TRAINING
RESPONDENT

CORAM
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Result

Discontinued
Order

WHEREAS this is an application pursuant to s29(1)(b)(i) of the Industrial Relations Act 1979; and
WHEREAS on 14 February 2006 the Commission convened a conference for the purpose of conciliating between the parties,
however, agreement was not reached; and
WHEREAS the applicant’s claim was progressed via application C 15 of 2006; and
WHEREAS on 5 July 2007 the Commission wrote to the applicant’s representative requesting advice as to her intentions in relation
to this application; and
WHEREAS on 24 July 2007 the applicant filed a Notice of Discontinuance in respect of the application; and

87 W.A.I.G.
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WHEREAS on 7 August 2007 the respondent consented to the matter being discontinued;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders:
THAT this application be, and is hereby discontinued.
(Sgd.) J L HARRISON,
Commissioner.

[L.S.]

2007 WAIRC 00980
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
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APPLICANT
-vTITAN RECRUITMENT AND CONSULTING PTY LTD
RESPONDENT

CORAM

COMMISSIONER S M MAYMAN

DATE

WEDNESDAY, 8 AUGUST 2007

FILE NO

B 544 OF 2006

CITATION NO.

2007 WAIRC 00980

Result

Appliction discontinued

Representation
Applicant

Mr T Zaffino (as agent)

Respondent

Mr A Sommerville, Mr C Van Heurck and later Mr J Theodorsen (as agent)
Order

WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979;
AND WHEREAS on 19 January 2007 and 10 April 2007 the Commission convened conferences for the purpose of conciliating
between the parties;
AND WHEREAS at the conclusion of the conferences matters remained unresolved between the parties;
AND WHEREAS on 30 July 2007 the applicant filed a Notice of Discontinuance in respect of the application;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby
orders:
THAT this application be, and is hereby discontinued.
(Sgd.) S M MAYMAN,
Commissioner.

[L.S.]

2007 WAIRC 01033
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
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Application discontinued

Representation
Applicant

Mr G Maddy (of counsel)

Respondent

Mr T Smetana (of counsel)
Order

WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979;
AND WHEREAS on 30 January 2007 the Commission convened a conference for the purpose of conciliating between the parties;
AND WHEREAS at the conclusion of the conference matters remained unresolved between the parties;
AND WHEREAS on 17 August 2007 the applicant filed a Notice of Discontinuance in respect of the application;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby
orders:
THAT this application be, and is hereby discontinued.
(Sgd.) S M MAYMAN,
Commissioner.

[L.S.]

2007 WAIRC 01034
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES

ROBERT CRAIG FORSTER
APPLICANT
-vBR SECURITY GROUP LIMITED
RESPONDENT

CORAM

COMMISSIONER S M MAYMAN

DATE

TUESDAY, 28 AUGUST 2007

FILE NO/S

U 532 OF 2006

CITATION NO.

2007 WAIRC 01034

Result

Application discontinued

Representation
Applicant

Mr G Maddy (of counsel)

Respondent

Mr T Smetana (of counsel)
Order

WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979;
AND WHEREAS on 30 January 2007 the Commission convened a conference for the purpose of conciliating between the parties;
AND WHEREAS at the conclusion of the conference matters remained unresolved between the parties;
AND WHEREAS on 17 August 2007 the applicant filed a Notice of Discontinuance in respect of the application;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby
orders:
THAT this application be, and is hereby discontinued.
[L.S.]

(Sgd.) S M MAYMAN,
Commissioner.

87 W.A.I.G.
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2007 WAIRC 01027
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-vEDITH COWAN UNIVERSITY STUDENT GUILD
RESPONDENT

CORAM
DATE
FILE NO/S
CITATION NO.

COMMISSIONER S M MAYMAN
MONDAY, 27 AUGUST 2007
U 115 OF 2007
2007 WAIRC 01027

Result
Representation
Applicant
Respondent

Application discontinued
No appearance
No appearance
Order

WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979;
AND WHEREAS on 13 August 2007 the applicant filed a Notice of Discontinuance in respect of the application;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders:
THAT this application be, and is hereby discontinued.
(Sgd.) S M MAYMAN,
Commissioner.

[L.S.]

2007 WAIRC 01006
PARTIES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
JULIAN FERNANDO GOMEZ
APPLICANT
-vWEST AUSTRALIAN NEWSPAPERS LIMITED
RESPONDENT

CORAM
DATE
FILE NO/S
CITATION NO.

SENIOR COMMISSIONER J H SMITH
THURSDAY, 16 AUGUST 2007
U 77 OF 2007
2007 WAIRC 01006

Result
Representation
Applicant
Respondent

Dismissed
In person
Mr R Barker
Order

WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979, filed in the Commission on
3 May 2007;
AND WHEREAS on 14 May 2007, a letter was sent to the Applicant advising him to provide written submissions within 28 days of
the date of the letter as to the reasons why this Commission has jurisdiction to hear and determine this matter and if he did not do so
by the prescribed date, Senior Commissioner Smith may dismiss his claim;
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AND WHEREAS on 28 June 2007, the Applicant had not provided written submissions nor had he contacted the Commission in
respect of this matter;
AND WHEREAS on 28 June 2007, a letter was sent to the Applicant advising him that Senior Commissioner Smith had granted
him a further 28 days to provide written submissions as to why this Commission had jurisdiction to deal with this matter and if he
did not do so by the prescribed date, Senior Commissioner Smith would make an order dismissing his claim;
AND WHEREAS on 17 August 2007, the Applicant had not responded to the letter dated 28 June 2007 nor contacted the
Commission in respect of this matter;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, hereby orders —
THAT the application be and is hereby dismissed for want of prosecution.
(Sgd.) J H SMITH,
Senior Commissioner.

[L.S.]

2007 WAIRC 00990
PARTIES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
TERRI GRIST
APPLICANT
-vAZTEC RESOURCES LIMITED
RESPONDENT

CORAM
DATE
FILE NO/S
CITATION NO.

COMMISSIONER J L HARRISON
FRIDAY, 10 AUGUST 2007
B 47 OF 2007
2007 WAIRC 00990

Result

Discontinued
Order

WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979; and
WHEREAS on 26 April 2007 the Commission convened a conference for the purpose of conciliating between the parties, however,
agreement was not reached; and
WHEREAS the application was set down for hearing and determination on 21 August 2007; and
WHEREAS on 18 July 2007 the applicant filed a Notice of Discontinuance in respect of the application; and
WHEREAS on 7 August 2007 the respondent consented to the matter being discontinued and the hearing was vacated;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders:
THAT this application be, and is hereby discontinued.
(Sgd.) J L HARRISON,
Commissioner.

[L.S.]

2007 WAIRC 01036
PARTIES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
STANLEY JAMES HORSMAN
APPLICANT
-vULISTA PTY LTD TRADING AS ROY WESTON WHITFORDS
RESPONDENT

CORAM
DATE
FILE NO/S
CITATION NO.

COMMISSIONER J L HARRISON
TUESDAY, 28 AUGUST 2007
B 11 OF 2007
2007 WAIRC 01036

87 W.A.I.G.

Result
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Dismissed
Order

WHEREAS this is an application pursuant to s29(1)(b)(ii) of the Industrial Relations Act 1979; and
WHEREAS on 19 and 29 January 2007 the Registry of the Commission wrote to the applicant advising that his application could
not proceed until he lodged a Statutory Declaration of Service; and
WHEREAS on 31 January 2007 the applicant contacted registry staff and requested further time to get advice about his application;
and
WHEREAS on 9 February 2007 the Commission wrote to the applicant informing him that his request for further time to get advice
about his application had been granted and he was to contact the Commission by no later than 12 March 2007 to advise his
intentions in relation to this matter; and
FURTHER the applicant was advised that if no contact was made by 12 March 2007, the application would be listed for a show
cause hearing as to why the matter should not be dismissed; and
WHEREAS the applicant did not contact the Commission nor was service of the application effected by this date; and
WHEREAS the matter was listed for a show cause hearing on 28 August 2007 and the applicant was advised that failure to attend
would result in an order issuing dismissing the application; and
WHEREAS the applicant did not attend the hearing;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders THAT the application be and is hereby dismissed for want of prosecution.
(Sgd.) J L HARRISON,
Commissioner.

[L.S.]

2007 WAIRC 01032
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES

JOSEPH PALATRA JOSEPH
APPLICANT
-vCAL DIVE INTERNATIONAL (AUSTRALIA)
RESPONDENT

CORAM

COMMISSIONER S M MAYMAN

DATE

TUESDAY, 28 AUGUST 2007

FILE NO/S

U 114 OF 2007

CITATION NO.

2007 WAIRC 01032

Result

Application discontinued

Representation
Applicant

Mr J P Joseph

Respondent

Mr R Greig (of counsel)
Order

WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979;
AND WHEREAS on 31 July 2007 the Commission convened a conference for the purpose of conciliating between the parties;
AND WHEREAS at the conclusion of the conference matters remained unresolved between the parties;
AND WHEREAS on 17 August 2007 the applicant filed a Notice of Discontinuance in respect of the application;
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NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby
orders:
THAT this application be, and is hereby discontinued.
(Sgd.) S M MAYMAN,
Commissioner.

[L.S.]

2007 WAIRC 01015
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES

DAVID WILLIAM KINNY
APPLICANT
-vSUN CONTROL BLINDS
RESPONDENT

CORAM

COMMISSIONER J L HARRISON

DATE

TUESDAY, 21 AUGUST 2007

FILE NO/S

U 32 OF 2007

CITATION NO.

2007 WAIRC 01015

Result

Discontinued
Order

WHEREAS this is an application pursuant to s29(1)(b)(i) of the Industrial Relations Act 1979; and
WHEREAS on 19 April 2007 the Commission convened a conference for the purpose of conciliating between the parties, however,
agreement was not reached; and
WHEREAS the application was set down for hearing and determination on 4, 5 and 6 September 2007; and
WHEREAS on 20 August 2007 the applicant advised the Commission that he did not wish to proceed with the matter; and
WHEREAS on 21 August 2007 the applicant filed a Notice of Discontinuance in respect of the application; and
WHEREAS on 21 August 2007 the respondent consented to the matter being discontinued and the hearing was vacated;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders:
THAT this application be, and is hereby discontinued.
(Sgd.) J L HARRISON,
Commissioner.

[L.S.]

2007 WAIRC 01005
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES

DANIEL JACK LEISHMAN
APPLICANT
-vWEST AUSTRALIAN NEWSPAPERS LIMITED
RESPONDENT

CORAM

SENIOR COMMISSIONER J H SMITH

DATE

THURSDAY, 16 AUGUST 2007

FILE NO/S

U 76 OF 2007

CITATION NO.

2007 WAIRC 01005

87 W.A.I.G.

Result
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Dismissed

Representation
Applicant

In person

Respondent

Mr R Barker
Order

WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979, filed in the Commission on
3 May 2007;
AND WHEREAS on 14 May 2007, a letter was sent to the Applicant advising him to provide written submissions within 28 days of
the date of the letter as to the reasons why this Commission has jurisdiction to hear and determine this matter and if he did not do so
by the prescribed date, Senior Commissioner Smith may dismiss his claim;
AND WHEREAS on 28 June 2007, the Applicant had not provided written submissions nor had he contacted the Commission in
respect of this matter;
AND WHEREAS on 28 June 2007, a letter was sent to the Applicant advising him that Senior Commissioner Smith had granted
him a further 28 days to provide written submissions as to why this Commission had jurisdiction to deal with this matter and if he
did not do so by the prescribed date, Senior Commissioner Smith would make an order dismissing his claim;
AND WHEREAS on 17 August 2007, the Applicant had not responded to the letter dated 28 June 2007 nor contacted the
Commission in respect of this matter;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, hereby orders —
THAT the application be and is hereby dismissed for want of prosecution.
(Sgd.) J H SMITH,
Senior Commissioner.

[L.S.]

2007 WAIRC 01028
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES

PAUL MCCARTNEY
APPLICANT
-vCOASTAL LIMESTONE
RESPONDENT

CORAM

COMMISSIONER S M MAYMAN

DATE

MONDAY, 27 AUGUST 2007

FILE NO/S

U 51 OF 2007

CITATION NO.

2007 WAIRC 01028

Result

Application discontinued

Representation
Applicant

Mr P McCartney

Respondent

Mr J Dos Santos
Order

WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979;
AND WHEREAS on 28 May 2007 the Commission convened a conference for the purpose of conciliating between the parties;
AND WHEREAS at the conclusion of the conference matters remained unresolved between the parties;
AND WHEREAS on 13 August 2007 the applicant filed a Notice of Discontinuance in respect of the application;
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NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby
orders:
THAT this application be, and is hereby discontinued.
(Sgd.) S M MAYMAN,
Commissioner.

[L.S.]

2007 WAIRC 01064
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES

NARELLE MACFARLANE
APPLICANT
-vKBR E&C AUSTRALIA PTY LTD
RESPONDENT

CORAM

COMMISSIONER S WOOD

DATE

THURSDAY, 6 SEPTEMBER 2007

FILE NO

B 120 OF 2007

CITATION NO.

2007 WAIRC 01064

Result

Application discontinued
Order

WHEREAS this is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979; and
WHEREAS the applicant advised the Commission on 27 August 2007 that she wanted to discontinue the application; and
WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial
Relations Act 1979;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders THAT the application be and is hereby discontinued.
(Sgd.) S WOOD,
Commissioner.

[L.S.]

2007 WAIRC 01068
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES

CHRISTOPHER MONAGHAN
APPLICANT
-vMONADELPHOUS ENGINEERING ASSOCIATES
RESPONDENT

CORAM

COMMISSIONER S WOOD

HEARD

THURSDAY, 12 JULY 2007, WEDNESDAY, 1 AUGUST 2007

DELIVERED

FRIDAY, 7 SEPTEMBER 2007

FILE NO.

U & B 105 OF 2007

CITATION NO.

2007 WAIRC 01068

87 W.A.I.G.
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CatchWords

Industrial Relations Act 1979 s.29(1)(b)(i) and (ii), s29AA (3), (4) and (5) – Jurisdictional challenge –
Constitutional corporation -Workplace Relations Act 1996, s5(1), s6(1)(a), s16(1)(a)– Workplace
Relations Regulations 2006 (Cth) reg 1.2 and 1.4 of div 2 of pt 1 of ch2.

Result

Applications dismissed for want of jurisdiction

Representation
Applicant

Mr C Monaghan

Respondent

Ms A Haldane
Reasons for Decision

1

The applicant, Mr Christopher Monaghan, made two applications to the Commission on 8 June 2007 pursuant to s29(1)(b)(i)
and (ii) of the Industrial Relations Act 1979 (“the State Act”). He alleged that he was dismissed unfairly from his employment
with the respondent, Monadelphous Engineering Associates Pty Ltd, on 23 May 2007. He claimed also that he was denied
contractual benefits of wages and notice of one week to the sum of $8,531.45 gross. The applicant was employed as an
Occupational Health and Safety Adviser with the respondent from 23 April to 23 May 2007.

2

The respondent filed a Notice of Answer and Counterproposal in the Commission covering both applications on 29 June 2007
and stated:
“Monadelphous Engineering Associates Pty Ltd (Monadelphous) submits that the Western Australian Industrial Relations
Commission does not have jurisdiction to hear the above application, as Monadelphous, is a Constitutional Corporation
(ACN 008988547) as defined by the Workplace Relations Act 1996.
Therefore by virtue of section 16(1)(a) of the Workplace Relations Act 1996, section 29(1)(b)(i) and 29(1)(b)(ii) of the
Industrial Relations Act 1979 is not applicable to Monadelphous.”

3

The applications were listed together for hearing on 12 July 2007 to deal with the question of jurisdiction. Ms Haldane
appeared for the respondent and the applicant did not attend at hearing. Ms Haldane chose to proceed and gave evidence that
she was employed by the respondent as a Human Resources Adviser. The respondent is a national engineering group which
provides engineering construction, maintenance and industrial services to the energy, resources and infrastructure industrial
sectors throughout Australia. These services are provided in exchange for a fee or charge. In support of her contention that the
respondent is a trading corporation Ms Haldane tendered a printout from the company’s website [Exhibit R1] which displayed
the respondent’s incorporation and structure. Ms Haldane tendered also the respondent’s half yearly interim financial report
[Exhibit R2].

4

Ms Haldane says that the applicant was employed from 27 April to 25 May 2007. He was paid at the rate of $39.19 per hour
and worked a four week on, one week off rotation, at an average of 65 hours per week. She says that Mr Monaghan’s salary
would have been “quite a bit over” one hundred thousand dollars per year.

5

Ms Haldane submitted that given the respondent was a trading corporation, then by virtue of s16(1)(a) of the Federal
Workplace Relations Act the two applications should be dismissed for want of jurisdiction. She tendered two decisions of the
Commission (Denis Mate Erceg v AGC Industries Pty Ltd 87 WAIG 666 and Steven Jesse Randall v Ertech Pty Ltd 86 WAIG
3414) in support of this submission.

6

As foreshadowed to the respondent at hearing, the Commission forwarded to the applicant a copy of the transcript and exhibits,
and advised him by letter that he could make any written submissions as to jurisdiction by no later than 4pm on 2 August 2007.
Mr Monaghan forwarded his written submissions to the Commission within the specified timeframe. He apologised for his
non-attendance and said that he had suffered food poisoning and that he had left a message on an answering machine at the
Commission prior to 8am on the morning of the hearing. The Commission has no knowledge of any message left on an
answering machine, however, I am not in a position to doubt reliably Mr Monaghan’s statement.

7

The applicant stated, “I think that the Commission should have jurisdiction in this case because I am a WA worker,
Monadelphous is a WA based company head quartered in Perth and the engineering construction project was in the NW of
WA”. The applicant then outlined his contract of employment for the Commission. The contract, as quoted by Mr Monaghan,
suggests that he was employed as a “Supervisor” with effect from 27 April 2007. His base hourly rate of pay was $39.19,
inclusive of, “any applicable all purpose allowances associated with your classification”. His period of employment was
dependant on, “operational requirements once on site”. The contract states that as a Supervisor Mr Monaghan was to work an,
“average 65-hour working week”. Mr Monaghan made no further submission as to jurisdiction, however, he went on to detail
events as he saw them. This latter material has no relevance for the purposes of deciding jurisdiction.

8

The applicant did challenge some of the evidence of Ms Haldane. He says that he was advised by Mr Ian Martin, HSE
Manager, that the entity he worked for was the Engineering Construction Division – Western Region and says, “which I see is
not incorporated”. He says also that he started at the respondent’s headquarters on 23 April 2007 and was paid for this time.
On the basis of a payment made to him by the respondent on 6 July 2007 of one week’s notice in lieu he calculates his annual
salary to be $73,363.68.

9

There is a question raised by the application and the evidence at hearing as to whether Mr Monaghan’s wage places him above
the prescribed amount mandated by s29AA of the Act, and hence outside the jurisdiction of the Commission. The Act
provides in s29AA(3), (4) and (5) as follows:
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The Commission must not determine a claim of harsh, oppressive or unfair dismissal from employment if —
(a)

an industrial instrument does not apply to the employment of the employee; and

(b)

the employee’s contract of employment provides for a salary exceeding the prescribed amount.

The Commission must not determine a claim that an employee has not been allowed by his or her employer a
benefit to which the employee is entitled under a contract of employment if —
(a)

an industrial instrument does not apply to the employment of the employee; and

(b)

the employee’s contract of employment provides for a salary exceeding the prescribed amount.

In this section —
“industrial instrument” means —
(a)

an award;

(b)

an order of the Commission under this Act that is not an order prescribed by regulations made by the
Governor for the purposes of this section;

(c)

an industrial agreement; or

(d)

an employer-employee agreement;

“prescribed amount” means —
(a)

$90 000 per annum; or

(b)

the salary specified, or worked out in a manner specified, in regulations made by the Governor for the
purposes of this section.

10 The prescribed amount is currently $111,800. I do not have sufficient information at present about the working pattern of Mr
Monaghan to conclude a view on this issue. The matter was not raised by either party and I take the issue no further.
11 The relevant provisions of the Workplace Relations Act 1996 (Cth) (the Federal Act) and the accompanying regulations (the
Federal Regulations) are as follows:
Section 5 (1) defines employee as “employee means an individual so far as he or she is employed, or usually employed, as
described in the definition of employer in subsection 6(1), by an employer, except on a vocational
placement.”
Section 6 (1)(a) defines employer as:
“employer means:
(a) a constitutional corporation, so far as it employs, or usually employs, an individual; or”
“16 Act excludes some State and Territory laws
(1)

This Act is intended to apply to the exclusion of all the following laws of a State or Territory so far as
they would otherwise apply in relation to an employee or employer:
(a)

a State or Territory industrial law;”

The definition of State or Territory law in s4 of the Federal Act includes reference to the State Act. The Federal Regulations
state in part:
“Division 2 - Act excludes some State and Territory laws
Regulation 1.2 State and Territory laws that are not excluded by the Act — general
1.2 (1) [Application] For paragraph 16 (2) (b) of the Act, subsection 16 (1) of the Act does not apply to a law of a State
or Territory of a kind that is mentioned in this regulation.
Note Under subsection 16 (1) of the Act, the Act is intended to apply to the exclusion of specified laws of a State or
Territory so far as they would otherwise apply in relation to an employee or employer. The subsection lists the kinds of
laws that are excluded.
However, subsection 16 (1) does not apply to a law of a State or Territory so far as the law is prescribed by the
regulations as a law to which the subsection does not apply.
1.2 (2) Rights and obligations — general Subsection 16 (1) does not apply to a law of a State or Territory (including a
law relating to appeals) to the extent to which it relates to compliance with an obligation:
(a)

under:
(i)

that law; or

(ii)

another law of a State or Territory;

which would otherwise be excluded by subsection 16 (1) of the Act; and
(b)
…

in respect of an act or omission which occurred prior to the reform commencement.

87 W.A.I.G.
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1.2 (4) Termination of employment Subsection 16 (1) does not apply to a law of a State or Territory (including a law
relating to appeals) to the extent to which it relates to a termination of employment that occurred before the reform
commencement.”
12 The Federal Act became operative on 27 March 2006. The Federal Act clearly seeks to exclude the jurisdiction of this
Commission to deal with industrial matters between employers and employees where the employer is a constitutional
corporation. This is so except for certain exempt matters stated in the Federal Act and certain excluded matters protected via
the Federal Regulations. The High Court upheld the constitutional validity of these provisions, which seek to override the
State jurisdiction, in New South Wales v The Commonwealth (2006) 156 IR 1.
13 I am persuaded by the material tendered in evidence on behalf of the respondent that the respondent is a constitutional
corporation, and hence subject to the federal provisions (see Aboriginal Legal Service of Western Australia Incorporated v
Mark James Lawrence 87 WAIG 856). The applicant named the respondent in his application as Monadelphous Engineering
Associates. The respondent identified the correct name of the respondent as Monadelphous Engineering Associates Pty Ltd.
Mr Monaghan then in a submission following the hearing suggested that he was employed by the Western Region and that this
division is not incorporated. In my view this is improbable and the applicant is bound by the application as made.
14 In relation to the applicant’s claim for unfair dismissal, there is a regime for claims of unfair dismissal established in the
Federal Act (see Part 12, Division 4, Subdivision B). More specifically though the claim does not fall within the terms of the
exclusion provided in regulation 1.2(4), and so cannot be heard by this Commission, as the termination of employment
occurred after the “reform commencement”, ie after 27 March 2006 (see Elizabeth Mary Jackson v Chemeq Limited 86 WAIG
3283, David Robert Hartley v Skilled 86 WAIG 3261 and Elizabeth Louise Thomas v Compass Group (Australia) Pty Ltd 86
WAIG 3281). For that reason the claim of unfair dismissal is outside the jurisdiction of this Commission and must be
dismissed.
15 The claim for denied contractual benefit is more complex. In brief, having determined that the respondent falls within the
provisions of the Federal Act, there are two aspects to the question of jurisdiction; one which involves the coverage of the
Federal Act generally, and the other which applies specifically to the Federal Regulations. Neither party raised those
arguments, but they must be dealt with here.
16 As to the coverage of the Federal Act, Smith SC in Gwenda May Smith v Albany Esplanade Pty Ltd t/a The Esplanade Hotel
87 WAIG 509 stated:
“122.

The validity of s 16(1) was recently considered by the High Court in New South Wales v The Commonwealth
(2006) 156 IR 1. One of the issues raised by the State of Western Australia in that matter was that s 16(1) was
invalid because it sought to exclude the operation of State laws on matters in relation to which the
Commonwealth had not attempted to legislate. One example of matters Western Australia identified as a matter
that the WR Act does not regulate is the enforcement of contractual entitlements. At [367] of the judgement of
Gleeson CJ, Gummow, Hayne, Haydon and Crennan JJ, their Honours set out the argument as follows:
"Western Australia also contended that in numerous respects s 16 attempts to invalidate State laws
despite having failed to enact any corresponding federal law. Western Australia said, for example,
that s 16(1)(d) provides that the new Act is intended to apply to the exclusion of a State or Territory
law providing for the variation or setting aside of rights and obligations arising under a contract of, or
arrangement for, employment that a court or tribunal finds to be unfair. The only provisions in the
new Act dealing with unfair contracts are ss 832-834, and they only deal with contracts binding on
independent contractors, not employees. Hence s 16(1)(d) applies to the exclusion of Pt 9 of Ch 2 of
the Industrial Relations Act 1996 (NSW), dealing with unfair contracts of employment. The State law
is excluded, but no federal law applies. Western Australia contended that there were various other
examples of this. One was said to relate to s 16(1)(e) which, read with s 16(3)(c), indicates an
intention to apply the new Act to the exclusion of State laws dealing with the exercise of rights by a
representative of any trade union to enter premises for any purpose other than occupational health and
safety; yet the new Act only deals with the exercise of rights of entry pursuant to Divs 4, 5 and 6 of Pt
15 by officials of organisations registered under the new Act for certain purposes. Attention was
drawn to the fact that 'trade union' is defined in s 4(1) to include organisations of employees whether
or not registered under the new Act. Another example related to State Acts of the kind referred to in
par (b) of the definition of State or Territory industrial law in s 4(1), so far as they deal with matters
for purposes other than one of the 'main purposes' specified in that part of the definition. Western
Australia submitted that those State Acts are excluded by s 16(1)(a) without any substantive
regulation of the subject in the new Act itself. Other examples, developed in considerable detail,
related to the making of regulations under s 16(4) in relation to discrimination legislation, matters
listed in s 16(3), redundancy provisions, and the enforcement of contractual entitlements."

123.

The majority of the High Court then went on to consider the arguments put on behalf of the Commonwealth at
[369] where they stated:
"The Commonwealth's arguments. The Commonwealth specifically declined to contend that if a
Commonwealth law simply sought to exclude State law in a field and made no provision whatever on
the same subject-matter it was within power. The Commonwealth contended rather that it was open to
the Commonwealth Parliament to indicate the relevant field it intended to cover to the exclusion of
State law, that s 109 would then operate even though the Commonwealth had not made its own
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detailed provisions about every matter within that field which State law dealt with, and that it sufficed
for the Commonwealth to have some provisions dealing with aspects of the field, leaving others
unregulated. The Commonwealth submitted that the relevant field was to be identified, not by
reference to the areas regulated by State law, but by reference to the terms of the Commonwealth law.
It was concluded above that the Commonwealth has power to regulate the relationships between
employees and employers as defined in ss 5(1) and 6(1) by reliance on the heads of power referred to
in paras (a), (e) and (f) of the definition of 'employer' in s 6(1). The Commonwealth submitted that it
was open to the Parliament to identify the rights and obligations arising out of those relationships of
employees and employers as a field, and to indicate an intention to cover that field (or, as here, part of
it, because of the limitations to s 16(1) and the operation of s 16(2) and (3)). On the construction of s
16(1) accepted above, (at [353]-[359]) the Commonwealth chose to exclude State law only in respect
of the relations of employees and employers as defined in ss 5(1) and 6(1)."
124.

The majority then held at [370] that the Commonwealth submissions were to be preferred and that the
Commonwealth was not precluded from defining a field of relationships between s 5(1) employees and s 6(1)
employers, and only occupying parts of that field. The effect of the decision of the High Court is that it
determined that s 16(1) was a valid law of the Commonwealth.

125.

The Court, however, did not expressly make any findings about what aspects of the field created by s 16 were
occupied and whether there were any parts of the relationship between an employee and an employer who is a
constitutional corporation that were left unregulated. It is clear that s 16(2) expressly provides for parts of the
employment relationship that are unregulated but the question arises whether there is any part of the field within
s 16(1) itself and in particular s 16(1)(a) that restricts the field of employment relationships between employers
and employees to that which is not regulated by the provisions of the WR Act. The rules that govern statutory
interpretation may provide some assistance in resolving this question. One well established principle of
statutory construction is that all words in a statute must be given meaning and effect (see DC Pearce and
RS Geddes, Statutory Interpretation in Australia (6th ed) at [2.22] and the cases cited therein). The opening
words of s 16(1) of the WR Act are "This Act is intended to apply to the exclusion of all the following laws …"
By the use of the words "This Act" it could be argued that the provisions of the following laws which include
the provisions of the IR Act that are excluded are those restricted to the subject matters found in the provisions
of the WR Act which are outside s 16 itself as s 16(1) of WR Act does not say "The provisions of the following
laws of a State … are excluded." The difficulty with that argument is that s 16(1)(d) of the WR Act squarely
raises a statutory area of an employment relationship that exists in New South Wales in respect of the setting
aside of unfair contracts which is otherwise unregulated by the WR Act. If it is the case that the ousted subject
matter is to be construed as outside s 16(1) generally, s 16(1)(d) of the WR Act would have no scope for
operation.

126.

For these reasons it is my opinion that s 16(1)(a) of the WR Act excludes the jurisdiction of the Commission to
deal with claims for contractual benefits as the provisions of the IR Act have been rendered inoperative in
respect of persons employed by constitutional corporations by the operation of s16(1).”

I respectfully agree with this reasoning of Smith SC.
17 There is then the issue of whether, by virtue of the Federal Regulation 1.2.2, the merits of this contractual benefits claim may
be heard.
18 I addressed this issue in Gary Phillips v TR7 Pty Ltd 86 WAIG 2646 and stated at that time:
“23.

Regulation 1.2(2) requires that the act or omission must have occurred prior to the commencement of Work
Choices, i.e. 27 March 2006. The act or omission is the non-payment of the benefit which, if payable, the
applicant identifies correctly as being due by 31 December 2005 or no later than the date of termination. I
assume this date to be 16 March 2006, but make no finding at this point. Therefore, this aspect of the
Regulation is satisfied. Whilst the application was lodged on 11 April 2006, after the commencement of Work
Choices, the act or omission predates the commencement.

24.

The Regulation requires also that Work Choices does not apply to a law of a State, “to the extent to which it
relates to compliance with an obligation” under that law or another law of the State. The obligation is the
obligation to pay the benefit arising from the contract of employment. The parties agree on this. The
jurisdiction exercised by the Commission is pursuant to s.23(1) (see HotCopper v SAAB (op cit); Matthews v
Cool or Cosy Pty Ltd 84 WAIG 199). The applicant has a right to seek a remedy under s.29(1)(b)(ii). There is
no aspect of the Act, as far as this application is concerned, which causes an obligation to pay. Both parties
agree on this point.

25.

The point of difference is that the applicant submits that the obligation arises under ‘another law’. Counsel for
the applicant submits that the obligation arises under ‘another law of a State’, being the common law of the
State. The respondent says, “The IR Act does not confer a general jurisdiction on the Commission to hear and
determine common law claims”.

26.

The jurisdiction is a limited jurisdiction to hear and determine denied contractual benefit claims within
prescribed limits. The applicant submits, “the common law was a Colonial law and became State law when the
Constitution was enacted”. The applicant then went on to explain why he says, “the common law is not beyond
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the scope of Regulation 1.2(2)”. Within the context of Work Choices, I do not agree with this submission. In
my view, when one looks at the construction of s.16 and Regulation 1.2(2) of Work Choices, and the legislation
as a whole, a reference to a State law in Work Choices is a reference to a statute of the State, not the common
law.
27.

Regulation 1.2(2) provides that some limited pre-existing matters may still be heard by the Commission. In this
case the obligation under a law concerns ‘that law’ or ‘another law’ and requires that these laws are laws “which
would otherwise be excluded by subsection 16(1) of the Act”. Section 16(1)(a) to (e) identifies the laws to be
excluded. Subsection (1)(a) concerns a State or Territory industrial law. Section (4) of Work Choices defines a
State or Territory industrial law as:
“State or Territory industrial law means:
(a) any of the following State Acts:
(i)

the Industrial Relations Act 1996 of New South Wales;

(ii)

the Industrial Relations Act 1999 of Queensland;

(iii)

the Industrial Relations Act 1979 of Western Australia;

(iv)

the Fair Work Act 1994 of South Australia;

(v)

the Industrial Relations Act 1984 of Tasmania; or

(b) an Act of a State or Territory that applies to employment generally and has one or more of the following as
its main purpose or one or more of its main purposes:
(i)

regulating workplace relations (including industrial matters, industrial disputes and industrial action,
within the ordinary meaning of those expressions);

(ii)

providing for the determination of terms and conditions of employment;

(iii)

providing for the making and enforcement of agreements determining terms and conditions of
employment;

(iv)

providing for rights and remedies connected with the termination of employment;

(v)

prohibiting conduct that relates to the fact that a person either is, or is not, a member of an industrial
association (as defined in section 240); or

(c) an instrument made under an Act described in paragraph (a) or (b), so far as the instrument is of a
legislative character; or
(d) a law that:
(i)

is a law of a State or Territory; and

(ii)

is prescribed by regulations for the purposes of this paragraph.”

28.

The Act is identified specifically in clause (a)(iii). Clauses (b) and (c) refer to an ‘Act of a State’ or ‘an
instrument made under an Act’. Section 38 of the Acts Interpretation Act 1901 refers in part to, “An Act passed
by the Parliament of a State may be referred to by the term ‘State Act’”. Clause (d) relates to a law of a State
which is prescribed by the regulations. The remainder of section 16(1) (b) to (e), relates to specific matters,
namely ‘leave other than long service leave’, ‘equal remuneration for work’, varying right in unfair contracts, or
rights of a union representative to enter premises. I would add that sections 16(2) and 16(6) have no application
in this matter. In my view, the construction of section 16, and indeed if one looks more broadly at Work
Choices, is to define specifically statutes of State Parliaments which are excluded or alternatively matters
regulated in the employment relationship by such statutes. I therefore do not consider that this application, on
the submission of the parties, is covered by Regulation 1.2(2).

29.

For the reasons expressed above I do not consider this application falls within the exemptions provided by
Regulations 1.2(2) or 1.2(4). On the submissions before me, if I comprehend them correctly, I would find that I
do not have jurisdiction to hear the application. I say it in this way because the argument, at least in relation to
Regulation 1.2(2), appears to be confined to whether the application can be said to fall within the scope of that
Regulation (paragraphs 2 and 4 of the respondent’s submission, paragraph 28 of the applicant’s submission).
This is as opposed to whether the application is beyond the scope of Work Choices (see paragraphs 37 to 39 of a
recent decision of Kenner C in Donna Laura Leo v Community Choice Financial Services Pty Ltd & Ors
(unreported 2006 WAIRC 04720)). However, I am concerned as to whether the Commission’s letter of 25 May
2006 could be seen to have had the effect of limiting the parties’ arguments in any way to simply a matter of
interpretation. The applicant’s letter of 24 May 2006, and on their face, paragraphs 3, 25 and 26 of the
applicant’s submissions, appear to suggest a broader issue. Therefore, before I conclude my reasoning on the
issue of jurisdiction, and before I issue any order, I will call the matter on for mention to ascertain whether the
parties require properly any further submission.”

19 Smith SC considered my reasoning and expressed a different view in Albany Esplanade (op cit) and John Ralph Forster v
Australia Imperial Financial Services Pty Ltd 87 WAIG 2485. I quote the relevant passages in full for completeness.

2634

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

87 W.A.I.G.

“137.

The relevant part of reg 1.2 of the WRR provides s 16(1) does not apply to a law of a State to the extent to
which it relates to compliance with an obligation under that law and in respect of an act or omission which
occurred prior to the reform commencement. The issue in this matter is whether a claim for contractual benefits
brought under s 29(1)(b)(ii) of the IR Act relates to compliance with an obligation under the IR Act.
Immediately following the filing of the claim under s 29(1)(b)(ii) but for the operation of s 16(1) of the WR Act,
the Commission is seized with jurisdiction to exercise its powers under s 23(1) and s 27 to deal with the claim
pursuant to s 28 and is required to act with due speed pursuant to s 22B.

138.

The expression "relates to" connotes a wide connection between two subject matters. The breadth of the
expression is considered by DC Pearce & RS Geddes, Statutory Interpretation in Australia (6th ed) at [12.7]. At
page 360 the learned authors consider a number of authorities in which the expression has been considered.
They then state:
"Nonetheless the expression is 'of broad import': per Toohey and Gaudron JJ in O'Grady v Northern
Queensland Co Ltd (1990) 169 CLR 356 at 374; 92 ALR 213 at 226. In the same case, McHugh J
said (at 376; 228) the phrase 'requires no more than a relationship, whether direct or indirect, between
two subject matters'. The words are 'among the broadest which could be used to denote a relationship
between one subject matter and another': per Lehane J in Nordland Papier AG v Anti-Dumping
Authority (1999) 93 FCR 454 at 461; 161 ALR 120 at 126. However, the relationship must be
between distinct subjects or subject matters. Accordingly, the words will not usually be apt to refer to
a relationship or connection between the same person, albeit that he or she is acting in different
capacities: Harris v FCT (2001) 189 ALR 611 at 617."

139.

Although the words "relates to" usually refers to different subjects, these words when used in reg 1.2(2) refer to
a connection between the provisions of the IR Act generally and compliance with a provision that creates or
raises an obligation under the IR Act.

140.

In my opinion where an application is made under s 29(1)(b)(ii) of the IR Act, a direct relationship is raised
between this provision which prima facie creates a right for an individual to have the application dealt with and
the obligation on the Commission to deal with the application (being a duty) pursuant to the provisions referred
to in paragraphs [132] and [136] of these reasons.

141.

The additional requirement of reg 1.2(2) which must be invoked to save a contractual benefit claim being
excluded by s 16(2) of the WR Act is that the obligation must be "in respect of" an act or omission which
occurred prior to the reform commencement. The learned authors of Statutory Interpretation in Australia (6th
ed) point out at [12.7] at page 359 that the words "in respect of" have a like effect to "in relation to", "relating
to", "related to" and "with respect to". In this matter the obligation on the Commission to deal with the
Applicant's claim has a direct relationship with an act or omission which occurred prior to the reform
commencement. The act or omission in this matter is the act of the Applicant's employment coming to an end
on 2 March 2006. The reform referred to in reg 1.2(2) commenced on 27 March 2006.

142.

I am also of the opinion that reg 1.2(4) could also be applied to save the jurisdiction of the Commission to deal
with the Applicant's claim for pay in lieu of notice in this matter if there was a finding by this Commission that
the Applicant's employment was terminated by the Respondent as the Applicant’s claim for denied contractual
benefits squarely relates to the termination of her employment. However as no finding has been made that her
employment was terminated by the Respondent orders will be made that each claim be dismissed.”

In Forster Smith SC stated:
“17.

In this matter the relevant law of the State is the IR Act as a whole which includes not only the provisions that
provide standing to an individual to bring a claim that he or she has been denied a contractual benefit but also
the provisions that invest the Commission with duties and obligations to deal with claims in respect of
contractual benefits. As discussed above at paragraphs [138] to [139] of Albany Esplanade Hotel the words
“relates to” connote a broad connection between the whole of provisions of the IR Act and an “obligation”
under the IR Act. At paragraph [140] of Albany Esplanade Hotel, I expressed an opinion that an “obligation”
under the IR Act is imposed on the Commission by operation of ss 22B, 23(1), 26(1) and (2), 27, 32, 34, 35 and
36 to deal with an application made under s 29(1)(b)(ii) of the IR Act. The Respondent in essence argues this
interpretation is incorrect and that the only obligation that arises is a claim to enforce a common law contract.
Consequently, it is said that no obligation arises under the provisions of the IR Act. With respect I do not agree.

18.

Whilst the Respondent has referred to the definition of “obligation” at law as being promissory, that definition
does not take account of statutory obligations which are not promissory. The Macquarie Dictionary Online as
at 11 May 2006 defines the word “obligation” among other meanings as “the binding power or force of a
promise, law, duty, agreement”. A legal duty is imposed on the Commission or alternatively vested in the
Commission to deal with a claim brought under s 29(1)(b)(ii) of the IR Act by conciliation and if necessary by
arbitration by the scheme of the IR Act. Section 29(1)(b)(ii) of the IR Act enables “an employee” to refer an
“industrial matter” to the Commission where that matter is a claim that he or she has not been allowed a benefit
under his or her contract of employment. Pursuant to s 32(1) of the IR Act a mandatory duty is imposed on the
Commission to resolve the matter by conciliation unless the Commission is satisfied that the resolution of the
matter would not be assisted by so doing. (See findings made in relation to the requirement of the duty created
by s 32(1) of the IR Act in Skilled Rail Services Pty Ltd v Construction, Forestry, Mining and Energy Union of

87 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

2635

Workers (2006) 86 WAIG 2509 at [33] to [45].) Pursuant to s 23(1) of the IR Act the Commission is
empowered to enquire into and deal with any industrial matter. In doing so pursuant to s 22B of the IR Act the
Commission is required to act with due speed. Under s 32A of the IR Act the Commission’s conciliation and
arbitration functions are to and may be performed at any time and from time to time as and when their
performance is necessary or expedient.
19.

When exercising its jurisdiction mandatory duties are also imposed on the Commission by s 26(1) and (3) of the
IR Act. In particular, s 26(1)(a)and (b) of the IR Act provide:
“In the exercise of its jurisdiction under this Act the Commission —
(a)

shall act according to equity, good conscience, and the substantial merits of the case without
regard to technicalities or legal forms;

(b)

shall not be bound by any rules of evidence, but may inform itself on any matter in such a
way as it thinks just;”

20.

The Commission when dealing with an industrial matter is empowered to exercise the powers in s 27 and make
orders in the form of an order or declaration and in so doing is required to follow the process in ss 34, 35 and 36
of the IR Act. When regard is had to all of these provisions of the IR Act it is apparent that it can be said that
on the filing of an application under s 29(1)(b)(ii) of the IR Act an “obligation” in the form of a statutory duty is
invoked which requires the Commission to deal with the application. I do not agree that all that occurs when a
claim is made under s 29(1)(b)(ii) of the IR Act is that a remedy for a common law claim arises. Whilst that
may be one consequence that may occur when the Commission deals with a claim, the provision of a remedy is
not the only consequence open. For example, the parties may reach a settlement of the claim with the assistance
of the Commission through conciliation conducted under s 32 of the IR Act or the Commission could refrain
from hearing or determining the matter under s 27(1)(a)(i) of the IR Act if it is satisfied the matter is trivial. In
any event the Commission has no power to provide all common law remedies and in making any decision as to
the merits of a claim it may take into account matters that would not be admissible in a court vested with
jurisdiction to hear and determine common law claims in contract. Although s 29(1)(b)(ii) provides standing to
an employee to bringing a claim that is founded in the common law, the action is not a common law action but a
referral of a specific class of an “industrial matter”, namely a claim that an employee has been denied a
contractual benefit.

21.

In my opinion it is not necessary to have regard to a liberal interpretation when interpreting reg 1.2(2)(a) of the
WR Regs as I am not satisfied that any ambiguity arises in respect of the words “relates to compliance with an
obligation” because the context of those words are not confined to causes of action that arise under or are
created by the IR Act. It is clear the word “obligation” when read in its context in reg 1.2(2)(a) of the WR Regs
has a broader meaning than the meaning contended by the Respondent.

22.

However, if any ambiguity in the use of the word “obligation” in reg 1.2(2)(a) of the WR Regs could be said to
arise then it is open to apply the remedial beneficial rule of statutory interpretation and interpret reg 1.2(2)(a) of
the WR Regs in a manner favourable to the Applicant as he is a person who is to benefit from the provision.
Consequently, to the extent that it could be is necessary to rely upon this rule to support the construction of
reg 1.2(2)(a) of the WR Regs that an “obligation” referred in reg 1.2(2)(a) of the WR Regs includes the
obligation on the Commission to deal with the Applicant’s claim in accordance with the powers and duties in
the IR Act, I do so.

24.

In my opinion in the context of reg 1.2(2) of the WR Regs the words “in respect of” simply require in the broad
sense a rational link or connection between the “obligation” and an act or omission that occurred prior to the
commencement of the Work Choices Act as the words “in respect of” are not qualified and are connected with
the words “act or omission” which are in themselves words of wide impart.

25.

In this matter the Applicant’s claims are made pursuant to the rights and obligations set out in the contract. The
Applicant and the Respondent entered into the contract on 29 July 2003. In my opinion a direct connection
arises between the “act” of entering into the contract of 29 July 2003 (which is an act that occurred before the
reform commencement) and the obligation on the Commission to deal with the Applicant’s claims arising under
the express terms of the contract in accordance with the provisions of the IR Act.”

20 It is clear that different arguments were put by the parties before Smith SC and before myself in the above applications.
However, to put it more simply for the parties to this application, I considered that, in a denied contractual benefit claim, the
obligation to pay was due to the contract. I did not interpret the words of the Federal Regulations, namely, “to the extent to
which it relates to compliance with an obligation” under the State Act to extend to such a claim. My interpretation placed
particular emphasis on the word ‘obligation’, and there being no obligation to pay arising from the State Act. This is not to
ignore the requirement that the words of the Regulation be interpreted as a whole and in the context of the Act. However, I did
not consider the words ‘relates to’ and ‘compliance with’ could enable a link to be made to the provisions of the State Act
which may be accessed in resolution of a denied contractual benefits claim.
21 Smith SC, for the reasons expressed, interpreted the words of the Regulations more broadly and beneficially. I have had the
opportunity since my earlier judgment to assess again the words of this Regulation, and I have had the benefit of having read
and considered carefully the decisions of Smith SC. However, I respectfully consider the more narrow interpretation of the
Regulation, which I applied in my earlier judgment, to be correct. Whilst it is correct to give broad scope to the words “relates
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to”, the words “compliance with an obligation” under the State Act, in my view, cannot be read to include any application,
which then gives rise to the Commission being obliged to act. This would speak against the otherwise strict approach of
Federal Act to negate the powers of the Commission. There is a temporal component given to the Federal Regulation, namely,
“an act or omission which occurred prior to the reform commencement”. This limits the extent of the Regulation and could be
seen as providing for the natural completion of any claims such that it meets the “common law presumption that legislation is
not to be construed as taking away existing rights, unless the contrary intention is shown with reasonable certainty (Maxwell v
Murphy (1956) 96 CLR 261 at 267)” (see Wheeler J in BHP Billiton Iron Ore Pty Ltd v Construction, Forestry, Mining &
Energy Union of Workers & Anor 86 WAIG 1206 at paragraph 7). This might be said to be apt given the heading of the
Regulation, namely, “Rights and Obligations – General”, but if Federal Regulation 1.2.2 can be said to be a coverall provision
then there would be no need to have made provision for other matters within Federal Regulation 1.2.
22 For the above reasons I would dismiss the application for denied contractual benefit for want of jurisdiction. If I am wrong on
this point, the error can only be corrected on appeal. However, I note that the commencement of the employment relationship
and the making of the contract was more than one year after the commencement of operation of the Federal Act. I doubt in any
event then that the application could be said to satisfy the second part of the Regulation, namely, “in respect of an act or
omission which occurred prior to the reform announcement”.

2007 WAIRC 01069
PARTIES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
CHRISTOPHER MONAGHAN
APPLICANT
-vMONADELPHOUS ENGINEERING ASSOCIATES
RESPONDENT

CORAM
DATE
FILE NO
CITATION NO.

COMMISSIONER S WOOD
FRIDAY, 7 SEPTEMBER 2007
B 105 OF 2007
2007 WAIRC 01069

Result
Representation
Applicant
Respondent

Application dismissed for want of jurisdiction
Mr C Monaghan
Ms A Haldane
Order

HAVING heard Mr C Monaghan on behalf of the applicant and Ms A Haldane on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
THAT the application be and is hereby dismissed for want of jurisdiction.
(Sgd.) S WOOD,
Commissioner.

[L.S.]
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CORAM
DATE
FILE NO
CITATION NO.

COMMISSIONER S WOOD
FRIDAY, 7 SEPTEMBER 2007
U 105 OF 2007
2007 WAIRC 01070

87 W.A.I.G.

Result

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

2637

Application dismissed for want of jurisdiction

Representation
Applicant

Mr C Monaghan

Respondent

Ms A Haldane
Order

HAVING heard Mr C Monaghan on behalf of the applicant and Ms A Haldane on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
THAT the application be and is hereby dismissed for want of jurisdiction.
(Sgd.) S WOOD,
Commissioner.

[L.S.]

2007 WAIRC 01071
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES

VASUDEVAN (DAVID) PILLAI
APPLICANT
-vPJL DIESEL ELECTRIC PTY LTD
RESPONDENT

CORAM

COMMISSIONER J L HARRISON

DATE

FRIDAY, 7 SEPTEMBER 2007

FILE NO/S

U 10 OF 2007, B 10 OF 2007

CITATION NO.

2007 WAIRC 01071

Result

Dismissed
Order

WHEREAS these are applications pursuant to s29(1)(b)(i) and (ii) of the Industrial Relations Act 1979; and
WHEREAS on 18 and 25 January 2007 and 1 February 2007 the Registry of the Commission wrote to the applicant advising that
his applications could not proceed until he lodged Statutory Declarations of Service; and
WHEREAS on 20 February 2007 the Commission wrote to the applicant to advise that service of the applications should be
effected in accordance with the Regulations under the Industrial Relations Act 1979 by no later than the 6 March 2007 or the
matters could not proceed; and
WHEREAS on 6 March 2007 the applicant contacted the Commission to advise that he wished to proceed with his applications and
would confirm this in an email and the applicant was again requested to effect service of the applications; and
WHEREAS the applicant did not contact the Commission nor was service of the applications effected after this date; and
WHEREAS on 6 July 2007 the Commission wrote to the applicant advising that if no contact was made by 6 August 2007, the
applications would be listed for a show cause hearing as to why the matters should not be dismissed; and
WHEREAS the applicant did not contact the Commission by this date; and
WHEREAS the matters were listed for a show cause hearing on 7 September 2007 and the applicant was advised that failure to
attend would result in an order issuing dismissing the applications; and
WHEREAS the applicant did not attend the hearing;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders THAT the applications be and are hereby dismissed for want of prosecution.
[L.S.]

(Sgd.) J L HARRISON,
Commissioner.
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2007 WAIRC 01037
PARTIES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
RAGNAR PURJE
APPLICANT
-vBISHOP OF BROOME CURRENTLY BISHOP CHRISTOPHER SAUNDERS
RESPONDENT

CORAM
DATE
FILE NO
CITATION NO.

COMMISSIONER S WOOD
TUESDAY, 28 AUGUST 2007
B 84 OF 2007
2007 WAIRC 01037

Result
Representation
Applicant
Respondent

Application discontinued
Mr R Purje
Mr I Curlewis of Counsel
Order

WHEREAS this is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979; and
WHEREAS a conciliation conference was convened on 1 August 2007 at the conclusion of which the matter was resolved; and
WHEREAS the applicant advised the Commission on 9 August 2007 that he wanted to discontinue the application; and
WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial
Relations Act 1979;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders THAT the application be and is hereby discontinued.
(Sgd.) S WOOD,
Commissioner.

[L.S.]
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
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APPLICANT
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RESPONDENT

CORAM
DATE
FILE NO
CITATION NO.

COMMISSIONER S WOOD
TUESDAY, 28 AUGUST 2007
U 84 OF 2007
2007 WAIRC 01038

Result
Representation
Applicant
Respondent

Application discontinued
Mr R Purje
Mr I Curlewis of Counsel
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Order
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979; and
WHEREAS a conciliation conference was convened on 1 August 2007 at the conclusion of which the matter was resolved; and
WHEREAS the applicant advised the Commission on 9 August 2007 that he wanted to discontinue the application; and
WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial
Relations Act 1979;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders THAT the application be and is hereby discontinued.
(Sgd.) S WOOD,
Commissioner.

[L.S.]

2007 WAIRC 01031
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES

ANDREW JAMES REAY
APPLICANT
-vLORD & COMPANY
RESPONDENT

CORAM

COMMISSIONER S M MAYMAN

DATE

TUESDAY, 28 AUGUST 2007

FILE NO/S

B 98 OF 2007

CITATION NO.

2007 WAIRC 01031

Result

Application discontinued

Representation
Applicant

Mr A Reay

Respondent

Mr K E Lord

Order
WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979;
AND WHEREAS on 26 July 2007 the Commission convened a conference for the purpose of conciliating between the parties;
AND WHEREAS at the conclusion of the conference agreement was reached between the parties;
AND WHEREAS on 14 August 2007 the applicant filed a Notice of Discontinuance in respect of the application;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders:
THAT this application be, and is hereby discontinued.
[L.S.]

(Sgd.) S M MAYMAN,
Commissioner.

2640

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

87 W.A.I.G.

2007 WAIRC 01012
PARTIES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
GEORGE SOURIS
APPLICANT
-vJAMIE PIRIE, WORKPAC
RESPONDENT

CORAM
DATE
FILE NO
CITATION NO.

COMMISSIONER S WOOD
MONDAY, 20 AUGUST 2007
B 102 OF 2007
2007 WAIRC 01012

Result
Representation
Applicant
Respondent

Application discontinued
Mr G Souris
Ms T Moltoni
Order

WHEREAS this is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979; and
WHEREAS a conciliation conference was convened on 12 July 2007 at the conclusion of which the matter was adjourned; and
WHEREAS the applicant advised the Commission on 9 August 2007 that he wanted to discontinue the application; and
WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial
Relations Act 1979;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders THAT the application be and is hereby discontinued.
(Sgd.) S WOOD,
Commissioner.

[L.S.]

2007 WAIRC 00994
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES

MATTHEW STEEL
APPLICANT
-vMAXAIR SYSTEMS
RESPONDENT

CORAM

COMMISSIONER J L HARRISON

DATE

MONDAY, 13 AUGUST 2007

FILE NO/S

B 49 OF 2007

CITATION NO.

2007 WAIRC 00994

Result

Discontinued
Order

WHEREAS this is an application pursuant to s29(1)(b)(ii) of the Industrial Relations Act 1979; and

87 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

2641

WHEREAS on 23 April 2007 the Commission set down a conference for 17 May 2007 for the purpose of conciliating between the
parties; and
WHEREAS on 2 May 2007 the applicant advised the Commission that he had reached an agreement in respect of the application
and the conference was vacated; and
WHEREAS on 24 May 2007 the applicant filed a Notice of Discontinuance in respect of the application; and
WHEREAS on 5 July 2007 the respondent consented to the matter being discontinued;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders:
THAT this application be, and is hereby discontinued.
(Sgd.) J L HARRISON,
Commissioner.

[L.S.]

2007 WAIRC 00995
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES

ZOE CATHERINE THOMPSON
APPLICANT
-vJUSTIN SMITH - THE MORTGAGE GALLERY
RESPONDENT

CORAM

COMMISSIONER J L HARRISON

DATE

MONDAY, 13 AUGUST 2007

FILE NO/S

B 348 OF 2006

CITATION NO.

2007 WAIRC 00995

Result

Discontinued
Order

WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979; and
WHEREAS on 28 July 2006 Deputy Registrar Bastian pursuant to a delegation under Regulation 64 of the Industrial Relations
Commission Regulations 2005 conducted conciliation proceedings between the parties, however, agreement was not reached; and
WHEREAS the application was set down for hearing and determination on 18 and 19 December 2006 which dates were later
changed at the request of the respondent to 5 and 6 February 2007; and
WHEREAS on 4 February 2007 the applicant’s representative advised the Commission that the parties had reached an agreement
and the hearing was vacated; and
WHEREAS on 16 March 2007 the applicant’s representative applied for an order in the terms of the settlement; and
WHEREAS the application was set down for hearing on 2 May 2007 in relation to the application for an order in the terms of the
settlement; and
WHEREAS on 30 April 2007 the applicant’s representative advised that the terms of settlement had been complied with and the
hearing was vacated; and
WHEREAS on 28 May 2007 the applicant filed a Notice of Discontinuance in respect of the application; and
WHEREAS on 5 July 2007 the respondent consented to the matter being discontinued;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders:
THAT this application be, and is hereby discontinued.
[L.S.]

(Sgd.) J L HARRISON,
Commissioner.
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES

BEVERLEY KATHLEEN WOOD
APPLICANT
-vCHAS NILLSON - OWNER
QUEEN OF THE MURCHISON HOTEL
RESPONDENT

CORAM

COMMISSIONER S WOOD

DATE

WEDNESDAY, 12 SEPTEMBER 2007

FILE NO

B 112 OF 2007

CITATION NO.

2007 WAIRC 01083

Result

Application discontinued

Representation
Applicant

Mr D Wood

Respondent

Mr C Nillson
Order

WHEREAS this is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979; and
WHEREAS a conciliation conference was convened on 23 August 2007 at the conclusion of which the matter was resolved; and
WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial
Relations Act 1979;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders THAT the application be and is hereby discontinued.
(Sgd.) S WOOD,
Commissioner.

[L.S.]
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Application discontinued`

Representation
Applicant

Mr D Wood

Respondent

Mr C Nillson
Order

WHEREAS this is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979; and
WHEREAS a conciliation conference was convened on 23 August 2007 at the conclusion of which the matter was resolved; and
WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial
Relations Act 1979;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders THAT the application be and is hereby discontinued.
(Sgd.) S WOOD,
Commissioner.

[L.S.]

SECTION 29(1)(b)—Notation of—
Parties

Number

Commissioner

Result

Allan Shawyer

Allied Express Pty Ltd

B 104/2007

Senior Commissioner J H
Smith

Withdrawn

Cheryl Ann Newey

Public Holdings Pty Ltd
(ACN 009 261 330)

B 329/2006

Senior Commissioner J H
Smith

Discontinued
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Recommendation issued

Representation
Applicant

Ms K Carter

Respondent

Ms J Gaines
Recommendation

WHEREAS on 12 April 2006 the applicant made an application to the Public Service Arbitrator (“the Arbitrator”) for an urgent
compulsory conference pursuant to s 44 of the Industrial Relations Act 1979 (“the Act”);
AND WHEREAS on 13 April 2006 an urgent compulsory conference was convened by the Arbitrator in which the Arbitrator was
informed that industrial action was being engaged in by the respondent and its members employees of the applicant in relation to a
dispute between the parties as to the workload, staffing levels and resources applicable to the work of the employees of the
applicant;
AND on 3 May 2006 the Arbitrator convened a further urgent s 44 compulsory conference at the request of the applicant following
advice by the respondent that some ten offices of the applicant at Midland, Perth, Fremantle, Rockingham, Armadale, Joondalup,
Kalgoorlie, Bunbury, Busselton, Collie (“the Offices”) would be closed in their entirety on Thursday 4 May 2006 in support of the
current dispute between the parties;
AND WHEREAS the Arbitrator was informed that the parties had conferred on 24 April 2006 and their positions on the issues in
dispute are set out in a document entitled “Outcomes of Meeting and Further Proposals-Workload and Resourcing Issues – PSAC
11 of 2006” (“the Outcomes”);
AND WHEREAS at the conference the Arbitrator informed the parties that it would make recommendations in relation to the issues
in dispute in an endeavour to assist in the resolution of the dispute;
NOW THEREFORE the Arbitrator pursuant to the powers set out in s 44 of the Act hereby recommends:
(1)

THAT the proposed closure of the Offices for Thursday 4 May 2006 not proceed.

(2)

THAT the parties further confer as to a staggered arrangement to provide workload relief as an interim measure
consistent with that proposed by the applicant in the Outcomes or other such arrangements as may be agreed
between the parties.

(3)

THAT otherwise the employees of the applicant members of or eligible to be members of the respondent
continue to work in accordance with their contract of service.

(4)

THAT the Arbitrator will re-list the application for a further s 44 compulsory conference on a date after 14 days
from today in a further endeavour to resolve the issues in dispute by conciliation.
(Sgd.) S J KENNER,
Commissioner,
Public Service Arbitrator.

[L.S.]
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Catchwords

Industrial law - Application for interim orders - Whether Commission satisfied that interim orders
should be made - Interim orders made to allow parties to further progress range of matters in issue
between them - Industrial Relations Act 1979 (WA) s 44

Result

Interim order issued

Representation
Applicant

Ms K Carter

Respondent

Ms J Gaines
Reasons for Decision

1

The background to this matter is set out in my recommendation of 3 May 2006. Despite several further compulsory
conferences pursuant to s 44 of the Industrial Relations Act 1979 (“the Act”) the parties, whilst having made significant
progress on a number of issues in dispute, have not been able to reach any agreement in relation to caseload management.

2

The State Government in its 2006 - 07 Budget announcement significantly increased the funding of the applicant by some
$140 million over four years. The parties advised the Arbitrator in compulsory conferences that they are presently
working through those funding initiatives in order to determine the most efficient allocation of the increased resources, in
particular, for those providing “front-line” services to children and young people in this State. The applicant has
welcomed the State Government's Budget announcement. The respondent, whilst also welcoming the increase, considered
that the funding initiatives fall short of the present resourcing requirements of the applicant.

3

According to the applicant the State Government’s budget initiative will see an increase in the number of employees
providing care services and support staff by some 87 in 2006 - 07. The respondent disputes this figure and in its own
budget analysis considers that the net increase in additional staff would be about 57 for this period, having regard to those
already previously recruited on an interim basis.

4

Regardless of the differences of view in relation to the total numbers of additional employees that will result from this
year's budget allocation, the Arbitrator requested the parties to confer in relation to how present workloads may be better
managed and how resources should be allocated.

5

At a compulsory conference held on 23 June 2006, the parties addressed an interim strategy for workload management.
The parties sought interim orders in relation to their respective positions. Given the history of the matter, I advised that I
would consider the making of interim orders pursuant to s 44(6)(ba) of the Act to prevent the deterioration of industrial
relations in respect of the present application until further conciliation or arbitration has resolved the matters in dispute.

6

In that connection, the parties informed the Arbitrator that they had reached substantial agreement in relation to an interim
strategy for workload management intended to operate for a period of three months from July 2006. A copy of the
interim strategy document was provided to the Arbitrator. The stated objectives of the interim strategy are to ensure that
appropriate services are delivered to children, families and communities; to ensure that every employee of the applicant
has a reasonable case/workload; and to enable the applicant to meet its legislated and statutory requirements. This interim
strategy has been largely agreed against the background of a number of other issues being discussed by the parties in
relation to workload management and the resourcing of the applicant. In particular, following an evaluation of its terms
conducted in May 2006, the applicant has committed to fully implement the recommendations contained in a report on the
existing Workload Measurement and Management Guidelines, prepared some years ago, for the purposes of measuring
and managing the workload of employees of the applicant.

7

One issue upon which the parties have not been able to agree in the interim strategy is the level of case loads to operate
for its duration. The parties provided to the Arbitrator considerable material in support of their various contentions. For
the applicant it was submitted that for the duration of the interim strategy, there be an interim upper limit of 18 cases for
each case worker. In the interim strategy document, the respondent proposed an alternative of an average workload for
case workers being within a range of 10 to 15 cases per employee, with a maximum number of 18 cases for employees in
exceptional circumstances. The respondent proposed this as a compromise to its initial position of an average workload
for case workers being kept within a range of 10 to 15 cases in absolute terms.

8

However, during the conference on 23 June 2006 the respondent pressed the Arbitrator for interim orders in the terms of
resolutions passed by members of the respondent in early June 2006 in relation to case load limits. The respondent seeks
interim orders that there be a limit of 15 cases as a maximum case load for case workers; for case workers with less than
12 months experience a maximum case load be 10 cases; and that the maximum case load be 10 cases for intensive work
such as investigation, family reunification and other matters.

9

I have carefully considered all of the material before me at this stage of these proceedings. This includes a summary of
some national and international research material in relation to case loads for various categories of work undertaken by
agencies equivalent to the applicant in their respective jurisdictions. For present purposes I do not regard that material as
other than preliminary research. Any interim order that is made by the Arbitrator cannot be regarded as a
predetermination or pre-judgement of the ultimate outcome of this matter, in the event that the issues are not able to be
finally resolved through further negotiations between the parties or conciliation before the Arbitrator. Further any interim
order will enable the parties to progress the range of matters at issue between them, in particular, the evaluation and
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refinement of the workload management tool to provide an ongoing solution to the issue of workload management
generally within the applicant's organisation.
Conclusion
10

The care and protection of children, in particular those who are vulnerable or at risk, is a matter of paramount importance
for the community in this State. Sufficient community resources must be devoted to achieving this objective. The recent
State Budget allocation for 2006 - 07 and beyond, will significantly add to the resources of the applicant and it should be
given every opportunity to do its work. This will require a commitment by the executive of the applicant to ensure that
increased resources are directed to those areas most in need and that those resources are managed as effectively as
possible. In particular, case workers must not be put under undue pressure to commence and complete work beyond their
capabilities nor be encouraged to accept an allocation of cases beyond reasonable limits. By the same measure, the
applicant has to ensure its statutory responsibilities are met.

11

Accordingly, and having taken all of these matters into account for present purposes, I intend to make an interim order as
follows. The interim order will require the parties to adopt the interim strategy for workload management. Save that as to
cl 3.2.2 the case load will provide that generally a workload for case workers will have an upper limit of 15 cases for each
case worker. If circumstances permit it, this case load can be to a maximum of 18 cases for case workers. I would not
wish to prescribe rigid criteria which might justify such an increased case load. In recognition of the matters set out in cl
3.2.1 of the interim strategy, some flexibility is required. Examples could however include circumstances identified by
the respondent such as where very experienced case workers have little or no priority work in a particular work period or
where a case who is on a case worker’s case load is absent from the jurisdiction. There may be other circumstances
where such an increase in case load is warranted without being prescriptive. In the situation where a case load is to be
increased beyond 15 cases, both a Director Community Development and Statewide Services and the respondent are to be
notified.

12

As to cl 5.3, if either party wishes to withdraw from the interim strategy, then the matter is to be referred back to the
Arbitrator in the first instance.

13

The interim order will remain in force for a period of three months commencing on 10 July 2006.

2006 WAIRC 04652
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES

DIRECTOR GENERAL, DEPARTMENT FOR COMMUNITY DEVELOPMENT
APPLICANT
-vCIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA (INCORPORATED)
RESPONDENT

CORAM

PUBLIC SERVICE ARBITRATOR
COMMISSIONER S J KENNER

DATE

THURSDAY, 29 JUNE 2006

FILE NO

PSAC 11 OF 2006

CITATION NO.

2006 WAIRC 04652

Result

Interim order issued

Representation
Applicant

Ms K Carter

Respondent

Ms J Gaines
Interim Order

HAVING heard Ms K Carter on behalf of the applicant and Ms J Gaines on behalf of the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act, 1979, hereby orders –

[L.S.]

THAT an interim strategy for workload management operate for a period of three months from 10 July 2006 in
accordance with the attached schedule.
(Sgd.) S J KENNER,
Commissioner.
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SCHEDULE
INTERIM STRATEGY FOR WORKLOAD MANAGEMENT
1.

OBJECTIVES

1.1

The Department is committed to the implementation of the recommendations of the review of the Workload Management
System.

1.2

This is an interim strategy to manage case and workload while this occurs. The focus of the interim strategy is the staff who
manage case work as described below.

1.3

The objectives of the interim strategy are:
•

to ensure that we deliver appropriate services to children, families and communities

•

to ensure that every worker has a reasonable case/workload

•

to enable the Department to meet its legislative and statutory requirements.

2.

PREMISE OF INTERIM STRATEGY

2.1

Work is managed in an efficient and effective manner at all levels and that the legislative and statutory requirements of the
Department are met.

2.2

To ensure that case work unable to be completed is identified and the responsibility for this is managed at the appropriate
level.

2.3

That work is prioritised and managed in accordance with the Principles of Workload Management for District Offices from
1 May 2006 (the Principles, Attachment A).

2.4

Is a simplified interim without prejudice strategy to apply to the management of case and workload in Community
Development and Statewide Services (CDSS).

3.

DEFINITIONS

3.1

Case
3.1.1

For this exercise, a case is described as an integrated set of activities that collectively seek to address a presented
need or issue for an individual or group of people eg for a family or a community of interest.

3.1.2

As a general rule the case will be identified by the client name – in case work this group is most often taken to
refer to a family or sibling group, however in community work this may refer to a geographical or demographic
‘community of interest’.

3.1.3

A case can be:
- a child in care;
- a family in family support
- an assessment and/or investigation of a child or children in a family or
- a group of tasks associated with a community of interest.

3.2

Case Loads
3.2.1

Applying a numerical ratio to case loads is problematic because of:
- Varying intensity over time (eg: a family support case that becomes a child protection matter that becomes a
court matter)
- Varying complexity of cases
- Varying frequency of the activity levels of work associated with cases
- Varying skill level of workers
- Varying supervision arrangements
- Geographical factors (location of family, travel, communications etc).

3.2.2

For the purposes and duration of this interim workload management strategy there will in general be an interim
upper limit of 15 cases to apply to each case worker. In certain circumstances this upper limit can be increased to
18 cases to apply to each case worker. Such circumstances may include for example, where a case(s) in an
allocated caseload is/are absent from the jurisdiction; where senior and experienced caseworkers have little or no
priority work to perform in any given period and have capacity. In the case of such a proposed increase to the
caseload a Director CDSS and the Union will be informed.

3.2.3

The actual caseload for each caseworker will be monitored through discussions with Managers, Team Leaders and
Case Workers through supervision to ensure that every worker has a reasonable and appropriate workload.
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This interim upper limit of 15 cases, extendable to 18 cases as in cl 3.2.2, will be re-evaluated as part of the
implementation of the recommendations from the review of the workload management system. This review and
upper limit will also be informed by independent research commissioned by the Department on appropriate
caseloads for Western Australian field workers.

Responsibility
3.3.1

The Department for Community Development’s document Quality and Management in CDSS (called the
Accord and is Attachment B), was developed in 2005 and guides our approach to improving quality and
standards in CDSS.
The roles and responsibilities highlighted in the Accord represent the basic themes of our work and help ensure
that we focus on the right things when we work with children, their families, carers and communities.
The Accord sets out the roles and responsibilities of Case Workers (Field staff), Team Leaders, District
Managers, CDSS Directors and Executive Directors CDSS to combine to the best effect.

3.3.2

Consistent with the Accord there are also responsibilities for managing in an efficient and effective manner
work load at each of the levels.
3.3.2.1

Case Workers - are responsible for planning the work to manage the cases allocated to them. It is
the Case Worker’s responsibility to prioritise the services they provide and if they are unable to
complete the priority work it is their responsibility to discuss this with their Team Leader who will
take responsibility for the management of that work.

3.3.2.2

Team Leaders - are responsible for managing the work within their team. However if priority work
cannot be done according to departmental standards it is the Team Leader’s responsibility to notify
the District Manager in writing of any priority work unable to be completed who will take
responsibility for the management of that work.

3.3.2.3

District Managers – are responsible for managing the work within their District. The District
Manager given their overview of all the resources of the District will determine if / how any
priority work can be done. If there are no resources available to do this work, it is the
responsibility of the Manager to notify the appropriate CDSS Director who will take responsibility
for the management of that work. If there are no workload issues then this will also be reported.

3.3.2.4

CDSS Directors – will be responsible for the operational management of priority work notified by
the Manager. The CDSS Director given their overview of all the resources of the Division will
determine if / how any priority work can be done. If there are no resources available to do this
work, it is the responsibility of the Director to notify the Executive Director CDSS who will take
responsibility for the management of that work. If there is no workload issue then this will also be
reported.

3.3.2.5

Executive Director CDSS - will be responsible for the strategic management of the priority work
notified by the Director. The Executive Director CDSS given their overview of all the resources of
the Directorate will determine if / how any priority work can be done. If there are no resources
available to do this work, it is the responsibility of the Executive Director CDSS to bring this to the
attention of Executive.

4.

PROCESS

4.1

Case workers complete and update their individual workload plan (Form 1) on a minimum of a monthly basis.
This form provides a plan of work load for the next month.
Part A consists of a list of priority work to be completed by the caseworker that month;
and
Part B consists of a list of priority work caseworkers have identified that they will be unable to complete that month.

4.2

During supervision, the Case worker and the Team Leader will discuss the workers planned priorities for that month.
The outcome of the supervision will be documented and agreement will be reached on priority work unable to be completed
by the Case Worker and which priority work will become the responsibility of the Team Leader by both parties signing Part
B.

4.3

The Team Leader will identify using Part B:
o

What work can be closed off

o

What work can be re-allocated to another Case Worker

o

What work is unable to be completed that month and will be held by the Team Leader as NLO (Form 2 is
signed by both parties)

In any month, case related work can increase in priority and or intensity. When this occurs, the Team Leader will assist the
Caseworker with the priority setting in accordance with the Principles and determine whether the planned priorities for that
month are to be varied.
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Team Leaders complete their individual workload summary (Form 3) on a minimum monthly basis.
This form provides a summary of work load for the next month.
Part A consists of a list of priority cases to be managed by the Team Leader as NLO that month;
and
Part B consists of a list of priority work Team Leaders have identified that individual case workers will be unable to
complete that month.
and
Part C consists of the work unable to be completed by the whole Team.

4.5

During supervision, the Team Leader and District Manager will discuss the priority work that cannot be completed that
month (Part C).
The outcome of the supervision will be documented and agreement will be reached on priority work unable to be completed
by the team and which will become the responsibility of the District Manager.
District Managers complete their individual workload summary (Form 4) on a monthly basis.
Part A consists of a list of cases to be held by the District Manager as NLO that month;
and
Part B consists of a list of priority work District Managers have identified that the teams will be unable to complete that
month.
Part C summarises the priority work which needs to be referred to the Divisional Director for assistance. This report must be
provided to the Divisional Director on the last day of each month. A nil return must also be completed and submitted to the
Divisional Director if there are no workload issues in the District that month.

4.6

Divisional Directors will review Form 4 (Part C) and must take immediate action to address workload that cannot be
completed at a District level.
Where strategies cannot be put in place to manage case/workload at a Divisional level Divisional Directors will bring this to
the attention of the Executive Director CDSS.

4.7

The Executive Director will take immediate action to address workload that cannot be completed at a Divisional level.
Where strategies cannot be put in place to manage case/workload at a Directorate level the Executive Director CDSS will
bring this to the attention of the Executive.

NOTE: Where District offices have been successfully implementing the current WMT system and it is agreed at the office to
continue to do so, District Managers are required to complete Form 4 (Part C) consistent with the interim strategy and that their
fortnightly cycle coincides with the interim strategy monthly cycle. Refer to Flow Chart (Attachment C)
5.

TIMEFRAMES

5.1

The interim strategy is to be set on a monthly basis at Districts commencing at the week beginning 10 July 2006.

5.2

It is proposed that the interim strategy will proceed for 3 months from date of commencement to allow for the completion
on the development of strategies by the Working Group on those recommendations out of the review.

5.3

During this interim period, the impact and effectiveness of the strategy will be closely monitored on a fortnightly basis.
During this period, it is expected that some finetuning and improvement of the system will be identified that where agreed
will be implemented. After six weeks a mid term assessment will occur. After consideration of this review, if either party
wishes to withdraw from continuation of the system, the matter will be referred back to the Western Australian Industrial
Relations Commission.

5.4

During this period the Department will commission an external consultant to research and advise on appropriate case loads
for Western Australian DCD workers.

6.

RESOURCES

6.1 A team will be established for an initial period of 3 months:
o

to assist Districts with priority work that cannot be completed and has been identified by Divisional Directors or
the Executive Director CDSS as work which must be completed.

o

to provide coaching and mentoring to District Managers, Team Leaders and Caseworkers on the process and
assessments of cases.

o

to ensure that the interim workload management strategy is implemented effectively and consistently across
Districts

The ongoing need for the team will be determined as part of the recommendations of the working group charged with the
implementation of the recommendations from the review of the workload management system
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Interim Strategy (Form 2)
File Note – Priority work unable to be completed
Case:________________________________

File Number:_____________
Work Referred Up

This work is a priority for the Caseworker/Team Leader/Manager, but cannot be completed in the next month, due to
workload.
Priority 1 – 6 (See Principles) __________
Date raised:_____________
Description of work required and unable to be completed:

Initiating Officer – Name/Signature:___________________
Comment (to be completed by person to whom referred):

Name and Signature:_____________________________
Update/Review
Date

Comment

Name and Signature

Notes:
1.

This form may be used to refer cases as well as work within cases.

2.

If the case/work described on this form is of varying priority, indicate the highest priority at the top of the form and
individual priorities in the description.

Interim Strategy - Team Leader Summary of Workload (Form 3)
Team Leader Name:______________________________

Period:____________
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DATE
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Result

Interim Order

Representation
Applicant

Ms K Carter

Respondent

Ms J Gains
Interim Order

HAVING heard Ms K Carter on behalf of the applicant and Ms J Gains on behalf of the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders–

[L.S.]

THAT an interim strategy for caseload management operate for a period of three months from 27 October 2006 in
accordance with the attached schedule.
(Sgd.) S J KENNER,
Commissioner.
SCHEDULE
INTERIM STRATEGY FOR CASELOAD MANAGEMENT

This document has been developed after consultation with all Managers and Team Leaders within CDSS and with CPSU/CSA
delegates. Whilst this document provides for an interim strategy, the parties are committed to working together towards the
implementation of a final workload management strategy.
1.

OBJECTIVES

1.1

The Department is committed to the implementation of the recommendations of the review of the Workload Management
System.

1.2

This is an interim strategy to manage case and workload while this occurs.
•

The Interim Strategy has been developed to ensure that every case worker has a reasonable caseload and that this is
managed in a way that enables the Department to meet its legislative and statutory requirements.

2.

PREMISE OF INTERIM STRATEGY

2.1

Work is managed in an efficient and effective manner at all levels and that the legislative and statutory requirements of the
Department are met.

2.2

To ensure that case work unable to be allocated is identified and the responsibility for this is managed at the appropriate
level.

2.3

That work is prioritised and managed in accordance with the Guidelines for Workload Prioritisation updated 28 August
2006 (attachment A)

3.

DEFINITIONS (as per IRC Interim Order)

3.1

Case
3.1.1

A case is described as an integrated set of activities that collectively seek to address a presented need or issue for
an individual or group of people eg for a family or a community of interest.
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3.1.2

As a general rule the case will be identified by the client name – in case work this group is most often taken to
refer to a family or sibling group, however in community work this may refer to a geographical or demographic
‘community of interest’.

3.1.3

A case can be:
- a child in care
- a family in family support
- an assessment and/or investigation of a child or children in a family or
- a group of tasks associated with a community of interest.

3.2

Case Loads
3.2.1

For the purposes and duration of this interim workload management strategy there will in general be an
interim upper limit of 15 cases to apply to each case worker. In certain circumstances this upper limit can be
increased to 18 cases to apply to each case worker. Such circumstances may include for example, where a case(s)
in an allocated caseload is/are absent from the jurisdiction; where senior and experienced caseworkers have little
or no priority work to perform in any given period and have capacity. In the case of such an increase to the
caseload a Director CDSS, the Executive Director CDSS and the Union will be informed. (Form 5)
Pro rata allocation in consideration for part time staff, performing duty and other unplanned priority work
allocated from outside those cases allocated, including work allocated by an NLO.

3.2.2

The actual caseload for each caseworker will be monitored through discussions with Managers, Team Leaders and
Case Workers through supervision to ensure that every worker has a reasonable and appropriate workload.
Consideration will be given to factors such as intensity, complexity, frequency of activity, worker skill level, and
geography.
Case workers may be required by Team Leaders to undertake some work of a higher priority than planned work
arising from their allocated caseload. This work may replace their planned case work and this should be
acknowledged and recorded by the Team Leader in supervision.

3.3

Responsibility
3.3.1

The Department for Community Development Quality and Management in CDSS (the Accord), (Attachment
B) was developed in 2005 and guides our approach to improving quality and standards in CDSS.
The roles and responsibilities highlighted in the Accord represent the basic themes of our work and help ensure
that we focus on the right things when we work with children, their families, carers and communities.
The Accord sets out the roles and responsibilities of Case Workers (Field staff), Team Leaders, District
Managers, CDSS Directors and Executive Directors CDSS to combine to the best effect.

3.3.2

Consistent with the Accord there are also responsibilities for managing in an efficient and effective manner
work load at each of the levels. District planned work arrangements previously documented are to continue.
3.3.2.1

Case Workers - are responsible for planning the work to manage the cases allocated to them. It is
the Case Workers responsibility to prioritise the services they provide and if they are unable to
complete the priority work it is their responsibility to discuss this with their Team Leader who will
decide the priority work to be completed.

3.3.2.2

Team Leaders - are responsible for managing the work within their team. However if priority work
cannot be done according to departmental standards it is the Team Leader’s responsibility to notify
the District Manager in writing of any priority work unable to be completed who will take
responsibility for the management of that work.

3.3.2.3

District Managers – are responsible for managing the work within their District. The District
Manager given their overview of all the resources of the District will determine if/how any priority
work can be done. If there are no resources available to do this work, it is the responsibility of the
Manager to notify the appropriate CDSS Director who will also take responsibility for the
management of that work. If there are no workload issues then this will also be reported.

3.3.2.4

CDSS Directors –The CDSS Director given their overview of all the resources of the Division will
determine if / how any priority work can be done. The Director is to review workload issues and
queues and with the Manager look for solutions to the issues. If there are no resources available to
do this work, it is the responsibility of the Director to notify the Executive Director CDSS. If there
is no workload issue then this will also be reported.

3.3.2.5

Executive Director CDSS - The Executive Director CDSS given his/her overview of all the
resources of the Directorate will determine if / how any priority work can be done. If there are no
resources available to do this work, it is the responsibility of the Executive Director CDSS to bring
this to the attention of all the Department’s Executive.
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Nominated Liaison Officer (NLO) – NLO’s have decision making responsibility for tasks arising
from a case until the reallocation to a case manager or closure. They can allocate tasks to be
completed and negotiate the corresponding adjustments to planned work, but cannot delegate the
decision making responsibility.

4.

PROCESS

4.1

Presently case workers complete and update their individual workload plan (Interim strategy Form 1) on a fortnightly basis.
(n.b. Districts have the option to continue to use the original workload management tool if it is working for them).
This form identifies the cases a worker is responsible for during the next fortnight.

4.2

During supervision, the Case worker and the Team Leader will discuss the workers planned priorities for that month arising
from their caseload.

4.3

Team Leaders complete their caseload summary report (Interim strategy Form 2) on a fortnightly basis.
This form provides a summary of cases allocated for the next fortnight
Team Leaders also complete (Interim strategy Form 3) which identifies the unallocated cases being held by the Team
Leader as NLO.
Cases that are not able to be allocated to caseworkers will be the responsibility of the Team Leader as Nominated Liaison
Officer (NLO) for a maximum of 2 weeks. The Manager thereafter becomes the NLO for these cases. When staff are on
annual, or extended sick leave, or attending training, the team will manage the cases and these stay allocated to the case
worker on CCSS. If however during this period priority work is required, that case will be reallocated formally to another
Case Manager or to the Team Leader as NLO.
If allocated to a case manager workload adjustments are made to compensate for the extra responsibility.
Any absence of an officer in excess of 4 weeks requires the allocated work to that officer to become unallocated at the
conclusion of that four week period and the normal rules apply.

4.4

During supervision, the Team Leader and District Manager will discuss the priority work that cannot be allocated that
fortnight.
The outcome of the supervision will be documented and agreement will be reached on priority work unable to be allocated
to the team and which will become the responsibility of the District Manager.
District Managers complete their individual workload summary (Interim strategy Form 4 & Form 5) on a monthly basis i.e.
Managers report to Director on staff carrying more than 15 cases during the month and the number of cases held by Team
Leaders and Managers as NLO. The CPSU/CSA will receive monthly notification of caseloads that have exceeded 15 that
have occurred in the preceding month.

4.5

The District Management Group is to establish/develop a structural response for dealing with work arising from cases held
by the Manager/Team Leader as the NLO. These processes are to be documented and communicated to District Staff and
Divisional Directors. Divisional Directors will be responsible for monitoring the effectiveness of these strategies to ensure
safety concerns for children are prioritised.
Strategies could include the use of existing duty system to receive contacts and carry out minor tasks; or apportioning work
to specific positions; or creating “blitz” teams.
Where it is demonstrated that District strategies have not resolved workload issues associated with cases allocated to the
Manager as NLO for 2 months, Managers will provide advice of these cases to Divisional Directors for sign off, who will
then bring this to the attention of the Executive Director CDSS.

4.6
5.

Where strategies cannot be put in place at a Directorate level the Executive Director CDSS will bring this to the attention of
the Executive.
START UP TRAINING AND INDUCTION
Inexperienced workers must complete Start Up training prior to being allocated cases for management. They can be coworkers and given tasks arising from cases as long as they are closely supervised.
New experienced workers must complete the initial one week induction before being allocated cases for management. This
Induction Form must be registered with HR.
These workers should then attend relevant modules of Start Up to ensure they are trained in departmental policy and
practice.

GUIDELINES FOR WORKLOAD PRIORITISATION ARISING FROM CASELOADS
1.

Children’s safety as determined by professional assessment and judgement is the overriding principle

1.1 There is reasonable likelihood of significant harm resulting to a child. This requires an immediate response and normally
would include a ACC which requires intervention or investigation Under Section 32 of the Act. It is a priority to complete all
Action and Outcome reports.
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Should intervention action require placing the child in the CEO’s care then registration of carers is mandatory. Screening of other
service providers in accordance with departmental policy is also mandatory. These are actions that are required to ensure the safety
of the child.
1.2 Attending to, or preventing placement breakdown for children in the CEOs care.
•

Quarterly Care Reviews and visiting children under the care of the CEO.

1.3 Requirements under the Act:
Provisional care plan;
Care Plan;
Annual review of the care plan;
Quarterly Care Review
Carer reviews
and the timely recording of these plans and reviews.
1.4 Maintain Placement for children in the CEOs care
1.5 Concern for the child’s wellbeing, that results in Child Focused Family Support.
A priority is to prevent a child coming into care.
1.6 Ministerial and other Parliamentary briefing – Priority responsibility for Managers.
2. Staff work normal hours as prescribed by their General agreement
37.5 hours per week;
Flexi time;
Overtime; and
TOIL- as per Best Practice
3. Manager and Team Leaders ensure work is spread equitably within teams.
4. If work cannot be allocated the reason must be recorded by Team Leaders on the blue form and the Team Leader or
Manager becomes NLO. This is reflected on CCSS.
5.

Formal casework supervision of case workers and Team Leaders is essential to workload management and sound
practice.
New workers fortnightly up to 6 months
Other workers, including Team Leaders, 4 – 6 weeks or as negotiated.

2007 WAIRC 00296
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES

DIRECTOR GENERAL, DEPARTMENT FOR COMMUNITY DEVELOPMENT
APPLICANT
-vCIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA (INCORPORATED)
RESPONDENT

CORAM

COMMISSIONER S J KENNER

DATE

THURSDAY, 29 MARCH 2007

FILE NO/S

PSAC 11 OF 2006

CITATION NO.

2007 WAIRC 00296

Result

Interim Order

Representation
Applicant

Ms K Carter

Respondent

Ms J Gaines
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Interim Order
HAVING heard Ms K Carter on behalf of the applicant and Ms J Gaines on behalf of the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders –
THAT the Interim Strategy for Caseload Management operate until 31 December 2007 in accordance with the attached
schedule.
(Sgd.) S J KENNER,
[L.S.]
Commissioner.
SCHEDULE
INTERIM STRATEGY FOR CASELOAD MANAGEMENT
This document has been developed after consultation with all Managers and Team Leaders within CDSS and with CPSU/CSA
delegates. Whilst this document provides for an interim strategy, the parties are committed to working together towards the
implementation of a final workload management strategy.
1.

OBJECTIVES

1.1

The Department is committed to the implementation of the recommendations of the review of the Workload Management
System.

1.2

This is an interim strategy to manage case and workload while this occurs.
•

The Interim Strategy has been developed to ensure that every case worker has a reasonable caseload and that this is
managed in a way that enables the Department to meet its legislative and statutory requirements.

2.

PREMISE OF INTERIM STRATEGY

2.1

Work is managed in an efficient and effective manner at all levels and that the legislative and statutory requirements of the
Department are met.

2.2

To ensure that case work unable to be allocated is identified and the responsibility for this is managed at the appropriate
level.

2.3

That work is prioritised and managed in accordance with the Guidelines for Workload Prioritisation updated 28 August
2006 (attachment A)

3.

DEFINITIONS (as per IRC Interim Order)

3.1

Case
3.1.1

A case is described as an integrated set of activities that collectively seek to address a presented need or issue for
an individual or group of people eg for a family or a community of interest.

3.1.2

As a general rule the case will be identified by the client name – in case work this group is most often taken to
refer to a family or sibling group, however in community work this may refer to a geographical or demographic
‘community of interest’.

3.1.3

A case can be:
- a child in care
- a family in family support
- an assessment and/or investigation of a child or children in a family or
- a group of tasks associated with a community of interest.

3.2

Case Loads
3.2.1

For the purposes and duration of this interim workload management strategy there will in general be an
interim upper limit of 15 cases to apply to each case worker. In certain circumstances this upper limit can be
increased to 18 cases to apply to each case worker. Such circumstances may include for example, where a case(s)
in an allocated caseload is/are absent from the jurisdiction; where senior and experienced caseworkers have little
or no priority work to perform in any given period and have capacity. In the case of such an increase to the
caseload a Director CDSS, the Executive Director CDSS and the Union will be informed. (Form 5).
Pro rata allocation in consideration for part time staff, performing duty and other unplanned priority work
allocated from outside those cases allocated, including work allocated by an NLO.

3.2.2

The actual caseload for each caseworker will be monitored through discussions with Managers, Team Leaders and
Case Workers through supervision to ensure that every worker has a reasonable and appropriate workload.
Consideration will be given to factors such as intensity, complexity, frequency of activity, worker skill level, and
geography
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Case workers may be required by Team Leaders to undertake some work of a higher priority than planned work
arising from their allocated caseload. This work may replace their planned case work and this should be
acknowledged and recorded by the Team Leader in supervision.
3.3

Responsibility
3.3.1

The Department for Community Development Quality and Management in CDSS (the Accord), (Attachment
B) was developed in 2005 and guides our approach to improving quality and standards in CDSS.
The roles and responsibilities highlighted in the Accord represent the basic themes of our work and help ensure
that we focus on the right things when we work with children, their families, carers and communities.
The Accord sets out the roles and responsibilities of Case Workers (Field staff), Team Leaders, District
Managers, CDSS Directors and Executive Directors CDSS to combine to the best effect.

3.3.2

Consistent with the Accord there are also responsibilities for managing in an efficient and effective manner
work load at each of the levels. District planned work arrangements previously documented are to continue.
3.3.2.1

Case Workers - are responsible for planning the work to manage the cases allocated to them. It is
the Case Workers responsibility to prioritise the services they provide and if they are unable to
complete the priority work it is their responsibility to discuss this with their Team Leader who will
decide the priority work to be completed.

3.3.2.2

Team Leaders - are responsible for managing the work within their team. However if priority work
cannot be done according to departmental standards it is the Team Leader’s responsibility to notify
the District Manager in writing of any priority work unable to be completed who will take
responsibility for the management of that work.

3.3.2.3

District Managers – are responsible for managing the work within their District. The District
Manager given their overview of all the resources of the District will determine if/how any priority
work can be done. If there are no resources available to do this work, it is the responsibility of the
Manager to notify the appropriate CDSS Director who will also take responsibility for the
management of that work. If there are no workload issues then this will also be reported.

3.3.2.4

CDSS Directors –The CDSS Director given their overview of all the resources of the Division will
determine if / how any priority work can be done. The Director is to review workload issues and
queues and with the Manager look for solutions to the issues. If there are no resources available to
do this work, it is the responsibility of the Director to notify the Executive Director CDSS. If there
is no workload issue then this will also be reported.

3.3.2.5

Executive Director CDSS - The Executive Director CDSS given his/her overview of all the
resources of the Directorate will determine if / how any priority work can be done. If there are no
resources available to do this work, it is the responsibility of the Executive Director CDSS to bring
this to the attention of all the Department’s Executive.

3.3.2.6

Nominated Liaison Officer (NLO) – NLO’s have decision making responsibility for tasks arising
from a case until the reallocation to a case manager or closure. They can allocate tasks to be
completed and negotiate the corresponding adjustments to planned work, but cannot delegate the
decision making responsibility.

4.

PROCESS

4.1

Presently case workers complete and update their individual workload plan (Interim strategy Form 1) on a fortnightly basis.
(n.b. Districts have the option to continue to use the original workload management tool if it is working for them).
This form identifies the cases a worker is responsible for during the next fortnight.
The workload management tool will be completed for each case worker at least three monthly or more frequently upon
request by an individual case worker.

4.2

During supervision, the Case worker and the Team Leader will discuss the workers planned priorities for that month arising
from their caseload.

4.3

Team Leaders complete their caseload summary report (Interim strategy Form 2) on a fortnightly basis.
This form provides a summary of cases allocated for the next fortnight
Team Leaders also complete (Interim strategy Form 3) which identifies the unallocated cases being held by the Team
Leader as NLO.
Cases that are not able to be allocated to caseworkers will be the responsibility of the Team Leader as Nominated Liaison
Officer (NLO) for a maximum of 2 weeks. The Manager thereafter becomes the NLO for these cases. When staff are on
annual, or extended sick leave, or attending training, the team will manage the cases and these stay allocated to the case
worker on CCSS. If however during this period priority work is required, that case will be reallocated formally to another
Case Manager or to the Team Leader as NLO.
If allocated to a case manager workload adjustments are made to compensate for the extra responsibility.
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Any absence of an officer in excess of 4 weeks requires the allocated work to that officer to become unallocated at the
conclusion of that four week period and the normal rules apply.
4.4

During supervision, the Team Leader and District Manager will discuss the priority work that cannot be allocated that
fortnight.
The outcome of the supervision will be documented and agreement will be reached on priority work unable to be allocated
to the team and which will become the responsibility of the District Manager.
District Managers complete their individual workload summary (Interim strategy Form 4 & Form 5) on a monthly basis i.e.
Managers report to Director on staff carrying more than 15 cases during the month and the number of cases held by Team
Leaders and Managers as NLO. The CPSU/CSA will receive monthly notification of caseloads that have exceeded 15 that
have occurred in the preceding month.

4.5

The District Management Group is to establish/develop a structural response for dealing with work arising from cases held
by the Manager/Team Leader as the NLO. These processes are to be documented and communicated to District Staff and
Divisional Directors. Divisional Directors will be responsible for monitoring the effectiveness of these strategies to ensure
safety concerns for children are prioritised.
Strategies could include the use of existing duty system to receive contacts and carry out minor tasks; or apportioning work
to specific positions; or creating “blitz” teams.
Where it is demonstrated that District strategies have not resolved workload issues associated with cases allocated to the
Manager as NLO for 2 months, Managers will provide advice of these cases to Divisional Directors for sign off, who will
then bring this to the attention of the Executive Director CDSS.

4.6

Where strategies cannot be put in place at a Directorate level the Executive Director CDSS will bring this to the attention of
the Executive.

5.

START UP TRAINING AND INDUCTION
Inexperienced workers must complete Start Up training prior to being allocated cases for management. They can be coworkers and given tasks arising from cases as long as they are closely supervised.
New experienced workers must complete the initial one week induction before being allocated cases for management. This
Induction Form must be registered with HR.
These workers should then attend relevant modules of Start Up to ensure they are trained in departmental policy and
practice.

6.

IMPLEMENTATION
The implementation of the interim strategy for work load management will be overseen by a joint Departmental and
CPSU/CSA working party.

7.

TRANSITION
The interim order will apply to the current Department for Community Development and the new Department for Child
Protection.

8.

FINAL FORM OF INSTRUMENT
The parties to this interim order will prior to its expiry reach agreement upon the most appropriate form of instrument to
reflect the final arrangements for workload management.

GUIDELINES FOR WORKLOAD PRIORITISATION ARISING FROM CASELOADS
1.

Children’s safety as determined by professional assessment and judgement is the overriding principle

1.1

There is reasonable likelihood of significant harm resulting to a child. This requires an immediate response and normally
would include a ACC which requires intervention or investigation Under Section 32 of the Act. It is a priority to complete
all Action and Outcome reports.
Should intervention action require placing the child in the CEO’s care then registration of carers is mandatory. Screening of
other service providers in accordance with departmental policy is also mandatory. These are actions that are required to
ensure the safety of the child.

1.2

Attending to, or preventing placement breakdown for children in the CEO's care.
•

1.3

Quarterly Care Reviews and visiting children under the care of the CEO.
Requirements under the Act:
Provisional care plan;
Care Plan;
Annual review of the care plan;
Quarterly Care Review
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Carer reviews
and the timely recording of these plans and reviews.
1.4

Maintain Placement for children in the CEO’s care

1.5

Concern for the child’s wellbeing, that results in Child Focused Family Support.
A priority is to prevent a child coming into care.

1.6
2.

Ministerial and other Parliamentary briefing – Priority responsibility for Managers.
Staff work normal hours as prescribed by their General agreement
37.5 hours per week;
Flexi time;
Overtime; and
TOIL- as per Best Practice

3.

Manager and Team Leaders ensure work is spread equitably within teams.

4.

If work cannot be allocated the reason must be recorded by Team Leaders on the blue form and the Team Leader or
Manager becomes NLO. This is reflected on CCSS.

5.

Formal casework supervision of case workers and Team Leaders is essential to workload management and sound practice.
New workers fortnightly up to 6 months
Other workers, including Team Leaders, 4 – 6 weeks or as negotiated.

CONFERENCES—Notation of—
Parties

Commissioner

Conference
Number

Dates

Matter

Result

The Civil Service
Association of
Western Australia
Incorporated

Director General,
Department of
Education and
Training
Government of
Western Australia

Kenner C

PSAC 3/2007

15/02/2007
27/04/2007

Dispute regarding
reclassification of
employee

Discontinued

The Civil Service
Association of
Western Australia
Incorporated

Director General,
Disability Services
Commission

Scott C

PSAC
31/2006

N/A

Dispute regarding
work to be done, the
implementation of
conditions of
employment and
allocation of work

Concluded

The Civil Service
Association of
Western Australia
Incorporated

Director General
Department of
Housing and Works

Scott C

PSAC
31/2007

N/A

Dispute in relation
to restructure of the
Aboriginal Housing
and Infrastructure
Directorate.

Concluded

The State School
Teachers' Union of
W.A.(Incorporated)

Mr Paul Albert,
Director General of
the Department of
Education and
Training

Harrison C

CR 82/2005

N/A

Dispute regarding
the dismissal of a
union member.

Discontinued
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CORRECTIONS—
2007 WAIRC 01079
GOVERNMENT SERVICES (MISCELLANEOUS) GENERAL AGREEMENT 2007
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES

LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN
BRANCH
APPLICANT
-vDEPARTMENT OF CONSUMER AND EMPLOYMENT PROTECTION
RESPONDENT

CORAM

COMMISSIONER S J KENNER

DATE

TUESDAY, 11 SEPTEMBER 2007

FILE NO/S

AG 39 OF 2007

CITATION NO.

2007 WAIRC 01079

Result

Order Issued

Representation
Applicant

Ms L Kirkwood

Respondent

Mr T Boronovskis and with him Ms L Fox
Correcting Order

HAVING heard Ms L Kirkwood on behalf of the applicant and Mr T Boronovskis and with him Ms L Fox on behalf of the
respondent, and being advised by the parties that the Commission’s order of 18 May 2007 contained some errors, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders –
1.

THAT the order of the Commission of 18 May 2007 and deposited in the Office of the Registrar on 18 May
2007 be and is hereby corrected in the terms of the attached Schedule.

2.

THAT a copy of the Government Services (Miscellaneous) General Agreement 2007 incorporating the
corrections is published herewith.
(Sgd.) S J KENNER,
Commissioner.

[L.S.]

SCHEDULE
1.

Clause 6. – Term of Agreement: At the end of subclause 6.1 of this clause insert the following words:
The agreement expires on 31 December 2009.

2.

Clause 17. – Wages: Delete subclause 17.3 of this clause and insert in lieu thereof the following:

17.3.

In the event that a replacement agreement for the LHMU – Department of Health Support Workers Federal Agreement
2004 provides for an annual general wage increase component that is above 4.0% applied in 2009 then the percentage rate
above 4.0% shall be applied to this agreement from the date of application of the increase in the replacement agreement
for the LHMU - Department of Health Support Workers Federal Agreement 2004. The intention of the parties is to
ensure parity in terms of quantum and effective dates of general wage increases is maintained between this agreement and
the replacement agreement for the LHMU Department of Health Support Workers Agreement 2004.

3.

Clause 20. – Supported Wage: Delete the word ‘trailed’ in subclause 20.9(d) of this clause and insert in lieu
thereof the following:
trialled

4.

Clause 22. – Child Care Givers and Canteen Workers – Variations:
A.

Delete the first paragraph and (a) and (b) of this clause and insert in lieu thereof the following:

22.1

The parties agree that in the event that an award is made in the WAIRC that applies to the Canteen Assistants
and Canteen Supervisors employed by the Director General of the Department of Education and Training
(currently proposed to be the Canteen Employees (Department of Education and Training) Award) (“the new
Award”) that:a)

An Agency Specific Agreement will be made to incorporate the New Award; and
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b)

B.

The parties will apply any wage increases provided for in the proposed Canteen Employees
(Department of Education and Training) Award. The parties will apply any wage increase provided
for in this agreement to the proposed award, which will be incorporated into this agreement by way of
an Agency Specific Agreement. Any wage increase granted by way of the proposed award will be
backdated to the first pay period on or after 1 January 2007. Any administratively applied increase
granted to Canteen Workers will be taken into consideration for the calculation of back pay.

Delete paragraphs (a), (b) and (c) of subclause 22.4 of this clause and insert in lieu thereof the following:
a)

5.

2669

4.5% from the first pay period on or after 1 January 2007;

b)

4.0% from the first pay period on or after 1 January 2008;

c)

4.0% from the first pay period on or after 1 January 2009;

Clause 23. – Split Shifts:
A.

Delete subclause 23.1 and 23.2 of this clause and insert in lieu thereof the following:

23.1.

Employees who are required to work their ordinary hours each day in two shifts and where the break between the two
shifts is not less than three hours, shall be paid an allowance of $3.75 per day.

23.2.

The Allowance will be adjusted from the date of any wage any increase by the same percentage that has been granted in
that wage increase.

6.

Clause 28. – Parental Leave: Delete subparagraph (ii) of paragraph (a) of subclause 28.5 of this clause and insert
in lieu thereof the following:
(ii)

adoption of a child who is not the natural child or the stepchild of the employee or the employee’s
partner; is under the age of five; and has not lived continuously with the employee for six months or
longer.

7.

Clause 37. – Consultation: Delete subclause 37.1 of this clause and insert in lieu thereof the following:

37.1.

The parties recognise the need for effective communication to improve the business/operational performance and working
environment in agencies. The parties acknowledge that decisions will continue to be made by the employer, who is
responsible and accountable to Government for the effective and efficient operation of the agency.

8.

Clause 38. – Union Facilities For Union Representatives:
A.

Delete subparagraph (ii) of paragraph (a) of subclause 38.4 of this clause and insert in lieu thereof the
following:
(ii)

9.

to attend union business in accordance with Clause 21 - Leave to Attend Union Business of the
Miscellaneous Government Conditions and Allowances Award No A4 of 1992.

B.

Delete paragraph (d) of subclause 38.4 of this clause and insert in lieu thereof the following:

d)

Paid access to periods of leave for the purpose of attending union training courses in accordance with Clause 20
- Trade Union Training Leave of the Miscellaneous Government Conditions and Allowances Award No. A4 of
1992. Country representatives will be provided with appropriate travel time.

Schedule 2A – Wage Schedule:
A.

Following the first table add the following sentence:

*Pay rates increased 1/07/06 due to the State Wage Case.
B:

In the second table of this schedule after the classifications of Kitchenhand (C and TA)(Canteen
Assistant), General Hand (C and TA), Tea Attendant (C and TA) and Counterhand (C and TA) insert a
“*” to be read as follows:

Current Classification and
Increment

Kitchenhand (C and TA)
Assistant)*

Level

Rate

31-12- Rate
on or Rate
on Rate
on or
06
after the first or after the after the first
pay period of
first pay
pay period of
1-1-07
period of 1-11-1-09
08

(Canteen

General Hand (C and TA)*
Tea Attendant (C and TA)*

Counterhand (C and TA)*

1.1 $ 540.30

$ 595.70

$ 649.60

$ 705.40

1.2 $ 546.90

$ 602.80

$ 657.20

$ 713.50

1.3 $ 552.40

$ 608.80

$ 663.60

$ 720.30
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Schedule 5 – Agency Specific Schedules – Department Of Education And Training – Schools: Under the sub
heading of Gardeners Working Party – Terms Of Reference of this schedule delete subclause 4(f) and 5 and insert
in lieu thereof the following:
Recognition Of Prior Service For Cleaners
Level 2 cleaners who can demonstrate at least 12 months experience in a school or relevant commercial setting
immediately prior to employment will commence at Level 2 Step 2.
SCHEDULE
GOVERNMENT SERVICES
(MISCELLANEOUS)
GENERAL
AGREEMENT 2007

1

Title
This Agreement shall be known as the Government Services (Miscellaneous) General Agreement 2007 and replaces the
following agreements:
a)

2.

Government Services (Miscellaneous) General Agreement 2005;

b)

Children's Services (Government) General Agreement 2004; and

c)

Department of Justice Miscellaneous Employees Agreement 2005.

Arrangement
PART 1. Application of Agreement
1.

Title

2.

Arrangement

3.

Definitions

4.

Purpose of Agreement

5.

Application and Parties Bound

6.

Term of Agreement

7.

Relationship to Parent Awards

8.

No Further Claims

9.

Core Conditions

10.

Agency Specific Agreements

PART 2. Types of Employment
11.

General Employment

12.

Modes of Employment

13.

Induction

14.

Period of Probation

15.

Casual Employment

16.

Part Time Employment

PART 3. Wages and Associated Allowances
17.

Wages

18.

Salary Packaging

19.

Recognition of Prior Service

20.

Supported Wage

21.

Traineeships

22.

Child Care Givers and Canteen Workers - Variations

23.

Split shifts

24.

First aid Allowance

25.

Shoe Allowance

26.

Taxi and Parking Allowance

27.

Removal Allowance
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PART 4. Leave of Absence
28.

Parental Leave

29.

Personal Leave

30.

Bereavement Leave

31.

Cultural Ceremonial Leave

32.

Purchased Leave 44/52

33.

Purchased Leave Deferred Wage Arrangement

34.

Blood/Plasma Donors Leave

35.

Emergency Services Leave

36.

Leave For Training With Defence Forces Reserves

PART 5. Change Management
37.

Consultation

PART 6. Union Representatives and General Meetings
38.

Union Facilities For Union Representatives

PART 7. Dispute Settlement Procedure
39.

Dispute Settlement Procedure

40.

District Allowance

41.

Annual Leave Travel Concession

PART 8. SCHEDULES TO AGREEMENT
Schedule 1 - Signatures of Parties
Schedule 2A - Wages
Schedule 2B - Wages and Definitions – Child Care Givers
Schedule 3 - Agency Specific Schedule – Department of Culture and the Arts
Schedule 4 - Agency Specific Schedule – TAFE Colleges
Schedule 5 - Agency Specific Schedule – Department of Education and Training (Schools)
Schedule 6 - Agency Specific Schedule – Country High School Hostels Authority
Schedule 7 - Agency Specific Schedule – Fremantle Prison – LHMU – Industrial Agreement
Schedule 8 - List of Respondents
3.

Definitions

3.1

For the purposes of the General Agreement the following definitions shall apply:
a) “Agency” means a respondent listed in Schedule 8.
b) “Agency Specific Agreement” means an industrial agreement developed in accordance with Clause 10, which will be
read in conjunction with the General Agreement and Award.
c) “Award” means an award listed in Clause 7 of the General Agreement.
d) “Employees” means persons employed by the respondents listed in Schedule 8 in the classifications referred to in
Schedule 2A and 2B.
e) “Employer” means the respondents listed in Schedule 8.
f) “General Agreement” means the Government Services (Miscellaneous) General Agreement 2007.
g) “Partner” means a person who is a spouse or de-facto spouse.
h) “Union” means the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch.
i) “WAIRC” Means The Western Australian Industrial Relations Commission.

4.

Purpose Of Agreement

4.1.

The parties agree that the purpose of the General Agreement is to:
a)

effect wage increases in accordance with the General Agreement for employees bound by the General
Agreement;

b)

in conjunction with the relevant award provide a core set of employment conditions for employees
bound by the General Agreement; and
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To allow the parties to negotiate agency specific agreements in accordance with clause 10 – agency
specific agreements of the general agreement.

5.

Application And Parties Bound

5.1.

This General Agreement shall replace the Government Services (Miscellaneous) General Agreement 2007 in its entirety.

5.2.

The parties bound by the General Agreement are the Liquor, Hospitality and Miscellaneous Union, Western Australian
Branch and the respondents listed in Schedule 8.

5.3.

The general agreement shall apply to all employees who are members of or eligible to be members of the union and
covered by the awards and employed in Western Australia. At the date of registration the approximate number of
employees bound by the general agreement is 2490.

6.

Term of Agreement

6.1

The term of the Agreement is from the date of registration in accordance with Section 41 of the WA Industrial Relations
Act 1979. The Agreement expires on 31 December 2009.

6.2

The parties to the general agreement agree to re-open negotiations for a replacement agreement at least six (6) months
prior to the expiry of the general agreement with a view to implement a replacement agreement operative from 1 January
2010.

7.

Relationship To Parent Awards

7.1

The General Agreement shall be read in conjunction with the following awards:
a) Catering Employees and Tea Attendants (Government) Award 1982
b) Children’s Services (Government) Award 1989
c) Cleaners and Caretakers (Government) Award 1975
d) Community Welfare Department Hostels Award 1983
e) Country High School Hostels Award 1979
f) Cultural Centre Award 1987
g) Gardeners (Government) Award 1986
h) Miscellaneous Government Conditions and Allowances Award 1992
i) Recreation Camps (Department for Sport and Recreation) Award 1975

7.2

Where the provisions of the relevant award and the general agreement are inconsistent, the provisions of this general
agreement shall prevail.

8.

No Further Claims

8.1.

The parties to the General Agreement undertake that for the term of the General Agreement there shall be no wage
increases sought or granted other than those provided under the terms of the General Agreement. This includes wage
adjustments arising out of State Wage Cases. Such increases are to be absorbed in the wages set out in this General
Agreement.

8.2.

The parties to the General Agreement undertake that for the term of the General Agreement there will be no further
claims on matters contained in the General Agreement except where specifically provided for.

9.

Core Conditions

9.1

Except where specifically provided for the core conditions of employment for employees shall be the terms and
conditions of the General Agreement and the following provisions contained in the following awards:
Catering Employees and Tea Attendants (Government) Award 1982:
a) Clause 7 - Contract of Service;
b) Clause 8 – Hours, in respect to 38 Hours per week only;
c) Clause 11 – Casual Employees;
d) Clause 12 – Part Time employees;
e) Clause 18 - Public Holidays;
f) Clause 19 - Annual Leave, including leave loading; and
g) Clause 26 - Higher Duties Allowance.
Children’s Services (Government) Award 1989 No A29 of 1985:
h) Clause 6 - Contract of Service;
i) Clause 7 – Hours, in respect to 37.5 or 38 Hours per week only;
j) Clause 11 - Public Holidays; and
k) Clause 12 - Annual Leave, including leave loading.
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Cleaners and Caretakers (Government) Award 1975:
l) Clause 2 – Contract of Employment;
m) Clause 3.1 – Hours, in respect to 38 hours per week only;
n) Clause 6.4 - Public Holidays;
o) Clause 6.1 – Annual Leave, including leave loading;
p) Clause 5.3 – Higher Duties Allowance; and
q) Clause 4.3 - Supported Wage System.
Community Welfare Department Hostels Award
r) Clause 6 – Hours, in respect to 38 hours per week only;
s) Clause 9 – Annual Leave;
t) Clause 10 – Public Holidays;
u) Clause 14 – Contract of Service; and
v) Clause 16 – Mixed Functions.
Country High School Hostels Award 1979
w) Clause 6 – Hours, except in application to gardeners and/or groundspersons;
x) Clause 7 – Contract of Service;
y) Clause 10 – Public Holidays;
z) Clause 14 – Annual Leave; and
Clause 16 – Mixed Functions.
Cultural Centre Award 1987
aa) Clause 6 – Contract of Service;
bb) Clause 7– Hours, in respect to 38 hours per week only;
cc) Clause 12 - Annual Leave, including leave loading; and
dd) Clause 11 - Public Holidays.
Gardeners (Government) Award 1986:
ee) Clause 6 – Contract of Service;
ff) Clause 7 – Hours, in respect to 38 hours per week only;
gg) Clause 10 – Public Holidays;
hh) Clause 13 – Annual Leave, including leave loading; and
ii) Clause 24 – Higher Duties Allowance.
Miscellaneous Government Allowances and Conditions Award 1992:
jj) Clause 10 – Cultural Ceremonial Leave;
kk) Clause 11 – Purchased Leave – 44/52 Wages Arrangement;
ll) Clause 12 – Deferred Wages Arrangement;
mm) Clause 13 – Blood/Plasma Leave;
nn) Clause 14 – Emergency Services Leave;
oo) Clause 15 – Defence Force Reserves Leave;
pp) Clause 17 – Salary Packaging;
qq) Clause 19 – Right of Entry;
rr) Clause 18 – Employment Records;
ss) Clause 20 – Trade Union Training Leave;
tt) Clause 21 – Leave to Attend Union Business;
uu) Clause 28 Collection of Banking Details;
vv) Clause 31 – Witness and Jury Service;
ww) Clause 30 – Union Facilities For Union Representatives;
xx) Clause 33 – Traineeships; and
yy) Clause 35 – Access to Award.
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Recreation Camps (Department for Sport and Recreation) Award 1975
zz) Clause 5 – Contract of Service;
aaa) Clause 6 – Hours, in respect to 38 hours per week only;
bbb) Clause 10 – Annual Leave, including leave loading; and
ccc) Clause 11 – Public Holidays.
10.

Agency Specific Agreements

10.1.

The primary vehicle for regulating pay and conditions for employees shall be the relevant award and the General
Agreement.

10.2.

Core conditions of employment referred to in Clause 9 of the General Agreement cannot be the subject of an agency
specific agreement.

10.3.

The parties accept that agency specific agreements will only be made in the following circumstances:

10.4

a)

where an existing agency specific agreement is due to expire and the parties seek to register a
replacement agency specific agreement; or

b)

where arrangements are agreed by the parties to be necessary due to the nature of work undertaken or
the environment in an agency.

Should the parties be unable to reach agreement the matter may be referred to the WAIRC.

PART 2. TYPES OF EMPLOYMENT
11.

General Employment

11.1.

The employer may direct an employee to carry out such duties as are within the limits of the employee’s skill,
competence and training, including work, which is incidental or peripheral to the employee’s main tasks or functions.

11.2.

A person may be appointed full time or part time:
a)

on an ongoing basis; or

b)

fixed term.

11.3.

A person may be appointed on a casual basis.

11.4.

Employees appointed either on an ongoing basis or for a fixed term shall be advised in writing of the terms of their
appointment and such advice shall specify the dates of commencement, hours of work and in the case of fixed term
contracts the cessation date of the contract.

12.

Modes Of Employment

12.1.

Except as otherwise provided by this Clause employees will be employed on an ongoing basis.

12.2.

Fixed term and casual contracts may only be used in the following circumstances:
a)

special projects;

b)

to temporarily fill vacancies, where a decision has been made to fill that vacancy, whilst the
recruitment process is undertaken;

c)

to fill vacancies due to:

d)

parental leave;

e)

long service leave;

f)

personal leave;

g)

workers compensation;

h)

secondments;

i)

leave without pay;

j)

the substantiative occupant working in another position that may involve higher duties.

k)

other forms of leave as prescribed in the General Agreement and relevant award; and

l)

any other situations as agreed between the employer and the union either at an industry or local level.

12.3.

The parties agree that employees who are currently employed on fixed term contracts and who are not employed in the
circumstances as prescribed in subclause 12(2) of this Agreement shall be made permanent.

12.4.

To achieve the object of subclause 12(3), the employer will review the status of all existing employees employed on fixed
term contracts and identify those who will qualify for ongoing employment.

12.5.

The employer undertakes to complete the review of fixed term contract employees and to provide a list of employees to
be made permanent and those to remain on fixed term contracts to the union. This list will detail the circumstances
requiring the use of temporary contracts as listed in subclause 12(2).
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12.6.

Where there is a dispute between the parties concerning the correct status of an employee it shall be dealt with in
accordance with the dispute procedures of this agreement.

13.

Induction
All new employees shall participate in an appropriate induction program in accordance with the employer’s Staff
Induction Policy.

14.

Period Of Probation

14.1.

All employees appointed by the employer shall initially be employed on a probationary period not exceeding three (3)
months.

14.2.

Prior to the expiry of a probationary period of employment, the employer shall:
a)

confirm the appointment; or

b)

where performance issues have been identified and appropriate support and training to enhance
performance have been documented the employee’s period of probation may be extended for a further
period as determined by the line manager, but shall not exceed a further three (3) months; or

c)

terminate the appointment due to unsatisfactory performance.

15.

Casual Employment

15.1.

A casual employee shall mean an employee engaged on an hourly basis for a period not exceeding four (4) weeks in any
workplace.

15.2.

Casual employees shall receive a 20% loading in lieu of annual and personal leave and public holidays.

15.3.

The employment of a casual employee may be terminated at any time by the casual employee or the employer giving to
the other, one hour’s prior notice. In the event of the employer or the casual employee failing to give the required notice,
one (1) hour’s wages shall be paid or forfeited.

15.4.

This clause shall not apply to employees covered by the Catering Employees and Tea Attendants (Government) Award
1982.

16.

Part Time Employment

16.1.

Part time work is defined as work that is regularly undertaken for less than the designated full time hours.

16.2.

Part time employees shall be entitled to the same entitlements as a full time employee on a pro rata basis in accordance
with hours worked.

16.3.

At the time of engagement the employer and the regular part time employee will agree in writing, on a regular pattern of
work, specifying the hours worked each day, which days of the week the employee will work and the actual starting and
finishing times each day. Rostered employees shall be informed of their minimum hours of engagement and the basis
upon which rosters are formulated. An agreement concerning a part time employee’s ordinary hours of work shall be
consistent with the relevant provisions of Clause 11 – Part Time Work of the Miscellaneous Government Conditions and
Allowances Award.
16.4.

This clause shall not apply to employees covered by the Catering Employees and Tea Attendants (Government)
Award 1982.

PART 3. WAGES AND ASSOCIATED ALLOWANCES
17.

Wages

17.1.

The wages provided for by the General Agreement shall be those contained in Schedules 2A and 2B.

17.2.

The wages provided for by the General Agreement shall be those contained in Schedules 2A and 2B and shall provide for
increases:
a)

i) 4.5% from the first pay period on or after 1 January 2007;
ii) 4% from the first pay period on or after 1 January 2008;and
iii) 4% from the first pay period on or after 1 January 2009;

17.3.

In the event that a replacement agreement for the LHMU – Department of Health Support Workers Federal Agreement
2004 provides for an annual general wage increase component that is above 4.0% applied in 2009 then the percentage rate
above 4.0% shall be applied to this agreement from the date of application of the increase in the replacement agreement
for the LHMU - Department of Health Support Workers Federal Agreement 2004. The intention of the parties is to
ensure parity in terms of quantum and effective dates of general wage increases is maintained between this agreement and
the replacement agreement for the LHMU Department of Health Support Workers Agreement 2004.

17.4.

If, after the nominal expiry date, this agreement continues in force pursuant to section 41(6) of the Industrial Relation Act
1979, the weekly wage rates, including allowances contained in this agreement that are increased by the same percentage
as annual wage increases, of all employees shall increase as follows:
(i)

In the event that a replacement agreement for the LHMU department of Health Support Workers
Agreement 2004 provides for an annual general wage increase component in 2010 in excess of the
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State Wage Order outcome, that increase shall apply to employees covered by this agreement from
the same effective date as the replacement LHMU department of Health Support Workers Agreement
2007. Provided that in the event that a replacement agreement for the LHMU department of Health
Support Workers Agreement 2004 does not occur, the provisions of sub-Clauses (ii) and (iii) of this
Clause apply; or
(ii)

the weekly wage rates and allowances in this agreement that have been agreed to be increased by the
same amount and at the same time as general wage increases of all employees covered by this
agreement will increase at the same time and in the same amounts as provided to employees on the
minimum award wage by subsequent Western Australian Industrial Relations Commission State
Wage Orders; or

(iii)

In the event that the Western Australian Industrial Relations Commission State Wage Orders are
discontinued, the weekly wage rates and allowances in this agreement that have been agreed to be
increased by the same amount and at the same time as general wage increases of all employees
covered by this agreement will increase on 1st pay period on or after January 1 in each subsequent
year by 3.0% or the percentage increase in the Consumer Price Index for the 12 months to March in
that year, whichever is the lesser amount.

17.5.

Any increases arising out of this clause will be absorbed by future agreement increases.

17.6.

Where the Catering Employees And Tea Attendants (Government) Award 1982 makes provision for service pay that
provision shall have no application during the operation of this agreement.

17.7.

The union agrees that any adjustment made in accordance with the provisions of this clause will not be used as a rationale
to claim that relativities need to be adjusted or restored in subsequent agreements.

18.

Salary Packaging

18.1.

An employee may, by agreement with the employer, enter into a salary packaging arrangement in accordance with this
clause and Australian Taxation Office requirements.

18.2.

Salary packaging is an arrangement whereby the entitlements and benefits under the relevant award/s contributing toward
the Total Employment Cost (TEC) - as defined in subclause (3) - of an employee, can be reduced by and substituted with
another or other benefits.

18.3.

The TEC for salary packaging purposes is calculated by adding the following entitlements and benefits:
a) the base wage;
b) other cash allowances;
c) non-cash benefits;
d) any Fringe Benefit Tax liabilities currently paid; and
e) any variable components.

18.4.

Where an employee enters into a salary packaging arrangement the employee will be required to enter into a separate
written agreement with the employer setting out the terms and conditions of the salary packaging arrangement.

18.5.

Notwithstanding any salary packaging arrangement, the wage rate as specified in the relevant award is the basis for
calculating wage related entitlements specified in the relevant award/s.

18.6.

Compulsory Employer Superannuation Guarantee contributions are to be calculated in accordance with applicable federal
and state legislation. Compulsory employer contributions made to superannuation schemes established under the State
Superannuation Act 2001 and the Parliamentary Superannuation Act 1970 are calculated on the gross (pre-packaged)
wage amount regardless of whether an employee participates in a salary packaging arrangement with their employer.

18.7.

A salary packaging arrangement cannot increase the costs to the employer of employing an individual.

18.8.

A salary packaging arrangement is to provide that the amount of any taxes, penalties or other costs for which the
employer or employee is or may become liable for and are related to the salary packaging arrangement, shall be borne in
full by the employee.

18.9.

In the event of any increase in taxes, penalties or costs relating to a salary packaging arrangement, the employee may vary
or cancel that salary packaging arrangement.

19.

Recognition Of Prior Service
Where an employee recommences with the employer within three (3) years, the employee shall be placed at the
appropriate increment within the appropriate level in consideration of previous relevant service.

20.

Supported Wage

20.1

Workers Eligible for a Supported Wage
This clause defines the conditions that will apply to employees who, because of the effects of a disability, are eligible for
a supported wage under the terms of this clause. In the context of this clause, the following definitions will apply:
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a)

"Supported Wage System" means the Commonwealth Government system to promote employment for people
who cannot work at full award wages because of a disability, as documented in "(Supported Wage System:
Guidelines and Assessment Process)";

b)

"Accredited Assessor", means a person accredited by the management unit established by the Commonwealth
under the Supported Wage System to perform assessment of an individual's productive capacity within the
Supported Wage System;

c)

"Disability Support Pension" means the Commonwealth pension scheme to provide income security for persons
with a disability as provided under the Social Security Act 1991, as amended from time to time, or any successor
to that scheme; and

d)

"Assessment Instrument" means the form provided for under the Supported Wage System that records the
assessment of the productive capacity of the person to be employed under the Supported Wage System.

20.2 Eligibility Criteria

20.3

a)

Employees covered by this clause will be those who are unable to perform the range of duties to the competence
level required within the class of work for which the employee is engaged under this Award, because of the effects
of a disability on their productive capacity and who meet the impairment criteria for receipt of a Disability
Support Pension. (This clause does not apply to any existing employee who has a claim against the employer,
which is subject to the provisions of workers’ compensation legislation, or any provision of the Award relating to
the rehabilitation of employees who are injured in the course of their current employment).

b)

This clause also does not apply to employers in respect of their facility, programme, undertaking, service or the
like which receives funding under the Disability Services Act 1986 and fulfils the dual role of service provider and
sheltered employer to people with disabilities who are in receipt of or eligible for a Disability Support Pension,
except with respect to an organisation which has received recognition under s10 or s12A of the Act, or if a part
only has received recognition, that part.

Supported Wage Rates
a)

Employees to whom this clause applies shall be paid the applicable percentage of the minimum rate of
pay prescribed by the Award for the class of work, which the person is performing according to the
following schedule:
Assessed Capacity
10%*
20%
30%
40%
50%
60%
70%
80%
90%

% of Prescribed Award Rate
10%
20%
30%
40%
50%
60%
70%
80%
90%

(Provided that the minimum amount payable shall be not less than $64 per week).
b)
20.4

Where a person’s assessed capacity is 10%, they shall receive a high degree of assistance and support.

Assessment of Capacity
For the purpose of establishing the percentage of the Award rate to be paid to the employees, the productive capacity of
the employee will be assessed in accordance with the Supported Wage System and documented in an assessment
instrument by either:
a)

the employer and the union, in consultation with the employee, or if desired by any of these; or

b)

the employer and an accredited Assessor from a panel agreed by the parties to the Award and the employee.

20.5 Lodgement of Assessment Instruments

20.6

a)

All assessment instruments under the conditions of this clause, including the appropriate percentage of the Award
wage rate to be paid to the employee, shall be lodged by the employer with the Registrar of the Commission.

b)

All assessment instruments shall be agreed and signed by the parties to the assessment, provided that where the
union is not a party to the assessment, it shall be referred by the Registrar to the union by certified mail and shall
take effect unless an objection is notified to the Registrar within 10 working days.

Review of Assessment
The assessment of the applicable percentage should be subject to annual review or earlier on the basis of a reasonable
request for such a review. The process of review shall be in accordance with the procedures for assessing capacity under
the Supported Wage System.
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Other Terms and Conditions of Employment
Where an assessment has been made, the applicable percentage shall apply to the wage rate only. Employees covered by
the provisions of this clause will be entitled to the same terms and conditions of employment as all other employees
covered by the Award paid on a pro rata basis.

20.8

Workplace Adjustment
An employer wishing to employ a person under the provisions of this clause shall take reasonable steps to make changes
in the workplace to enhance the employee’s capacity to do the job. Changes may involve re design of job duties, working
time arrangements and work organisation in consultation with other employees in the area.

20.9

21.
21.1.

21.2.

Trial Period
a)

In order for an adequate assessment of the employee's capacity to be made, an employer may employ a person
under the provisions of this clause for a trial period not exceeding 12 weeks, except that in some cases
additional work adjustment time (not exceeding 4 weeks) may be needed.

b)

During the trial period the assessment of capacity shall be undertaken and the proposed wage rate for a
continuing employment relationship shall be determined.

c)

The minimum amount payable to the employee during the trial period shall be no less than $64 per week.

d)

Work trials should include induction or training as appropriate to the job being trialled.

e)

Where the employer and employee wish to establish a continuing employment relationship following the
completion of the trial period, a further contract of employment shall be entered into based on the outcome of
assessment under the provisions of this Clause 4 – Assessment of Capacity.

Traineeships
Definitions
a)

“Part time trainee” means a trainee who is employed for a minimum of 20 hours per week (except in the case of
school based traineeships), and has regular and stable hours of work each week, to allow training to occur.
Wages and entitlements accrue on a pro-rata basis.

b)

“Traineeship” means a full time or part time structured employment based training arrangement approved by
the Western Australian Department of Education and Training where the trainee gains work experience and has
the opportunity to learn new skills in a work environment. On successful completion of the traineeship the
trainee obtains a nationally recognised qualification.

c)

“Traineeship Training Contract” means the agreement between the employer and the trainee that provides
details of the traineeship and obligations of the employer and trainee and is registered with the Western
Australian Department of Education and Training.

d)

“Training Plan” means the plan that outlines what training and assessment will be conducted off-the-job and
what will be conducted on-the-job and how the Registered Training Organisation will assist in ensuring the
integrity of both aspects of the training and assessment process.

Traineeships
a)

Trainees are to be additional to the normal workforce of the employer so that trainees shall not replace paid
workers or volunteers or reduce the hours worked by existing employees.

b)

Training conditions

The arrangements between the employer and the trainee in relation to training are as specified in the Traineeship Training
Agreement, as administered by the Department of Education and Training.
c)

Employment conditions
(i)

the initial period of employment for trainees is the nominal training period endorsed at the time the
particular traineeship is established;

(ii)

completion of the traineeship scheme will not guarantee the trainee future employment in the public
sector, but the employer will cooperate to assist the trainee to be placed in suitable employment,
should a position arise;

(iii)

trainees are permitted to be absent from work without loss of continuity of employment to attend off
the job training in accordance with the training plan. However, except for absences provided for
under the relevant award/s, failure to attend for work or training without an acceptable cause will
result in loss of pay for the period of the absence; and

(iv)

trainees will receive a mix of supervised work experience, structured training on the job and off the
job, and the opportunity to practice new skills in a work environment; and
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overtime and shift work shall not be worked by trainees except to enable the requirements of the
training to be effected. When overtime and shift work are worked the relevant allowances and
penalties of the relevant award, based on the training wage stated in paragraph (d) will apply. No
trainee shall work overtime or shift work on their own.

Wages

The wages applicable to trainees shall be as prescribed in the National Training Wage Award 2000 for employees up to
and including 20 years of age. Adult trainees will be paid the rate prescribed under the Minimum Conditions of
Employment Act 1993 for the minimum weekly rate of pay for employees 21 or more years of age.
22.

Child Care Givers and Canteen Workers - Variations

22.1

The parties agree that in the event that an award is made in the WAIRC that applies to the Canteen Assistants and
Canteen Supervisors employed by the Director General of the Department of Education and Training (currently proposed
to be the Canteen Employees (Department of Education and Training) Award) (“the new Award”) that:a)

An Agency Specific Agreement will be made to incorporate the New Award; and

b)

The parties will apply any wage increases provided for in the proposed Canteen Employees (Department of
Education and Training) Award. The parties will apply any wage increase provided for in this agreement to the
proposed award, which will be incorporated into this agreement by way of an Agency Specific Agreement. Any
wage increase granted by way of the proposed award will be backdated to the first pay period on or after 1
January 2007. Any administratively applied increase granted to Canteen Workers will be taken into
consideration for the calculation of back pay.

22.2

The parties agree that the Children’s Services (Government) Award 1989 be varied by 1 January 2008 in the WAIRC as a
result of Application 5 to 10 of 2006 (the “Varied Award”).

22.3

The rates of pay under the varied award shall be applied to the child care classifications under this agreement by
agreement of the parties and operate from the first pay period on or after the first pay period on or after 1 January 2007.

22.4

In addition to the varied rates of pay referred to in clause 22.3 above increases of 4.5%, 4.0% and 4.0% shall apply as
follows

22.5

(a)

4.5% from the first pay period on or after 1 January 2007;

(b)

4.0% from the first pay period on or after 1 January 2008;

(c)

4.0% from the first pay period on or after 1 January 2009;

Clause 22.3 shall not apply where the rates of pay under the varied award are less than the rate current on the first pay
period on or after the first pay period on of 1 January 2007 for child care workers under this Agreement.

23.

Split Shifts

23.1.

Employees who are required to work their ordinary hours each day in two shifts and where the break between the two
shifts is not less than three hours, shall be paid an allowance of $3.75 per day.

23.2.

The Allowance will be adjusted from the date of any wage any increase by the same percentage that has been granted in
that wage increase.

24.

First Aid Allowance

24.1.

This Clause shall replace any Clause providing for a first aid allowance in any relevant award.

24.2.

For the purposes of this Clause the following expressions shall have the following meanings:
a) “Employee” means an employee for the purposes of this Agreement.
b) “Appointed” means:
c) where the employer has nominated a position or office as carrying the extra duties of a first aid attendant and
an employee suitably qualified in first aid who has nominated themselves to carry out first aid in the workplace
is assigned to such position by the employer.
d) “Workplace” means the direct area in which the employee has been employed to work in the ordinary course
of their employment.
e) “Suitably qualified in first aid” means holding a Senior First Aid Certificate of the St. John Ambulance
Association [Australian Standards code HLTF1A] or a senior First Aid Statement of Attainment [Australian
Standards Code HLTFA301B] of the Australian Red Cross Society.

24.3.

An Employee who has been appointed by the Employer to carry out first aid duties at the worksite and who is suitably
qualified in first aid shall be paid a first aid allowance of fifteen dollars and fifty cents ($15.50) per fortnight.

24.4.

Where a part-time employee is eligible for the payment of an allowance under this Clause such allowance shall be
calculated on a pro-rata basis having regard for any variations to the employee’s working hours over that fortnight.

24.5.

The first aid allowance will not be paid during any continuous absence of greater than two (2) weeks in cases where the
employer has confirmed in writing that a nominated employee has been appointed to carry out first aid but where a
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nominated position or office is designated as a first aid position, an employee will only receive the first aid allowance
whilst occupying such designated position.
24.6.

The Allowance will be adjusted from the date of wage any increase by same percentage that has been granted in that
wage increase.

25.

Shoe Allowance

25.1.

This Clause shall only apply to employees of the Department of Culture and Arts and the Department of Housing and
Works.

25.2.

Each employee shall be paid a shoe allowance of $80 per annum on production of receipts.

25.3.

Where a part-time employee is eligible for the payment of an allowance under this Clause such allowance shall be
calculated on the proportion of total hours worked by the employee in that year to the total ordinary hours had the
employee been employed on a full-time basis for the year.

25.4.

The Allowance will be adjusted at the commencement of a replacement agreement in accordance with the movement in
the Consumer Price Index for Perth Capital City for the period of time of the previous agreement, as published by the
Australian Bureau of Statistics.

25.5.

The Allowance will be adjusted from the date of any wage increase by same percentage that has been granted in that
wage increase.

26.

Taxi and Parking Allowance

26.1.

This clause shall only apply to employees working at the Fremantle Maritime Museum and Fremantle Prison.

26.2.

Employees shall be provided with free parking by their employer.

26.3.

Where an employee ceases work after 11pm and requests a taxi voucher for immediate use between the museum and the
employee’s home the employee shall be entitled to receive a free taxi voucher for travel between the museum and their
home.

27.

Removal Allowance

27.1.

When an employee is transferred in the public interest, or in the ordinary course of promotion or transfer, or on account of
illness due to causes over which the employee has no control, the employee shall be reimbursed:

27.2.

a)

The actual reasonable cost of conveyance of the employee and dependants.

b)

The actual cost (including insurance) of the conveyance of an employee's household furniture effects
and appliances up to a maximum volume of 45 cubic metres, provided that a larger volume may be
approved by the Employer in special cases.

c)

An allowance of $508.00 for accelerated depreciation and extra wear and tear on furniture, effects and
appliances for each occasion that an employee is required to transport his or her furniture, effects and
appliances provided that the Employer is satisfied that the value of household furniture, effects and
appliances moved by the employee is at least $3,042.00.

d)

Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a
maximum amount of $157.00.

Pets are defined as dogs, cats, birds or other domestic animals kept by the employee or the employee's dependants for the
purpose of household enjoyment.

27.3.

Pets do not include domesticated livestock, native animals or equine animals.

27.4.

An employee who is transferred solely at his or her own request or on account of misconduct must bear the whole cost of
removal unless otherwise determined by the Employer prior to removal.

27.5.

An employee shall be reimbursed the full freight charges necessarily incurred in respect of the removal of the employee's
motor vehicle. If authorised by the Employer to travel to a new locality in the employee's own motor vehicle,
reimbursement shall be as follows: a)

Where the employee will be required to maintain a motor vehicle for use on official business at the
new headquarters, reimbursement for the distance necessarily travelled shall be on the basis of the
appropriate rate prescribed by subclause (2) of Clause 46. - Motor Vehicle Allowance of this Award.

b)

Where the employee will not be required to maintain a motor vehicle for use on official business at
the new headquarters reimbursement for the distance necessarily travelled shall be on the basis of one
half (½) of the appropriate rate prescribed by subclause (3) of Clause 46. - Motor Vehicle Allowance
of this Award.

c)

Where an employee or his/her dependants have more than one vehicle, and all the vehicles are to be
relocated to the new residence, the cost of transporting or driving up to two vehicles shall be deemed
to be part of the removal costs.

d)

Where only one vehicle is to be relocated to the new residence, the employee may choose to transport
a trailer, boat or caravan in lieu of the second vehicle.
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27.6.

The employee may be required to show evidence of ownership of the trailer, boat or caravan to be transported.

27.7.

If the employee tows the caravan, trailer or boat to the new residence, the additional rate per kilometre is to be three cents
per kilometre for a caravan or boat and two cents per kilometre for a trailer.

27.8.

The employee shall, before removal is undertaken obtain quotes from at least two carriers which shall be submitted to the
Employer, who may authorise the acceptance of the more suitable: Provided that payment for a volume amount beyond
45 cubic metres shall not occur without the prior written approval of the employer.

27.9.

The Employer may, in lieu of conveyance, authorise payment to compensate for any loss in any case where an employee,
with prior approval of the Employer, disposes of his or her household furniture effects and appliances instead of removing
them to the new headquarters: Provided that such payments shall not exceed the sum which would have been paid if the
employee's household furniture effects and appliances had been removed by the cheapest method of transport available
and the volume was 45 cubic metres.

27.10.

Where an employee is transferred to government owned or private rental accommodation, where furniture is provided,
and as a consequence the employee is obliged to store furniture, the employee shall be reimbursed the actual cost of such
storage up to a maximum allowance of $944.00 per annum. Actual cost is deemed to include the premium for adequate
insurance coverage for the value of the furniture stored. An allowance under this subclause shall not be paid for a period
in excess of four years without the approval of the employer.

27.11.

Receipts must be produced for all sums claimed.

27.12.

New appointees to the public authority shall be entitled to receive the benefits of this clause if they are required by the
employer to participate in any training course prior to being posted to their respective positions in the public authority.
This entitlement shall only be available to employees who have completed their training and who incur costs when
moving to their first posting.

27.13.

An employer may agree to provide removal assistance greater than specified in this General Agreement or the Award and
if in that event that the employee to whom the benefit is granted elects to leave the position, on a permanent basis, within
twelve months, the employer may require the employee to repay the additional removal assistance on a pro rata basis.
Repayment can be deducted from any monies due to the employee.
27.14.

For the purposes of this subclause, “elects to leave the position,” means the employee freely chooses to leave
the position in the ordinary course of promotion, transfer or resignation and this necessitates the employer
obtaining a replacement employee.

27.15.

The amounts specified in paragraphs (1) (c) and (1) (d) and subclause (6) shall be amended as and when
required consistent with changes to the equivalent amounts specified in the award.

PART 4. LEAVE OF ABSENCE
28.

Parental Leave

28.1.

Definitions
a)
b)

c)

“Employee” includes full time, part time, permanent, fixed term contract and “eligible” casual
employees.
A casual employee is “eligible” if the employee (i)

has been engaged by the public sector on a regular and systematic basis for a sequence of
periods of employment during a period of at least 12 months; and

(ii)

but for an expected birth of a child to the employee or the employee’s spouse or de facto
partner or an expected placement of a child with the employee with a view to the adoption
of the child by the employee, would have a reasonable expectation of continuing
engagement by the employer on a regular and systematic basis.

Without limiting subsection (b), a casual employee is also “eligible” if the employee –
(i)

was engaged by the public sector on a regular and systematic basis for a sequence of
periods during a period (the first period of employment) of less than 12 months; and

(ii)

at the end of the first period of employment, the employee ceased, on the employer’s
initiative, to be so engaged by the public sector employer; and

(iii)

the public sector employer later again engaged the employee on a regular and systematic
basis for a further sequence of periods during a period (the second period of employment)
that started not more than three months after the end of the first period of employment; and

(iv)

the combined length of the first period of employment and the second period of
employment is at least 12 months; and

(v)

the employee, but for an expected birth of a child to the employee or the employee’s spouse
or de facto partner or an expected placement of a child with the employee with a view to
adoption of the child by the employee, would have a reasonable expectation of continuing
engagement in the public sector on a regular and systematic basis.
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b)

28.4.

28.5.

d)

“Primary care giver” is the employee who will assume the principal role for the care and attention of
a child/children. The employer may require confirmation of primary care giver status.

e)

“Replacement employee” is an employee specifically engaged to replace an employee proceeding on
parental leave.

f)

“Partner” means a person who is a spouse or de facto partner.

g)

“Public sector” means an employing authority as defined in section 5 of the Public Sector
Management Act 1994.

Entitlement to parental leave
a)

28.3.
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An employee is entitled to a period of up to 52 weeks unpaid parental leave in respect of the:
(i)

birth of a child to the employee or the employee’s partner; or

(ii)

adoption of a child who is not the natural child or the stepchild of the employee or the employee’s
partner; is under the age of five; and has not lived continuously with the employee for six months or
longer.

An employee, other than an eligible casual employee, identified as the primary care giver of a child and who
has completed twelve months continuous service in the Western Australian public sector shall be entitled to
paid parental leave which will form part of the 52 week entitlement provided in subclause 2(a), as follows:
(i)

10 weeks paid parental leave from 1 July 2006

(ii)

12 weeks paid parental leave from 1 July 2007; and

(iii)

14 weeks paid parental leave from 1 July 2008.

c)

An employee may take the paid parental leave specified in subclause 2(b) at half pay for a period equal to twice
the period to which the employee would otherwise be entitled.

d)

A pregnant employee can commence the period of paid parental leave any time up to six weeks before the
expected date of birth and no later than four weeks after the birth. Any other primary care giver can commence
the period of paid parental leave from the birth date or for the purposes of adoption from the placement of the
child but no later than four weeks after the birth or placement of the child.

e)

Paid parental leave for primary care purposes for any one birth or adoption shall not exceed the period specified
in subclause 2(b) and 2(c) above.

f)

The paid and unpaid parental leave entitlement up to a maximum of 52 weeks may be shared between partners
assuming the role of primary care giver.

g)

Parental leave may only be taken concurrently by an employee and his or her partner as provided for in
subclause 2(c) or under special circumstances with the approval of the employer.

h)

Where less than the standard parental leave is taken the unused portion of the period of paid or unpaid leave
cannot be preserved in any way.

i)

An employee may elect to receive pay in advance for the period of paid parental leave at the time the parental
leave commences, or may elect to be paid the entitlement on a fortnightly basis over the period of the paid
parental leave.

j)

An employee is eligible, without resuming duty, for subsequent periods of parental leave in accordance with the
provisions of this clause.

Birth of a child
a)

An employee shall provide the employer with a medical certificate from a registered medical practitioner
naming the employee, or the employee’s partner confirming the pregnancy and the estimated date of birth.

b)

If the pregnancy results in other than a live child or the child dies during the period of paid parental leave, the
entitlement to paid parental leave as provided in clause 2(b) remains intact.

Adoption of a child
a)

An employee seeking to adopt a child shall be entitled to two days unpaid leave to attend interviews or
examinations required for the adoption procedure. Employees working or residing outside the Perth
metropolitan area are entitled to an additional day’s unpaid leave. The employee may take any paid leave
entitlement to which the employee is entitled in lieu of this leave.

b)

If an application for parental leave has been granted for the adoption of a child, which does not eventuate, then
the period of paid or unpaid parental leave is terminated. Employees may take any other paid leave entitlement
to which they are entitled in lieu of the terminated parental leave or return to work.

Partner Leave
a)

An employee is entitled to unpaid partner leave as prescribed by this subclause in respect of the:
(i)

birth of a child to the employee or the employee’s partner; or
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adoption of a child who is not the natural child or the stepchild of the employee or the employee’s
partner; is under the age of five; and has not lived continuously with the employee for six months or
longer.

b)

An employee who is not taking parental leave with respect to the birth of child to their partner shall be entitled
to a period of unpaid partner leave of up to one week at the time of the child’s birth. In the case of adoption of a
child this period shall be increased to up to three weeks unpaid leave.

c)

The employee may request to extend the period of unpaid partner leave up to a maximum of eight weeks.

d)

The employer is to agree to an employee’s request to extend their partner leave under 28.5(c) unless:
(i)

having considered the employee’s circumstances, the employer is not satisfied that the request is
genuinely based on the employee’s parental responsibilities; or

(ii)

there are grounds to refuse the request relating to its adverse effect on the employer’s business and
those grounds would satisfy a reasonable person. These grounds include, but are not limited to:
·

cost;

·

lack of adequate replacement staff;

·

loss of efficiency; and

·

impact on the production or delivery of products or services by the employer.

e)

The employer is to give the employee written notice of the employer’s decision on a request for extended
partner leave. If the employee’s request is refused, the notice is to set out the reasons for the refusal.

f)

An employee who believes their request for extended partner leave under 28.5(c) has been unreasonably
refused may seek to enforce it as a minimum condition of employment and the onus will be on the employer to
demonstrate that the refusal was justified in the circumstances.

g)

The taking of partner leave by an employee shall have no effect on their or their partner’s entitlement, where
applicable, to paid parental leave under this clause.

Other leave entitlements
28.6.

Annual and long service leave
An employee proceeding on unpaid parental leave may elect to substitute any part of that leave with accrued
annual leave or long service leave to which the employee is entitled for the whole or part of the period of
unpaid parental leave.

28.7.

Leave without pay
a)

Subject to all other leave entitlements being exhausted an employee shall be entitled to apply for leave without
pay following parental leave to extend their leave by up to two years. The employer is to agree to a request to
extend their leave unless:
(i)

having considered the employee’s circumstances, the employer is not satisfied that the request is
genuinely based on the employee’s parental responsibilities; or

(ii)

there are grounds to refuse the request relating to its adverse effect on the employer’s business and
those grounds would satisfy a reasonable person. These grounds include, but are not limited to:
·

cost;

·

lack of adequate replacement staff;

·

loss of efficiency;

·

impact on the production or delivery of products or services by the employer.

b)

The employer is to give the employee written notice of the employer’s decision on a request for leave without
pay under clause 7(a). If the request is refused, the notice is to set out the reasons for the refusal.

c)

An employee who believes their request for leave without pay under clause 7(a) has been unreasonably refused
may seek to enforce it as a minimum condition of employment and the onus will be on the employer to
demonstrate that the refusal was justified in the circumstances.

d)

Any period of leave without pay must be applied for and approved in advance and will be granted on a year-byyear basis. Where both partners work for the employer the total combined period of leave without pay
following parental leave shall not exceed two years.

e)

An employee on parental leave is not entitled to paid sick leave and other paid absences other than as specified
in clause 6(a) and clause 7(g).

f)

Should the birth or adoption result in other than the arrival of a living child, the employee shall be entitled to
such period of paid sick leave or unpaid leave for a period certified as necessary by a registered medical
practitioner. Such paid sick leave cannot be taken concurrently with paid parental leave.
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Where a pregnant employee not on parental leave suffers illness related to the pregnancy or is required to
undergo a pregnancy related medical procedure the employee may take any paid sick leave to which the
employee is entitled or unpaid leave for a period as certified necessary by a registered medical practitioner.

Notice and variation
a)

The employee shall give not less than four weeks notice in writing to the employer of the date the employee
proposes to commence paid or unpaid parental leave stating the period of leave to be taken.

b)

An employee seeking to adopt a child shall not be in breach of subclause 8(a) by failing to give the required
period of notice if such failure is due to the requirement of the adoption agency to accept earlier or later
placement of a child, or other compelling circumstances.

c)

An employee proceeding on parental leave may elect to take a shorter period of parental leave and may at any
time during that period elect to reduce or extend the period stated in the original application, provided four
weeks written notice is provided.

Transfer to a safe job
a)

If the employee gives her employer a medical certificate from a medical practitioner containing a statement to
the effect that, in the medical practitioner’s opinion, the employee is fit to work, but that it is inadvisable for her
to continue in her present position for a stated period because of:
(i)

illness, or risks, arising out of her pregnancy; or

(ii)

hazards connected with that position; then

the employer must modify the duties of the position or alternatively transfer the employee to a safe job at the
same classification level for the period during which she is unable to continue in her present position.

28.10.

b)

If the employee’s employer does not think it to be reasonably practicable to modify the duties of the position or
transfer the employee to a safe job the employee is entitled to paid leave for the period during which she is
unable to continue in her present position.

c)

An entitlement to paid leave provided in clause 9(b) is in addition to any other leave entitlement the employee
has and is to be paid the amount the employee would reasonably have expected to be paid if the employee had
worked during that period.

d)

An entitlement to paid leave provided in clause 9(b) ends at the earliest of whichever of the following times is
applicable:

28.12.

the end of the period stated in the medical certificate;

(ii)

if the employee’s pregnancy results in the birth of a living child – the end of the day before the date of
birth;

(iii)

if the employee’s pregnancy ends otherwise than with the birth of a living child – the end of the day
before the end of the pregnancy.

Communication during parental leave
a)

28.11.

(i)

Where an employee is on parental leave and a definite decision has been made to introduce significant change
at the workplace, the employer shall take reasonable steps to:
(i)

make information available in relation to any significant effect the change will have on the status or
responsibility level of the position the employee held before commencing parental leave; and

(ii)

provide an opportunity for the employee to discuss any significant effect the change will have on the
status or responsibility level of the position the employee held before commencing parental leave.

b)

The employee shall take reasonable steps to inform the employer about any significant matter that will affect
the employee’s decision regarding the duration of parental leave to be taken, whether the employee intends to
return to work and whether the employee intends to return to work on a part-time or modified basis.

c)

The employee shall also notify the employer of changes of address or other contact details which might affect
the employer’s capacity to comply with subclause 10(a).

Replacement employee
a)

Prior to engaging a replacement employee the employer shall inform the person of the temporary nature of the
employment and the entitlements relating to the return to work of the employee on parental leave.

b)

A replacement employee may be employed part time. Such employment shall be in accordance with the part
time employment provisions contained in subclause 16.

c)

Nothing in this subclause shall be construed as requiring an employer to engage a replacement employee.

Return to Work
a)

An employee shall confirm their intention to return to work by notice in writing to their employer not less than
four weeks prior to the expiration of parental leave.
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b)

An employee on return to work from parental leave will be entitled to the same position or a position equivalent
in pay, conditions and status and commensurate with the employee’s skill and abilities as the substantive
position held immediately prior to proceeding on parental leave.

c)

Where an employee was transferred to a safe job or proceeded on leave as provided for in 9(b) of this clause,
the employee is entitled to return to the position occupied immediately prior to the transfer or the taking of the
leave.

Right to return to work on a modified basis
(a)

An employee may return on a part time or job-share basis to the substantive position occupied prior to the
commencement of leave or to a different position at the same classification level in accordance with the part
time employment provisions of the relevant award and agreement.

(b)

An employee may return on a modified basis that involves the employee working on different days or at
different times, or both; or on fewer days or for fewer hours or both, than the employee worked immediately
before starting parental leave.

Right to revert
(a)

An employee who has returned on a part time or modified basis in accordance with clause 13 may subsequently
request the employer to permit the employee to resume working on the same basis as the employee worked
immediately before starting parental leave or full time work at the same classification level.

(b)

An employer is to agree to a request to revert made under clause 14 (a) unless there are grounds to refuse the
request relating to the adverse effect that agreeing to the request would have on the conduct of operations or
business of the employer and those grounds would satisfy a reasonable person.

(c)

An employer is to give the employee written notice of the employer’s decision on a request to revert under
clause 14 (a). If the request is refused, the notice is to set out the reasons for the refusal.

(d)

An employee who believes their request to revert under clause 14 (a) has been unreasonably refused may seek
to enforce it as a minimum condition of employment and the onus will be on the employer to demonstrate that
the refusal was justified in the circumstances.

Part Time Employment
a)

A pregnant employee may work part time in one or more periods while she is pregnant where part time
employment is, because of the pregnancy, necessary or desirable.

b)

Commencement on part time work under this subclause, and return from part time to full time work under this
subclause, shall not break the continuity of service or employment.

c)

Subject to the provisions of this subclause and to the matters agreed in accordance with 15(h), part time
employment shall be accordance with the provisions of this award, which shall apply on a pro rata basis.

d)

An employee working part time under this subclause shall be entitled to leave accrued in respect of a period of
full time employment, in such periods and manner as specified in the annual leave provisions of the relevant
award.

e)

A full time employee shall be paid for and take any annual leave accrued in respect of a period of part time
employment under this subclause, in such periods and manner as specified in the relevant award, as if the
employee were working part time in the class of work the employee was performing as a part time employee
immediately before resuming full time work.

f)

Provided that, by agreement between the employer and employee, the period over which the leave is taken may
be shortened to the extent necessary for the employee to receive pay at the employee’s current full time rate.

g)

Before commencing a period of part time employment under this subclause, the employee and the employer
shall agree upon:
(i)

the hours to be worked; the days upon which they will be worked and commencing times for the
work;

(ii)

the classification applying to the work to be performed; and

(iii)

the period of part time employment.

h)

The terms of the agreement made under subclause 15(g) may be varied by consent.

i)

The terms of the agreement made under subclause 15(g) shall be reduced to writing and retained by the
employer. A copy of the agreement and any variation to it shall be provided to the employee by the employer.
The terms of this agreement shall apply to the part time employment.

j)

An employer may request, but not require, an employee working part time under this subclause to work outside
of or in excess of the employee’s ordinary hours of duty provided for in the relevant award.

k)

The work to be performed part time need not be the work performed by the employee in their former position
but shall be work performed under this award.

2686

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

l)

87 W.A.I.G.

An employee may work part time under this subclause notwithstanding any other provision of any relevant
award or agreement which limits or restricts the circumstances in which part time employment may be worked
or the terms upon which it may be worked, including provisions:
(i)

limiting the number of employees who may work part time;

(ii)

establishing quotas as to the ratio of part time to full time employees;

(iii)

prescribing to a minimum or maximum number of hours a part time employee may work; or

(iv)

requiring consultation with, consent of, or monitoring by a union;

and such provisions do not apply to part time work under this subclause.
28.16.

Effect of Parental Leave and Part Time Employment on the Contract of Employment
a)

An employee employed for a fixed term contract shall have the same entitlement to parental leave, however the
period of leave granted shall not extend beyond the term of that contract.

b)

29.
29.1.

29.2.

Paid parental leave will count as qualifying service for all purposes under the relevant award and agreement.
During paid parental leave at half pay all entitlements will accrue as if the employee had taken the entitlement
to paid parental leave at full pay.
c)
Absence on unpaid parental leave shall not break the continuity of service of employees but shall not be taken
into account in calculating the period of service for any purpose under the relevant award and agreement.
d)
An employee on parental leave may terminate employment at any time during the period of leave by written
notice in accordance with the relevant award and agreement.
e)
An employer shall not terminate the employment of an employee on the grounds of the employee’s application
for parental leave, absence on parental leave or because the employee has exercised or proposes to exercise any
part time employment rights and/or benefits as provided for in subclause 15 but otherwise the rights of the
employer in respect of termination of employment are not affected.
f)
Any termination entitlements payable to an employee whose employment is terminated while working part time
under subclause 15 or while working full time after transferring from part time work under subclause 15, shall
be calculated by reference to the full time rate of pay at the time of termination and by regarding all service as a
full time employee as qualifying for a termination entitlement based on the period of full time employment and
all service as a part time employee on a pro rata basis.
28.17. Casual employees
a)
To avoid doubt, an eligible casual employee has no entitlement to paid leave under this clause with the
exception of the entitlement to paid leave as provided under subclause 9(b) of this clause.
b)
Nothing in this clause confers a change in the employment status of a casual employee.
Personal Leave
Introduction
a)
The provisions of this clause replace the Sick Leave Clause of the relevant award listed in Clause 9 of this
agreement.
b)
The intention of Personal Leave is to give employees and employers greater flexibility by providing leave on
full pay for a variety of personal purposes. Personal leave replaces sick and paid carer's leave. Personal leave
is not to be used for circumstances normally met by other forms of leave.
c)
This clause does not apply to casuals with the exception of sub clause 9 - Personal Leave Without Pay for the
purposes of carer’s leave of this clause.
Transitional Arrangement and Entitlement
a)
This clause commenced on and from 30 July 2004. On commencement of this clause, the sick leave clause
ceased to exist. All existing sick leave credits have been converted to cumulative personal leave and recorded
in hours. Employees received an entitlement of 15.2 hours non-cumulative personal leave. An employee's
current sick leave anniversary date will be maintained for the purposes of the personal leave entitlement.
b)
The employer shall credit each full time employee engaged on an ongoing basis with the following personal
leave credits:

On the day of initial appointment
On completion of 6 months continuous service
On the completion of 12 months continuous
service
On the completion of each further period of 12
months continuous service

Personal Leave
Cumulative
49.4 hours
49.4hours
98.8 hours

Personal leave Noncumulative
15.2 hours
15.2 hours

98.8 hours

15.2 hours
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c)

A part time employee shall be entitled to the same personal leave credits as a full time employee, but on a pro
rata basis according to the number of hours worked each fortnight. Payment for personal leave shall only be
made for those hours that would normally have been worked had the employee not been on personal leave.

d)

An employee employed for a period less than twelve (12) months shall be credited personal leave on a pro rata
basis for the period of the contract.

e)

Where employees access personal leave, it shall be deducted from their non-cumulative entitlement in the first
instance.

f)

In the year of accrual the 114 hours personal leave entitlement may be accessed for illness or injury, carer's
leave, unanticipated matters or planned matters in accordance with the provisions of this clause. On completion
of each year unused personal leave up to a maximum of 98.8 hours will be cumulative and added to personal
leave accumulated from previous years. Unused non-cumulative leave will be lost on completion of each
anniversary year.

g)

Whilst employees are able to access personal leave in accordance with sub clause 3 of this clause, to ensure
compliance with the Minimum Conditions of Employment Act 1993 a minimum of 76 hours of personal leave
per year must be available or accessed by the employee for the purposes of:
(i)

an employee’s entitlement to paid leave for illness or injury; or

(ii)

carer’s leave.

The provisions of this sub clause shall apply to part time employees on a pro rata basis.

29.3.

h)

An employee is unable to access personal leave while on any period of parental leave or leave without pay. An
employee is unable to access personal leave while on any period of annual or long service leave, except as
provided for in subclauses 5 and 6 (re-crediting leave).

i)

Personal leave will not be debited for public holidays, which the employee would have observed.

j)

If an employee has exhausted all accrued personal leave the employer may allow the employee who has at least
twelve (12) months service to anticipate up to 38 hours personal leave from next year's credit. If the employee
ceases duty before accruing the leave, the value of the unearned portion must be refunded to the employer,
calculated at the wage rate as at the date the leave was taken, but no refund is required in the event of the death
of the employee.

k)

In exceptional circumstances the employer may approve the conversion of an employee's personal leave credits
to half pay to cover an absence on personal leave due to illness.

l)

Personal leave may be taken on an hourly basis.

Application for Personal Leave
a)

29.4.

Reasonable and legitimate requests for personal leave will be approved subject to available credits. Subject to
sub clause (2)(b) and (2)(g) the employer may grant personal leave in the following circumstances:
(i)

where the employee is ill or injured;

(ii)

to provide care or support to a member of the employee’s family or household who requires care or
support because of an illness or injury to the member; or an unexpected emergency affecting the
member;

(iii)

for unanticipated matters of a compassionate or pressing nature which arise without notice and
require immediate attention;

(iv)

by prior approval of the employer having regard for agency requirements and the needs of the
employee, planned matters where arrangements can not be organised outside of normal working
hours or be accommodated by the utilisation of flexi time credits by employees working according to
approved flexible working hours arrangements or other leave. Planned personal leave will not be
approved for regular ongoing situations.

b)

Employees must complete the necessary application and clearly identify which of the above circumstances
apply to their personal leave request.

c)

The definition of family shall be the definition contained in the Equal Opportunity Act 1984 for "relative". That
is, a person who is related to the employee by blood, marriage, affinity or adoption and includes a person who is
wholly or mainly dependent on, or is a member of the household of, the employee.

d)

Where practicable, the employee must give reasonable notice prior to taking leave. Where prior notice cannot
be given, notice must be provided as early as possible on the day of absence. Where possible, an estimate of
the period of absence from work shall be provided.

Evidence
a)

An application for personal leave exceeding two consecutive working days shall be supported by evidence that
would satisfy a reasonable person of the entitlement.
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Personal leave will not be granted where an employee is absent from duty because of personal illness directly
caused by the misconduct of the employee.

Re-crediting Annual Leave
Where an employee is ill or injured during the period of annual leave and produces at the time, or as soon as practicable
thereafter, medical evidence to the satisfaction of the employer that as a result of the illness or injury the employee was
confined to their place of residence or a hospital for a period of at least seven consecutive calendar days, the employer
may grant personal leave for the period during which the employee was so confined and reinstate annual leave equivalent
to the period of confinement.

29.6.

Re-crediting Long Service Leave
Where an employee is ill or injured during the period of long service leave and produces at the time, or as soon as
practicable thereafter, medical evidence to the satisfaction of the employer that as a result of illness or injury the
employee was confined to their place of residence or a hospital for a period of at least 14 consecutive calendar days, the
employer may grant personal leave for the period during which the employee was so confined and reinstate long service
leave equivalent to the period of confinement.

29.7.

Unused Personal Leave

29.8.

Workers Compensation

Unused personal leave will not be cashed out or paid out when an employee ceases their employment.
Where an employee suffers a disability within the meaning of section 5 of the Worker's Compensation and Injury
Management Act 1981 which necessitates that employee being absent from duty, personal leave with pay shall be granted
to the extent of personal leave credits. In accordance with section 80(2) of the Worker's Compensation and Injury
Management Act 1981 where the claim for worker's compensation is decided in favour of the employee, personal leave
credit is to be reinstated and the period of absence shall be granted as leave without pay.
29.9.

29.10.

Personal Leave Without Pay Whilst Ill or Injured
a)

Employees who have exhausted all of their personal leave entitlements and are ill or injured may apply for
personal leave without pay. Employees are required to complete the necessary application and provide
evidence to satisfy a reasonable person. The employer shall not unreasonably withhold this leave.

b)

Personal leave without pay not exceeding a period of three months in a continuous absence does not affect
wages increment dates, anniversary date of sick leave credits, long service leave entitlements or annual leave
entitlements. Where a period of personal leave without pay exceeds three months in a continuous absence, the
period in excess of three months is excised from qualifying service.

c)

Personal leave without pay is not available to employees who have exhausted all of their personal leave
entitlements and are seeking leave for circumstances outlined in Clause 3 – Application for Personal Leave of
this clause. However, other forms of leave including unpaid carer’s leave and leave without pay may be
available.

Portability

Where:
a)

an employee was, immediately prior to being employed by the employer, employed in the service of the public
service of Western Australia or any other state body of Western Australia; and

b)

the period of employment between the date when the employee ceased previous employment and the date of
commencing employment with the employer does not exceed one week or any other period approved by the
employer;

the employer will credit the employee additional sick leave credits equivalent to those held at the date the employee
ceased previous employment.
29.11.

Travelling time for Regional Employees
a)

Subject to the evidentiary requirements set out in subclause 4 of this clause, a regional employee who requires
medical attention at a medical facility in Western Australia located 240 km or more from their workplace will
be granted paid travel time undertaken during the employee’s ordinary working hours up to a maximum of 38
hours per annum.

b)

The employer may approve additional paid travel time to a medical facility in Western Australia where the
employee can demonstrate to the satisfaction of the employer that more travel time is warranted.

c)

The provisions of subclauses 9(a) and 9(b) Travelling Time for Regional Employees are not available to
employees whilst on leave without pay or personal leave without pay for illness or injury.

d)

The provisions of subclauses 9(a) and 9(b) - Travelling Time for Regional Employees apply as follows.
(i)

An employee employed on a fixed term contract for a period greater than 12 months, shall be credited
with the same entitlement as a permanent employee for each full year of service and pro rata for any
residual portion of employment.
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(ii)

An employee employed on a fixed term contract for a period less than 12 months shall be credited
with the same entitlement on a pro-rata basis for the period of employment.

(iii)

A part time employee shall be entitled to the same entitlement as a full time employee for the period
of employment, but on a pro-rata basis according to the number of ordinary hours worked each
fortnight.

The provisions do not apply to casual employees.
29.12.

29.13

Paid Carer’s Leave
a)

An employee is entitled to use, each year, up to ten days of the employee's sick leave entitlement per year as
paid carer’s leave to provide care or support to a member of the employee’s family or household who requires
care or support because of an illness or injury to the member or an unexpected emergency affecting the
member.

b)

Employees shall, wherever practical, give the employer notice of the intention to take carer’s leave and the
estimated length of absence. If it is not practicable to give prior notice of absence employees shall notify the
employer as soon as possible on the first day of absence.

c)

An employee who claims to be entitled to carer’s leave is to provide, where required by the employer, evidence
that would satisfy a reasonable person of the entitlement.

d)

The definition of family shall be the definition contained in the Western Australian Equal Opportunity Act
1984. That is, a person who is related to the employee by blood, marriage, affinity or adoption and includes a
person who is wholly or mainly dependant on, or is a member of the household of, the employee.

e)

Carer’s leave may be taken on an hourly basis.

Unpaid Carer’s leave
a)

Subject to the provisions of subclause (b) of this Clause an employee, including a casual employee, is entitled
to unpaid carer’s leave of up to two days for each occasion (a “permissible occasion”) on which a member of
the employee’s family or household requires care or support because of:
(i)

an illness or injury of the member; or

(ii)

an unexpected emergency affecting the member; or

(iii)

the birth of a child of the member.

b)

An employee is entitled to unpaid carer’s leave for a particular permissible occasion only if the employee
cannot take paid carer’s leave during the period.

c)

The definition of family is the same as provided in Clause 28 – Parental Leave.

d)

The employer may grant an employee unpaid carer’s leave in excess of two days.

e)

Unpaid carer’s leave may be taken on an hourly basis.

30.

Bereavement Leave

30.1.

Employees, including casuals, shall on the death of:
a)

the employee’s spouse or de facto partner;

b)

a child, step-child or grandchild of the employee (including an adult child, step-child or grandchild);

c)

a parent, step-parent or grandparent of the employee;

d)

a sibling of the employee;

e)

any other person who, at or immediately before the relevant time for assessing the employee’s eligibility to take
leave, lived with the employee as a member of the employee’s .

be eligible for up to two (2) days paid bereavement leave, provided that at the request of an employee the Employer may
exercise a discretion to grant bereavement leave to an employee in respect of some other person with whom the employee
has a special relationship.
30.2.

The two (2) days need not be consecutive.

30.3.

Bereavement leave is not to be taken during any other period of leave.

30.4.

Payment of such leave may be subject to the employee providing evidence, if so requested by the employer, of the death
or relationship to the deceased that would satisfy a reasonable person..

30.5.

An employee requiring more than two (2) days bereavement leave in order to travel overseas in the event of the death
overseas of a member of the employee's immediate family may, upon providing adequate proof, in addition to any
bereavement leave to which the employee is eligible, have immediate access to annual leave and/or accrued long service
leave or leave without pay provided all accrued leave is exhausted.
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Travelling time for Regional Employees
30.6.
Subject to prior approval from the employer, an employee entitled to Bereavement Leave and who as a result of such
bereavement travels to a location within Western Australia that is more than 240 km from their workplace will be granted
paid time off for the travel period undertaken in the employee’s ordinary working hours up to a maximum of 13 hours per
bereavement. The employer will not unreasonably withhold approval.
30.7.
The employer may approve additional paid travel time within Western Australia where the employee can demonstrate to
the satisfaction of the employer that more than two days travel time is warranted.
30.8
The provisions of this clause are not available to employees whilst on leave without pay or sick leave without pay.
30.9
The provisions of subclauses 1 and 2 above applies as follows:
a)
An employee employed on a fixed term contract for a period greater than 12 months, shall be credited with the
same entitlement as a permanent employee for each full year of service and pro rata for any residual portion of
employment.
b)
An employee employed on a fixed term contract for a period less than 12 months shall be credited with the
same entitlement on a pro-rata basis for the period of employment.
c)
A part time employee shall be entitled to the same entitlement as a full time employee for the period of
employment, but on a pro-rata basis according to the number of ordinary hours worked each fortnight.
d)
For casual employees, the provisions apply to the extent of their agreed working arrangements.
31.
31.1.
31.2.
31.3.
31.4.
31.5.
31.6.

31.7.
32.
32.1.
32.2.
32.3.
32.4.
32.5.

Cultural Ceremonial Leave
Cultural/ceremonial leave shall be available to all employees.
Such leave shall include leave to meet the employee's customs, traditional law and to participate in cultural and
ceremonial activities.
Employees are entitled to time off without loss of pay for cultural/ceremonial purposes, subject to agreement between the
employer and employee and sufficient leave credits being available.
The employer will assess each application for ceremonial/cultural leave on its merits and give consideration to the
personal circumstances of the employee seeking the leave.
The employer may request reasonable evidence of the legitimate need for the employee to be allowed time off.
Cultural/ceremonial leave may be taken as whole or part days off. Each day, or part thereof, shall be deducted from:
a)
the employee's annual leave entitlements (where applicable); or
(b)
the employee’s accrued long service leave entitlements, but in full days only; or
b)
accrued days off or time in lieu.
Time off without pay may be granted by arrangement between the employer and the employee for cultural/ceremonial
purposes.
Purchased Leave 44/52 Wage Arrangement
The employer and an employee may agree to enter into an arrangement whereby the employee can purchase up to eight
(8) weeks additional leave.
The employer will assess each application for 44/52 wage arrangement on its merits and give consideration to the
personal circumstances of the employee seeking the arrangement.
Where an employee is applying for purchased leave of between 5 and 8 weeks the employer will give priority of access to
those employees with carer responsibilities.
Access to this entitlement will be subject to the employee having satisfied the employer's accrued leave management
policy.
The employee can agree to take a reduced wage spread over the 52 weeks of the year and receive the following amounts
of additional purchased leave:
Number of weeks wages
spread over 52 weeks
44 weeks
45 weeks
46 weeks
47 weeks
48 weeks
49 weeks
50 weeks
51 weeks

Number of weeks
purchased leave
8 weeks
7 weeks
6 weeks
5 weeks
4 weeks
3 weeks
2 weeks
1 week
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32.6.

The purchased leave will not be able to be accrued. The employee is to be entitled to pay in lieu of the additional leave
not taken. In the event that the employee is unable to take such purchased leave, their wage will be adjusted on the last
pay period in January to take account of the fact that time worked during the year was not included in the wage.

32.7.

Where an employee who is in receipt of a higher duties allowance provided for in the relevant award proceeds on any
period of additional purchased leave, the employee shall not be entitled to receive payment of the allowance for any
period of purchased leave.

32.8.

In the event that a part time employee's ordinary working hours are varied during the year, the wage paid for such leave
taken will be adjusted on the last pay in January to take into account any variations to the employee's ordinary working
hours during the previous year.

33.

Purchased Leave Deferred Wages Arrangement

33.1

With the written agreement of the employer, an employee may elect to receive, over a four-year period, 80% of the wage
they would otherwise be entitled to receive in accordance with the General Agreement.

33.2

The employer will assess each application for deferred salary on its merits and give consideration to the personal
circumstances of the employee seeking the leave.

33.3

On completion of the fourth year, an employee will be entitled to 12 months leave and will receive an amount equal to
80% of the wage they were otherwise entitled to in the fourth year of deferment.

33.4

Where an employee completes four (4) years of deferred wage service and is not required to attend duty in the following
year, the period of non-attendance shall not constitute a break in service and shall count as service on a pro-rata basis for
all purposes.

33.5

An employee may withdraw from this arrangement prior to completing a four-year period by written notice. An
employee will receive a lump sum payment of wages forgone to that time but will not be entitled to equivalent absence
from duty.

33.6

The employer will ensure that superannuation arrangements and taxation effects are fully explained to the employee by
the relevant authority. The employer will put any necessary arrangements into place.

34.

Blood/Plasma Donors Leave

34.1.

Subject to operational requirements, employees shall be entitled to absent themselves from the workplace in order to
donate blood or plasma in accordance with the following general conditions:
a)

prior arrangements with the supervisor has been made and at least two (2) days' notice has been provided; or

b)

the employee is called upon by the Red Cross Blood Centre.

34.2.

The notification period shall be waived or reduced where the line manager is satisfied that operations would not be
unduly affected by an employee's absence.

34.3.

Employees shall be required to provide proof of attendance at the Red Cross Blood Centre upon return to work.

34.4.

Employees shall be entitled to two (2) hours of paid leave per donation for the purpose of donating blood or plasma to the
Red Cross Blood Centre.

35.

Emergency Services Leave

35.1.

Subject to operational requirements, paid leave of absence shall be granted by the employer to an employee who is an
active volunteer member of State Emergency Service, St John Ambulance Brigade, Volunteer Fire and Rescue Service,
Bush Fire Brigades, Volunteer Marine Rescue Services Groups or FESA Units, in order to allow for attendances at
emergencies as declared by the recognised authority.

35.2.

The employer shall be advised as soon as possible by an employee, the emergency service, or other person as to the
absence and, where possible, the expected duration of leave.

35.3.

The employee must complete a leave of absence form immediately upon return to work.

35.4.

The application form must be accompanied by a certificate from the emergency organisation certifying that the employee
was required for the specified period.

35.5.

An employee who, during the course of an emergency, volunteers their services to an emergency organisation, shall
comply with Clauses 35.2, 35. 3 and 35.4 of this clause.

36.

Leave For Training With Defence Force Reserves

36.1.

The employer must grant leave of absence for the purpose of defence service to an employee who is a volunteer member
of the Defence Force Reserves or the Cadet Force. Defence service means service, including training, in a part of the
Reserves or Cadet Force.

36.2.

Leave of absence may be paid or unpaid in accordance with the provisions of this clause.

36.3.

Application for leave of absence for defence service shall, in all cases, be accompanied by evidence of the necessity for
attendance. At the expiration of the leave of absence granted, the employee shall provide a certificate of attendance to the
employer.
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Paid leave
a)

An employee who is a volunteer member of the Defence Force Reserves or the Cadet Force is entitled to paid
leave of absence for defence service, subject to the conditions set out hereunder.

b)

Part-time employees shall receive the same paid leave entitlement as full-time employees, but payment shall
only be made for those hours that would normally have been worked but for the leave.

c)

On written application, an employee shall be paid wages in advance when proceeding on such leave.

d)

Casual employees are not entitled to paid leave for the purpose of defence service.

Attendance at a Camp for Annual Continuous Obligatory Training
a)

An employee is entitled to paid leave for a period not exceeding 105 hours on full pay in any period of twelve
months commencing on 1 July in each year.

b)

If the Employee-in-Charge of a military unit certifies that it is essential for an employee to be at the camp in an
advance or rear party, a maximum of 30.4 extra hours leave on full pay shall be granted in the twelve-month
period.

Attendance at One Special School, Class or Course of Instruction
a)

36.7.

36.8

87 W.A.I.G.

An employee is entitled to a further period of leave not exceeding 16 calendar days in any period of twelve
months commencing on July 1. Pay for this leave shall be at the rate of the difference between the normal
remuneration of the employee and the Defence Force payments to which the employee is entitled if such
payments do not exceed normal wages. In calculating the pay differential, pay for Saturdays, Sundays, Public
Holidays and rostered days off is to be excluded, and no account is to be taken of the value of any board or
lodging provided for the employee.

Unpaid leave
a)

Any leave for the purpose of defence service that exceeds the paid entitlement prescribed in subclause (4) of
this clause shall be unpaid.

b)

Casual employees are entitled to unpaid leave for the purpose of defence service.

Use of other leave
a)

An employee may elect to use annual or long service leave credits for some or all of their absence on defence
service, in which case they will be treated in all respects as if on normal paid leave.

b)

An employer cannot compel an employee to use annual leave or long service leave for the purpose of defence
service.

PART 5 CHANGE MANAGEMENT
37.

Consultation

37.1.

The parties recognise the need for effective communication to improve the business/operational performance and working
environment in agencies. The parties acknowledge that decisions will continue to be made by the employer, who is
responsible and accountable to Government for the effective and efficient operation of the agency.

37.2.

The parties agree that:

37.3.

Where the employer proposes to make changes likely to affect existing practices, working conditions or employment
prospects of the employees, the union and employees affected shall be notified by the employer as early as possible.

37.4.

For the purposes of such discussion the employer shall provide to the union and employees concerned relevant
information about the changes, including the nature of the changes on the employees provided that the employer shall not
be required to disclose confidential information the disclosure of which, would be inimical to their interests.

37.5.

In the context of such discussion the union and employees are able to contribute to the decision making process.

PART 6 UNION REPRESENTATIVES AND GENERAL MEETINGS
38.

Union Facilities For Union Representatives

38.1.

The employer recognises the rights of the union to organise and represent its members. Union representatives (delegates)
in the organisation have a legitimate role and function in assisting the union in the tasks of recruitment, organising,
communication and representing members' interests in the workplace and the organisation.

38.2.

The employer will recognise union representatives in the organisation and will allow them to carry out their role and
functions.

38.3.

The union will advise the employer in writing of the names of the union representatives in the organisation.

38.4.

The employer shall recognise the authorisation of each union representative in the organisation and shall provide them
with the following:
a)

Reasonable paid time off from normal duties:
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(i)

to perform their functions as a union representative such as organising, recruiting, individual
grievance handling, collective bargaining, involvement in union authorised committees; and

(ii)

to attend union business in accordance with Clause 21 - Leave to Attend Union Business of the
Miscellaneous Government Conditions and Allowances Award No A4 of 1992.

b)

Access to facilities required for the purpose of carrying out their duties. Facilities may include but not be
limited to, the use of lockable filing cabinets, meeting rooms, telephones, fax, email, Internet, photocopiers and
stationery. Such access to facilities shall not unreasonably affect the operation of the organisation and shall be
in accordance with normal organisation protocols.

c)

A notice board for the display of union materials including broadcast email facilities.

d)

Paid access to periods of leave for the purpose of attending union training courses in accordance with Clause 20
- Trade Union Training Leave of the Miscellaneous Government Conditions and Allowances Award No. A4 of
1992. Country representatives will be provided with appropriate travel time.

e)

Notification of the commencement of new employees and, as part of their induction, time to discuss the benefits
of union membership with them.

f)

Access to a sheltered area for meetings of members.

g)

Access to work location, names, rosters and hours of work of employees. This information and access will also
be provided to union officials upon request.

h)

Access to awards, agreements, policies and procedures.

(i)

Access to information on matters affecting employees in accordance with Clause 37 - Consultation.

(j)

The names of any Equal Employment Opportunity and Occupational Health, Safety and Welfare
representatives.

38.5.

The employer agrees, upon receiving written authorisation from an employee, to provide to the union within five (5)
working days the employee’s bank account details and subsequent changes from time to time for the purpose of enabling
the employee to establish direct debit facility for the payment of union dues. Employers must be indemnified against
financial accountability related to these transactions.

38.6.

Group inductions
Where the employer conducts a group induction, which may be on or off site, the union shall be given at least 14 days
notice of the time and place of the induction. The union will be entitled to at least thirty minutes to address new
employees without employer representatives being present.

38.7.

38.8.

Union general/delegate meetings
a)

Subject to reasonable notice and prior arrangement with the employer, employees will be granted paid time off
to attend quarterly general meetings of up to one hour duration on site with the union. Where the site meeting
exceeds one (1) hour, such absence will be without pay for the period of the meeting that exceeds one (1) hour.

b)

To conduct these meetings the union shall be entitled to a private facility at the workplace wherever possible
provided the union gives the employer reasonable notice.

c)

On an annual basis, one of the meetings at subclause (6)(a) can be converted to a paid district meeting of up to
two (2) hours duration with additional time allocated for travel.

d)

Delegates will be able to attend paid quarterly district delegate meetings of up to two (2) hours duration with
additional time allocated for travel.

The employer recognises that it is paramount that union representatives in the workplace are not threatened or
disadvantaged in any way as a result of their role as a union representative.

PART 7 DISPUTE SETTLEMENT PROCEDURE
39.

Dispute Settlement Procedure

39.1.

Any questions, disputes or difficulties arising under the General Agreement or in the course of the employment of
employees covered by the General Agreement shall be dealt with in accordance with this Clause.

39.2.

The employee/s and the manager with whom the dispute has arisen shall discuss the matter and attempt to find a
satisfactory solution, within three (3) working days. An employee may be accompanied by a union representative.

39.3.

If the dispute cannot be resolved at this level, the matter shall be referred to and be discussed with the relevant manager’s
superior and an attempt made to find a satisfactory solution, within a further three (3) working days. An employee may
be accompanied by a union representative.

39.4.

If the dispute is still not resolved, it may be referred by the employee/s or union representative to the employer or his/her
nominee.

39.5.

Where the dispute cannot be resolved within five (5) working days of the union representatives’ referral of the dispute to
the employer or his/her nominee, either party may refer the matter to the WAIRC.

39.6.

The period for resolving a dispute may be extended by agreement between the parties.
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39.7.

At all stages of the procedure the employee may be accompanied by a union representative.

39.8.

Notwithstanding the above the union may raise matters directly with representatives of the employer. In each case the
union and the employer shall endeavour to reach agreement. If no agreement is reached either party may refer the dispute
to the WAIRC for conciliation and/or arbitration.

40.

District Allowance

40.1.

This clause is read in conjunction with the District Allowance (government Wages Employees) General Agreement 2005
AG 273 of 2005 and published in Circular to Departments and Authorities No 1 of 2006.

40.2.

District Allowance is payable to casual employees on an hourly rate basis in accordance with the following formula:
Appropriate Annual District Allowance Rate
1

12

x

313

x

1
76

41.

Annual Leave Travel Concession

41.1.

This clause is read in conjunction with clause 25 – Employees Living North of 26th Parallel South Latitude in the
Miscellaneous Government Conditions and Allowances Award 1992.

41.2.

Where employees are entitled to a travel concession under this subclause and the employees’ headquarters are situated in
District Allowance Areas 3, 4, 5 or 6, a travel concession covering the cost of airfares or motor vehicle allowance up to a
maximum amount equivalent to the value of a return fully flexible and refundable airfare to Perth will be provided for
each employee and each of his/her dependants when proceeding on annual leave to a location other than Perth or
Geraldton.

41.3.

Cultural Ceremonial Leave
a)

this clause shall be read in conjunction with clause 10 of the Award – Cultural/Ceremonial Leave – of the
Miscellaneous Conditions Award.

b)

Long service leave shall be available for cultural/ceremonial leave in individual days.

PART 8 SCHEDULES TO THE AGREEMENT
Schedule 1: Signatures Of Parties
Signed

and Common Seal

___________________________________
Susan Lines
30 April 2007
Assistant Secretary
The Liquor, Hospitality and Miscellaneous Union
Western Australian Branch.
Signed
__________________________________________
Susan Barerra
30 April 2007
Executive Director
Department of Consumer and Employment Protection
Acting As Agent For And Behalf Of The Respondents Listed In Schedule 8.
SCHEDULE 2A - WAGE SHEDULE
Schedule in 2005
Agreement

Designation

Catering Employees and Tea Attendants

2

(C and TA)

Cleaners and Caretakers (Non- Department of Education and
Training)

3

Legend:

Cleaners and Caretakers (Department of Education and
Training)
Country High School Hostels

(C and C)
3B
(C and CDET)
4

Community Welfare Department Hostels
Department of Culture and Arts

(CHSHA)
5

(C and Arts)
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Legend:—continued
Department of Justice Miscellaneous Employees Agreement

Schedule in 2005
Agreement

Designation

N/A

(Justice)

6

(GG)

6B

(GGDET)

Gardeners (Non- Department of Education and Training)
Gardeners (Department of Education and Training)

2695

Recreation Camps and Reserve Boards –Department of Sport
and Recreation

7
(DSR)

*Pay rates increased 1/07/06 due to the State Wage Case.
Current Classification and
Increment

Kitchenhand (C and TA)
Assistant)*

Level

Rate

31-12- Rate
on or Rate
on Rate
on or
06
after the first or after the after the first
pay period of
first pay
pay period of
1-1-07
period of 1-11-1-09
08

(Canteen

General Hand (C and TA)*
Tea Attendant (C and TA)*
1.1 $ 540.30

$ 595.70

$ 649.60

$ 705.40

1.2 $ 546.90

$ 602.80

$ 657.20

$ 713.50

1.3 $ 552.40

$ 608.80

$ 663.60

$ 720.30

1.1 $ 544.60

$ 598.60

$ 651.10

$ 705.40

1.2 $ 551.10

$ 605.70

$ 658.70

$ 713.50

1.3 $ 556.60

$ 611.60

$ 665.00

$ 720.30

1.1 $ 554.70

$ 605.40

$ 654.50

$ 705.40

Counterhand (C and TA)*
Steward/Stewardess (C and TA)
Waiter/Waitress (C and TA)

Cashier (C and TA)
Bar Attendant (C and TA)
1.2 $ 561.10

$ 612.40

$ 662.10

$ 713.50

1.3 $ 566.80

$ 618.50

$ 668.60

$ 720.30

1.1 $ 572.10

$ 617.10

$ 660.50

$ 705.40

1.2 $ 578.40

$ 624.10

$ 668.00

$ 713.50

1.3 $ 584.00

$ 630.10

$ 674.40

$ 720.30

1.1 $ 572.80

$ 617.60

$ 660.70

$ 705.40

1.2 $ 578.60

$ 624.20

$ 668.10

$ 713.50

1.3 $ 584.30

$ 630.30

$ 674.50

$ 720.30

Domestic (Justice)
Laundry Worker (Justice)

Attendant (C and C)
Cleaner (C and C)
Cleaner (C and Arts)
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31-12- Rate
on or Rate
on Rate
on or
06
after the first or after the after the first
pay period of
first pay
pay period of
1-1-07
period of 1-11-1-09
08

Domestic Employee (CHSHA)
1.1 $ 572.40

$ 617.30

$ 660.60

$ 705.40

1.2 $ 578.90

$ 624.40

$ 668.20

$ 713.50

1.3 $ 584.60

$ 630.50

$ 674.60

$ 720.30

1.1 $ 572.80

$ 617.60

$ 660.70

$ 705.40

1.2 $ 578.60

$ 624.20

$ 668.10

$ 713.50

1.3 $ 583.20

$ 629.50

$ 674.10

$ 720.30

1.4 $ 587.80

$ 632.60

$ 675.70

$ 720.30

1.1 $ 576.50

$ 620.10

$ 662.00

$ 705.40

1.2 $ 582.00

$ 626.50

$ 669.30

$ 713.50

1.3 $ 587.80

$ 632.60

$ 675.70

$ 720.30

1.1 $ 583.10

$ 624.60

$ 664.30

$ 705.40

1.2 $ 588.60

$ 630.90

$ 671.50

$ 713.50

1.3 $ 594.00

$ 636.80

$ 677.80

$ 720.30

Cleaner Level 2 (C and CDET)

Gardener/Ground Attendant (Grade 2)
(GG)
Labourer (Maintenance and General)
(GG)
Mower Operator (Walk Mower) (GG)

Car Park Attendant (C and C)
Window Cleaner (C and C)

Assistant Gardener/Handyperson
(GGDET)

1.1 $ 587.20

$ 627.30

$ 665.60

$ 705.40

1.2 $ 591.80

$ 633.10

$ 672.60

$ 713.50

1.3 $ 596.20

$ 638.30

$ 678.60

$ 720.30

2.1 $ 550.90

$ 610.00

$ 667.60

$ 727.20

2.2 $ 557.20

$ 617.10

$ 675.50

$ 736.00

2.3 $ 562.80

$ 622.50

$ 680.60

$ 740.90

Other Cooks (C and TA)
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31-12- Rate
on or Rate
on Rate
on or
06
after the first or after the after the first
pay period of
first pay
pay period of
1-1-07
period of 1-11-1-09
08

Assistant on Rubbish Vehicle (GG)
Gardener/Ground Attendant (Grade 1)
(GG)
2.1 $ 583.10

$ 631.70

$ 678.60

$ 727.20

2.2 $ 588.60

$ 638.30

$ 686.30

$ 736.00

2.3 $ 594.00

$ 643.50

$ 691.30

$ 740.90

2.1 $ 588.20

$ 635.10

$ 680.30

$ 727.20

Cleaner working alone (C and CDET)
Assistant Cleaner in Charge (C and
CDET)
2.2 $ 593.90

$ 641.90

$ 688.10

$ 736.00

2.3 $ 599.60

$ 647.30

$ 693.20

$ 740.90

Assistant Warden (DSR)
2.1 $ 589.80

$ 636.20

$ 680.90

$ 727.20

2.2 $ 595.00

$ 642.60

$ 688.50

$ 736.00

2.3 $ 600.50

$ 647.90

$ 693.50

$ 740.90

2.1 $ 584.00

$ 632.30

$ 678.90

$ 727.20

2.2 $ 594.70

$ 642.40

$ 688.40

$ 736.00

2.3 $ 606.00

$ 651.60

$ 695.40

$ 740.90

Groundskeeper (C and Arts)

Groundsperson/Gardener (CHSHA)
2.1 $ 591.80

$ 637.60

$ 681.60

$ 727.20

2.2 $ 594.00

$ 641.90

$ 688.10

$ 736.00

2.3 $ 604.00

$ 650.30

$ 694.80

$ 740.90

2.1 $ 596.80

$ 640.90

$ 683.30

$ 727.20

2.2 $ 602.50

$ 647.70

$ 691.10

$ 736.00

2.3 $ 608.40

$ 653.20

$ 696.20

$ 740.90

Gardener/Handyperson (GGDET)
Gardener/Pool Maintenance Officer
(GGDET)

Caretaker (C and C)
Estate Attendant (Homeswest) Grade 1
(C and C)
Concrete Finisher, Slab and Kerb Layer
(GG)
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31-12- Rate
on or Rate
on Rate
on or
06
after the first or after the after the first
pay period of
first pay
pay period of
1-1-07
period of 1-11-1-09
08

Machinery Operator - Rotary Hoe (not
attached to tractor) (GG)
Maintenance Attendant (GG)
Power-operated Portable Saw (GG)
Machinery Operator - Tractor
Pneumatic Tyred Class I (without
power - operated attachments) (GG)
2.1 $ 598.20

$ 641.90

$ 683.80

$ 727.20

2.2 $ 603.50

$ 648.30

$ 691.30

$ 736.00

2.3 $ 609.00

$ 653.60

$ 696.40

$ 740.90

3.1 $ 555.40

$ 621.60

$ 686.40

$ 753.50

3.2 $ 561.80

$ 627.80

$ 692.30

$ 759.10

3.3 $ 567.40

$ 633.30

$ 697.70

$ 764.40

3.1 $ 601.20

$ 652.50

$ 702.10

$ 753.50

3.2 $ 606.30

$ 657.80

$ 707.50

$ 759.10

3.3 $ 612.10

$ 663.40

$ 713.00

$ 764.40

3.1 $ 593.00

$ 647.00

$ 699.30

$ 753.50

3.2 $ 598.30

$ 652.40

$ 704.80

$ 759.10

3.3 $ 613.20

$ 664.20

$ 713.40

$ 764.40

3.1 $ 609.90

$ 658.40

$ 705.10

$ 753.50

3.2 $ 614.90

$ 663.60

$ 710.50

$ 759.10

3.3 $ 620.80

$ 669.30

$ 716.00

$ 764.40

Cook Employed Alone (C and TA)

Cleaner in Charge with supervisory
responsibility in a school with a
cleanable internal area of up to 7000m2
(C and CDET)

Ranger (DSR)

Gardener/Ride on Mower Operator
(GGDET)
Gardener/Handyperson (GGDET)
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31-12- Rate
on or Rate
on Rate
on or
06
after the first or after the after the first
pay period of
first pay
pay period of
1-1-07
period of 1-11-1-09
08

Motor Vehicle Driver (less than 1.2
tonnes) (GG)
3.1 $ 614.30

$ 661.30

$ 706.50

$ 753.50

3.2 $ 620.20

$ 667.20

$ 712.30

$ 759.10

3.3 $ 625.20

$ 672.30

$ 717.50

$ 764.40

3.1 $ 618.00

$ 663.80

$ 707.80

$ 753.50

3.2 $ 623.30

$ 669.30

$ 713.40

$ 759.10

3.3 $ 628.30

$ 674.40

$ 718.60

$ 764.40

3.1 $ 613.60

$ 660.90

$ 706.30

$ 753.50

3.2 $ 620.40

$ 667.30

$ 712.40

$ 759.10

3.3 $ 626.40

$ 673.10

$ 717.90

$ 764.40

3.1 $ 611.60

$ 659.50

$ 705.60

$ 753.50

3.2 $ 617.80

$ 665.60

$ 711.50

$ 759.10

3.3 $ 623.60

$ 671.20

$ 716.90

$ 764.40

4.1 $ 612.00

$ 661.30

$ 708.80

$ 758.10

4.2 $ 617.40

$ 666.30

$ 713.30

$ 762.10

4.3 $ 622.60

$ 671.10

$ 717.80

$ 766.10

4.1 $ 612.20

$ 661.40

$ 708.80

$ 758.10

4.2 $ 617.50

$ 666.30

$ 713.30

$ 762.10

4.3 $ 622.80

$ 671.20

$ 717.80

$ 766.10

4.1 $ 614.30

$ 662.90

$ 709.60

$ 758.10

4.2 $ 619.80

$ 667.90

$ 714.10

$ 762.10

4.3 $ 625.20

$ 672.90

$ 718.70

$ 766.10

Motor Vehicle Driver (over 1.2 tonnes
and below 3 tonnes) (GG)

Cook (Justice)
Driver - Under 3 Tonnes

Cook (CHSHA)

Noalimba Night Supervisor (DSR)

Mobile Warden (DSR)

Estate Attendant (Homeswest) Grade 2
(C and C)
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31-12- Rate
on or Rate
on Rate
on or
06
after the first or after the after the first
pay period of
first pay
pay period of
1-1-07
period of 1-11-1-09
08

Assistant Mechanical Maintenance
Attendant (GG)
Machinery Operator - Power Roller
(GG)
Machinery Operator - Tractor
(Pneumatic Tyred)(with poweroperated attachments Classes 1 - 5)
(GG)
Machinery Operator - Tractor
(Pneumatic Tyred)(without poweroperated attachments Classes 2 - 5)
(GG)
Mower Operator - Rider Mower (GG)
Mower Operator - Walk Mower (In
Charge of Vehicle) Grades 1 and 2
(GG)
Senior Gardener/Ground Attendant
(GG)
Senior Maintenance Attendant (GG)
4.1 $ 614.30

$ 662.90

$ 709.60

$ 758.10

4.2 $ 620.20

$ 668.20

$ 714.30

$ 762.10

4.3 $ 625.20

$ 672.90

$ 718.70

$ 766.10

4.1 $ 618.00

$ 665.30

$ 710.80

$ 758.10

4.2 $ 623.30

$ 670.20

$ 715.30

$ 762.10

4.3 $ 628.30

$ 674.90

$ 719.70

$ 766.10

4.1 $ 619.00

$ 666.00

$ 711.20

$ 758.10

4.2 $ 624.00

$ 670.70

$ 715.60

$ 762.10

4.3 $ 628.70

$ 675.20

$ 719.80

$ 766.10

4.1 $ 624.60

$ 669.80

$ 713.10

$ 758.10

4.2 $ 630.10

$ 674.80

$ 717.60

$ 762.10

4.3 $ 635.20

$ 679.60

$ 722.10

$ 766.10

Machinery Operator - Tractor
(Pneumatic Tyred with power-operated
attachments Class 6 and up to 230 hp)
(GG)
Tractor Mower Operator (GG)

Bus Driver - U/25 Pax (Justice)
Driver - Over 3 Tonnes (Justice)

Motor Vehicle Driver (over 3 tonnes
and less than 6 tonnes) (GG)
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31-12- Rate
on or Rate
on Rate
on or
06
after the first or after the after the first
pay period of
first pay
pay period of
1-1-07
period of 1-11-1-09
08

Security Officer (C and Arts)
Attendant or Receptionist Attendant
Grade One (C and Arts)
Visitor Services Officer Grade One (C
and Arts)
5.1 $ 606.90

$ 661.30

$ 714.00

$ 768.60

5.2 $ 618.70

$ 671.20

$ 721.90

$ 774.40

5.3 $ 630.50

$ 680.80

$ 729.30

$ 779.50

5.1 $ 619.80

$ 670.00

$ 718.40

$ 768.60

5.2 $ 625.10

$ 675.50

$ 724.10

$ 774.40

5.3 $ 630.50

$ 680.80

$ 729.30

$ 779.50

5.1 $ 620.70

$ 670.60

$ 718.70

$ 768.60

5.2 $ 626.20

$ 676.30

$ 724.50

$ 774.40

5.3 $ 632.00

$ 681.80

$ 729.80

$ 779.50

5.1 $ 608.90

$ 662.70

$ 714.70

$ 768.60

5.2 $ 619.90

$ 672.00

$ 722.30

$ 774.40

5.3 $ 634.10

$ 683.20

$ 730.50

$ 779.50

5.1 $ 624.60

$ 673.30

$ 720.10

$ 768.60

5.2 $ 630.10

$ 678.90

$ 725.80

$ 774.40

5.3 $ 635.20

$ 684.00

$ 730.90

$ 779.50

5.1 $ 626.70

$ 674.70

$ 720.80

$ 768.60

5.2 $ 632.10

$ 680.20

$ 726.50

$ 774.40

5.3 $ 637.40

$ 685.50

$ 731.70

$ 779.50

6.1 $ 639.90

$ 689.70

$ 737.60

$ 787.40

6.2 $ 647.30

$ 697.20

$ 745.20

$ 795.00

6.3 $ 653.10

$ 703.30

$ 751.60

$ 801.60

Warden-In-Charge (DSR)

Janitor (C and C)
Security Employee (C and C)

Office Attendant (Homeswest) (C and
C)

Rider Mower (In charge of vehicle)
(GG)

Senior Gardener/Handyperson
(GGDET)
Senior Gardener/Pool Maintenance
Officer (GGDET)
Handyperson (Belmont SHS)
(GGDET)

Court Usher (C and C)
Tradesperson Gardener (GG)
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31-12- Rate
on or Rate
on Rate
on or
06
after the first or after the after the first
pay period of
first pay
pay period of
1-1-07
period of 1-11-1-09
08

Visitor Services Officer Grade Two (C
and Arts)
6.1 $ 649.74

$ 696.40

$ 741.10

$ 787.40

6.2 $ 658.29

$ 704.60

$ 748.90

$ 795.00

6.3 $ 670.05

$ 714.80

$ 757.50

$ 801.60

6.1 $ 666.00

$ 707.30

$ 746.60

$ 787.40

6.2 $ 671.80

$ 713.70

$ 753.60

$ 795.00

6.3 $ 677.50

$ 719.80

$ 760.00

$ 801.60

6.1 $ 670.30

$ 710.20

$ 748.10

$ 787.40

6.2 $ 677.80

$ 717.80

$ 755.70

$ 795.00

6.3 $ 683.90

$ 724.10

$ 762.20

$ 801.60

7.1 $ 657.60

$ 708.50

$ 757.40

$ 808.20

7.2 $ 663.10

$ 714.60

$ 764.20

$ 815.60

7.3 $ 668.90

$ 720.90

$ 770.90

$ 822.80

7.1 $ 661.60

$ 711.20

$ 758.80

$ 808.20

7.2 $ 669.10

$ 718.70

$ 766.30

$ 815.60

7.3 $ 675.20

$ 725.20

$ 773.20

$ 822.80

7.1 $ 659.90

$ 710.00

$ 758.20

$ 808.20

7.2 $ 671.50

$ 720.30

$ 767.10

$ 815.60

7.3 $ 682.90

$ 730.40

$ 775.80

$ 822.80

8.1 $ 671.50

$ 721.80

$ 770.10

$ 820.10

8.2 $ 682.90

$ 731.20

$ 777.50

$ 825.40

8.3 $ 734.48

$ 767.50

$ 798.20

$ 830.10

8.1 $ 579.80

$ 660.00

$ 738.70

$ 820.10

8.2 $ 586.50

$ 666.20

$ 744.50

$ 825.40

8.3 $ 591.90

$ 671.40

$ 749.40

$ 830.10

Horticulturist (Certificated) (GG)

Horticulturist (Certificated) (GGDET)

Estate Attendant (Homeswest) Grade 3
(C and C)

Cleaner in Charge with supervisory
responsibility in a school with a
cleanable internal area 7000m2 and
over (C and CDET)

Regional Attendant (C and Arts)

Supervisor Assistant (C and Arts)

Qualified Cook (C and TA) (Canteen
Supervisors)
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31-12- Rate
on or Rate
on Rate
on or
06
after the first or after the after the first
pay period of
first pay
pay period of
1-1-07
period of 1-11-1-09
08

Tradesperson Cook (Justice)
8.1 $ 691.90

$ 735.50

$ 777.00

$ 820.10

8.2 $ 697.90

$ 741.30

$ 782.60

$ 825.40

8.3 $ 703.20

$ 746.40

$ 787.50

$ 830.10

9.1 $ 701.10

$ 750.10

$ 796.90

$ 845.50

9.2 $ 711.00

$ 759.40

$ 805.60

$ 853.50

9.3 $ 722.00

$ 769.40

$ 814.60

$ 861.60

9.1 $ 708.90

$ 755.30

$ 799.60

$ 845.50

9.2 $ 716.20

$ 762.90

$ 807.40

$ 853.50

9.3 $ 722.40

$ 769.70

$ 814.80

$ 861.60

10.1 $ 721.90

$ 771.10

$ 818.20

$ 867.00

10.2 $ 743.50

$ 788.50

$ 831.20

$ 875.60

10.3 $ 782.00

$ 817.20

$ 849.90

$ 883.90

10.1 $ 749.30

$ 789.60

$ 827.60

$ 867.00

10.2 $ 756.50

$ 797.30

$ 835.70

$ 875.60

10.3 $ 762.90

$ 804.30

$ 843.30

$ 883.90

11.1 $ 785.30

$ 824.90

$ 862.00

$ 900.60

11.2 $ 805.10

$ 841.40

$ 875.10

$ 910.10

11.3 $ 813.04

$ 849.60

$ 883.60

$ 918.90

Installation Assistant (C and Arts)

Foreperson Grade 2 (GG)

Attendant Supervisor (C and Arts)

Estate Foreperson (Homeswest) (GG)
Foreperson Grade 1 (GG)

Installation Supervisor (C and Arts)

SCHEDULE 2B - CHILD CARE GIVERS RATES OF PAY
1.

This Schedule should be read in conjunction with Clause 22.2 of this General Agreement.

2.

Part B will apply to employees of a College who are not ordinarily required to work during term or semester vacations.
Such employees will be eligible for payment pursuant to Clause 9. - College Vacations Periods of this Award. Part A will
apply to all other employees. Except as provided hereunder, progression from step to step for Qualified Child Care Giver
and Child Care Giver will be contingent upon:
(a)

12 months' service at each step; and

(b)

satisfactory performance at each step.

3.

An employee at Step IA Qualified Child Care Giver shall be a person with no previous experience in the industry. At the
completion of twelve months satisfactory performance that person shall be paid the Step II rate.

4.

An employee at Step IB Qualified Child Care Giver shall be a person in their first year of experience as a Qualified Child
Care Giver, who has previous experience in the industry. At the completion of 12 months' satisfactory performance that
person shall be paid at the Step II rate.

5.

On ceasing employment with an employer, the employee shall be given a written statement of the current Level and Step
if appropriate and the date of commencement at that Level and Step to be passed on to the next employer.

6.

On commencing employment with an employer a Qualified Child Care Giver, Child Care Aide, or Senior Qualified Child
Care Giver shall, within the appropriate classification be paid at the step or year of experience within the appropriate
classification whichever is relevant, recognising their previous experience in the children's services industry.
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The weekly salary shall be divided by 38 per week for Child Care Givers and Child Care Support Employees and for
other employees by 37.5 for the purposes of adjustment of payment of a hourly rate. For the purposes of adjustment to an
annual salary the weekly rate shall be multiplied by 52.167.
This clause shall apply only to employees paid according to Part B in Schedule 2B:
a)

An employee shall not be required to be present for duty on any day on which the centre is not open.

b)

Subject to the provisions of subclause (c) of this clause each employee shall be paid their ordinary salary for
any day on which the employee is relieved of the obligation to present themselves for work.

c)

In the event of the employer requiring the child care centre to open for operation during a term or semester
vacation when the centre does not ordinarily open the employee shall be paid for the ordinary hours worked at
the rate of time and one-half.

d)

An employee who works for a minimum of four continuous weeks but less than an academic year shall be
entitled to payment at the ordinary rate of pay for or in lieu of the term and semester vacation periods related to
that academic year on the basis of 0.3 of one week's wages for each academic week the employee was
employed to work in the child care centre.

e)

An annual leave loading shall be included in the last payment of ordinary wages made prior to Christmas Day
or in the event of a termination prior to the end of the college year in the final payment made to the employee.

f)

Subject to subclause (g) of this clause, the annual leave loading shall be 17.5% of four weeks' wages at the rate
of pay applicable at the time of payment.

g)

Where an employee is employed for less than the full college year, the annual leave loading shall be paid on a
pro rata basis in the same proportion as the number of weeks which the employee was employed to actually
work in the centre bears to the number of weeks in the same college year.

Definitions And Skill Descriptors For Child Care Givers – Schedule 2B

Child Care Support Employee
Definition: An untrained ancillary employee who is employed to undertake cooking duties.
Skill Descriptor: Such an employee may:
-work under routine supervision either individually or in a team environment;
-be responsible for assuring the quality of the employee's own working subject to routine supervision;
-be required to exercise discretion during the course of their own work.
9.1

Child Care Giver
Definition: An employee* at this level shall be an unqualified employee working under routine supervision, engaged to
assist in the supervision and care of children and generally to assist in the functioning of the centre.
Skill Descriptor: Responsibilities of a Child Care Giver may include the following:
- Is able to perform routine duties requiring the exercise of knowledge and skills at a primary level.
- Maintain a clean, hygienic environment
- Maintain and attend to personal hygiene of children
- Attend to nutritional needs of children
- Respond to child's apparent ill -health
- Respond to accident, emergency or threat
- Implement routines which enhance well being
- Interact positively and appropriately with children
- Participate in the planning and preparation of programmes
- Assist to prepare an environment based on programme requirements
- Assist in the implementation of programmes
- Contribute to team approach
- Seek to further professional development
- Liaise appropriately with parents
- Uphold the Centre's philosophy
- Participate in appropriate administrative process
- Contribute to maintenance and care of buildings and equipment
- Implement Centre policies and procedures.
- Assisting in the facilitation of programmes suited to the needs of individual children and groups
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- Provide input to trained staff by observations of individuals children and groups
- Work under direction with individual children with special needs.
9.2

Qualified Child Care Giver:
Definition: shall mean an employee who holds the qualification of Associate Diploma Social Science (Child Care) or an
approved equivalent qualification which is recognised and approved by the Child Care Services Board authorising the
employee to be in charge of children 0-6 years and who is so appointed.
Qualified Child Care Giver shall also include persons who do not hold approved qualifications but who have obtained an
exemption from the Child Care Services Board to work at this level and who are so appointed.
Skill Descriptor: The responsibilities of a Qualified Child Care Giver may include the following
- Ensure the Centre or Service's policies are adhered to
- Ensure the maintenance of a safe working environment
- Display various methods and techniques of child management and where appropriate guide the Child Care
Giver in the same
- Direct other staff members as required
- In conjunction with the Coordinator or Senior Qualified Child Care Giver or Medical staff develop,
implement, monitor and review developmental programmes
- Display an ability to relate to people from various multicultural backgrounds
- Assist the Coordinator or Senior Qualified Child Care Giver with the assessment of students on placement
- Where appointed work as the person in charge of a group of children in the age range 0-6 years
- Possesses observational skills in excess of an experience Child Care Giver and the ability to programme for a
child's development based on these observations. Where appropriate undertake developmental assessments.
- Participate in a team approach to deliver of the programme and if appropriate advise Child Care Givers on
reasons for the programme
- Possesses the ability to formulate and implement a child's special needs programme
- Liaise with parents
- Initiate changes to the children's programmes including special needs programmes
- Develop, implement, evaluate and maintain daily routines independently
- Provide advice to Coordinator, Senior Qualified Child Care Giver or Medical staff on the needs of the service.
- Demonstrate the ability to impart knowledge and skills where appropriate to parents, students, and/or other
members of the health care team and referral agencies.
- Where appropriate provide support to the family, the support network, and other health professionals.
- Where appropriate, conduct visits to clients home to undertake developmental assessments

9.3

Senior Qualified Child Care Giver
Definition: a Senior Qualified Child Care Giver shall mean a Qualified Child Care Giver appointed to carry out
administrative duties in addition to the normal duties of a Qualified Child Care Giver. An employee at this level shall
hold qualifications as defined for Qualified Child Care Giver and shall be responsible for the overall implementation and
coordination of programme(s).
Skill Descriptor: A Senior Qualified Child Care Giver shall be competent to perform work above and beyond the level of
a Qualified Child Care Giver. In addition to the normal duties of a Senior Qualified Child Care Giver the responsibilities
of a Senior Qualified Child Care Giver may include the following:
- To co-ordinate the developmental programme(s) or therapeutic milieu.
- To take referrals from professional health agencies.
- To explain the function and role of the service to other agencies and professional individuals.
- To supervise in-service training of staff.
- Where appropriate initiate programmes for parent/child activity groups.
- Where appropriate liaise with specialist staff (internal and external) on appropriate programmes for children
with special needs.
- Participate in In-service education.
- Identification budgetary expenses for service including fund-raising where required.
- Ensure the daily operation of the centre complies with Licensing Regulations where appropriate.
- Handle child care enrolment enquiries and allocate places in accordance with Policy where appropriate.
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- Act as a positive role model and care giver for staff, parents, students and children.
- Direct and supervises the duties of support staff, volunteers and students, and ensures that appropriate
standards in care are maintained at all times.
- Arrange the placement and/or maintenance of the centres equipment, furnishing, toys and consumable
materials as required.
- Where appropriate collect fees, issue receipts and forward monies to appropriate officer.
- Select short-term relief staff as required and assist with appointment and orientation of child care staff.
- To conduct staff meetings and attends other relevant meetings.
- To encourage team-work amongst staff.
- Operate within the requirements of Government Legislation, Regulations and relevant Industrial Awards.
- To provide leadership and direction for other staff
9.4

College Vacation Periods

This clause shall apply only to employees paid according to Part B in
Schedule 2B.
(1)

An employee shall not be required to be present for duty on any day on which the centre is not open.

(2)

Subject to the provisions of subclause (3) of this clause each employee shall be paid their ordinary salary for any day on
which the employee is relieved of the obligation to present themselves for work.

(3)

In the event of the College requiring the child care centre to open for operation during a term or semester vacation when
the centre does not ordinarily open the employee shall be paid for the ordinary hours worked at the rate of time and onehalf.

(4)

An employee who works for a minimum of four continuous weeks but less than an academic year shall be entitled to
payment at the ordinary rate of pay for or in lieu of the term and semester vacation periods related to that academic year
on the basis of 0.3 of one week's wages for each academic week the employee was employed to work in the child care
centre.

(5)

An annual leave loading shall be included in the last payment of ordinary wages made prior to Christmas Day or in the
event of a termination prior to the end of the college year in the final payment made to the employee.

(6)

Subject to subclause (7) of this clause, the annual leave loading shall be 17.5% of four weeks' wages at the rate of pay
applicable at the time of payment.

(7)

Where an employee is employed for less than the full college year, the annual leave loading shall be paid on a pro rata
basis in the same proportion as the number of weeks which the employee was employed to actually work in the centre
bears to the number of weeks in the same college year.
Operative Date

Current rate 31
Dec. 2006

on or after the first on or after the first on or after the first
pay period of
pay period of
pay period of
01-Jan-07

01-Jan-08

01-Jan-09

A

B

C

Qualified Child Care Giver
Part A
Step 1A

$671.00

$701.20

$729.20

$758.40

Step 1B

$696.30

$727.60

$756.70

$787.00

Step 2

$716.60

$748.80

$778.80

$810.00

Step 3

$736.50

$769.60

$800.40

$832.40

Step 4

$756.90

$791.00

$822.60

$855.50

Step 1A

$641.30

$670.20

$697.00

$724.90

Step 1B

$665.30

$695.20

$723.00

$751.90

Qualified Child Care Giver
Part B
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on or after the first on or after the first on or after the first
pay period of
pay period of
pay period of
01-Jan-07

01-Jan-08

01-Jan-09

A

B

C

Qualified Child Care Giver—continued
Part B
Step 2

$684.70

$715.50

$744.10

$773.90

Step 3

$703.40

$735.10

$764.50

$795.10

Step 4

$723.10

$755.60

$785.80

$817.20

Part A

$819.30

$856.20

$890.40

$926.00

Part B

$781.30

$816.50

$849.20

$883.20

Step 1

$582.10

$608.30

$632.60

$657.90

Step 2

$593.20

$619.90

$644.70

$670.50

Step 3

$603.80

$631.00

$656.20

$682.40

Step 4

$624.10

$652.20

$678.30

$705.40

Step 1

$555.90

$580.90

$604.10

$628.30

Step 2

$567.00

$592.50

$616.20

$640.80

Step 3

$577.70

$603.70

$627.80

$652.90

Step 4

$591.00

$617.60

$642.30

$668.00

Step 1

$586.70

$613.10

$637.60

$663.10

Step 2

$597.70

$624.60

$649.60

$675.60

Step 3

$608.50

$635.90

$661.30

$687.80

Step 4

$622.80

$650.80

$676.80

$703.90

Step 1

$560.50

$585.70

$609.10

$633.50

Step 2

$570.90

$596.60

$620.50

$645.30

Step 3

$581.10

$607.20

$631.50

$656.80

Step 4

$594.80

$621.60

$646.50

$672.40

Senior Child Care Giver

Child Care Giver
Part A

Child Care Giver
Part B

Child Care Support Employee
Part A

Child Care Support Employee
Part B
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Schedule 3: Agency Specific Schedules – Department Of Culture And The Arts.
The provisions of this Clause shall only apply to employees of the Department of Culture and the Arts (“the Department”) covered
by the General Agreement.
Return To Work During Periods Of Approved Absences
1.

Employees who are or have been absent from the workplace other than on secondment for a period in excess of three (3)
months, whether on leave without pay or unpaid parental leave, may by mutual Agreement return to work in order to
meet organisational needs.

2.

Subject to Agreement between the parties regarding return to work, the employee shall be paid at casual rates for the
period of recall.

Operational Approach
1.

The parties commit to maintaining a clear focus on outcomes by adopting flexible work practices. Emphasis will be given
to increased work flexibility and job satisfaction through multiskilling and multifunctionality, supported by an appropriate
level of training and professional development.

Multiskilling:
1.

Providing skilled and semi-skilled carpentry services to allow for the construction of crates, frames, backing boards,
exhibition furniture, etc;

2.

Allowing for routine condition reporting to a standard checklist at the time of receipt and unpacking of crates;

3.

Routinely ordering and maintaining stock;

4.

Routinely rostering staff resources to meet operational needs and program delivery; and

5.

The parties commit to provide skilled labour in support of other operations, saving on the use of contractors.

Multifunctionality:
1.

The parties commit to undertake training in order to broaden skills, providing greater mobility of staff.

Part Time Flexibility
1.

For the purpose of meeting exhibition schedules, part time employees may, by agreement, work an aggregate of their part
time hours over an eight week period. For example, a part time employee normally working 48 hours per fortnight, may
work and be paid for 76 hours per fortnight and proportionately reduce his/her normal hours for the remainder of the eight
week period.

2.

Unless extra hours are worked, part time employees will continue to receive their normal part time salary on a fortnightly
basis.

3.

By agreement within the Team process, and in order to meet schedules, part time employees may extend their hours
within the range of normal full time hours without incurring overtime, up to a maximum of 8 hours per day in any day.
However, any hours worked in excess of 8 hours per day will attract overtime penalties.

4.

In order to meet schedules, and subject to paragraph (5), full time employees commit to accruing RDOs, which will be
taken during off-peak periods.

5.

No more than five RDOs can be accrued.

Classification Structure
1.

The following definition will replace the definition of “Receptionist Attendant” currently contained in the Cultural Centre
Award 1987 and will apply to employees engaged as Receptionist Attendants with the Western Australian Museum
(“Museum”):

2.

“Receptionist Attendant/Visitor Services Officer – Grade One” (VSO1) shall mean a person employed by the Department
whose duties include the provision of customer service, public liaison and security to the public and the museum
collection; shared responsibility for Museum admissions, reservations and registrations; interpretation of the Museum for
visitors through general tours and other Museum programs; and cleaning of museum premises (including toilets).

3.

The following position has been added to the classification structure currently contained in the Cultural Centre Award
1987:

4.

“Visitor Services Officer – Grade Two” (VSO2) shall mean a person employed by the Department whose duties include
the interpretation of the Museum for visitors through tours and interpretive programs; assistance with the provision of
education programs; shared responsibility for Museum admission, reservation and registration systems, including
reconciliation; provision of customer service, public liaison and security to the public and the museum collection. The
provision of tours and other interpretive experiences forms a substantial part of the duties.

5.

All employees engaged as receptionist attendants, as at 12 July 2004 at the Maritime Museum (including the Shipwreck
Museum) will be reclassified as VSO2’s, effective from 21 June 2004.

6.

Entry level positions at the Maritime Museum (including the Shipwreck Museum) will be VSO1 unless the position is
specifically advertised as VSO2.
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7.

At the time of the registration of the General agreement the operational requirement of the Maritime Museum (including
the Shipwreck Museum) for VSO2 positions is 12 Full Time Equivalents. The number of VSO2 positions will be
reduced to 12 FTE’s through natural attrition.

8.

Nothing in subclause (6) prevents the Department from increasing or decreasing the number of FTE positions based on its
operational requirements in accordance with Clause 32- Consultation.

9.

Other employees engaged as receptionist attendants elsewhere in the Museum will continue to be classified at Grade 1.

10.

Nothing in subclause (9) prevents the advancement of any employee who works at a Western Australian Museum site,
other than the Maritime Museum (including the Shipwrecks Museum), to the VSO2 classification if they are in fact
performing the duties of a VSO2.

11.

A Memorandum of Understanding will be negotiated between the union and the Department. The MOU will include
JDFs of VSO1 and VSO2 positions as well as definitions of the types of tours to be conducted by VSOs.

12.

Any dispute arising from the application of this Clause shall be dealt with in accordance with the dispute settlement
procedure outlined in Clause 33 of the Agreement.

Audio Visual Allowance
1.

The parties agree to redefine Clause 15(6) – Special Rates and Provisions - of the Cultural Centre Award – Audio Visual
Allowance – within 6 months from the date of registration of this agreement.

2.

This clause shall only apply to all employees working only at sites of the Western Australian Museum

Schedule 4: Agency Specific Schedules - TAFE Colleges
The provisions of this Clause shall only apply to employees of the TAFE Colleges covered by the General Agreement.
Flexible Working Hours
1.

The ordinary hours of work and settlement periods may be varied by the employer and employee/s, to better cater for
operational requirements and employee/s’ personal responsibilities.

2.

Any such arrangement is subject to agreement between the employee/s and the employer, and the union shall be notified.

3.

Any such arrangement entered into must be detailed in writing, signed by the employer or the employer’s delegate, and
the relevant employee/s, and a copy given to the Human Resources Section.

4.

Specifically excluded from these arrangements are longer working hours, overtime and split shifts except where provided
for in the relevant award.

5.

Notwithstanding the above, where it is considered necessary to provide more economic operations, the Managing
Director may authorise the operation of alternative working arrangements in a College. The continuing operation of any
alternative working arrangement, so approved, will depend on the Managing Director being satisfied that the efficient
functioning of the College is being enhanced by its operation.

Progression Through The Classification Structure For Home Economics Assistants Employed by TAFE
1.

New Home Economic Assistants are initially employed at level 1 step 1 of the Home Economic Assistants classification.

2.

Home Economic Assistants who at the effective date of the first pay period on or after 1 January 2007 who are on the
previous level 1 step 1 will translate to the new level 1 step 1 as in Schedule 2. Their increment date will be adjusted to 1
January 2007.

3.

Home Economic Assistants who at the effective date of the first pay period on or after 1 January 2007 who are on the
previous level 1 step 2 will translate to level 1 step 1 and will move to level 1 step 2 on their existing incremental date.

4.

Home Economic Assistants who at the effective date of the first pay period on or after 1 January 2007 who are on the
previous level 1 step 3 will translate to level 1 step 2 and will move to level 1 step 3 on their existing incremental date.

5.

Home Economic Assistants progress through the steps of the classification by annual increments subject to Clause 25.6.

6.

Home Economic Assistants progress to level 2 step 1 on their incremental date, unless the Principal indicates prior to a
Home Economic Assistant’s increment date that a Home Economic Assistant’s work performance is not satisfactory and
the Home Economic Assistant is not capable of exercising the responsibilities and carrying out the duties of a Home
Economic Assistant level 2. The Principal must be able to demonstrate that performance issues are genuine and have
been raised with the employee.

7.

Home Economic Assistants progressing to level 2 step 1 will carry out the functions and duties as prescribed by the Home
Economic Assistant level 2 JDF.

8.

Movement to level 2.4

9.

Home Economic Assistants at the date of registration of the General Agreement who have been employed at least six (6)
years as a Home Economic Assistant will move to level 2 step 4 effective from the first pay period on or after 1 January
2007.

10.

Home Economic Assistants with less than six years service will move to the level 2 step 4 after they have completed 12
months service at level 2 step 3.
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Pay Scales of Home Economic Assistants Employed by TAFE
Level 31 Dec. 2006

Rate 31 Dec.
2006

Level 1st Jan.
2007

Rate on or after
the first pay
period of

Rate on or after
the first pay
period of

Rate on or after
the first pay
period of

01-Jan-07

01-Jan-08

01-Jan-09

L1.1

635.50

L1.2

653.00

L1.1

682.40

709.70

738.10

L1.3

670.40

L1.2

700.60

728.60

757.70

L2.1

708.50

L2.1

740.40

770.00

800.80

L2.2

722.30

L2.2

754.80

784.00

816.40

L2.3

742.60

L2.3

776.00

807.00

839.30

L2.4

800.60

832.60

865.90

Schedule 5: Agency Specific Schedules - Department Of Education And Training - Schools
The provisions of this schedule only apply to employees of the Department of Education and Training.
Reform Initiatives - Objectives
1.

The Department of Education and Training’s mission is to ensure that students develop the understandings, skills and
attitudes relevant to individual needs, thereby enabling them to fulfil their potential and contribute to the development of
our society.

2.

All staff strive for excellence in learning and teaching and are committed to maximising the educational achievements of
all students and the maintenance of an appropriate learning and teaching environment.

Strategies And Initiatives Developed To Achieve Objectives
1.

The parties are committed to the development and implementation of a broad agenda of initiatives designed to increase
efficiency and effectiveness of program and service delivery of the Department of Education and Training.

2.

The parties are committed to the development and implementation of productivity improvements which include, but are
not limited to:
a)

customer focus;

b)

changes to work practices;

c)

continuous improvement;

d)

review of, and implementation of, flexible application of employment conditions;

e)

improvement of the management of staff performance;

f)

current staffing practices;

g)

application of new technology; and

h)

ongoing skills development.

Reform Initiatives
1.

The parties agree that change will be implemented through a gradual process which ensures that individual employees are
not disadvantaged and is consistent with merit and equity principles.

2.

The parties acknowledge that consultation with employees will occur with respect to school based decisions which
directly affect them.

3.

The parties agree to progress these workplace reforms in accordance with the terms of the General Services Agreement,
which is expected to deliver significant enhancement to the efficiency and effectiveness of school operations in the
medium to long term.

4.

The major initiatives are outlined below in this schedule.

Flexible Working Hours Initiative
1.

Employees covered by the General Services Agreement may agree to work flexible hours where these are implemented at
the school site, and where:

2.

an improved curriculum can be offered as a result; or more effective and efficient use of resources occurs;

3.

consultation has occurred at a school level involving all stakeholders, including the union, school decision making
groups, parents, students and whole of school staff;

4.

issues such as duty of care, health, safety and welfare, equity and other legislative requirements have been allowed for;
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5.

workload, career aspirations and family circumstances have been allowed for; individual circumstances have been fully
and reasonably considered; and

6.

the distribution of hours is equitable.

7.

Specifically excluded from these arrangements are longer working hours, overtime and split shifts except where provided
for in the relevant award.

8.

Arrangements for working of flexible hours as provided for in this Clause shall be subject to agreement between the
employee and employer. No employee shall be coerced into working flexible hours.

9.

Notwithstanding the above, where it is considered necessary to provide more economic operations, the Director-General
may authorize the operation of alternative working arrangements in a school. The continuing operation of any alternative
working arrangements, so approved, will depend on the Director-General being satisfied that the efficient functioning of
the school is being enhanced by its operation.

10.

The parties agree that employees may, by agreement with all parties, to meet the needs of individual Remote Teaching
Service schools, vary the school year and hours per day to take into account educational, cultural, climate and local
factors. The Principal will negotiate school hours and days of attendance and the employees will be consulted and have a
choice of undertaking these changes without being coerced into taking the changes. The total hours worked in any one
year will still equal the total hours that would have been worked if the school year had not been varied by the
Government Services (Miscellaneous) General Agreement.

Multiskilling Initiative
1.

The parties are committed to allowing employees to be deployed in a way that will best address the needs of the worksite.
Employees agree to carry out such duties as are within the limits of the employee’s skills, competencies and training.
This could include the allocation of specific duties and/or temporary secondment to other positions in the worksite.

2.

The parties to the Government Services (Miscellaneous) General Agreement will develop worksite multiskilling for
employees and such development will include the following:
a)

objective(s) and guidelines for the multiskilled position;

b)

boundaries of the position;

c)

rosters of work;

d)

lines of accountability; and

e)

adjustment, if any, to normal work.

The multiskilling proposal should not compromise any duty of care or occupational health and safety standards or requirements.
Professional And Career Development Initiative
1.

Professional and career development will be based on a focus on both current and future job needs, career path planning,
recognition of each employee’s prior learning and building on this through the acquisition of new skills. It is agreed that
accredited training is important to the development of employee skills and that relevant training shall be accessible
wherever practicable.

2.

Employees will be provided with opportunities for appropriate training and development during school hours (where
applicable).

3.

Each employee’s prior learning will be recognized and built upon through the acquisition of new skills. Accredited
training shall be used wherever possible.

4.

Principals will ensure that all employees party to the Government Services (Miscellaneous) General Agreement have
equitable access to Professional Development through the provisions of the School Grant in any school year.

Annual Leave For Gardeners
1.

Gardeners may take annual leave during the year in which it accrues subject to the approval of the employer.

2.

Notwithstanding subclause 1 above school gardeners shall not proceed on annual leave over summer between the period
31 October and March 30, unless the school is automatically irrigated.

Home Economic Assistants – Removal Of Floor Cleaning
1.

Home Economic Assistants will no longer have to undertake the floor cleaning duties. This includes the end of day
cleaning and vacation “strip and sealing”. Home Economic Assistants however will still, on as needs basis, clean the
floor throughout the teaching day.

2.

The date of effect of the removal of these duties is dependent on the Department making the appropriate assessment and
amendments to the cleaning formula in each of the effected schools, therefore to be fully implemented with 12 months
from the date of registration of the agreement.

3.

The implementation of the removal of floor cleaning duties from Home Economics Assistants will be done in full
consultation and timetabled with the Union
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Gardeners Working Party - Terms Of Reference
1.

A working party consisting of representatives of the Union, gardeners and the Employer shall be formed.

2.

The committee shall comprise of;
a)

Up to 2 Union representatives, and up to but no more than 4 gardening staff. These employees will be made up
of a cross-section from school environments, and have gender equity. These employees will be nominated by
the union and released from duty when applicable

b)

Up to 4 departmental representatives

c)

Co-opted persons requested by the committee from time to time

3.

The committee shall determine its own procedures upon its first meeting. All decisions of the committee shall where
possible be determined by consensus.

4.

The working party shall develop/resolve the following items:

5.

a)

Professional development

b)

Training Workshops

c)

Sun Safe Protective Clothing

d)

Develop new Job Description Forms

e)

Review and update schools gardening formula's

Recognition Of Prior Service For Cleaners
Level 2 cleaners who can demonstrate at least 12 months experience in a school or relevant commercial setting
immediately prior to employment will commence at Level 2 Step 2.

Sun-Safe Uniforms For Gardeners
1.

When the circumstances of work to be done by gardeners occasion gardeners to work in an open air environment without
protection from the sun the employer shall provide, free of charge, such an employee with an appropriate sun safe
uniform, sunscreen lotion and/or other protection from the direct rays of the sun comprising of the following:

2.

Gardeners are provided with an appropriate sun safe uniform, sunscreen lotion and/or other protection from the direct
rays of the sun.

3.

The employer shall provide free of charge the following number and type of uniforms to each full-time Gardener (prorata for part-time employees):
(a)

3 pairs of long trousers and 5 long sleeved shirts; and

(b)

Uniforms are replaced annually or earlier when necessary on a fair wear and tear basis.

4.

The employer determines the sun safe material, colour, pattern and conditions of the uniforms issued.

5.

At all times the uniforms issued to the employee remains the property of the employer.

6.

The standard uniform issue may be varied by agreement between the employer and the Union where a school has the
need for particular items of clothing to be worn. Each employee must have a sufficient number of uniforms to ensure a
clean uniform daily.

7.

Gardeners required to wear uniforms are entitled to all reasonable laundry expenses and as such are each paid an
allowance of $2.15 per week when full-time or otherwise on a pro rata basis).

8.

To be effective from Term 4 2007.

ANNUAL LEAVE LOADING CLEANERS
1.

Cleaners shall be paid annual leave loading as a lump sum amount in the first pay period of December. This will be an
amount equivalent to the loading which would have been paid had the employee taken all the leave accruing for that
calendar year.

Schedule 6: Agency Specific Schedules - Country High School Hostels Authority
The provisions of this Clause shall only apply to employees of the Country High School Hostels Authority covered by the General
Agreement.
Hours Of Work – Gardeners/Groundspersons
1.

This Clause replaces subclause 6 (1) (b) – Hours of the Country High Schools Hostels Award 1979 in so far as it applies
to gardeners and/or groundspersons.

2.

As a means of working a 38 hour week, gardeners and/or groundspersons shall be entitled to payment including shift and
weekend penalties:
a)

for one day per month on which gardeners and/or groundspersons shall not be required to attend for work; or

b)

for the following days on which gardeners and/or groundspersons shall not be required to attend for work:

c)

three (3) agreed days during the first school term vacation in each year;
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d)

two (2) agreed days during the other school term vacations; and

e)

five (5) agreed days during the Christmas vacation;
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Whichever arrangement meets the operational requirements of the employer and is agreed to by the employee.
Schedule 7: Agency Specific Schedules – Fremantle Prison – LHMU – Industrial Agreement 2005.
1

TITLE

This Agreement shall be known as the Fremantle Prison – LHMU – Industrial Agreement 2005.
2

DEFINITIONS

a)

“Agency” means the Department of Housing and Works.

b)

“Agreement” means an industrial agreement developed in accordance with Clause 10 of the Government Services
(Miscellaneous) General Agreement 2005 AG7/2005, which will be read in conjunction with the General Agreement and
Award.

c)

“Award” means the Cultural Centre Award 1987.

d)

“Employee” means a person employed by the respondent who holds the title of Ticket Seller, Tour Guide, or Tour Guide
Supervisor.

e)

“Employer” means the Minister for Housing and Works.

f)

“General Agreement” means the Government Services (Miscellaneous) General Agreement 2005 AG7/2005.

g)

“Ticket Seller” means an employee whose primary role is customer service including the sale of tickets to customers
taking tour bookings and answering general inquiries. The Ticket Seller is to be remunerated in accordance with the
Receptionist Attendant classification provided in Schedule 5 of the General Agreement.

h)

“Tour Guide”
means an employee whose primary role is to lead tours through the Fremantle Prison tourist complex
and present information to customers in the facility. The Tour Guide is to be remunerated in accordance with the
Receptionist Attendant classification provided in Schedule 5 of the General Agreement.

i)

“Tour Guide Supervisor” means an employee whose primary role is to coordinate tours with Tour Guides and undertake
tours as required. The Tour Guide Supervisor is to be remunerated in accordance with the Attendant Supervisor
classification provided in Schedule 5 of the General Agreement.

j)

“Union” means the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch.

k)

“WAIRC” means the Western Australian Industrial Relations Commission.

3

HOURS

(a)

The full-time ordinary hours of duty shall be 38 hours per week.

(b)

(a)

The ordinary working hours for part time employees shall be less than 38 hours per week.

(b)
All part time employees shall be provided with a contract of employment stipulating each employees’ minimum
number of working hours per week.
(c)

The aggregate of all employees’ minimum contracted working hours per week will not exceed the total hours required to
meet the needs of the Prison’s regular advertised tour schedule.

(d)

Unless extra hours are worked, part time employees will continue to receive their normal part time salary on a fortnightly
basis.

(e)

Employees shall be rostered for at least two consecutive days off work in each 7-day period. These days do not have to
fall on a weekend.

(f)

Employees shall be rostered for a minimum of three hours for any one shift.

(g)

Ordinary hours shall not exceed eight in any one shift.

4

TUNNEL ALLOWANCE

(a)

An employee required to work underground as part of the tunnel tours in the Fremantle Prison shall be paid an allowance
of $1.42 per hour in addition to any other amount prescribed in this Agreement in recognition that underground tours may
be subject to confined, dirty and wet conditions.

(b)

The Allowance will be adjusted from the date of wage any increase by same percentage that has been granted in that
wage increase.

5

TORCH LIGHT TOUR ALLOWANCE

(a)

An allowance of $10.00 per hour is payable to tour guides, ticket sellers and supervisors required to undertake the Torch
Light Tours as an attraction and retention benefit and to compensate for a shorter than normal shift.

(b)

The Allowance will be adjusted from the date of wage any increase by same percentage that has been granted in that
wage increase.
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6

ROSTERING

(a)

A roster of the ordinary working hours shall be posted at the Prison in such a place as it may be readily and conveniently
seen by each worker concerned.

(b)

The roster shall be drawn up in such a manner as to show the ordinary working hours of each employee relating to the
regular advertised tour program two weeks in advance of the roster period.

(c)

A further detailed two-week roster that includes both the working hours of each employee relating to the regular
advertised tour program under subsection 2 above, and such additional hours that are required to meet ad hoc tour
bookings and special events, shall be drawn up and posted not less than five working days prior to the commencement of
the next roster period.

(d)

The roster referred to in subclause 3 may be altered to increase hours of part-time employees by mutual consent (recorded
and signed by both parties) between an employee and the employer in accordance with 18(5) of the Award. The
additional hours shall be remunerated at the appropriate base rate, including any shift or weekend penalties, but shall not
include overtime loading unless the shift length exceeds 8 hours.

(e)

Provided that the hours worked by part-time employees shall not amount to more than that of full time employees in any
given week.

(f)

Part-time employees may request on a twelve monthly basis or earlier that their contracted hours of work will be
reviewed. An employee’s contracted hours of work may be varied subject to agreement by the employer and the ongoing
requirements of the Prison. Notwithstanding this, hours worked for the purposes of covering: long service leave, workers
compensation, annual leave, leave without pay, temporary vacancies, or sick leave shall not be considered in the review
of the employee’s contracted hours.

7

CONSULTATIVE COMMITTEE

(a)

A consultative committee shall be established to resolve issues with for example, hours, rostering arrangements and
casual conversions.

(b)

The Committee shall be constituted by representatives of the employer, the employees and the Union and shall meet
monthly until these issues are resolved.

Schedule 8: List Of Respondents
1.

Attorney General

2.

Commissioner of Main Roads Western Australia

3.

Director, Country High Schools Hostels Authority

4.

Department of Community Development

5.

Department of Environment and Conservation

6.

Department of Corrective Services

7.

Department of The Attorney General

8.

Director General Department of Agriculture and Food

9.

Director General Department of Culture and the Arts

10.

Director General Department of Education and Training

11.

Director General Department of Industry and Resources

12.

Executive Director Department of Conservation and Land Management

13.

General Manager Department of Housing and Works

14.

General Manager Metropolitan Cemeteries Board

15.

Governing Council of Central TAFE

16.

Governing Council of Central West College of TAFE

17.

Governing Council of Challenger TAFE

18.

Governing Council of CY O’Connor College of TAFE

19.

Governing Council of Great Southern Regional College of TAFE

20.

Governing Council of Kimberley College of TAFE

21.

Governing Council of Pilbara TAFE

22.

Governing Council of South West Regional College of TAFE

23.

Governing Council of Swan TAFE

24.

Governing Council of West Coast College of TAFE
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25.

Governing Council West Pilbara College of TAFE

26.

Governing Council Eastern Pilbara College of TAFE Delete

27.

Minister for Community Development, Women’s Interests, Seniors and Youth

28.

Minister for Community Services

29.

Minister for Corrective Services

30.

Minister for Education
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Delete

31.

Minister for Health

32.

Minister for Housing and Works

33.

Minister for Justice

34.

Minister for Police and Emergency Services

35.

Director General, Department of Sport and Recreation

PROCEDURAL DIRECTIONS AND ORDERS—
2006 WAIRC 04595
DISPUTE REGARDING NEGOTIATIONS FOR A REPLACEMENT AGREEMENT
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES

FIRE AND EMERGENCY SERVICES AUTHORITY OF WESTERNAUSTRALIA
APPLICANT
-vUNITED FIREFIGHTERS' UNION AUSTRALIA (WEST AUSTRALIAN BRANCH)
RESPONDENT

CORAM

COMMISSIONER J L HARRISON

DATE

THURSDAY, 22 JUNE 2006

FILE NO/S

C 67 OF 2006

CITATION NO.

2006 WAIRC 04595

Result

Order issued
Order

WHEREAS on 21 June 2006 the applicant applied to the Commission for an urgent conference pursuant to s.44 of the Industrial
Relations Act 1979 ("the Act"); and
WHEREAS on 21 June 2006 the Commission convened an urgent conference pursuant to s44 of the Act; and
WHEREAS the Commissioner convened a further conference on 22 June 2006; and
WHEREAS at the conference held on 22 June 2006 the applicant outlined an agreement to progress negotiations in relation to a
new industrial agreement to deal with issues in dispute between the parties; and
WHEREAS the respondent indicated that due to logistical issues it was unable to put this proposed agreement to its members until
at least 29 June 2006; and
WHEREAS the respondent stated that a number of bans it put in place on 21 June 2006 would remain in place at least until the
meeting to be held on or after 29 June 2006; and
WHEREAS the Commission was informed by the applicant that:
(a)

two of the bans, specifically the ban on undertaking overtime and the ban on the use of personal mobile phones
for work purposes, limited the applicant’s ability to respond to emergencies and other callouts thereby putting
the public safety at risk

(b)

the ban on training impacted on the applicant’s ability to ensure that adequate personnel were available; and
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WHEREAS the respondent advised the Commission that:
(a)

the impact of the ban on undertaking overtime and the ban on the use of personal mobile phones for work
purposes had minimal impact on the applicant’s ability to service the public; and

(b)

there would be no impact on the applicant’s ability to respond to callouts if this ban remained in place; and

WHEREAS the Commission having heard from the parties and having regard to the public interest and in order to prevent any
further deterioration in industrial relations;
NOW THEREFORE pursuant the powers vested in it by the Act, and in particular s44(6)(ba)(i) and (ii) hereby orders:
1)

2)

THAT the respondent and its members lift the following bans which were passed at the stop work meeting held
on 21 June 2006 with immediate effect:
a)

Ban 2 – overtime

b)

Ban 5 – the use of personal mobile phones for work purpose

THAT the respondent and each of its officials ensure that work resumes immediately in accordance with the
terms of point 1 of this order.
(Sgd.) J L HARRISON,
Commissioner.

[L.S.]

2006 WAIRC 05793
DISPUTE REGARDING INDUSTRIAL ACTION
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES

DIRECTOR GENERAL, DEPARTMENT OF EDUCATION AND TRAINING
APPLICANT
-vLIQUOR, HOSPITALITY & MISCELLANEOUS UNION, WESTERN AUSTRALIAN BRANCH
RESPONDENT

CORAM

COMMISSIONER J L HARRISON

DATE

FRIDAY, 1 DECEMBER 2006

FILE NO/S

C 89 OF 2006

CITATION NO.

2006 WAIRC 05793

Result

Order issued
Order

WHEREAS this application was lodged pursuant to s44 of the Industrial Relations Act, 1979 (“the Act”) on 25 October 2006
whereby the applicant sought the assistance of the Commission to lift bans put in place by the respondent and its members; and
WHEREAS on 26 October 2006 the Commission convened an urgent conference; and
WHEREAS at this conference the applicant advised the Commission that some of the respondent’s members had taken industrial
action the previous day and its members intended to undertake further industrial action in support of a log of claims in relation to a
new industrial agreement for Education Assistants, Cleaners and Gardeners working in the applicant’s schools across Western
Australia; and
WHEREAS the applicant undertook to meet the respondent to review the respondent’s log of claims; and
WHEREAS the Commission advised the parties that if the bans were not lifted following the meeting held on 27 October 2006 then
a further conference would be convened at 12.00 noon on 27 October 2006 to hear from the parties as to whether an order should
issue to lift the bans; and
WHEREAS on 27 October 2006 the parties advised the Commission that after their discussions the respondent had agreed to lift the
bans for one week and the Commission was advised that the parties would have a further meeting the following week; and
WHEREAS on 2 November 2006 the Commission was advised that the parties were continuing to hold discussions in relation to
the issues in dispute and that the bans had not been reimposed; and
WHEREAS on 13 November 2006 the Commission convened a further conference; and
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WHEREAS at the conclusion of this conference the parties were given time to hold further discussions and were advised that a
report back conference would be set down in the Commission following a mass meeting of the respondent’s members on
30 November 2006; and
WHEREAS on 1 December 2006 the Commission convened a report back conference; and
WHEREAS at this conference the Commission was advised that the respondent had not officially received a pay offer for Cleaners
and Gardeners, that the applicant had not responded to its parity claim for Cleaners and Gardeners and the respondent stated that it
was unhappy that the applicant was requiring the respondent to accept its wage offer by 31 December 2006 or be exposed to a later
operative date when the offer did not include a response to a number of claims that the respondent had put to the applicant; and
WHEREAS the respondent stated that it would not be in a position to adequately consult with its members in relation to the
applicant’s offer over the Summer holiday period in order to meet the 31 December 2006 deadline nor could it respond to a partial
offer by this date; and
WHEREAS after these concerns were raised by the respondent with respect to the operative date proposed by the applicant, the
applicant undertook to make a submission to the expenditure review committee to guarantee an operative date of 31 December
2006 for the wages component of the offer and for this date be held open to provide for adequate consultation between the parties;
and
WHEREAS the applicant advised the Commission that it would put a proposal to the respondent by the middle of next week in
relation to the issue of parity for Cleaners and Gardeners; and
WHEREAS the Commission was advised that the respondent’s members voted to immediately impose the following bans at the
mass meeting held on 30 November 2006:
“ALL EDUCATION ASSISTANTS
(Including AIEO, Ethnic Assistants, Interpreters and SPER)
•

NO bus duty before, during and after school

•

NO swimming lessons (stay out of the water!)

•

NO excursions

•

NO yard duty (the exception to this is EA’s in Special Needs where IEP stipulates assistant supervision-the
Industrial Commission has asked this not to happen)

HOME ECONOMICS ASSISTANTS
•

NO laundry duties

GARDENERS
•

NO litter pick up

•

NO handyperson’s duties

CLEANERS
•

NO cleaning of ALL administration areas (including toilets)”

WHEREAS the applicant argued that the bans should be lifted as it claimed that the effect of the bans was compromising the safety
of some students, particularly those attending education support units, some end of year activities in schools would have to be
cancelled as a result of the bans and some of the bans compromised school safety; and
WHEREAS the respondent argued that the impact of the bans was minimal and would only result in minor discomfort to schools
and students; and
FURTHER the respondent maintained that there is little or no inconvenience to the students affected by the bans and claimed that
the students are not at risk if the industrial action continues as the respondent is able to put in place arrangements to provide
appropriate care for these students; and
WHEREAS the Commission is of the view that the matter before it is an industrial matter as it relates to issues pertaining to the
employment relationship between the applicant and the respondent’s members and the rights of an organisation; and
WHEREAS the Commission is of the view that it has jurisdiction to issue the orders sought pursuant to s44 of the Act which
enables the Commission to issue orders with respect to an industrial matter; and
WHEREAS having heard from the applicant and the respondent and when taking into account equity and fairness and the
substantial merits of this case and the objects of the Act including in particular s6(af) and s6(c) the Commission has formed the
view that the bans that the respondent and its members have in place which were voted on by the respondent’s members on
30 November 2006 and confirmed in a notice to the respondent’s members on 30 November 2006 should be lifted; and
WHEREAS in reaching this conclusion the Commission has taken into account that the interests of those person directly involved
in this dispute, particularly students, will be compromised if the bans are not lifted;
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NOW THEREFORE having heard Ms D MacTiernan on behalf of the applicant and Mr J Nicholas on behalf of the respondent, the
Commission having regard for the interests of the parties directly involved, the public interest and to prevent the further
deterioration of industrial relations, and pursuant to the powers vested in it by the Act, and in particular s44(6)(ba)(i) and (ii) and
s44(6)(bb)(i), hereby orders:
1.

THAT the respondent, its officers, agents, employees and members immediately cease industrial action, including
bans, in relation to the log of claims it recently put to the applicant on behalf of Education Assistants, Home
Economic Assistants, Cleaners and Gardeners.

2.

THAT Education Assistants, Home Economics Assistants, Gardeners and Cleaners who are members of the
respondent and currently have work bans in place are not to take any further industrial action including bans and
restrictions with respect to negotiations in relation to the respondent’s current log of claims against the applicant.

3.

THAT the respondent, its officers, agents and employees are to take reasonable steps to inform its members about
the terms of this order and direct its members to comply with this order.

4.

THAT the respondent, its officers, employees and members are not to take any further industrial action in relation
to the respondent’s log of claims whilst this order remains in force.

5.

THAT the applicant is to give written confirmation of the wage offer to Cleaners and Gardeners to the respondent
by 4.00pm Monday 4 December 2006.

6.

THAT report back conferences will be held in the Commission in relation to the issues in dispute in mid
December 2006 and mid January 2007.

7.

THAT this order is to remain in force until revoked or varied by the Commission.

8.

THAT both parties have liberty to apply to vary this order.
(Sgd.) J L HARRISON,
Commissioner.

[L.S.]

2007 WAIRC 00149
DISPUTE REGARDING INDUSTRIAL ACTION
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES

DIRECTOR GENERAL, DEPARTMENT OF EDUCATION AND TRAINING
APPLICANT
-vLIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN
BRANCH
RESPONDENT

CORAM

COMMISSIONER J L HARRISON

DATE

WEDNESDAY, 21 FEBRUARY 2007

FILE NO/S

C 89 OF 2006

CITATION NO.

2007 WAIRC 00149

Result

Order Revoked
Order

WHEREAS this application was lodged on 25 October 2006 pursuant to s44 of the Industrial Relations Act, 1979 (“the Act”)
whereby the applicant sought the assistance of the Commission in relation to lifting bans put in place by the respondent and its
members; and
WHEREAS on 26 October 2006 the Commission convened an urgent conference; and
WHEREAS at this conference the applicant advised the Commission that some of the respondent’s members had taken industrial
action the previous day and that its members intended to undertake further industrial action in support of a log of claims with
respect to a new industrial agreement for Education Assistants, Cleaners and Gardeners working in the applicant’s schools across
Western Australia; and
WHEREAS following the conference the parties had discussions on 27 October 2006 and the Commission was advised that the
respondent had agreed to lift the bans in place and that the parties were having further discussions; and
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WHEREAS on 13 November 2006 the Commission convened a further conference and at the conclusion of this conference the
parties were given time to have further discussions; and
WHEREAS the parties were advised that a report back conference would be set down in the Commission following a mass meeting
of the respondent’s members on 30 November 2006; and
WHEREAS on 1 December 2006 the Commission convened a report back conference; and
WHEREAS at this conference the Commission was advised that the respondent’s members voted to immediately impose the
following bans at the mass meeting held on 30 November 2006:
“ALL EDUCATION ASSISTANTS
(Including AIEO, Ethnic Assistants, Interpreters and SPER)
•

NO bus duty before, during and after school

•

NO swimming lessons (stay out of the water!)

•

NO excursions

•

NO yard duty (the exception to this is EA’s in Special Needs where IEP stipulates assistant supervision-the
Industrial Commission has asked this not to happen)

HOME ECONOMICS ASSISTANTS
•

NO laundry duties

GARDENERS
•

NO litter pick up

•

NO handyperson’s duties

CLEANERS
NO cleaning of ALL administration areas (including toilets)”; and
WHEREAS the applicant argued that the bans should be lifted as it claimed that the effect of the bans was compromising the safety
of some students, particularly those attending education support units, some end of year activities in schools would have to be
cancelled as a result of the bans and some of the bans compromised school safety; and
WHEREAS the respondent argued that the impact of the bans was minimal and would only result in minor discomfort to schools
and students and maintained that there was little or no inconvenience to the students affected by the bans and claimed that the
students were not at risk if the industrial action continued as the respondent was able to put in place arrangements to provide
appropriate care for these students; and
WHEREAS after hearing from the parties on 1 December 2006 the Commission issued the following orders pursuant to s44 of the
Act (“the Order”):
“1.

THAT the respondent, its officers, agents, employees and members immediately cease industrial action, including
bans, in relation to the log of claims it recently put to the applicant on behalf of Education Assistants, Home
Economic Assistants, Cleaners and Gardeners.

2.

THAT Education Assistants, Home Economics Assistants, Gardeners and Cleaners who are members of the
respondent and currently have work bans in place are not to take any further industrial action including bans and
restrictions with respect to negotiations in relation to the respondent’s current log of claims against the applicant.

3.

THAT the respondent, its officers, agents and employees are to take reasonable steps to inform its members about
the terms of this order and direct its members to comply with this order.

4.

THAT the respondent, its officers, employees and members are not to take any further industrial action in relation
to the respondent’s log of claims whilst this order remains in force.

5.

THAT the applicant is to give written confirmation of the wage offer to Cleaners and Gardeners to the respondent
by 4.00pm Monday 4 December 2006.

6.

THAT report back conferences will be held in the Commission in relation to the issues in dispute in mid
December 2006 and mid January 2007.

7.

THAT this order is to remain in force until revoked or varied by the Commission.

8.

THAT both parties have liberty to apply to vary this order.”; and

WHEREAS at a report back conference on 18 January 2007 the respondent applied to have the Order revoked; and
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WHEREAS the parties where required to file and serve written submissions in relation to the respondent’s request that the Order be
revoked; and
WHEREAS on 19 January 2007 the respondent provided written submissions in support of its application that the Order be revoked
and on 22 January 2007 the applicant provided its response to the respondent’s request that the Order be revoked; and
WHEREAS on 25 January 2007 the Commission convened a conference to hear further from the parties in relation to the issue of
the Order being revoked; and
WHEREAS as there was no agreement between the parties about whether the Order should be revoked at the conclusion of this
conference the matter was set down for hearing and determination on 29 January 2007; and
WHEREAS on 25 January 2007 the respondent withdrew its application for the Order to be revoked and the hearing date was
vacated; and
WHEREAS at a further report back conference on 16 February 2007 the respondent again sought to vary the Order by deleting
“revoked or varied by the Commission” in order 7 and inserting in lieu “16 February 2007”; and
WHEREAS the parties were requested to confirm their respective positions in writing in relation to the respondent’s application to
vary the Order by close of business on 16 February 2007; and
WHEREAS by e-mail received on 16 February 2007 the respondent maintained its position that the Order should be varied as no
work bans or restrictions on the performance of work by the respondent and its members were in place and none were foreseen or
planned given the positive negotiations taking place between the parties; and
WHEREAS by e-mail received on 16 February 2007 the applicant advised the Commission that it did not object to the revocation
of the Order, as opposed to the variation of the Order as proposed by the respondent, on the basis that the parties were bargaining in
good faith and the respondent had indicated to the applicant that no industrial action is foreshadowed or imminent; and
WHEREAS the Commission having considered the respective positions of the parties and when taking into account equity and
good conscience the Commission has formed the view that the Order should be revoked, which has the same effect as the Order
being varied as proposed by the respondent, based on the following:
•

substantial progress has been made by the parties with respect to finalising industrial agreements for Education
Assistants, Cleaners and Gardeners as indicated to the Commission at report back conferences;

•

the parties are negotiating in good faith and they are close to finalising the industrial agreements;

•

no further industrial action has taken place in the past month by the respondent and its members and none is
foreshadowed;

NOW having heard Ms D MacTiernan on behalf of the applicant and Mr J Nicholas on behalf of the Respondent, the Commission
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders:
THAT the Commission’s order that issued on 1 December 2006 be and is hereby revoked.
(Sgd.) J L HARRISON,
Commissioner.

[L.S.]

2006 WAIRC 05710
DISPUTE REGARDING SOME OF THE TERMS OF A NEW INDUSTRIAL AGREEMENT.
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES

FIRE AND EMERGENCY SERVICES AUTHORITY OF WESTERN AUSTRALIA
APPLICANT
-vUNITED FIREFIGHTERS UNION AUSTRALIA WEST AUSTRALIAN BRANCH
RESPONDENT

CORAM

COMMISSIONER J L HARRISON

DATE

THURSDAY, 2 NOVEMBER 2006

FILE NO/S

CR 67 OF 2006

CITATION NO.

2006 WAIRC 05710

87 W.A.I.G.

Result
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Order issued
Order

WHEREAS this is a matter referred for hearing and determination pursuant to Section 44 of the Industrial Relations Act 1979; and
WHEREAS the Commission listed the matter for hearing and determination on 14, 15, 16 and 17 November 2006; and
WHEREAS on 26 October 2006 the Commission convened a conference for the purpose of a report back by the parties; and
WHEREAS at the conference the applicant requested further time to provide a revised response to the respondent’s claim as there
was an issue about how the matter was to be arbitrated; and
WHEREAS the Commissioner agreed to the applicant’s request and re-listed the matter for hearing on 4, 5, 6 and 7 December
2006; and
WHEREAS the Commission determined that an order should issue to ensure the expeditious hearing of the issues in dispute; and
WHEREAS on 31 October 2006 the Commission issued a Minute of Proposed Order in respect to this matter; and
WHEREAS on 1 November 2006 the respondent requested a Speaking to the Minutes of Proposed order; and
WHEREAS on 2 November 2006 the Commission conducted a Speaking to the Minutes of Proposed Order; and
WHEREAS the respondent argued that the date that witness statements should be filed and served in the proposed Order 7 should
be changed from 20 November 2006 to 16 November 2006 due to the work commitments of the respondent’s Secretary and counsel
for the respondent; and
WHEREAS the applicant opposed the date being changed as the applicant required the timeframe specified in the minute of
proposed order to properly prepare its witness statements; and
WHEREAS having considered the submissions of both parties and weighed up the relative disadvantage to both parties of a change
to the date for filing and serving witness statements and when taking into account equity and fairness, the Commission is of the
view that the date that witness statement should be filed and served should be changed to 17 November 2006 and so that neither
party is disadvantaged by this reduced timeframe the parties will be given the opportunity to file and serve any additional witness
evidence in response by 24 November 2006;
NOW THEREFORE having heard Mr R Andretich of counsel on behalf of the applicant and Mr A Bandt of counsel on behalf of
the respondent and pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders:

[L.S.]

1.

THAT the hearing dates of 14, 15, 16 and 17 November 2006 be vacated.

2.

THAT the matter be listed for hearing on 4, 5, 6 and 7 December 2006.

3.

THAT the parties are to provide submissions to the Commission, either jointly or separately, in relation to how
the parties wish to progress the issues in dispute in relation to this application, by no later than the close of
business Wednesday 1 November 2006.

4.

THAT the matter be listed for hearing on 22, 23, 24 and 25 January 2007 to arbitrate all outstanding issues,
other than allowances, that have not been agreed by the parties.

5.

THAT the directions in the Commission’s letter to the parties dated 5 September 2006 are replaced by orders 6,
7, 8 and 9 below.

6.

THAT the applicant is to file and serve a revised detailed response and any counter proposal to the respondent’s
further and better particulars of claim filed on 28 September 2006 and amended on 6 October 2006, by no later
than 16 November 2006.

7.

THAT the parties are to exchange the names of witnesses to be called to give evidence and the witness
statements of these witnesses are to be emailed and filed and served on the other party by no later than 3.00pm
on 17 November 2006.

8.

THAT both parties are to file and serve any additional witness evidence in response to the witness statements
filed on 17 November 2006 by 24 November 2006.

9.

THAT discovery of documents is to be informal. The parties are to exchange any documents they will be
relying on at the hearing and any additional documents relevant to the proceedings by no later than
20 November 2006.

10.

THAT liberty to apply is granted to the parties in relation to the above matters.
(Sgd.) J L HARRISON,
Commissioner.
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2007 WAIRC 00017
DISPUTE REGARDING SOME OF THE TERMS OF A NEW INDUSTRIAL AGREEMENT.
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
FIRE AND EMERGENCY SERVICES AUTHORITY OF WESTERNAUSTRALIA
APPLICANT
-vUNITED FIREFIGHTERS UNION OF AUSTRALIA WEST AUSTRALIAN BRANCH
RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE
THURSDAY, 18 JANUARY 2007
FILE NO/S
CR 67 OF 2006, AG 68 OF 2006
CITATION NO.
2007 WAIRC 00017
Result

Order issued
Order

WHEREAS these are applications pursuant to s44 and s42G of the Industrial Relations Act 1979; and
WHEREAS the Commission listed the matters for hearing on 22, 23, 24 and 25 January 2007 to arbitrate all outstanding issues,
other than allowances, that have not been agreed by the parties; and
WHEREAS on 15 January 2007 the Commission convened a conference at the request of the parties; and
WHEREAS at a conference held on 15 January 2007 the parties advised the Commission that they had reached agreement on most
of the issues in dispute and requested that the hearing dates of 22, 23, 24 and 25 January 2007 be vacated to allow for further
discussions to take place as the parties are of the view that they may reach agreement on some or all of the remaining issues in
dispute; and
WHEREAS the Commission agreed to the parties’ request to vacate the hearing dates listed in January 2007 as the parties were
making substantial progress with respect to the outstanding issues in dispute; and
WHEREAS the parties were advised that two days would be set aside to arbitrate any outstanding issues if required;
NOW THEREFORE having heard Mr R Andretich of counsel on behalf of the applicant and Mr D Bowers on behalf of the
respondent and pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders:
1.

THAT the hearing dates of 22, 23, 24 and 25 January 2007 be vacated.

2.

THAT the matters be listed for hearing on 1 and 2 May 2007 to arbitrate all outstanding issues, other than
allowances, that have not been agreed by the parties.

3.

THAT the parties are to advise the Commission by no later than the close of business Thursday 5 April 2007
about how they propose to progress the outstanding matters to be arbitrated.
(Sgd.) J L HARRISON,
Commissioner.

[L.S.]

PARTIES

2007 WAIRC 01014
DISPUTE REGARDING SOME OF THE TERMS OF A NEW INDUSTRIAL AGREEMENT
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
FIRE AND EMERGENCY SERVICES AUTHORITY OF WESTERNAUSTRALIA

CORAM
DATE
FILE NO/S
CITATION NO.

APPLICANT
-vUNITED FIREFIGHTERS UNION AUSTRALIA WEST AUSTRALIAN BRANCH
RESPONDENT
COMMISSIONER J L HARRISON
TUESDAY, 21 AUGUST 2007
CR 67 OF 2006
2007 WAIRC 01014

Result

Discontinued
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Order
WHEREAS this is a matter referred for hearing and determination pursuant to s44 of the Industrial Relations Act 1979 (“the Act”);
and
WHEREAS the Commission listed the matter for hearing and determination on 14, 15, 16 and 17 November 2006 which dates were
later changed to 4, 5, 6, and 7 December 2006 at the request of the parties; and
WHEREAS on 1 November 2006 the parties requested that the application be dealt with under s42G of the Act and the matters in
dispute were then progressed via application AG 68 of 2006; and
WHEREAS on 11 July 2007 the applicant lodged a Notice of Discontinuance; and
WHEREAS on 20 August 2007 the respondent consented to the matter being discontinued;
NOW THEREFORE pursuant to the powers vested in it by the Act, the Commission, hereby orders:
THAT the application be, and is hereby, discontinued.
(Sgd.) J L HARRISON,
Commissioner.

[L.S.]

2007 WAIRC 01041
S.47 CANCELLATION OF THE JENNY CRAIG EMPLOYEES AWARD, 1995
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES

ON THE COMMISSION'S OWN MOTION

CORAM

SENIOR COMMISSIONER J H SMITH
COMMISSIONER S WOOD
COMMISSIONER J L HARRISON

DATE

WEDNESDAY, 29 AUGUST 2007

FILE NO/S

APPL 50 OF 2007

CITATION NO.

2007 WAIRC 01041

Result

Directions issued

Representation

Ms J O’Keefe, on behalf of the Liquor, Hospitality and Miscellaneous Union
Mr D Jones, on behalf of Jenny Craig Weight Loss Centres Pty Ltd (Respondent employer)

Intervenor

Mr D Robinson, on behalf of the Trades and Labor Council of Western Australia
Order

HAVING HEARD the parties on Monday, 27 August 2007;
NOW THEREFORE, the Commission in Court Session hereby orders:
1.

THAT leave is granted to the Trades and Labor Council of Western Australia to intervene in this matter (“the
intervenor”);

2.

THAT the Respondent employer is to file and serve an outline of submissions, any affidavits and documents they
rely on to prove that Jenny Craig Weight Loss Centres Pty Ltd is a constitutional corporation by Monday, 8 October
2007;

3.

THAT the Liquor, Hospitality and Miscellaneous Union and the intervenor are to file their outline of submissions in
reply and any affidavits or documents they seek to rely on by Tuesday, 6 November 2007;

4.

THAT the matter is to be heard on Tuesday, 4 and Wednesday, 5 December 2007;

5.

THAT liberty is granted to any party or intervenor to apply for further programming and further programming
directions will be dealt with by a single Commissioner; and

6.

THAT if any party or intervenor who seeks to make a submission that section 47 of the Industrial Relations Act 1979
has not been complied with is required to inform the Commission and the other parties and intervenor by Friday, 28
September 2007.

[L.S.]

(Sgd.) J H SMITH,
Senior Commissioner,
Commission In Court Session.
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2007 WAIRC 01042
S.47 CANCELLATION OF THE CLERKS' (R.A.C CONTROL ROOM OFFICERS) AWARD OF 1988
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
ON THE COMMISSION'S OWN MOTION
CORAM
SENIOR COMMISSIONER J H SMITH
COMMISSIONER S WOOD
COMMISSIONER J L HARRISON
DATE
WEDNESDAY, 29 AUGUST 2007
FILE NO/S
APPL 51 OF 2007
CITATION NO.
2007 WAIRC 01042
Result

Directions issued

Representation

Mr M Davies, on behalf of the Australian Services Union, West Australian Clerical and Services
Branch
Mr D Jones, on behalf of the Royal Automobile Club of Western Australia Incorporated (Respondent
employer)
Order

HAVING HEARD the parties on Monday, 27 August 2007;
NOW THEREFORE, the Commission in Court Session hereby orders:
1.

THAT the Respondent employer is to file and serve an outline of submissions, any affidavits and documents they
rely on to prove that the Royal Automobile Club of Western Australian Incorporated is a constitutional corporation
by Monday, 8 October 2007;

2.

THAT the Australian Services Union, West Australian Clerical and Services Branch is to file its outline of
submissions in reply and any affidavits or documents its seeks to rely on by Tuesday, 6 November 2007;

3.

THAT the matter is to be heard on Tuesday, 4 and Wednesday, 5 December 2007;

4.

THAT liberty is granted to any party to apply for further programming and further programming directions will be
dealt with by a single Commissioner; and

5.

THAT if any party who seeks to make a submission that section 47 of the Industrial Relations Act 1979 has not been
complied with is required to inform the Commission and the other parties by Friday, 28 September 2007.
(Sgd.) J H SMITH,
Senior Commissioner,
Commission In Court Session.

[L.S.]

2007 WAIRC 01043
S.47 CANCELLATION OF THE RAC ROAD, MECHANICAL AND FLEET SERVICES AWARD 1999
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
ON THE COMMISSION'S OWN MOTION
CORAM
SENIOR COMMISSIONER J H SMITH
COMMISSIONER S WOOD
COMMISSIONER J L HARRISON
DATE
WEDNESDAY, 29 AUGUST 2007
FILE NO/S
APPL 52 OF 2007
CITATION NO.
2007 WAIRC 01043
Result

Directions issued

Representation

Mr D Ellis, on behalf of Automotive, Food, Metals, Engineering, Printing and Kindred Industries
Union of Workers - Western Australian Branch
Mr D Jones, on behalf of the Royal Automobile Club of Western Australia Incorporated (Respondent
employer)

Intervenor

Mr D Robinson, on behalf of the Trades and Labor Council of Western Australia
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Order
HAVING HEARD the parties on Monday, 27 August 2007;
NOW THEREFORE, the Commission in Court Session hereby orders:
1.

THAT leave is granted to the Trades and Labor Council of Western Australia to intervene in this matter (“the
intervenor”);

2.

THAT the Respondent employer is to file and serve an outline of submissions, any affidavits and documents they
rely on to prove that the Royal Automobile Club of Western Australia Incorporated is a constitutional corporation by
Monday, 8 October 2007;

3.

THAT the Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers - Western
Australian Branch and the intervenor are to file their outline of submissions in reply and any affidavits or documents
they seek to rely on by Tuesday, 6 November 2007;

4.

THAT the matter is to be heard on Tuesday, 4 and Wednesday, 5 December 2007;

5.

THAT liberty is granted to any party or intervenor to apply for further programming and further programming
directions will be dealt with by a single Commissioner; and

6.

THAT if any party or intervenor who seeks to make a submission that section 47 of the Industrial Relations Act 1979
has not been complied with is required to inform the Commission and the other parties and intervenor by Friday, 28
September 2007.
(Sgd.) J H SMITH,
Senior Commissioner,
Commission In Court Session.

[L.S.]

2007 WAIRC 01091
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES

SHARLENE BYSOUTH
APPLICANT
-vDONNELLY RIVER WINES
RESPONDENT

CORAM

SENIOR COMMISSIONER J H SMITH

DATE

THURSDAY, 13 SEPTEMBER 2007

FILE NO/S

B 92 OF 2007

CITATION NO.

2007 WAIRC 01091

Result

Order issued

Representation
Applicant

In person

Respondent

Ms C Tsang (of counsel)
Order

HAVING heard the Applicant and Ms Tsang on behalf of the Respondent the Commission, pursuant to the powers conferred on it
by the Industrial Relations Act 1979 hereby orders that by 15 September 2007:
1. Each party is to provide discovery of all relevant documents to the other party by providing a list of documents in their
power or possession.
2. Both parties are required to provide to the other party a copy of all documents upon which they intend to rely upon at
the hearing.
3. Each party is to provide the other party a list of witnesses they intend to call.
[L.S.]

(Sgd.) J H SMITH,
Senior Commissioner.
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2007 WAIRC 01003
DISPUTE RE ATTENDANCE TO CODE BLACK INCIDENTS BY UNION MEMBERS
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES

MINISTER FOR HEALTH
APPLICANT
-vLIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN
BRANCH
RESPONDENT

CORAM

COMMISSIONER P E SCOTT

DATE

THURSDAY, 16 AUGUST 2007

FILE NO.

C 20 OF 2007

CITATION NO.

2007 WAIRC 01003

Result

Recommendation issued
Recommendation

WHEREAS this is an application pursuant to s 44 of the Industrial Relations Act 1979 (WA) relating to the imposition of bans on
attendance to Code Black incidents by Health Service Assistants (“HSAs”), members of the Liquor, Hospitality and Miscellaneous
Union, Western Australian Branch (“the Union”) at Sir Charles Gardiner Hospital; and
WHEREAS the Applicant seeks an order of the Commission that the bans be lifted; and
WHEREAS on Monday the 13th and Thursday the 16th days of August 2007, the Commission convened conferences for the purpose
of conciliating between the parties; and
WHEREAS during the course of the conferences, the Applicant described the effects of the bans and measures taken and being
planned to be taken to alleviate concerns of the HSAs in respect of their involvement in Code Black incidents; and
WHEREAS the Respondent and the HSAs explained the concerns of the HSAs in respect of:
1.

Their legal liability in respect of acts done by them in Code Black incidents;

2.

Their claim that the Applicant indemnify them against any civil actions taken against them in relation to dealing with
Code Black incidents;

3.

A lack of proper training and procedures in respect of Code Black incidents; and

4.

The pressure, both from senior staff and moral pressure, to participate even where they felt unsafe in doing so,

in the context of increasing violence within the hospital environment; and
WHEREAS at the latter conference, the Applicant:
1.

Provided a package to the Respondent outlining how it intends to implement a number of initiatives regarding Code Black
incidents including documentation outlining the legal liability of HSAs;

2.

Advised that it will obtain and provide further legal liability information from the State Solicitor’s Office including
answers to questions which HSAs will provide as to the HSA’s legal position in respect of their involvement in Code
Black incidents;

3.

Advised that the HSAs will be represented on a committee, chaired by the SIRT Coordinator, addressing all the issues
which have been raised throughout the conferences and will consider the Union’s request to expand the committee to
include additional HSA representatives and enrolled nurses;

4.

Advised that the committee is to be formed and have its first meeting before the 8th day of September 2007;

5.

Advised that it will issue a directive to all staff that:
a)

HSAs are not to be directed or pressured to participate in Code Black incidents or to restrain any patient on their
own; and

b)

That an official Code Black incident is to be called and reported in all situations where an incident with a hostile
patient occurs rather than the incident being dealt with informally and not reported;

6.

Advised HSAs that it is his or her right to not participate or become involved in a Code Black incident if he or she feels at
risk to personal safety;

7.

Undertook to identify or develop and implement a comprehensive training course and appropriate procedures throughout
the hospital within the next six months; and
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6.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

2727

Will meet with the Union and the HSA representatives in the next week to discuss and review the security officer training
to ascertain whether it would be reasonably practicable for any aspects of the training to be used to further educate some
or all of the HSAs on an interim basis; and

WHEREAS at the latter conference the Commission declined to issue the order sought. However, in light of:
1.

The right of each individual not to participate in any particular Code Black situation where the employee has good reason
to believe that his or her safety was at risk;

2.

The progress which has been made between the parties;

3.

The actions which the Applicant intends to take; and

4.

That a further conference will be convened on Thursday the 23rd day of August 2007 at 9.00 o’clock in the forenoon,

the Commission recommended to the Union and HSAs that they lift the bans against HSAs responding to Code Black incidents;
NOW THEREFORE the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby
recommends:
THAT the Respondent and the HSAs lift the bans on attendance by HSAs to Code Black incidents at Sir Charles Gardiner
Hospital
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner.

2007 WAIRC 01063
DISPUTE RE INDUSTRIAL ACTION
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES

WA COUNTRY HEALTH SERVICE;
THE MINISTER FOR HEALTH IN HIS INCORPORATED CAPACITY UNDER S.7 OF THE
HOSPITALS AND HEALTH SERVICES ACT 1927 (WA) AS THE HOSPITALS FORMALLY
COMPRISED IN THE METROPOLITAN HEALTH SERVICE BOARD
APPLICANTS
-vLIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN
BRANCH
RESPONDENT

CORAM

COMMISSIONER S WOOD

DATE

WEDNESDAY, 5 SEPTEMBER 2007

FILE NO

C 22 OF 2007

CITATION NO.

2007 WAIRC 01063

Result

Order Issued

Representation
Applicant

Mr M Warner

Respondent

Ms L Kirkwood

Order
WHEREAS the applicant lodged this application, pursuant to section 44 of the Industrial Relations Act 1979 on 4 September 2007;
and
WHEREAS the parties in dispute came before the Commission in compulsory conference on 4 September 2007; and
WHEREAS the parties advise that they have sought, since 24 May 2007, to negotiate a new Industrial Agreement containing
revised pay and conditions; and
WHEREAS the parties advise that they were negotiating on a regular basis from 24 May 2007 up until 3 August 2007; and
WHEREAS the parties advise that these negotiations reached an impasse pending a formal offer from the applicant in response to
the claims of the respondent; and
WHEREAS the parties advise that the respondent’s members applied bans on 30 August 2007, on the carrying out of certain normal
work functions in public hospitals in this State, due to the absence of a formal offer from the applicant; and
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WHEREAS the parties advise that these bans have continued and escalated in extent since 30 August 2007 given the absence of a
formal offer from the applicant; and
WHEREAS the applicant provided a formal offer to the respondent at 11am on 4 September 2007; and
WHEREAS after some negotiation between the parties the formal offer was rejected by the respondent as inadequate; and
WHEREAS the applicant requested that the respondent’s members lift their bans on normal work, and the respondent rejected this
request; and
WHEREAS the parties advised the Commission in conference that further negotiations were required to finalise the Industrial
Agreement and that both parties still seek this Industrial Agreement; and
WHEREAS it is clear in the Commission’s mind that these negotiations need to be expedited and both parties have undertaken to
expedite these negotiations; and
WHEREAS having heard the parties, the Commission is of the view that the bans on normal work were, as of 4 September 2007,
having a deleterious effect on the operation of public hospitals in this State, such that in the near future it is probable that a risk to
patient safety and a risk of general infection may arise; and
WHEREAS in light of the above the Commission requested that the respondent put to their members a recommendation of the
Commission that they lift all work bans in public hospitals whilst negotiations on the Industrial Agreement are expedited under the
auspices of the Commission; and
WHEREAS the respondent reported to the Commission in compulsory conference on 5 September 2007 that their members had
rejected the recommendation of the Commission to lift the work bans whilst these negotiations on the Industrial Agreement are
expedited under the auspices of the Commission; and
WHEREAS a timetable which should make plain the clear remaining difference between the parties, if any, on the matter of pay
has been established by the Commission with the agreement of the parties; and
WHEREAS the Commission, after hearing further from the parties as to the effect of the bans, remains of the view that the bans are
having a deleterious effect on the operation of public hospitals in this State, such that in the near future it is probable that a risk to
patient safety and a risk of general infection may arise; and
WHEREAS the Commission has formed the view that the following is necessary to prevent the deterioration of industrial relations
in respect of the matter in question until conciliation or arbitration has resolved that matter.
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under s44(6)(ba)(i) of the Industrial Relations Act
1979, hereby orders that –
(1)

The respondent take all steps necessary to reasonably ensure that all work bans, being applied currently in
public hospitals in this State by the respondent’s members in support of their claims for a revised Industrial
Agreement, be lifted by no later than 3pm on Thursday, 6 September 2007; and

(2)

The respondent take no step which may cause or encourage the respondent’s members to impose further work
bans in public hospitals in this State, in support of their claims for a revised Industrial Agreement, during such
time as the matter in question is before the Commission; and

(3)

Each party is to report back separately in writing to the Commission by 4:00 pm on Thursday, 6 September
2007 as to whether all bans have been lifted.
(Sgd.) S WOOD,
Commissioner.

[L.S.]

2007 WAIRC 00433
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES

THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED
APPLICANT
-vDIRECTOR GENERAL, DEPARTMENT OF EDUCATION AND TRAINING GOVERNMENT
OF WESTERN AUSTRALIA
RESPONDENT

CORAM

PUBLIC SERVICE ARBITRATOR
COMMISSIONER S J KENNER

DATE

FRIDAY, 11 MAY 2007

FILE NO

PSAC 3 OF 2007

CITATION NO.

2007 WAIRC 00433

87 W.A.I.G.

Result
Representation
Applicant
Respondent
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Interim Order
Ms K Worlock
Mr E Rea
Interim Order

WHEREAS on 24 January 2007 the applicant applied to the Commission for a conference pursuant to s 44 of the Industrial
Relations Act 1979 (“the Act”);
AND WHEREAS on 15 February 2007 the Public Service Arbitrator (“the Arbitrator”) convened a conference between the parties
pursuant to s 44 of the Act;
AND WHEREAS at that conference, the Arbitrator was informed that the parties were in dispute in relation to the employment
status of Ms Matthey, a member of the applicant, employed as a Remote Schools Registrar at the respondent’s Goldfield’s district
office. The applicant contended that Ms Matthey was eligible to apply for a reclassification from a Level 3 to a Level 4 position
whereas the respondent contended that Ms Matthey was ineligible for consideration for reclassification as she is a permanent officer
occupying a temporary position;
AND WHEREAS as a consequence of the compulsory conference on 15 February 2007 the parties further conferred following
suggestions from the Arbitrator;
AND WHEREAS at a report back compulsory conference on 27 April 2007 the parties informed the Arbitrator that they had
reached agreement on an interim basis for Ms Matthey to be personally reclassified to a Level 4 position retrospective to 28 January
2005 and Ms Matthey will be entitled to all increments and future salary increases which may apply to her Level 4 classification;
AND WHEREAS the parties agreed that to preserve the status quo pending consideration by the respondent of permanency for the
Remote Schools Registrar’s position that an interim order would be appropriate;
NOW THEREFORE the Commission, pursuant to the powers vested in it by the Act and by consent, hereby orders –
THAT Ms Jenny Matthey currently occupying the position of Remote Schools Registrar Goldfield’s district office be
personally reclassified to a Level 4 position effective on and from 28 January 2005 and that she be entitled to receive all
salary increments and other benefits attached to that classification level.
(Sgd.) S J KENNER,
Commissioner,
[L.S.]
Public Service Arbitrator.

INDUSTRIAL AGREEMENTS—Notation of—
Agreement
Name/Number
Department of
Culture and the
Arts Retail Staff
Agreement 2007
AG 47/2007

Date of
Registration
31/08/2007

Engineering
Trades
(Government)
General
Agreement 2007
AG 52/2007
Forest Products
Commission
Agency Specific
2007 PSAAG
16/2007

Parties

Commissioner

Result

The Department of
Culture and the Arts

The Shop,
Distributive and
Allied Employees'
Association of
Western Australia

Commissioner S
M Mayman

Agreement
registered

10/08/2007

Department of
Agriculture and Food
and Others

The Automotive,
Food, Metals,
Engineering, Printing
& Kindred Industries
Union of Workers Western Australian
Branch and Another

Commissioner S
Wood

Agreement
registered

28/08/2007

The Forest Products
Commission, The
Civil Service
Association of
Western Australia
Incorporated

(Not Applicable)

Commissioner S J
Kenner

Agreement
Registered
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Registration

Parties
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Commissioner

Result

GoldfieldsEsperance
Development
Commission
Agency Specific
Agreement 2007
PSAAG 14/2007
State Research
Stations,
Agricultural
Schools and
College Workers
General
Agreement 2007
AG 42/2007
Storemen
(Government) Department of
Culture and the
Arts - Agreement
2007 AG 46/2007
WA Sports Centre
Trust General
Agreement 2007
AG 41/2007

29/08/2007

The Civil Service
Association of
Western Australia
Incorporated

The Chief Executive
Officer, GoldfieldsEsperance
Development
Commission

Senior
Commissioner J H
Smith

Registered

21/08/2007

Department of
Education and
Training, Department
of Agriculture and
Food

The Australian
Workers' Union, West
Australian Branch,
Industrial Union of
Workers

Commissioner S
M Mayman

Agreement
registered

31/08/2007

The Department of
Culture and the Arts

The Shop,
Distributive and
Allied Employees'
Association of
Western Australia

Commissioner S
M Mayman

Agreement
registered

12/09/2007

Chief Executive
Officer, WA Sports
Centre

Commissioner S
M Mayman

Agreement
registered

Zoological Parks
Authority
(Operations)
Agreement 2007
AG 54/2007

10/09/2007

The Chief Executive
Officer, Zoological
Parks Authority

Liquor, Hospitality
and Miscellaneous
Union, Western
Australian Branch and
Media, Entertainment
and Arts Alliance of
Western Australia
(Union of Employees)
Liquor, Hospitality
and Miscellaneous
Union, Western
Australian Branch

Commissioner S
M Mayman

Agreement
registered

PUBLIC SERVICE APPEAL BOARD—
2007 WAIRC 01065
AGAINST THE DECISION TO REDUCE CLASSIFICATION AND AGAINST THE FINDING OF BREACH OF
DISCIPLINE
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
MR PHILIP GREGORY MOURITZ
APPELLANT
-vA/DIRECTOR, DEPARTMENT FOR COMMUNITY DEVELOPMENT
RESPONDENT
CORAM

DATE
FILE NO
CITATION NO.

PUBLIC SERVICE APPEAL BOARD
COMMISSIONER P E SCOTT - CHAIRMAN
MR B HEWSON - BOARD MEMBER
MR D VICARY - BOARD MEMBER
THURSDAY, 6 SEPTEMBER 2007
PSAB 10 OF 2006
2007 WAIRC 01065
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Result
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Appeal dismissed
Order

WHEREAS this is an appeal to the Public Service Appeal Board (“the Board”) pursuant to s 80I of the Industrial Relations Act
1979; and
WHEREAS on the 22nd day of June 2007 the Board convened a conference for the purpose of scheduling; and
WHEREAS the appeal was listed for hearing and determination on the 1st and 2nd days of August 2007; and
WHEREAS on the 27th day of July 2007, the parties requested that the hearing be adjourned to allow further discussions between
themselves in an attempt to resolve the matter; and
WHEREAS on the 5th day of September 2007, the Appellant filed a Notice of Discontinuance in respect of the appeal;
NOW THEREFORE, the Board, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders:
THAT this appeal be, and is hereby dismissed.
(Sgd.) P E SCOTT,
Commissioner,
On behalf of the Public Service Appeal Board.

[L.S.]
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Reasons for Decision
1

These are the unanimous reasons for decision of the Public Service Appeal Board (“the Board”).

Background
2

Mr Ninyette appeals against the respondent’s decision of 13 July 2006 to dismiss him. Mr Ninyette was employed by the
respondent as an Aboriginal Liaison Officer and an Aboriginal and Islander Education Officer, both of which positions met the
requirements of s 50(d) of the Equal Opportunity Act 1984 (WA), being available only to people identified as members of the
indigenous community. The roles were at school and community level.

3

Mr Ninyette was seconded to the Ministry of Justice where he worked at Hakea Prison as an Aboriginal Liaison Officer. He
says in his submissions that his role there was to liaise with aboriginal prisoners and to provide them with support.

4

The background to Mr Ninyette’s dismissal is that while working at Hakea Prison he was involved in a situation which resulted
in him being charged with stealing. The details of that charge are set out in the transcript of proceedings before the District
Court of Western Australia on 19 December 2005 (exhibit R1). On that occasion, Mr Ninyette was represented by a solicitor.
The charge was that on 30 August 2004 he had stolen a sum of $220, the property of Adam Wade Collard, which he had
received with a direction that he deposit the money in the Hakea Prison account belonging to Mr Collard. The transcript shows
that he was asked “are you guilty or not guilty?” to which he responded “Yes, miss.” A complete reading of the transcript of
that hearing and his submission to the Board make clear that he did plead guilty to the charge and was convicted.

5

As a result of the conviction, the respondent wrote to Mr Ninyette on 12 May 2006, noting that on 19 December 2005 he was
“found guilty of the following offence:
Stealing. In particular, you were found to have signed out the ATM card of prisoner Mr Adam Wade Collard and
withdrawn $200 from his account. You were to retain $20 and give the remaining $180 to Mr Collard’s sister to
place in Mr Collard’s prison account. The $200 was withdrawn but not handed to Mr Collard’s sister or Mr
Collard.”
(exhibit R2)

6

The letter then cites s 92 of the Public Sector Management Act 1992(sic) (WA) and says that “if an employee during his or her
period of service is convicted of certain prescribed offences, the employing authority may, in addition to any action or penalty
ordered by a court in respect of that offence, take disciplinary action in relation to the employee.” The letter then set out that
the employing authority may impose one or more of the penalties of reprimand and/or transfer to another office or dismissal. It
informed Mr Ninyette that the respondent intended to take disciplinary action pursuant to s 92 of the Public Sector
Management Act 1994 (WA) “because the circumstances and nature of the offence for which [he was] convicted constitute a
serious act of misconduct and represents a significant breach of the existing relationship of trust between the employee and the
employing authority and the general public.” The penalty the respondent proposed was that of dismissal. Mr Ninyette was
given a period of 10 working days to prepare a written submission, if he wished to, in response to the proposed action. He was
also advised that “support services are available to employees of the Department and their immediate families through an
Employee Assistance Program”, and directed to that service.

7

Mr Ninyette wrote to the respondent on 12 June 2006, noting that he had been employed by the Department since 1989. He
said that he was a very honest person and was doing a favour for a cousin who was in prison and was not aware of what he was
letting himself in for. He set out the circumstances which he claimed were behind the conviction.

8

On 13 July 2006, the respondent wrote to Mr Ninyette and informed him that his “actions represent a significant breach of the
existing relationship of trust between the employee and the employing authority and the general public”, given the
circumstances of employment involving “responsibility for aspects of the educational and social development of students”. He
was informed that his employment was terminated with effect from the date of receipt of the letter.

9

Mr Ninyette says he pleaded guilty to the charge at the strong recommendation of his solicitor, who told him that the matter
was a “storm in a teacup” and that if he pleaded guilty he would simply be fined and get it over and done with. He says that he
was not guilty and that if he had known that one of the consequences of his guilty plea and conviction would be that he would
also lose his job, he would not have pleaded guilty. The transcript of the hearing in the District Court makes clear that the
issue of what might happen to his employment was raised by Judge Wager and that there was no certainty as to his future,
given the situation.

10 Mr Ninyette seeks to have the Board “clear his name” on the basis that his guilty plea was in error and he was misled. He then
seeks reinstatement. Mr Ninyette does not say that the process employed by the respondent leading up to the termination of
the employment was wrong or unfair. The respondent, on the other hand, says that it is not open to the Board to go behind the
conviction and that the facts behind that conviction are not able to be overturned by the Board.
Consideration and Conclusions
11 To enable the Board to reconsider the issue of Mr Ninyette’s guilty plea and conviction for the purpose of an appeal to the
Board, Mr Ninyette would have the Board determine the facts behind the conviction and the guilty plea. To do so, he would
need to bring fresh evidence.
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12 The law in respect of going behind the facts and the conviction is set out in Mickelberg v Director of Perth Mint [1986] WAR
365. In that decision, Burt CJ examined the issue of bringing fresh evidence for the purpose of being able to “re-litigate that
issue which has been found against them in the criminal proceedings.”
13 His Honour said:
“That may be so, but to enable a finding as to that to be made one would need to know the facts upon which they rely so
as to displace the prima facie case which can be made against them by proof of their convictions. This, I think, is best
achieved by requiring the Director, if he wishes to rely upon the fact of the convictions as part of his case, to amend his
statement of claim so as to plead those convictions…It is not to be thought that this way of proceeding is an invitation to
the appellants to re-litigate in a civil court the charges upon which they were convicted in a criminal court. They cannot
do that. And if, as appears to be the case, they intend to displace the prima facie evidence, which is their convictions on
the ground of fresh evidence, that evidence must not only be fresh in the sense that it was not available at trial and could
not by the exercise of reasonable diligence have then been obtained, it must also be evidence which “entirely changes the
aspect of the case” - see Lord Cairns in Phosphate Sewage Co Ltd v Molleson (1879) 4 App Cas 801 at 814 and expressly
adopted by Lord Diplock in Hunter’s case supra at 545.” (emphasis added)
Mickelberg v Director of Perth Mint (supra; 372)
This approach was applied by the Commission in Allan Raymond Carlyon v Commissioner of Police (2004) 84 WAIG 1395.
14 On the basis of those authorities, it would be necessary for Mr Ninyette to seek to bring fresh evidence. For him to be able to
do so, he would need to demonstrate that that evidence was not available at trial and could not have by the exercise of
reasonable diligence been obtained. He would also need to demonstrate that that evidence “entirely changes the aspect of the
case”.
15 In his submissions, Mr Ninyette acknowledged that the evidence of Mr Collard, and indeed his own evidence, as to what
occurred in respect of the stealing charge was available at trial. The difficulty was that he, according to his submission,
wrongly accepted his solicitor’s advice to plead guilty and did so.
16 We have a great deal of sympathy for Mr Ninyette’s situation. However, the law does not allow the Board to go behind the
conviction for stealing or the facts which led to that conviction. Accordingly, the conviction and those facts must form the
basis of any consideration of this appeal.
17 The Board has heard evidence from Donald Neville Barnes, the Director of Standards and Integrity with the respondent, as to
the respondent’s approach to matters of this nature. He indicated that the respondent considers these things on a case by case
basis. Recommendations from his division to the employing authority would need to be considered on the basis of the person’s
suitability for continued employment. The positions held by Mr Ninyette in his employment with the respondent required him
to conduct himself with honesty and integrity and to be a role model. There is a requirement for such an employee to have
strong community credibility. His conduct, which brought about the conviction, breached the fundamental trust involved in
the employment relationship and the respondent’s obligations to the community. According to the respondent this would be
the justification for the dismissal. (We note that the respondent was unable to call evidence from the actual decision maker in
respect of the dismissal.)
18 An employee’s duty to his or her employer is set out in Blyth Chemicals v Bushnell (1993) 49 CLR 66:
“Conduct which in respect of important matters is incompatible with the fulfilment of an employee’s duty, or involves an
opposition, or conflict between his interest and his duty to his employer, or impedes the faithful performance of his
obligations, or is destructive of the necessary confidence between employer and employee, is a ground of dismissal …
But the conduct of the employee must itself involve the incompatibility, conflict, or impediment, or be destructive of
confidence. An actual repugnance between his acts and his relationship must be found. It is not enough that ground for
uneasiness as to future conduct arises.”
(Per Dixon and McTiernan JJ at pp 81-82)
19 Bearing in mind the circumstances, the position held by Mr Ninyette with the respondent and in light of the conviction for
stealing and the facts, Mr Ninyette has breached the requirements of appropriate standards of conduct in his employment
leading to that conviction. His conduct was destructive of the necessary trust and confidence. Accordingly, the respondent’s
decision to have brought that employment to an end was not harsh or unfair in the circumstances.
20 The appeal will be dismissed.
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Result

Appeal dismissed
Order

HAVING heard the appellant on his own behalf and Ms R Hartley (of counsel) on behalf of the respondent, the Public Service
Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders:
THAT this appeal be, and is hereby dismissed.
(Sgd.) P E SCOTT,
Commissioner,
On behalf of the Public Service Appeal Board.

[L.S.]
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Respondent

Ms A Crichton-Browne (of counsel)
Reasons for Decision

Introduction
1

On 30 May 2007 the Original Croissant Gourmet Pty Ltd (“the employer”) filed an application pursuant to s 51A of the
Occupational Safety and Health Act 1984 (“the Act”) seeking a further review of the WorkSafe Western Australia
Commissioner’s (“the WorkSafe Commissioner”) decision of 25 May 2007 relating to Improvement Notice 302645 (exhibit
WS1) and Improvement Notice 302646 (exhibit WS2).

2

The employer’s initial application requested the Occupational Safety and Health Tribunal (“the Tribunal”) allow the employer
to continue to operate the pressure vessels in the plantroom. The application indicated the employer was willing to comply
with the requirements of the improvement notices. Inspector Ebert on the day he issued exhibit WS1 and exhibit WS2 had
‘marked’ the pressure vessels in accordance with the provisions of Division 2, reg 2.9 of the Occupational Safety and Health
Regulations 1996 (“the Regulations”) prohibiting continued operation of the pressure vessels from the time the pressure
vessels were ‘marked’, 17 May 2007, until such time as the inspector authorised such operation:
“2.9.

Marking of plant
If an inspector issues an improvement notice or a prohibition notice that relates to any plant at a workplace
then the inspector may mark the plant, or any part of it, to indicate that it is not to be used and a person must
not —
(a)

use, or cause to be used, any plant, or any part of it, that is marked to indicate that it is not to be used;
or

(b)

without the authority of an inspector to do so, remove, obliterate, or otherwise interfere with the
mark.

…”
3

The employer’s application was amended during proceedings. The amendment sought a revocation of the WorkSafe
Commissioner’s notice (exhibit WS3) and re-issuance of exhibit WS2 with an extension of time for compliance. The employer
retained its request for the ‘marking’ of the pressure vessels prohibiting continued operation to be lifted.
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4

The WorkSafe Commissioner at the outset of proceedings sought to have the Tribunal affirm her s 51 notice of 25 May 2007
(exhibit WS3) with the compliance date relating to exhibit WS1 amended to Monday, 18 June 2007 and the compliance date
for exhibit WS2 remaining unchanged, that being 10 August 2007.

5

The adjournment hearing was listed for hearing on 12 June 2007 and the Tribunal conducted inspections of the workplace on
that same day. The preliminary issue of whether the Tribunal could conduct a further review of the ‘mark’ as placed on the
pressure vessels by the WorkSafe Inspector was listed for hearing on 13 June 2007. The substantive matter as referred was
listed for hearing on 13 and 14 June 2007. On 15 June 2007 the Tribunal handed down a Minute of Proposed Order and
adjourned proceedings to allow the parties to consider the terms of that order. A speaking to the minutes was held a short
while after, the parties being advised that reasons for the decision would issue later.

6

These are those reasons.

Background
7

The employer is engaged in the baking industry producing a range of products which are distributed across Australia. The
employer’s operations are continuous, 24 hours per day, 7 days per week. Some 50 employees are engaged at the site in
Hamwell Way, Bassendean. New pressure vessels were recently installed by the employer in the plantroom driving the cool
rooms associated with the production process. The improvement notices issued by Inspector Ebert (exhibit WS1 and exhibit
WS2) referred to those pressure vessels. The pressure vessels the subject of the improvement notices comprise 80% of
pressure vessels operated by the employer on the site.

8

The WorkSafe Commissioner’s decision of 25 May 2007 (exhibit WS3), to which this s 51A review relates, concerns the
issuance of two improvement notices. Improvement Notice 302645 (exhibit WS1) required the employer to remedy the
requirements of the notice by 1 June 2007 and Improvement Notice 302646 (exhibit WS2) required the employer to remedy
the requirements of the notice by 25 May 2007. Exhibit WS1 and exhibit WS2 were issued by Inspector Ebert to the employer
on 17 May 2007. Inspector Ebert is a senior inspector experienced in plant with The Department of Employment and
Consumer Protection – WorkSafe (“WorkSafe”).

9

The improvement notices issued to the employer read as follows:
“Improvement Notice 302645
Issued to: The Original Croissant Gourmet P/L
10 Hanwell Way
Bassendean
1.

In relation to:
Pressure vessels Chinese built ammonia plant

at: above on 17-05-07
I have formed the opinion that you are contravening / have contravened regulation 4.43(1) of the Occupational
Safety and Health Regulations 1996 and the grounds for my opinion are:
I have formed the opinion that the above place is a workplace and that the above units
are not setup as required by AS3873 in that the safety valves are separated from the
vessels by stop valves and that the safety valves are not vented to outside of building.
This may lead to a very hazardous situation for employees with an accidental release
of ammonia gas.
You are required to remedy the above by no later than 01/06/07 at 16:30 hours.
2.

You are directed to take the following measures:
1.

Vent the safety valves of the above vessels to the outside of the building and to an area where no
one can be adversely affected by the release of ammonia gas

2.

Ensure that there are no stop valves that can isolate the safety valves from the above vessels.”
(exhibit WS1)

10 The second improvement notice issued by Inspector Ebert to the employer advised:
“Improvement Notice 302646
Issued to: The Original Croissant Gourmet P/L
10 Hanwell Way
Bassendean
1.

In relation to:
Chinese built ammonia pressure vessels

at: above on 17-05-07
I have formed the opinion that you are contravening, have contravened Regulation 4.14(1) of the Occupational
Safety and Health Regulations 1996 and the grounds for my opinion are:
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I have formed the opinion that the above place is a workplace and that you have the above plant in
use in contravention of the above regulation in that the plant is not registered as required by the
Commissioner or any other regulatory authority.
You are required to remedy the above by no later than 25/05/07 at 16:30 hours.
2.

You are directed to take the following measures:
The above plant is to be appropriately assessed and registered as required before further use.”
(exhibit WS2)

11 The employer then sought a review of each of the improvement notices pursuant to s 51 of the Act. Following the WorkSafe
Commissioner’s s 51 review she wrote, advising the employer of the outcome:
“Mr Roy Woolley
General Manager
The Original Croissant Gourmet Pty Ltd
10 Hanwell Way
Bassendean WA 6054
Our reference: WS1658/2007/1
Dear Mr Woolley
REVIEW OF IMPROVEMENT NOTICES NOS. 302645 & 302646
In response to your request of 21 May 2007, the above improvement notices have been reviewed in accordance
with Section 51 of the Occupational Safety and Health Act 1984.
Improvement notice no. 302645
Having considered your submission and the circumstances in which the above notice was issued, I have decided to
affirm the content of the notice and agree to modify the date for compliance for the above notice to 5.00pm on
10 August 2007.
I would like to note the seriousness of issues relating to the notice. I am informed the safety valves of the pressure
vessels have not been setup according to Australian Standard AS 3873. They are required to be set up according to
this standard by law. This standard establishes safety standards and, because the pressure vessels do not comply, it
cannot be guaranteed that they are safe. The risks from failure of the pressure vessels are extreme because
ammonia is a highly hazardous substance.
Improvement notice no. 302646
Having considered your submission and the circumstances in which the above notice was issued, I have decided to
affirm the content of the notice, I agree to modify the date for compliance for the above notice to 5.00pm on
10 August 2007.
Pressure vessels cannot be used
Please note that the pressure vessels cannot be used because they have been marked as ‘do not use’, under
regulation 2.9. They can be used once Inspector Ebert has been informed of compliance with the notices and
verified this.
Display of notices
For the information of your employees, you are directed to display a copy of this letter and the notice it modifies in
a prominent place at any workplace affected by the notice.
Yours sincerely
Nina Lyhne
WorkSafe Western Australia Commissioner
25 May 2007”
(exhibit WS3)
Preliminary Issues
Application for Adjournment
12 The Tribunal listed the substantive matter for hearing on 12 June 2007. On 11 June 2007 counsel for the employer sought an
adjournment of the hearing for 14 days to allow sufficient time for expert engineering evidence to be obtained. Initially the
Tribunal was advised the WorkSafe Commissioner consented to the adjournment, consent that was subsequently withdrawn at
the commencement of proceedings. The application was listed for hearing as a preliminary matter on 12 June 2007. A
decision as to whether a matter ought to be adjourned is within the discretion of the Tribunal. Whether the refusal of an
adjournment would result in a serious injustice to one party an adjournment should be granted unless in turn this would mean
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serious injustice to the other party, Myers v Myers (1969) WAR 19. I will not repeat the grounds set out in the employer’s
application for adjournment as they are a matter of record before the Tribunal, as is the WorkSafe Commissioner’s opposition
to the adjournment.
13 In assessing whether the refusal of an application to grant an adjournment would create a serious injustice to the employer I
carefully considered the employer and the WorkSafe Commissioners’ submissions including the evidence of Inspector Ebert of
WorkSafe who testified there was a significant risk to persons working in and around the pressure vessels at the employer’s
premises.
14 The Tribunal has taken into account the employer’s view that full and proper evidence ought be available to allow for the
proper defence of the claim. The fact that the employer did not file the application for adjournment until some 24 hours prior
to the scheduled hearing of the substantive matter has not gone unnoticed. Matters which come before this Tribunal are
required to be dealt with promptly and the Tribunal has had particular regard for s 51A(4) of the Act:
“(4)

The Tribunal shall act as quickly as practicable in determining a matter referred under this section.”

15 The Tribunal found that to support the application for an adjournment of 14 days would mean a serious injustice to the
WorkSafe Commissioner given the pressure vessels the subject of the improvement notices remained in continuous operation
at the employer’s site. The application for adjournment for this period was refused. The Tribunal was willing to support an
adjournment for a 24 hour period through to Wednesday, 13 June 2007 at 2:15pm. The parties were advised I did not intend to
issue a formal order reflecting this preliminary decision unless requested by the parties and my reasons would issue later. No
request for a formal order was received.
16 In the interim, the parties were invited by the Tribunal to participate in workplace inspections at the employer’s premises
together with the Tribunal on the afternoon of Tuesday, 12 June 2007. With the consent of both parties I inspected the
workplace, the plantroom containing the pressure vessels and discussed the manner in which the work was carried out in and
around the area. The Tribunal extends to both parties its thanks for their assistance at such short notice.
Jurisdiction of Tribunal to further review ‘marked’ plant
17 The second preliminary issue raised during the adjournment proceedings related to Division 2, reg 2.9 of the Regulations and
whether the Tribunal was able to review the continued operation of the ‘marked’ pressure vessels on site.
18 It became apparent to the Tribunal and indeed to the WorkSafe Commissioner during adjournment proceedings that the
pressure vessels at the employer’s premises were continuing to operate even though there was in place a ‘mark’ prohibiting the
use of that plant. The relevant regulation under consideration was reg 2.9. The WorkSafe Commissioner had been of the view
up until the day the Tribunal hearings commenced that the pressure vessels had ceased to operate from the day Inspector Ebert
served the improvement notices.
19 The employer submitted that the s 51A referral, in particular s 51A(7), had suspended the operation of the improvement notices
and in so doing voided the operation of any ‘mark’ placed on the plant. Improvement notices were a necessary qualification
pursuant to reg 2.9 to allow for the ‘marking’ of any plant. The employer submitted the provision allowing an inspector to
‘mark’ the plant was ancillary to the statutory power contained in the Act.
20 The Tribunal intends to deal with this second preliminary issue in the course of its reasons for decision on the substantive
matter.
Amendment of application
21 The Tribunal raised with the employer and the WorkSafe Commissioner the status of the current application before the
Tribunal in that the employer had sought to refer the improvement notices at first instance and not the notice of the WorkSafe
Commissioner issued on 25 May 2007. The Tribunal with the consent of both parties and exercising the powers of s 27(1)(m)
of the Industrial Relations Act 1979 amended the application to reflect that the issue before the Tribunal was the WorkSafe
Commissioner’s notice in respect of exhibit WS1 and exhibit WS2.
Employer’s Evidence and Submissions
22 The employer submitted that the WorkSafe Commissioner’s decision of 25 May 2007, exhibit WS3, ought be revoked with
respect to exhibit WS1 and the ‘mark’ as imposed by the WorkSafe Commissioner pursuant to reg 2.9 removed. The employer
submitted that the Tribunal had power to undertake such an exercise by both revoking the decision and excising the ‘mark’ or
alternatively, affirming the decision of the WorkSafe Commissioner with respect to exhibit WS1 with a modification, that
being that the ‘mark’ be excised. The employer submitted the plant be allowed to operate until the proposed works for
Saturday, 16 June 2007 would commence a partial shut down to undertake work on the plant until Monday when the venting
would be complete and normal operations for the purpose of the pressure vessels could be recommenced.
23 The employer conceded with respect exhibit WS2, that the plant was unregistered. At the outset of the hearing counsel for the
employer submitted a scope of works that related to exhibit WS1 together with a timetable (exhibit C1). The employer
submitted the proposal covered some of the matters raised by the WorkSafe Commissioner in her notice of 25 May 2007
including a procedure to remove the stop valves at the safety relief inlet and vent the safety valves to the atmosphere ensuring
compliance with the relevant Australian Standard. The employer submitted the task would be completed by Monday,
18 June 2007. On the basis of this submission the employer made application to the Tribunal that, subject to a WorkSafe
inspector being satisfied with the works, then a further review by the Tribunal of all matters relating to exhibit WS1 ought be
adjourned until Tuesday, 19 June 2007.

87 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

2739

24 It was conceded by the employer that there had been a breach of the relevant regulations relating to the registration of an
individual item of plant and the design of a plant. The employer submitted activities had been undertaken on the site in the
previous 24 hours to limit the movement of persons in and around the area where the unregistered pressure vessels were
located. This included instructions to employees not to use or enter the plant room and signs placed on the relevant doors. A
temporary wash station had been placed in an alternative location to ensure that proper standards of cleanliness were
maintained on the site. The employer submitted these steps had been taken to ensure the plant room was not used as a
thoroughfare.
25 Counsel for the employer submitted that all remedial work in place at the site was happening in a timely fashion and steps had
been taken to ensure the health and safety of persons on site was protected until the work was completed. Counsel for the
employer submitted there would be limitations to the overall operation of the plant if the pressure vessels in question were
prohibited from operating. It was submitted that 85% of the plant’s capacity would be removed and while the plant was
undergoing registration the ‘marks’ currently in place ought be lifted to enable the continued operation of the plant. The
employer submitted that if the process of registration, which could take up to three or four months, was undertaken with a
prohibition on the operation of the pressure vessels then that prohibition would have a potentially catastrophic impact on the
employer’s business, in the order of $70,000 a day. It was important that the Tribunal took into consideration the staff that
would be directly affected over a short period and if there was a long term closedown there were up to 50 staff who may lose
their jobs.
26 The employer called evidence from Mr Beer an engineer with a Bachelor of Engineering from the University of Western
Australia. Mr Beer testified that he had graduated in 1970 and had practised engineering continuously since then. The witness
testified he was authorised as a “competent person” by WorkSafe Western Australia in the design verification process of
pressure vessels and boilers. Mr Beer testified he was familiar with the registration process set out under the Regulations.
Mr Beer testified there were five pressure vessels on the site under consideration, a sub-cooler, oil chiller, oil separator, LP
cycle receiver and ammonia receiver. Mr Beer testified he had been contracted by the employer to verify the mechanical
design of pressure parts and supports welded to the pressure vessels and to ensure their design was in accordance with
AS 1210. Mr Beer testified that once he was satisfied that design was in compliance with the relevant standard then the design
parameters would be submitted for approval by WorkSafe or registration by WorkSafe. Mr Beer testified he was aware of the
improvement notice on the non-registration of the pressure vessels. Mr Beer testified that the isolation valves were of concern:
“... It is an absolute taboo to place an isolation valve between the source of the pressure, a pressure vessel, and the
relieving device because it effects … if the isolation valve is closed, the relieving device is useless and that level of
protection is … is discarded or non-operative.”
(Transcript page 47)
Mr Beer testified the arrangement that currently existed at the plant in relation to the isolation valves between the vessels and
pressure relief valves ought to be removed as quickly as possible. Mr Beer testified his role on the engineering process was
principally design, a process that the witness expected would take at least a month from the date of the hearings before the
Tribunal. Mr Beer testified that it was very rare to see newly installed pressure vessels in operation without the registration
process having been completed. Mr Beer testified there was another area of the pressure vessels that gave him concern on the
work completed to date relating to the body flanges on the oil chillers. Mr Beer said of this concern:
“… on the oil chiller is a body flange and that flange, the bolts on that flange … well, a body flange is where you
…sorry, I’ll describe a flange. It’s a ring of steel that’s welded around a shell and bolts go through it and it connects
two parts of a shell together. So if there weren’t bolts, the parts would separate because of the pressure that’s inside
the shells that connect to what we call the flange.
… The bolting area is about 50 per cent of what it should be for the design pressure of 2 megapascals.
… the design … it’s the strength of the equipment to withstand pressure.”
(Transcript pp 54-6)
27 Mr Bernhardi gave evidence for the employer. Mr Bernhardi testified he contracts to the employer having worked in various
industries including the baking industry for the last 30 years. Mr Bernhardi testified the employer was committed to complete
or remedy the matters raised in exhibit WS1 by Monday, 18 June 2007. In the interim chains and padlocks would be placed on
each of the valves in an open position to ensure those same valves could not be inadvertently closed. Mr Bernhardi testified
that the manufacturer had, in his view, made an error when it placed the test pressure number on the pressure vessel indicating
0.65 megapascals. Mr Bernhardi testified the error may have occurred in the conversion between Chinese and English given
the pressure vessel had been imported from China. Mr Bernhardi testified that the employer would be willing to do anything
necessary to keep the system operating including reducing the operating pressures on the vessels.
28 Mr Bernhardi conceded the pressure vessels under consideration were not registered with WorkSafe and that the vessels
themselves had been delivered towards the end of November 2006, installed and operational on and by 14 January 2007.
Mr Bernhardi testified that whilst he had become aware during the proceedings there was a lack of bolting in the sub-cooler
body flange no action had been taken by the employer to remedy that concern.
29 The employer submitted in relation to exhibit WS2 the notice referred to the whole registration process and that only the
precursory steps of design approval were now underway. The overall process would take some six weeks to complete, during
which time if the ‘mark’ continued to remain in place there would be serious economic consequences:
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“Now, the evidence is that the closure of the plant for that sort of period will be catastrophic. It may well lead to
the closure of the plant because it will lose approximately 400 odd thousand dollars a week in turnover and there
will also be claims for broken customer contracts and there’s also a significant impact in terms of ongoing
employment of up to 50 people. Now a closure for that sort of period, there’s just … is not something that the
applicant may well be able to withstand. Now, that’s, we say, a very relevant factor in considering and weighing up
what decision should be made here given that counter-balanced against that, and we say quite reasonably, has to be
weighed up against the evidence of the safety hazard that’s posed.”
(Transcript page 124)
30 The employer submitted it was relevant for the Tribunal to consider the plant had been operating for six months without issue
and that steps were going to be taken to ensure that the pressures within the vessels were reduced and maintained at a lower
level. The employer conceded that the evidence of Mr Beer identified there was one safety issue relating to the design of the
plant and therefore there was no real risk of a safety hazard being posed by the pressure vessels. The employer submitted that
in such circumstances, there being no real risk of a safety hazard, balanced against the financial consequences for the employer
if the plant is closed, such balance ought allow the employer to continue to operate the pressure vessels in the plantroom. On
that basis the employer submitted equity, good conscience and the substantial merits of the case ought prevail.
Employer’s legal submissions raised in relation to the second preliminary issue
31 The employer submitted that reg 2.9 deals with the ‘marking’ of the plant and it was the first words of that particular regulation
that distinguish it from other decision-making provisions within the regulations. The employer submitted the ability to ‘mark’
the plant is dependent upon the issuance of an improvement or prohibition notice and such decision is ancillary to or a
subsidiary part of the overall decision-making process to issue notices. Counsel for the employer submitted that the decision to
‘mark’ the plant could not be separated from the decision to issue the notice. The employer submitted the question for the
Tribunal to consider is whether s 51A contains the ability to review or in any way make orders that affect the ongoing
operation of the ‘mark’. The employer submitted that under s 51A such a power exists principally pursuant to s 51A(5)
whereby the Tribunal is entitled to inquire into the circumstances relating to the notice. Counsel for the employer submitted
that one of the circumstances relating to exhibit WS1 and exhibit WS2 was the issue of the ‘mark’ in that the discretion to be
exercised by the inspector can only be exercised once an improvement notice had issued. The employer submitted it was part
of the same Act.
32 The employer referred to s 18 of the Interpretation Act 1984 submitting that a purpose in the construction of statutes is to
construe them in a way which is consistent and furthermore where there is more than one construction open it is to be the
construction that favours the objects of the Act which ought be preferred:
“18.

Purpose or object of written law, use of in interpretation
In the interpretation of a provision of a written law, a construction that would promote the purpose or object
underlying the written law (whether that purpose or object is expressly stated in the written law or not) shall
be preferred to a construction that would not promote that purpose or object.”

33 The employer submitted to give practical effect to reg 2.9 the Tribunal ought construe it against the plain meaning of the
words. The employer submitted that prepositional phrases such as “in relation to”, “relating to”, “related to” and “with respect
to” are generally regarded as having the same meaning but are in effect used interchangeably. Referring to the decision of His
Honour Justice McHugh in O’Grady v Northern Queensland Company Limited, (1990) 92 ALR 213 at 228:
“The prepositional phrase “in relation to” is indefinite. But, subject to any contrary indication derived from its context or
drafting history, it requires no more than a relationship, whether direct or indirect, between two subject matters.”
34 The employer submitted the authority outlined principles suggesting that the Tribunal had a very broad power at large in
relation to the decision to be made extending to powers to order that the ‘mark’ be removed. The employer submitted that the
regulations need to be read in light of the purposes of the Act and in particular s 5 of the Act which deals with the objects. In
this case there are various matters set out but relevantly s 5(f) provides:
“(f)

to provide for formulation of policies and for the coordination of the administration of laws relating to
occupational safety and health;”

35 The employer submitted that notwithstanding an improvement notice as regulated and subject to a further review before the
Tribunal pursuant to s 51A, a decision of an inspector to ‘mark’ plant which is predicated on the issuance of an improvement
notice has a completely different path of review leading to the unusual circumstance where you could have the Tribunal
determining that an improvement notice was without any basis and a Safety and Health Magistrate determining that a reg 2.9
notice was effective, a result that does not accord with common sense. The employer submitted the Tribunal has the power to
order the removal of the ‘mark’.
WorkSafe Commissioner’s Evidence and Submissions
36 Counsel for the WorkSafe Commissioner submitted the improvement notices issued on 17 May 2007 (exhibit WS2) related to
regs 4.14 and 4.13. The WorkSafe Commissioner submitted an aspect of the regulations requires a design registration of plant
identified in schedules 4.1 and 4.2 of the Regulations. Exhibit WS2 refers specifically to reg 4.14. The WorkSafe
Commissioner submitted the Act specifies for an inspector to be able to write an improvement notice he/she must have
reasonable grounds for forming the opinion that the Act or Regulations were being contravened. The WorkSafe Commissioner
submitted the employer had at no stage presented any information in these proceedings to indicate that the registration process
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of the pressure vessels on the employer’s premises was under way with the exception of the employment of Mr Beer to
consider the design of the plant. The WorkSafe Commissioner submitted the employer was a long way from actually
registering the plant.
37 The WorkSafe Commissioner submitted that the second improvement notice (exhibit WS1) was written and issued by the
Inspector on the basis of a contravention of reg 4.43.
38 Counsel for the WorkSafe Commissioner submitted that at the same time as the improvement notices relating to exhibit WS1
and exhibit WS2 were issued the pressure vessels were ‘marked’ in accordance with reg 2.9, a ‘mark’ having the effect of
prohibiting the plant from operating. Counsel for the WorkSafe Commissioner indicated that a prohibition against the
machinery continuing to operate could have been reached without a ‘mark’ if the inspector had issued a prohibition notice
however s 49 of the Act required there be a “serious and imminent risk”.
39 Counsel for the WorkSafe Commissioner submitted that it was her understanding up until 12 June 2007 the pressure vessels
had, since 17 May 2007, ceased to operate.
40 Inspector Ebert gave evidence. Inspector Ebert testified that he was the author of the notices having been made aware of an
issue at the site relating to pressure vessels on 17 May 2007. Inspector Ebert testified the plant had been built by
manufacturers in China and the safety valves did not comply with the Regulations in that the stop valves separated the vessels
from the safety valves. Inspector Ebert testified that the valves were not vented outside of the building and the plant was
unregistered. On the basis of these omissions Inspector Ebert testified that he had little or no idea of how safe the plant was:
“And when I looked at the manufactured data plate, there was some frightening information on that that was more
than likely a mistake but that’s the main identification plate on the plant … the test pressure was only half of the
design pressure when it should be one and a half.”
(Transcript page 88)
41 Inspector Ebert testified he proceeded to write out the improvement notices (exhibit WS1 and WS2):
“… for the fact that we’ve got strict instructions, or had strict instructions, that to write a prohibition notice it must
be evident of very serious imminent danger. Now, the situation there was there was no ammonia leaking at the
time and I couldn’t tell if it was going to happen or when, but the risk factor, if it did, was great. So following the
instructions and knowing that I had the tool of marking the plant, I proceeded to write this improvement notice.”
(Transcript page 89)
42 The inspector testified he then informed the employer the plant had to be shut down as it was going to be ‘marked’ in
accordance with the Regulations. The ‘marking’ was to be applied to each item. The inspector testified he understood the
employer was going to commence the sequence to shut the pressure vessels down and the inspector left the site.
43 The inspector testified that he was particularly concerned with this plant given it was his understanding it could fail through a
massive ammonia leak which would not only effect the employer’s site but could involve neighbouring sites given the amount
of ammonia. The inspector testified that ammonia was very caustic and when it entered the lungs had severe effects and with
enough gas virtually tore the lungs to pieces. The inspector testified that in order to remove the ‘marks’ from the pressure
vessels at the very least some basic proof was required that the pressure vessels were satisfactory and the safety valve situation
and the venting had been remedied. The inspector testified that another area of concern was there were no calculations that
WorkSafe had received from the employer’s engineer to demonstrate that the pressure vessel wall thickness was sufficient to
hold the ammonia. Once some basic calculations had been received together with the necessary remedies to the valves and
venting the inspector testified it would be satisfactory for the ‘marks’ to be removed. The inspector testified at no stage had
information been given to WorkSafe which satisfied the basic issues in relation to safety and allowing for the ‘mark’ to be
removed. The inspector testified there appeared to be little relevant information regarding the safety of the pressure vessels on
the site. When asked, the employer had provided a two page safety sheet in Chinese. On this basis the inspector testified he
had selected a very short compliance period, some six days after writing the initial improvement notice.
44 The inspector testified the issues raised by Mr Beer in evidence the previous day relating to the body flanges indicated the
pressure vessels did not comply with the AS 1210:
“… if I had known that, it’s … I’m alarmed … if the bolting is not adequate and the pressure is great enough, of
course, this half of the vessel goes that way, that half goes that way and all the ammonia in the system is gone, is
out. Flushed off the gas and we have quite a serious situation. We design – well, we would never allow a design to
function in that manner, with that amount of bolting, if it was fifty per cent only.”
(Transcript page 97)
45 Inspector Ebert testified it may be possible for the flanges to be taken off and replaced or alternatively to reduce the system
working design pressure by an appropriate amount if the system was capable of functioning at a lower pressure.
Inspector Ebert testified that the scope of work anticipated by exhibit C1 if carried out correctly may remedy or satisfy the first
improvement notice (exhibit WS1). Inspector Ebert testified that there was a possibility if, representatives of the WorkSafe
Commissioner, the employer and relevant experts were to consider the ongoing problem associated with an unregistered plant
there may be a potential solution in that the plant could operate in the interim through until the registration process was
complete.
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WorkSafe Commissioner’s Legal Submissions
46 In relation to the second preliminary issue counsel for the WorkSafe Commissioner submitted where a person seeks a review
of the placement of a ‘mark’ on plant pursuant to reg 2.9 they may refer the notice to the WorkSafe Commissioner for review.
The WorkSafe Commissioner is then required to inquire into the circumstances and can affirm, affirm with modifications or
cancel the notice. Subsequent to that step in reg 2.16 the next step is set out, being where the recipient or person effected by
the decision of the WorkSafe Commissioner is not satisfied they may within 14 days of receiving notice of a decision refer the
matter to a Safety and Health Magistrate for review setting out the grounds upon which a review of the decision is sought and
providing to the WorkSafe Commissioner a copy of the reference. Regulation 2.16 outlines the options for the Safety and
Health Magistrate in the course of reviewing the decision.
47 Counsel for the WorkSafe Commissioner submitted that the appropriate jurisdiction for reviewing Inspector Ebert’s actions in
placing a ‘mark’ on the plant under reg 2.9 was the Safety and Health Magistrate and not the Tribunal. In the current
circumstances the employer has in part referred the matters to the Tribunal and requested a review of the decision to ‘mark’ the
plant pursuant to s 51A. Counsel for the WorkSafe Commissioner submitted that when she was asked to review the
improvement notices at first instance it was also understood she was being asked under reg 2.15 to review the decision of the
inspector to ‘mark’ the plant and accordingly the inspector’s decision to ‘mark’ the plant was affirmed as outlined in exhibit
WS3. Counsel for the WorkSafe Commissioner submitted the limitations on what is referred to this Tribunal under s 51A are
the decisions made by the WorkSafe Commissioner under s 51 in relation to a review of an improvement or a prohibition
notice as issued by an inspector.
48 Counsel for the WorkSafe Commissioner submitted the role of a s 51A further review by the Tribunal was to enquire into and
ascertain whether the inspector’s opinion in the first instance was valid and whether the notice ought to have issued. It was
submitted that a s 51A consideration was a rehearing. The body conducting the review, in this case the Tribunal, is able to
consider additional evidence where there is some new information. Such appeal by rehearing rather than a hearing de novo
does require that this Tribunal identify an error in the original decision before it can itself substitute its own decision.
49 Counsel for the WorkSafe Commissioner referred to the Industrial Appeal Court decision in Wormald Security Australia Pty
Ltd v Peter Rohan, Department of Occupational Health, Safety and Welfare (1994) 74 WAIG 2. Counsel for the WorkSafe
Commissioner submitted what was required to undertake a s 51A review of exhibit WS1 and WS2 and ultimately the notice
issued by the WorkSafe Commissioner was for the Tribunal to put itself in the shoes of the inspector to determine whether it
was reasonable for the improvement notices to be issued. Counsel for the WorkSafe Commissioner submitted that it was
reasonable given that in respect of exhibit WS2 the employer conceded the pressure vessels were unregistered.
50 Counsel for the WorkSafe Commissioner submitted the improvement notices ought be affirmed and that it wasn’t the intention
of the statute that some decisions in the Regulations could be selected and reviewed. The WorkSafe Commissioner submitted
the ‘mark’ ought remain given it was placed there at the initiative of the inspector and they ought return to determine whether
or indeed if it ought be removed.
51 Counsel for the WorkSafe Commissioner submitted that the words “with respect to the notice” in s 51A(5)(c) are not intended
to provide the Tribunal with the ability to review decisions made under reg 2.9 and make orders affecting those decisions such
as a decision to ‘mark’ the plant. Counsel for the WorkSafe Commissioner outlined there were two schemes providing for the
review of decisions arising under the Act and the Regulations, one scheme set out in the Regulations for a review of decisions
made by various persons and then as far as improvement and prohibition notices are concerned the review mechanism and
s 51A. In relation to the review of exhibit WS1 and exhibit WS2 counsel for the WorkSafe Commissioner submitted the
process could be separated from the issue of review of a decision to ‘mark’ the plant in accordance with reg 2.9.
52 Counsel for the WorkSafe Commissioner submitted when considering the provisions of s 51A(5)(c) that sit within s 51 the
words “with respect to” need to be considered in their overall context. The words cannot be separated from that context and
considered in isolation. Counsel for the WorkSafe Commissioner submitted that the division referred to together with Part VI
of the Act are concerned exclusively with the review of notices.
Conclusion and Findings
Credibility
53 The Tribunal has had the benefit of considering the evidence of all three witnesses in these proceedings. In respect of the
evidence given by Mr Bernhardi I find his evidence to have been openly given and acknowledge the witness has had
significant experience in the baking industry. Mr Bernhardi conceded his experience in working with pressure vessels was
based largely on vessels containing freon gas rather than ammonia. The Tribunal rejects the evidence given by Mr Bernhardi
regarding the manufactured plate on the pressure vessels as being an error in the conversion between Chinese and English as
being speculative.
54 In the case of the evidence given by Mr Beer the Tribunal recognises his extensive experience and qualifications in mechanical
engineering. Mr Beer’s competence in design engineering is accepted. The assertions put in the course of his evidence before
the Tribunal were openly given. The evidence relating to the pressure vessels’ body flanges and the reduced bolting area as
placing a 50% limitation on the capability of the pressure vessels to withstand increased pressure is accepted.
55 Inspector Ebert of WorkSafe gave evidence on two occasions during the course of proceedings. The Tribunal accepts
Inspector Ebert’s lengthy experience in the industry, his qualifications in occupational health and safety and his experience and
knowledge of the workings associated with plant. The Tribunal accepts Inspector Ebert’s evidence with the exception of the
evidence relating to the manufacturer’s data plate which was speculative in nature.
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56 It is always open to a Commissioner in such circumstances to challenge the credibility of witness evidence, support for that
proposition being upheld by their Honours in Cousins v YMCA (2001) 82 WAIG 5 at 43. To the extent of any inconsistency
between the three witnesses the Tribunal accepts the evidence of Inspector Ebert and Mr Beer over Mr Bernhardi.
Preliminary Issue of Jurisdiction – the issue of the ‘mark’
57 The preliminary issue of jurisdiction with respect to the power of the Tribunal to undertake a further review of the WorkSafe
Commissioner’s decision to affirm the decision by Inspector Ebert to ‘mark’ the pressure vessels in the plant room by the
inspector pursuant to reg 2.9 was raised by counsel for the WorkSafe Commissioner at the commencement of proceedings.
Counsel for the WorkSafe Commissioner submitted the Tribunal has no jurisdiction to enquire into the circumstances as to
whether the ‘mark’ issued by Inspector Ebert on 17 May 2007 pursuant to reg 2.9 and affirmed by the WorkSafe
Commissioner on 25 May 2007 could be further reviewed by the Tribunal. The WorkSafe Commissioner submitted that for
such a decision to be further reviewed it must be referred to the Safety and Health Magistrate in accordance with regs 2.15 and
2.16 of the Regulations. Counsel for the employer submitted the Tribunal was entitled, pursuant to s 51A of the Act, to
enquire into the circumstance relating to the notice, an aspect of which was that the pressure vessels were ‘marked’. The
employer submitted that where there is more than one construction of statute open to the Tribunal, the construction that favours
the objects of the Act is the one to be preferred having regard to s 18 of the Interpretation Act 1984. The employer submitted
the prepositional words “with respect to” as reflected in s 51A(5)(c) of the Act were relevant in this aspect of jurisdictional
consideration and invited a consideration that the Tribunal could make its own decision with respect to the ongoing operation
of the ‘mark’. The employer submitted that regulations have to give effect to the purposes of the Act and need to be read in the
light of the Act’s objects.
58 The Tribunal concludes it has no jurisdiction to further review the WorkSafe Commissioner’s decision to affirm the inspector’s
decision to place a ‘mark’ on the employer’s pressure vessels on 17 May 2007, a further review of such a decision being
limited to the jurisdiction of the Safety and Health Magistrate pursuant to Division 3, reg 2.16. of the Regulations.
Legal Considerations
59 The role of the Tribunal in undertaking a further review in the context of s 51A of the Act is administrative in nature. The
statutory provision relating to the Tribunal’s considerations are reflected in:
“51A Further Review of Notices
(1)

A person issued with notice of a decision under s 51(6) may, if not satisfied with the
Commissioner’s decision refer the matter in accordance with subsection (2) to the Tribunal for
further review.

(2)

A reference under subsection (1) may be made in the prescribed form within seven days of the issue
of the notice under s 51(6).

(3)

A review of a decision made under s 51 shall be in the nature of a re-hearing.

(4)

The Tribunal shall act as quickly as is practicable in determining a matter referred under this
section.

(5)

On a reference under subsection (1) the Tribunal shall inquire into the circumstances relating to the
notice and may –
(a)

affirm the decision of the Commissioner;

(b)

affirm the decision of the Commissioner with such modifications as seem appropriate; or

(c)

revoke the decision of the Commissioner and make such other decision with respect to the
notice as seems fit,

and the notice shall have effect or, as the case may be, cease to have effect accordingly.
(6)

(repealed)

(7)

Pending the decision on a reference under this section, irrespective of the decision of the
Commissioner under s 51, the operation of the notice in respect of which the reference is made shall
–
(a)

in the case of an improvement notice, be suspended; and

(b)

in the case of a prohibition notice, continue, subject to any decision to the contrary made by
the Tribunal.”

60 The provision for an inspector to issue an improvement notice is contained in s 48 of the Act:
“48.

Inspectors may issue improvement notices
(1)

Where an inspector is of the opinion that any person —
(a)

is contravening any provision of this Act; or

(b)

has contravened a provision of this Act in circumstances that make it likely that the
contravention will continue or be repeated,
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the inspector may issue to the person an improvement notice requiring the person to remedy the
contravention or likely contravention or the matters or activities occasioning the contravention or likely
contravention.
(2)

An improvement notice shall —
(a)

(3)

state that the inspector is of the opinion that the person —
(i)

is contravening a provision of this Act; or

(ii)

has contravened a provision of this Act in circumstances that make it likely that the
contravention will continue or be repeated;

(b)

state reasonable grounds for forming that opinion;

(c)

specify the provision of this Act in respect of which that opinion is held;

(d)

specify the time before which the person is required, to remedy the contravention or likely
contravention or the matters or activities occasioning the contravention or likely
contravention; and

(e)

contain a brief summary of how the right to have the notice reviewed, given by sections 51
and 51A, may be exercised.

A person, other than the employer, issued with an improvement notice shall forthwith give the
notice, or a copy of it, to the employer, and where —
(a)

under subsection (1), an improvement notice is issued to an employer; or

(b)

under this subsection an improvement notice, or a copy thereof, is given to an employer,

the employer shall cause the notice, or a copy of it, to be displayed in a prominent place at or near any
workplace affected by the notice.
(3a)

A person shall not remove an improvement notice displayed under subsection (3) before the
requirements of that improvement notice have been satisfied.

(3b)

Subsection (3a) does not apply in respect of an improvement notice that is suspended under
section 51 or 51A or that has ceased to have effect.

(3c)

If an improvement notice is issued —
(a)

to a self-employed person in respect of a contravention of section 21; or

(b)

to a body corporate to which section 21B applies in respect of a contravention of that
section,

the person or body shall comply with subsection (3) and (3d) as if the person or body were an
employer.
(3d)

(4)

If an improvement notice is modified by the Commissioner under section 51(5)(b), the employer
shall cause a copy of the Commissioner’s decision to be displayed with the improvement notice, or a
copy of it, as required by subsection (3).
Subject to sections 51 and 51A, if a person —
(a)

is issued with an improvement notice; and

(b)

does not comply with the notice within the time specified in it,

the person commits an offence.
(5)

A person issued with an improvement notice commits an offence if the Commissioner is not notified
forthwith upon the requirements of the improvement notice being satisfied.

(6)

If a person contravenes subsection (3), (3a), (3c) or (3d), the person commits an offence.”

61 Relevant to the Tribunal’s considerations in these matters as referred are the provisions for an inspector to issue a prohibition
notice:
“49.

Inspectors may issue prohibition notices
(1)

Where an inspector is of the opinion that an activity is occurring or may occur at a workplace which
activity involves or will involve a risk of imminent and serious injury to, or imminent and serious
harm to the health of, any person, the inspector may issue to a person that is or will be carrying on
the activity, or a person that has or may be reasonably presumed to have control over the activity, a
prohibition notice prohibiting the carrying on of the activity until an inspector is satisfied that the
matters which give or will give rise to the risk are remedied.

(2)

An inspector who issues a prohibition notice, other than in respect of an activity as defined in
subsection (7), shall remain at the workplace until the employer has been advised of the notice and,
where the notice is in respect of an activity that is occurring, the prohibited activity has ceased.
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A prohibition notice shall —
(a)

state that the inspector is of the opinion that in the workplace there is occurring or may occur
an activity which involves or will involve a risk of imminent and serious injury to, or
imminent and serious harm to the health of, a person;

(b)

state reasonable grounds for forming that opinion;

(c)

specify the activity which in the inspector’s opinion involves or will involve the risk and the
matters which give or will give rise to the risk;

(d)

where in the inspector’s opinion the activity involves a contravention or likely contravention
of any provision of this Act, specify that provision and state the reasons for that opinion; and

(e)

contain a brief summary of how the right to have the notice reviewed, given by sections 51
and 51A, may be exercised.

A person, other than the employer, to whom a prohibition notice is issued shall forthwith give the
notice, or a copy of it, to the employer, and where —
(a)

under subsection (1), a prohibition notice is issued to an employer; or

(b)

under this subsection a prohibition notice, or a copy thereof, is given to an employer,

the employer shall cause the notice, or a copy of it, to be displayed in a prominent place at or near
any workplace affected by the notice.
(4a)

A person shall not remove a prohibition notice displayed under subsection (4) before the
requirements of that prohibition notice, taking into account any modifications made under
section 51(5), have been satisfied or the prohibition notice has ceased to have effect.

…”
62 The first step for the Tribunal when a matter has been referred on the prescribed form and within the specified time period is to
“inquire into the circumstances relating to the notice”. The Tribunal considered such principles as reflected in the decision of
the Industrial Appeal Court in Wormald Security Australia Pty Ltd v Peter Rohan, Department of Occupational, Health, Safety
and Welfare (1993) (supra) as set out:
“The task before an Industrial Relations Commissioner undertaking a review of a notice of prohibition pursuant to
s 51(4) of the OHSW Act is to conduct an inquiry into ‘the circumstances relating to the notice of prohibition’:
s 51(5). The notice must contain (a) a statement of the opinion of the inspector that “in the workplace there is
occurring or may occur an activity which involves or will involve a risk of imminent and serious injury to, or
imminent and serious harm to the health of, a person; (b) the reasons for that opinion; (c) the activity which in the
inspector’s opinion involves or will involve the risk and the matters which give or will give rise to the risk; (d) a
specification of contravention or any likely contravention of any provision of the OHSW Act by the activity; s 49(3).
All of these matters were open to review by the Commissioner.”
(Page 11)
His Honour Franklyn J also reflected on the task of the Tribunal in the same decision:
“… Those provisions in my opinion make it clear the review is directed to establishing whether, on the evidence
available to the Commissioner, the Inspector was justified in forming the opinion in question… In other words he
must approach the facts and circumstances as found by him on his inquiry as if he were the Inspector determining
whether, on those facts and circumstances, he could reasonably form the opinion formed by the Inspector of the
particular activity, having regard also to the reasons and matters set out in the notice.”
(Page 4)
The tribunal at the time such reviews were being conducted was the Western Australian Industrial Relations Commission
(“the Industrial Commission”). The Act has since been amended and the legislation authorising the operation of the Tribunal
today has some similarities. It was said then by Franklyn J of the review process that the entitlement to refer a notice for
further review by the person in receipt of such a notice is one of right. Once referred the Commissioner enquires into the
circumstances relating to the notice. His Honour Franklyn J said in relation to the issue of onus in the further review of
prohibition or improvement notices that:
“… there is no question of the onus being on the person seeking the review to establish that the notice should not
have issued, either in the form in which it did or at all, although he would of course be entitled to adduce evidence to
that effect. The inquiry being “into the circumstances relating to the notice” it necessarily, in my view, requires that
the Commissioner inquire into and ascertain for himself the validity of the Inspector’s opinion and the relevant
circumstances giving rise thereto as set out in the notice.”
(Page 4)
The Tribunal considers the right to refer a notice for review and the issue of onus on s 51A referrals remain as relevant today
for the Tribunal as it was then for the Industrial Commission.
63 The Tribunal, having inquired into the circumstances relating to the issuance of the notice, considered the evidence and
submissions of the parties and reviewed the validity of the inspector’s actions, has three options; whether to affirm, modify or
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revoke the decision of the WorkSafe Commissioner. It is this third option s 51A(5)(c) which is the broadest of all in terms of
action available to the Tribunal. The legislative framework was more restrictive under the Occupational Health, Safety and
Welfare Act 1984, as amended, when the Industrial Commission the reviews. It was those more restricted options that applied
at the time of the Industrial Appeal Court decision in Wormald Security Australia Pty Ltd v Peter Rohan, Department of
Occupational Health, Safety and Welfare (1993) (supra). In particular the statute limited the Industrial Commission’s options
to:
“s 51(5)

On the reference under this section of an improvement notice or a prohibition notice for review, the
Commissioner or, as the case may be, the Industrial Relations Commission shall inquire into the
circumstances relating to the notice and may –
(a)

affirm the notice;

(b)

affirm the notice with such modifications as seem appropriate; or

(c)

cancel the notice,

and the notice shall have effect or, as the case may be, cease to have effect, accordingly.”
By contrast s 51A(5)(c) of the Act now provides for the revocation of the WorkSafe Commissioner’s decision and “the making
of such other decision with respect to the notice as seems fit”. Having regard to the ordinary meaning of the words contained in
s 51A(5)(c):
““As”
adverb 1. to such a degree or extent: as good as gold [the first as].--conjunction 2. the consequent in the correlations
as (or so) … as, same … as, etc., denoting degree, extent, manner, etc.: as good as gold [the second as]; in the same
way as before. 3. (without antecedent) in the degree, manner, etc., of or that: quick as thought; speak as he does.
4. according to what, or the manner in which, or the extent to which: as I hear; we help as we are able. 5. though: bad
as it is, it could be worse. 6. as if, as though: she spoke quietly, as to herself; the car was sold as new.7. when or
while: I arrived as she was leaving. 8. since; because: I hesitated as she seemed upset. 9. in the way that: I may fail
you, as you realise; as is well known, he died soon after.10. for instance: a variety of colours, as red, blue, and
green.--pronoun (relative) 11. that; who; which (especially after such and the same): handsome is as handsome does.
preposition 12. in the role, function, status, or manner of: to appear as Othello; serve as a warning.--phrase 13. as for
(or to), with regard or respect to.”
Macquarie Dictionary Online, Fourth Edition 2005 (28 August 2007)
““seem”
verb 1. to appear to be: she seemed angry. verb 2. to appear (to be, feel, do, etc.): 3. to appear to oneself (to be, do,
etc.): I seem to hear someone calling. 4. to appear to exist …”
Macquarie Dictionary Online, Fourth Edition 2005 (28 August 2007)
““fit”
adjective (fitter; fittest) 1. well adapted or suited: a fit choice. 2. proper or becoming. 3. qualified or competent, as
for an office or function: a person fit for the job. 4. worthy or deserving: not fit to be seen. 5. prepared or ready:
crops fit for gathering. 6. in good physical condition, as an athlete, a race horse, military troops etc. 7. in good
health: a fit person. verb 8. to be adapted to or suitable for (a purpose, object, occasion, etc.). 9. to be proper or
becoming for. 10. to be of the right size or shape for. 11. to conform or adjust to something: to fit a ring to the
finger. 12. to make qualified or competent: qualities that fit someone for leadership. 13. to prepare. 14. to put (in,
into, on, together, etc.) with precise adjustment … 22. an instance of fitting together well …”
Macquarie Dictionary Online, Fourth Edition 2005 (28 August 2007)
64 Having regard for Statutory Interpretation in Australia, 6th edition, DC Pearce and RS Geddes, 2006 the authors have
considered the meaning of the phrase ‘in respect of”:
“The expression is ‘of broad import’: per Toohey and Gaudron JJ in O’Grady v Northern Queensland Co Ltd (1990)
169 CLR 356 at 374; 92 ALR 213 at 226. In the same case, McHugh J said (at 376; 228) the phrase ‘requires no
more than a relationship, whether direct or indirect, between two subject matters’. The words are ‘among the
broadest which could be used to denote a relationship between one subject matter and another’: per Lehane J in
Nordland Papier AG v Anti-Dumping Authority (1999) 93 FCR 454 at 461; 161 ALR 120 at 126. However, the
relationship must be between distinct matters or subject matters.”
(12.7)
Where the Tribunal’s determination is to revoke the WorkSafe Commissioner’s decision the statute qualifies any decision to be
taken by the inclusion of the words “as seems fit”. The Tribunal, is required to exercise its discretion and make such other
decision with respect to the WorkSafe Commissioner’s notice “as seems fit”. In other words the Tribunal’s decision would
need to be well adapted or suited to the findings of the inquiry having regards to the objects of the Act, in particular the first
four objects as prescribed in s 5 of the Act. In making a decision the Tribunal is required to have regard to the procedures of
the Industrial Relations Act 1979 that apply to the jurisdiction of the Tribunal as reflected in s 51I of the Act.
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65 Nicholson J in the course of the decision of Wormald Security Australia Pty Ltd v Peter Rohan, Department of Occupational
Health, Safety and Welfare (1993) (supra) reflected on the word “risk” as it appears in the Act:
“Risk is defined, subject to contrary intention, in relation to any injury or harm as meaning the probability of that
injury or harm occurring: s3(1) of the OHSW Act.”
(Page 11)
“The interpretation given to probability seems to me to be consistent with the objects of the OHSW Act which
include objects “(a) to promote and secure the health, safety and welfare of persons at work; (b) to protect persons at
work against hazards; (c) to assist in securing safe and hygienic work environments.”
(Page 12)
“The words “imminent and serious” are accepted by the parties as having their ordinary meaning. “Imminent”
means “impending threateningly, hanging over one’s head; ready to overtake one; coming on shortly”: Shorter
Oxford English Dictionary (1973) at 1026. “Serious” means “weighty, important or grave … attended with danger”:
Ibid, at 1947.
(Page 12)
66 Their Honours were considering a prohibition notice that had been referred to the Industrial Commission at first instance.
Franklyn J considered what needed to exist on which to base an opinion of “imminent and serious” as it appears today in
s 49(1) of the Act:
“Consistently with the view expressed by Nicholson J it is my opinion that for the formation of a justifiable opinion
under s49(1) that the relevant activity involves or will involve a risk of imminent and serious injury or harm, the
evidence must show that there exists something more than the bare possibility that injury or harm of that nature will
occur from the activity in question.”
(Page 3)
67 Critical to the issuance of a prohibition notice is whether the inspector is of the opinion that an activity involves or will involve
a risk of imminent and serious injury or harm. Having regard for the statute the Tribunal considers the issuance of an
improvement notice even when combined with an administrative decision pursuant to reg 2.9 to ‘mark’ the pressure vessels
requiring the employer to cease operating the plant is a less serious consequence than the issuance of a prohibition notice.
More stringent provisions apply when the decision has been made to issue a prohibition notice. Provisions within s 49(2)
require an inspector to “remain at the workplace” until such time as the activity the subject of the prohibition notice has ceased.
The operation of a prohibition notice under review by the WorkSafe Commissioner or a further review by the Tribunal
continues s 51(7)(b) and s 51A(7)(b), subject to any decision to the contrary made by either the WorkSafe Commissioner or the
Tribunal. The matters the subject of a prohibition notice are prohibited “until an inspector is satisfied that the matters which
give or will give rise to the risk are remedied”. By comparison no such provisions are reflected in the statute when an
inspector issues an improvement notice.
Findings
68 It was not in dispute that Inspector Ebert issued two improvement notices to the employer on 17 May 2007 regarding the
contravention of reg 4.43(1) and reg 4.14(1) of the Regulations. Nor is it disputed that on the day the improvement notices
were issued the safety valves were separated from the pressure vessels by stop valves and were not vented to the outside of the
building. It was conceded by the employer that the pressure vessels had been installed in November 2006 and operative from
half way through January 2007 and had never been registered. Also not in dispute was on the day of the issuance of the
improvement notices Inspector Ebert had ‘marked’ the pressure vessels pursuant to reg 2.9 requiring the employer to cease
their operation. It was conceded by the employer that at no stage since that day had the pressure vessels ceased to operate with
the exception of short shut down periods for defrosting of the coolrooms.
69 The Tribunal finds, following its inquiry, that OSHT 1 of 2007 was referred to the Tribunal in accordance with s 51(1). The
reference was made on the prescribed form and within the time specified. In all respects the application and its referral met the
requirements of s 51A(1) and (2) of the Act.
70 The improvement notices were issued pursuant to s 48 of the Act and the Tribunal considers based on the evidence in
submissions of the employer and WorkSafe and its own inquiry into the circumstances relating to the issuance of the notices
that each notice (exhibit WS1 and exhibit WS2) met the terms required of such issuance with one exception. The Tribunal
accepts that each notice stated that Inspector Ebert was of the opinion that a contravention of a provision of the Act was
occurring, in this case associated with the plant regulations. The improvement notices specified the inspector’s grounds for the
forming of that opinion and the provisions of the Act in which the opinion was held, including the compliance period in which
the employer had to remedy the contravention. The Tribunal finds with respect to exhibit WS1 and exhibit WS2 the
circumstances on the day in question, 17 May 2007, at the employer’s premises were extremely hazardous. The Tribunal finds
there was a significant risk that ammonia, a toxic gas, could be released into the workplace. The Tribunal considers there was
more than a “bare possibility” as those words are reflected by Justice Franklyn in Wormald Security Australia Pty Ltd v Peter
Rohan, Department of Occupational, Health, Safety and Welfare (1993) (supra) that the unregistered, unvented,
unrecognisable pressure vessels and associated plant would involve a risk of imminent and serious injury to or harm to the
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health of persons in and around the employer’s premises. The Tribunal has had regard for Inspector Ebert’s testimony
regarding the pressure vessels and associated plant and I find that he was “alarmed” on the day in question and considered the
continued operation of the pressure vessels posed a severe risk that could cause “fatalities”. I accept Inspector Ebert’s view
that the pressure vessels had to be shut down. The Tribunal finds that the appropriate action on the day in question to ensure a
shut down of the pressure vessels and associated plant would have been to issue prohibition notices.
71 Inspector Ebert referred to “unknown parameters” including no recognisable design standard able to be identified by an
inspector who had been in the industry for a considerable number of years. The Tribunal finds Inspector Ebert’s concerns on
arrival at the employer’s premises to be extensive. Those concerns included the possibility that the placement of the safety
valves in relation to the stop valves, the potential for the released ammonia into the face of a worker and the “frightening
information” on the manufacturer’s data plate indicating the test pressure was only half of the required design pressure when it
should be one and half times. The Tribunal finds that there was no venting of the safety valves to the outside of the building
and there was movement of employees in and around the plantroom. The Tribunal finds there was unusual evidence given by
Inspector Ebert during questioning by counsel for the WorkSafe Commissioner:
“And can you tell us why you wrote that notice?---I wrote that notice instead of a prohibition notice for the fact that
we’ve got strict instructions, or had strict instructions, that to write a prohibition notice it must be evident of very
serious imminent danger. Now, the situation there was no ammonia leaking at the time and I couldn’t tell if it was
going to happen or when, but the risk factor, if it did, was great. So following the instructions and knowing that I
had the tool of marking the plant, I proceeded to write this improvement notice.”
(my emphasis added - Transcript page 89)
“Every single time you issue an improvement notice pursuant to a contravention of regulation 4.14, do you mark the
plant?---No.
And every time you write an improvement notice pursuant to regulation 4.43, do you always mark the plant?---I’ve
never mark the plant before, but I’ve used the older system of a prohibition notice with regards to safety valves not
vented for ammonia.
Okay. And in this situation, what was different, or of such concern to you that as well as issuing improvement
notices you marked this plant?---A lot of plant that I might come across that’s not registered, you can clearly see, in
most cases, a design approval number from another Australian State on it which explains to me that the system is
more than 90 per cent satisfactory, so I give them a time frame to get it registered and usually it’s pretty quick
because the design number just has to be applied to the application form. So, in that case, they get a
time…improvement notice and a time frame that suits them because, as far as I consider, there’s no imminent
danger.
Okay?---In this case, there was no information about this plant and the fact that it was high hazard.
What was the danger or hazard that you were particularly concerned about with this plant? What was it that you
were worried might happen?---It could fail.
And then what would happen?---A massive ammonia leak which would not only affect that premises but it would
affect neighbouring sites as well with that amount of ammonia.”
(my emphasis added - Transcript page 91)
72 The Tribunal finds that issuing improvement notices and ‘marking’ the plant was inappropriate. The Tribunal finds that the
circumstances applying at the employer’s workplace on 17 May 2007 were more serious than those situations in which
inspectors would normally issue prohibition notices.
73 The Tribunal finds that the operation of the pressure vessels was a factor relevant to this s 51A inquiry given the employer then
relied upon the review to the WorkSafe Commissioner and subsequently the Tribunal (pursuant to ss 51(7)(b) and 51A(7)(b))
to continue the operation of the pressure vessels and associated plant 24 hours a day 7 days a week. The employer at no stage
advised Inspector Ebert or WorkSafe of their intention to continue the operation of the pressure vessels and it was not until the
day of the adjournment hearing that the WorkSafe Commissioner, Inspector Ebert and the Tribunal were alerted that the
pressure vessels had operated from 17 May 2007.
74 The testimony of Mr Beer in the proceedings regarding the body flanges and the reduced bolting area that had been revealed in
the design verification calculation process was relevant to the Tribunal’s findings. The testimony of Mr Beer that the strength
of the bolting was approximately 50% of that required within pressure vessel design was accepted. The Tribunal
acknowledges that if the pressure vessel continued to operate within a range of 0.9 megapascals to 1.1 megapascals, considered
to be the normal operating range there would be no significant risk of failure. However there was no knowledge available as to
whether the vessels were within the normal range of operation or not. The Tribunal finds that there was no information
available to the employer, to Inspector Ebert and indeed on the basis of the design verification process undertaken to-date, to
Mr Beer. The manufacturers in China had provided a two page document to the employer written in Chinese which provided
no assistance to anyone on site or Inspector Ebert with respect to the safe operation of the pressure vessels.
75 The Tribunal finds that Inspector Ebert had a basis on which to conclude that at the time of his inspection the operation of the
plant did not involve an “imminent and serious” risk in that it wasn’t leaking ammonia at that moment in time. Conversely
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Inspector Ebert had no basis on which to conclude that it would not involve such a risk, a provision that is open to such
consideration based on the wording of s 49(1). On the testimony of Inspector Ebert he appeared to be guided by WorkSafe’s
policy. The Tribunal concludes there was no information available on which such an opinion could have been reached other
than the opinion envisaged by s 49(1), that being operation of the pressure vessels “would involve” a risk of imminent and
serious injury to or harm to any person.
76 The Tribunal’s inquiry into the circumstances relating to the operation of unregistered pressure vessels on the employer’s
premises, the placement of stop valves in and around those pressure vessels and the lack of venting of the pressure vessels’
safety valves to an area where no-one could be adversely affected by the release of ammonia gas posed an imminent and
serious risk to persons working in and around the immediate and adjacent area. The Tribunal’s inquiry determines that the
circumstances relating to the operation of the pressure vessels at the employer’s premises posed risks, considered by the
Tribunal to be “imminent and serious” as those words were considered in the decision of the Industrial Appeal Court Wormald
Security Australia Pty Ltd v Peter Rohan, Department of Occupational Health, Safety and Welfare (1993) (supra).
77 The Tribunal finds in other circumstances where pressure vessels’ safety valves were not vented properly the plant was not
‘marked’ by inspectors rather the system of issuing prohibition notices was adopted. In such circumstances unregistered
equipment was normally from another state and there were visual indications that the plant was more than 90% satisfactory.
The Tribunal finds that on the basis of the lack of detail available to Inspector Ebert at the employer’s premises that the
unregistered pressure vessels in the plantroom, the risk of inhalation of ammonia gas accidentally released from the pressure
vessels into the plant room together with the potential for an explosion to occur was severe, more so at the employer’s
premises than circumstances where WorkSafe inspectors had issued prohibition notices in the past. Inspector Ebert had a
reasonable basis on which to issue prohibition notices.
78 The Tribunal finds that the pressure vessels and associated plant were installed and operative from the beginning of 2007 and
that since that date the employer has followed a maintenance program. At the time of conducting the inquiry into the
circumstances relating to the WorkSafe Commissioner’s notice the employer was continuing to face barriers in gaining useful
information from the manufacturer of the plant in China based on language difficulties. The Tribunal finds that the employer at
the time of the hearing was many weeks away from concluding the registration process indeed it had only just commenced.
The Tribunal finds the registration process had not been undertaken by the time this matter came to hearing, with the exception
of the design verification process which had just commenced. The requirements of the registration process as included in the
Regulations require design verification, provision of information by the manufacturer, installation and commissioning routines
to be provided and assessment by “competent persons” pursuant to the Regulations. The Tribunal finds the pressure vessels and
associated plant the subject of exhibit WS1 and exhibit WS2 were, based on the preliminary views of Mr Beer and Inspector
Ebert, categorised as hazard level B in accordance with Schedule 4.2 of the Regulations and were therefore subject to the
criteria set out in Australian Standard 4343.
79 The Tribunal finds there were some works planned for commencement on 16 June 2007 would remedy some of the issues
identified in exhibit WS1 if completed as proposed. These works were first revealed during the hearing into this matter on 13
June 2007. The Tribunal finds that the statements contained in the improvement notices, the issuance of the notices to the
employer, the provisions of the Act and Regulations in respect of which Inspector Ebert purported to hold the opinion were not
challenged by the employer. The Tribunal finds that the issue of the requirement by Inspector Ebert at the time of issuance of
the improvement notices to cease operating the pressure vessels by the placement of a ‘mark’ on the plant was the issue most
concerning to the employer.
Conclusions
80 In accordance with the statute the Tribunal conducted an inquiry into the circumstances relating to the decision of the WorkSafe
Commissioner and was satisfied that on 17 May 2007, the day the improvement notices were issued, Inspector Ebert considered
the ongoing operation of the pressure vessels in the plantroom at the employer’s premises involved a “serious” risk of injury or
harm to the health of persons in and around the plant. The Tribunal concludes there was clear evidence to reflect a “serious”
risk. The one contentious issue for the Tribunal to consider was whether at the time the risk referred to involved or would
involve “imminent” injury or harm to any person as required by s 49(1) of the Act.
81 The Tribunal having considered those matters open to review in relation to Improvement Notice 302645 (exhibit WS1)
concluded:
-

that the employer’s premises was a workplace;

-

that the Chinese built ammonia pressure vessels were not set up as required by Australian Standard 3873.
Specifically, the safety valves were separated from the pressure vessels by stop valves and the safety valves
were not vented to the atmosphere; and

-

that the set up of the pressure vessels and associated plant contravened reg 4.43(1) of the Regulations.

The Tribunal having considered Inspector Ebert’s opinion “… may lead to a very hazardous situation for employees with an
accidental release of ammonia gas.” (extract from exhibit WS1) concluded that the situation at the employer’s premises on 17
May 2007 posed risks considered by the Tribunal to be “imminent and serious” as envisaged by s 49(1) of the Act.
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82 The Tribunal having considered those matters open to review in relation to Improvement Notice 302646 (exhibit WS2)
concluded:
-

that the employer’s premises was a workplace;

-

that the Chinese built ammonia pressure vessels were being used in contravention of reg 4.14(1) of the
Regulations; and

-

that the pressure vessels were not registered as required by the WorkSafe Commissioner or any other
regulatory authority.

The Tribunal having considered Inspector Ebert’s opinion “… that the … plant is in use in contravention of the above
regulation” (extract from exhibit WS2) concluded that the situation at the employer’s premises on 17 May 2007 posed risks
considered by the Tribunal to be “imminent and serious” as envisaged by s 49(1) of the Act.
83 Inspector Ebert outlined the concerns he identified on 17 May 2007 at the employer’s premises:
•

the ongoing operation of the plantroom’s pressure vessels without external venting;

•

the separation of the safety valves from the pressure vessels by stop valves;

•

the operation of unregistered pressure vessels;

•

the data plates on the pressure vessels indicating the test pressures were only half of the required design
pressure;

•

the paucity of information regarding any aspect of the pressure vessels;

•

the movement of persons in and around the plant room; and

•

the serious health and safety risks associated with the release, sudden or otherwise, of ammonia gas.

Based on the views of the Industrial Appeal Court in Wormald Security Australia Pty Ltd v Peter Rohan, Department of
Occupational Health, Safety and Welfare (1993) (supra) as they reflect on risk, probability, hazard and imminent and serious it
is the Tribunal’s conclusion that the risk circumstances on 17 May 2007 would involve “imminent and serious” as per s 49(1)
of the Act.
84 The s 51 review of exhibit WS1 and exhibit WS2 by the WorkSafe Commissioner affirmed the improvement notices and
extended the compliance date in respect of each notice to 10 August 2007, an extension on each notice of more than two
months. The Tribunal notes the WorkSafe Commissioner continued the operation of the ‘mark’ on the plant room’s pressure
vessels, her decision of 25 May 2007 emphasising this point (exhibit WS3). The obligation at all times was clearly on the
employer to comply with the direction to cease operations, a direction received from Inspector Ebert some four weeks earlier.
The circumstances at the employer’s premises relating to risk emanating from the pressure vessels was unchanged at the time
of the s 51 review and on balance the Tribunal concludes the risk remained “serious and imminent” and the decision of the
WorkSafe Commissioner on 25 May 2007 to affirm each improvement notice ought be revoked.
85 The Tribunal, having revoked the decision of the WorkSafe Commissioner pursuant to s 51A(5)(c) of the Act is required to
“make such other decision with respect to the notice as seems fit”. As earlier mentioned the Act is now broader in its scope
than applied at the time of the Industrial Appeal Court’s decision in Wormald Security Australia Pty Ltd v Peter Rohan,
Department of Occupational Safety, Health and Welfare (1993) (supra). The only option open to an Industrial Commissioner
in the review process at that stage was to “cancel the notice”. The Tribunal has considered the period of time that has lapsed
since the issuance of exhibit WS1 and exhibit WS2 by Inspector Ebert, the review of the improvement notices by the
WorkSafe Commissioner and the fact that at the time the Tribunal was determining this matter the employer was continuing to
operate the pressure vessels. The Tribunal concluded “it seems fit” as those words are intended in s 51A(5)(c) to prohibit the
operation of the machinery effective on and from the issuance of any orders. It is not disputed that at the time of issuance of
exhibit WS1 and exhibit WS2, Inspector Ebert ‘marked’ the pressure vessels requiring the employer to cease such operation
until a WorkSafe inspector authorised their removal. At no stage (with the exception of shutdown for maintenance) did this
occur. The Tribunal has taken this into account in determining the appropriate action to take pursuant to s 51A(5)(c) of the
Act. The continued operation of the pressure vessels was not a relevant factor in the Tribunal’s decision to revoke the
WorkSafe Commissioner’s decision but was relevant in considering what appropriate action ought occur. In the course of his
testimony, Inspector Ebert was asked of the continued operation of the machinery:
“Given your knowledge of that plant, Mr Ebert, does that cause you any concern?---That’s being used? Absolutely.
And what might those concerns relate to?---Ammonia blowing off into the face of people. Or I know that employees
were walking around, cutting through that area. If ammonia gas was to have---if there was a break and ammonia gas
filled that area up, people wouldn’t stand much of a chance.”
(Transcript page 19)
86 The Tribunal acknowledges there are plans to commence works on two aspects of concern; the removal of the stop valves
which separate the safety valves from the pressure vessels and the venting of those safety valves to an area outside of the

87 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

2751

building. The Tribunal notes the employer sought to commence the alterations on Saturday, 16 June 2007 several days after
the hearing of this matter and complete them by Monday, 18 June 2007. In the event there are alterations made to the pressure
vessels and associated plant ensuring external venting of the valves and ensuring the pressure vessels are not separated from
the safety valves by stop valves, this will in part achieve some of the requirements identified as requiring remedy in exhibit
WS1 by Inspector Ebert on 17 May 2007. The earliest date on which these remedies could be achieved by the employer is by
close of business Monday 18 June 2007.
87 The Tribunal concludes that the remaining registration process may go on for a number of weeks and at the time this matter
was heard there was little or no further information available on the pressure vessels with the exception of two areas of
concern; the information relating to bolting on the flanges as identified by Mr Beer and the first portion of x-ray results of the
vessels which had been provided to WorkSafe but were insufficient to satisfy the engineer. The Tribunal accepts the
preliminary evidence of Inspector Ebert that there may be some options which might reduce the system working design
pressure on the vessels; either the bolting on the flanges could be replaced or alternatively the working design pressure within
the pressure vessels could be reduced by an appropriate amount to allow continued operation at a much lower pressure. The
Tribunal concludes that if there is a safe operating level able to be achieved by the employer then the pressure vessels ought be
allowed to operate within the terms of the order. The responsibility to ensure a safe system of work under the statute rests with
the employer and to be able to define a safe operating level to allow continued operation of the pressure vessels the employer
will need to consult with a person considered to be relevant to the registration process of pressure vessels such as a “competent
person” as defined in the Regulations. The statute outlining the process of pressure vessel registration authorises person(s)
approved as a “competent person(s)” and entrusts through them the checking and oversight of appropriate assessments
necessary throughout the registration process. Given the employer has already contracted Mr Beer to commence the design
verification process the Tribunal concludes there will be a number of different persons involved in that process. The first step
in the registration process the Tribunal concludes for liaison purposes and any reporting back to the Tribunal ought be that the
employer consult with a delegated representative of the WorkSafe Commissioner oversee progress. The Tribunal is unable to
conclude at this point whether a safe alternative option for operation of the pressure vessels is available.
88 The Tribunal concludes in the absence of any information indicating the plant can operate safely it seems fit to issue orders
prohibiting the operation of the pressure vessels in the plantroom until such time as the registration process has been
concluded. It is acknowledged that some limited operation may be required to conclude the registration process pursuant to the
Regulations and an order will issue providing for same.
89 The Tribunal concludes that all access of persons through, in and around the area containing the pressure vessels concerned
ought be prohibited, within reason, until such time as the registration process and the alterations to the safety valves and
venting are complete.
90 Having revoked the WorkSafe Commissioner’s decision of 25 May 2007 and having concluded that the risk associated with
the operation at the pressure vessels in the plant room at the employer’s premises was on 17 May 2007, the day the
improvement notices were issued was “imminent and serious” the Tribunal concludes that Improvement Notice Number
302645 and Improvement Notice Number 302646 ought be cancelled with effect on and from the issuance of any orders. The
Tribunal concludes, having regard for the definition of “practicability” under the Act, together with the presence of risk
considered to be “imminent and serious” that the pressure vessels in the plantroom at the employer’s premises ought cease
operating on and from the issuance of any orders. The Tribunal concludes “it seems fit” as those words are envisaged by
s 51A(5)(c) of the Act to issue orders requiring:
-

The immediate venting of safety valves to the outside of the building to an area where no one can be
adversely affected by the release of ammonia;

-

the relocation of stop valves to ensure that safety valves associated with the pressure vessels are not
isolated;

-

commencement of works associated with these two matters within 24 hours following the issuance of any
orders resulting from this determination and completed by close of business, Monday, 18 June 2007;

-

The employer implement the assessment process and have registered all pressure vessels from the
plantroom in accordance with the Regulations; and

-

That the WorkSafe Commissioner or a delegated representative knowledgeable in the area of plant inspect
the modifications once the registration process has been complete and report back to the Tribunal.

-

That all access of person(s) through, in and around the area containing the pressure vessels be prohibited,
within reason, until the proposed works envisaged for the weekend commencing 16 June 2007 until the
conclusion of the registration process have been completed.

-

That a copy of any Orders issuing be provided to all persons in and around the site including employees,
employers, subcontractors and any other person(s) by The Original Croissant Gourmet Pty Ltd until such
time as the terms of any Order issuing have been met.

91 This concludes my reasons for decision.
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2007 WAIRC 00524
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
SITTING AS
THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL
PARTIES

THE ORIGINAL CROISSANT GOURMET PTY LTD
APPLICANT
-vWORKSAFE WESTERN AUSTRALIA COMMISSIONER
RESPONDENT

CORAM

COMMISSIONER S M MAYMAN

DATE

FRIDAY, 15 JUNE 2007

FILE NO/S

OSHT 1 OF 2007

CITATION NO.

2007 WAIRC 00524

Result

Order issued

Representation
Applicant

Mr T Carmady (of counsel)

Respondent

Ms A Crichton-Browne (of counsel)
Order

WHEREAS the Occupational Safety and Health Tribunal has heard this application and has determined that it will issue its decision
and publish its reasons for that decision later;
WHEREAS having heard Mr T Carmady (of counsel) on behalf of The Original Croissant Gourmet Pty Ltd and Ms A CrichtonBrowne (of counsel) on behalf of the Worksafe Western Australia Commissioner, the Occupational Safety and Health Tribunal,
pursuant to the powers conferred under the Occupational Safety and Health Act 1984 (“the Act”) hereby:
1.

REVOKES that part of the Worksafe Western Australia Commissioner’s notice referring to Improvement
Notice 302645 as affirmed on 25 May 2007 with an extended compliance date and, in accordance with s
51A(5)(c) of the Act, cancels Improvement Notice Number 302645. The revocation of the Worksafe Western
Australia Commissioner’s notice and the cancellation of the Improvement Notice Number 302645 will take
effect on and from the issuance of this Order.

2.

MAKES the following Orders with respect to the venting of safety valves and the location of stop valves
relating to all pressure vessels in the plant room of The Original Croissant Gourmet Pty Ltd:
(a)

THAT the safety valves of the pressure vessels be immediately vented to the outside of the
building to an area where no one can be adversely affected by the release of ammonia;

(b)

ENSURE that there are no stop valves that can isolate the safety valves from the pressure
vessels;

(c)

THAT the scope of works referred to in Order 2. be commenced within 24 hours following the
issuance of this Order and completed by close of business Monday, 18 June 2007;

(d)

THAT The Original Croissant Gourmet Pty Ltd be prohibited from operating the pressure
vessels in the plant room until the scope of works referred to in Order 2(a) and 2(b) has been
completed; and

(e)

THAT the Worksafe Western Australia Commissioner or a delegated representative
knowledgeable in the area of plant inspects the modifications referred to in Order 2. and reports
back to the Occupational Safety and Health Tribunal by close of business Tuesday, 19 June
2007.

3.

REVOKES that part of the Worksafe Western Australia Commissioner’s notice referring to Improvement
Notice 302646 as affirmed on 25 May 2007 with an extended compliance date and, in accordance with s
51A(5)(c) of the Act, cancels Improvement Notice Number 302646. The revocation of the Worksafe Western
Australia Commissioner’s notice and the cancellation of the Improvement Notice Number 302646 will take
effect on and from the issuance of this Order.

4.

MAKES the following Orders with respect to the registration of all pressure vessels in the plant room of The
Original Croissant Gourmet Pty Ltd:
(a)

THAT all pressure vessels contained in the plant room be appropriately assessed and registered
in accordance with the terms of the Occupational Safety and Health Regulations, 1996;
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(b)

(c)

[L.S.]

2753

THAT The Original Croissant Gourmet Pty Ltd be prohibited from operating the pressure
vessels in the plant room on or before Friday, 10 August 2007 except for:
(i)

any operation that might be required for the registration process pursuant to the
Occupational Safety and Health Regulations, 1996 to be concluded; or

(ii)

any reduced pressure in the plant room vessels considered by a Worksafe Inspector,
knowledgeable in the area of plant, to be sufficient to allow for the safe operation of
the plant.

THAT the Worksafe Western Australia Commissioner or a delegated representative
knowledgeable in the area of plant inspects the modifications referred to in Order 4. and reports
back to the Occupational Safety and Health Tribunal by close of business Friday, 10 August
2007.

5.

REQUIRES that all access of person(s) through, in and around the area containing the pressure vessels be
prohibited, within reason, until all acts required by Order 2 and 4 herein have been completed.

6.

REQUIRES that a copy of this Order be provided to every person, including employees, employers,
subcontractors and any other person(s) in or around the workplace by The Original Croissant Gourmet Pty Ltd
until such time as the terms of this Order have been met.

7.

LIBERTY to apply is reserved to either party to vary the times in Orders 2(c), 2(d), 4(b), 4(c), 5. and 6. or to
refer any matter relating to the implementation of Order 4 (b)(ii) to the Occupational Safety and Health
Tribunal.
(Sgd.) S M MAYMAN,
Commissioner.

