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THE mode of citation of this volume of the Western Australian Industrial Gazette will be as follows:— 

91 W.A.I.G. 
 

CUMULATIVE CONTENTS AND DIGEST APPEAR AT THE END OF THIS PUBLICATION 

 

NOTICES—General Matters— 
2011 WAIRC 00468 

SALARY CAP FOR LODGING CLAIMS OF UNFAIR DISMISSAL OR DENIAL OF CONTRACTUAL BENEFITS 
Section 29AA(3) and (4) of the Industrial Relations Act, 1979 provides that the Commission must not determine a claim for harsh, 
oppressive or unfair dismissal or a claim for a denied contractual benefit if an industrial instrument does not apply to the 
employment and the contract of employment provides for a salary which exceeds the prescribed amount. What is meant by an 
industrial instrument is defined in section 29AA(5) of the Industrial Relations Act, 1979 and was discussed by the Full Bench in 
Thomas Quinn v Kalgoorlie Consolidated Gold Mines Pty Ltd (2006) 86 WAIG 2725.  The prescribed amount of the salary is 
determined by Regulations 5 and 6 of the Industrial Relations (General) Regulations 1997.  The amount is adjusted each July 1. 
The figure that will apply 1 July 2011 has been calculated by the Registrar as being $134,100 The amount is a matter for the 
Commission to determine so that figure must be seen as a guide, until such time as the Commission may determine a different 
amount. 

 

GENERAL ORDERS— 
2011 WAIRC 00435 

RESCIND GENERAL ORDER NO. 117/2010 AND ISSUE A NEW GENERAL ORDER 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMISSION'S OWN MOTION 
APPLICANT 

-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
 COMMISSIONER J L HARRISON 
 COMMISSIONER S M MAYMAN 
DATE TUESDAY, 21 JUNE 2011 
FILE NO. APPL 24 OF 2011 
CITATION NO. 2011 WAIRC 00435 
 

Result General Order issued 
 

General Order 
HAVING heard Mr R Davenport on behalf of the Honourable Minister for Commerce; Mr J Ridley on behalf of the Chamber of 
Commerce and Industry of Western Australia (Inc); and Mr T Dymond on behalf of the Trades and Labor Council of Western 
Australia, the Commission in Court Session, pursuant to the powers conferred on it by the Industrial Relations Act 1979 (WA) 
hereby orders – 
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(1) THAT each award, industrial agreement or order cited in Schedule A1 of this General Order be varied by 
substituting for the location allowances provisions contained in each such award, industrial agreement or order 
the location allowance provisions in Schedule B of this General Order. 

(2) THAT the Crisis Assistance, Supported Housing Industry – Western Australian Interim Award 2011, Local 
Government Officers’ (Western Australia) Interim Award 2011, Municipal Employees (Western Australia) 
Interim Award 2011 and the Social and Community Services (Western Australia) Interim Award 2011 be 
amended in accordance with Schedule A2. 

(3) THAT each such variation shall have effect from the beginning of the first pay period to commence on or after 
the first day of July 2011. 

(4) THAT this General Order replace the General Order in Matter No 117 of 2010 which thereby shall be 
rescinded. 

(Sgd.)  P.E. SCOTT, 
 Acting Senior Commissioner, 
[L.S.] For and On behalf of the Commission In Court Session. 

LOCATION ALLOWANCES 
SCHEDULE A1 

Title of Award or Order Clause No. 
Aerated Water and Cordial Manufacturing Industry Award 1975 31 
Aged and Disabled Persons Hostels Award, 1987 28 
Air Conditioning and Refrigeration Industry (Construction and Servicing) Award No. 10 of 1979 20 
Animal Welfare Industry Award 14 
Artworkers Award 20 
The Australian Workers Union Road Maintenance, Marking and Traffic Management Award 2002 5.14 
Bakers’ (Country) Award No. 18 of 1977 20 
Breadcarters (Country) Award 1976 27 
Building Trades Award 1968 24 
Building Trades (Construction) Award 1987 Appendix A 
Child Care (Out of School Care - Playleaders) Award 10 
Children's Services (Private) Award 12 
Cleaners and Caretakers Award, 1969 21 
Cleaners and Caretakers (Car and Caravan Parks) Award 1975 22 
Clerks' (Accountants' Employees) Award 1984 23 
Clerks (Commercial, Social and Professional Services) Award No. 14 of 1972 27 
Clerks' (Control Room Operators) Award 1984 25 
Clerks' (Credit and Finance Establishments) Award 31 
Clerks' (Customs and/or Shipping and/or Forwarding Agents) Award 30 
Clerks' (Hotels, Motels and Clubs) Award 1979 22 
Clerks' (Taxi Services) Award of 1970 28 
Clerks (Timber) Award 31 
Clerks (Unions and Labor Movement) Award 2004 No. A 10 of 1996 37 
Clerks' (Wholesale & Retail Establishments) Award No. 38 of 1947 28 
Clothing Trades Award 1973 22 
Contract Cleaners Award, 1986 24 
Contract Cleaners' (Ministry of Education) Award 1990 21 
Dental Technicians' and Attendant/Receptionists’ Award, 1982 27 
The Draughtsmen's, Tracers', Planners' and Technical Officers' Award 1979 32 
Dry Cleaning and Laundry Award 1979 22 
Earth Moving and Construction Award 25 
Electrical Contracting Industry Award R 22 of 1978 22 
Electrical Trades (Security Alarms Industry) Award 1980 19 
Electronics Industry Award No. A 22 of 1985 24 
Engine Drivers' (Building and Steel Construction) Award No. 20 of 1973 25 
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Title of Award or Order—continued Clause No. 
Engine Drivers' (General) Award 20 
Enrolled Nurses and Nursing Assistants (Private) Award No. 8 of 1978 23 
Foremen (Building Trades) Award 1991 15 
Funeral Directors' Assistants' Award No. 18 of 1962 33 
Furniture Trades Industry Award 46 
Gate, Fence and Frames Manufacturing Award 21 
Golf Link and Bowling Green Employees' Award, 1993 28 
Hairdressers Award 1989 31 
The Horticultural (Nursery) Industry Award, No. 30 of 1980 6 
Hospital Salaried Officers (Good Samaritan Industries) Award 1990 29 
Industrial Spraypainting and Sandblasting Award 1991 19 
Independent Schools Administrative and Technical Officers Award 1993 22 
Independent Schools (Boarding House) Supervisory Staff Award 22 
Independent Schools Psychologists and Social Workers Award 21 
Independent Schools' Teachers' Award 1976 18 
Landscape Gardening Industry Award 18 
Licensed Establishments (Retail and Wholesale) Award 1979 31 
Lift Industry (Electrical and Metal Trades) Award, 1973 20 
Materials Testing Employees' Award, 1984 12 
Meat Industry (State) Award, 2003 21(1) 
Metal Trades (General) Award 1966 5.6 
Motel, Hostel, Service Flats and Boarding House Workers' Award, 1976 42 
Motor Vehicle (Service Station, Sales Establishments, Rust Prevention and Paint Protection), 

Industry Award No. 29 of 1980 
17 

Nurses' (Day Care Centres) Award 1976 22 
Nurses (Dentists Surgeries) Award 1977 23 
Nurses (Doctors Surgeries) Award 1977 22 
Nurses’ (Independent Schools) Award 20 
Nurses' (Private Hospitals) Award 30 
Pastrycooks' Award No. 24 of 1981 11 
Pest Control Industry Award 1982 14 
Photographic Industry Award, 1980 29 
Private Hospital Employees' Award, 1972 40 
Quarry Workers' Award, 1969 19 
Radio and Television Employees' Award 23 
Restaurant, Tearoom and Catering Workers' Award, 1979 41 
Retail Pharmacists’ Award 2004 5.2 
The Rock Lobster and Prawn Processing Award 1978 26 
School Employees (Independent Day & Boarding Schools) Award, 1980 31 
Security Officers' Award 20(3) 
Sheet Metal Workers' Award No. 10 of 1973 26 
The Shop and Warehouse (Wholesale and Retail Establishments) State Award 1977 39 
Teachers' Aides' (Independent Schools) Award 1988 17 
Timber Yard Workers Award No. 11 of 1951 28 
Transport Workers (General) Award No. 10 of 1961 5.13 
Transport Workers (Mobile Food Vendors) Award 1987 18 
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Title of Award or Order—continued Clause No. 
Transport Workers' (North West Passenger Vehicles) Award, 1988 28 
Transport Workers' (Passenger Vehicles) Award No. R 47 of 1978 24 
Western Australian Surveying (Private Practice) Industry Award, 2003 8.4 
Title of Industrial Agreements Clause No. 
Altone Continental and SDA Agreement 2002 32 
Beverley Four Square Supermarket and SDA Agreement 2002 32 
Bindoon General Store and SDA Agreement 2002 32 
Bridgetown Mini Mart and SDA Agreement 2002 32 
Broadwater Mini Mart and SDA Agreement 2002 32 
Cadoux Traders and SDA Agreement 2002 32 
Caversham Store and SDA Agreement 2002 32 
Cherries Fine Food Super Mart and SDA Agreement 2002 32 
Chicken Treat Dunsborough SDA Agreement 2001 34 
Chicken Treat Katanning SDA Agreement 2001 34 
Chicken Treat Narrogin SDA Agreement 2001 34 
Chicken Treat Padbury SDA Agreement 2001 34 
Chicken Treat Rockingham SDA Agreement 2001 34 
Chidlow Growers Mart and SDA Agreement 2002 32 
Cranberries and SDA Agreement 2002 32 
Crisp's Corner Store & Newsagency and SDA Agreement 2002 32 
Essentials Supermarket of South Perth and SDA Agreement 2002 32 
Foodland Amelia Heights and SDA Agreement 2002 32 
Foodland Bayswater (Beechboro Road) and SDA Agreement 2002 32 
Foodland Bayswater (Whatley Crescent) and SDA Agreement 2002 32 
Foodland Bindoon and SDA Agreement 2002 32 
Foodland Boddington and SDA Agreement 2002 32 
Foodland Dowerin and SDA Agreement 2002 32 
Foodland Lesmurdie and SDA Agreement 2002 32 
Foodland Manning and SDA Agreement 2002 32 
Foodland Merredin and SDA Agreement 2002 32 
Foodland Mukinbudin and SDA Agreement 2002 32 
Foodland Ravensthorp and SDA Agreement 2002 32 
Foodland Tarcoola and SDA Agreement 2002 32 
Foodland Toodyay and SDA Agreement 2002 32 
Foodland Wagin and SDA Agreement 2002 32 
Foodys Express and SDA Agreement 2002 32 
Fresh Food Corner Supermarket and SDA Agreement 2002 32 
Glen Forrest Supermarket and SDA Agreement 2002 32 
Hall's Creek Caravan Park and SDA Agreement 2002 32 
Hannan's Foodmart and SDA Agreement 2002 32 
John's Food and Liquor Store and SDA Agreement 2002 32 
Kam Food & News Centre and SDA Agreement 2002 32 
Kendenup Stores and SDA Agreement 2002 32 
Kimberley Super Value and SDA Agreement 2002 32 
Kirkwood Food Store & Delicatessen and SDA Agreement 2002 32 
K-Mart Western Australia Distribution Centres Enterprise Agreement No. AG 16 of 1995 40 
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Title of Industrial Agreements—continued Clause No. 
K-Mart Western Australia Distribution Centres Enterprise Agreement No. AG 100 of 1996 40 
Laverton Stores and SDA Agreement 2002 32 
Leighton Contractors Maintenance Personnel Agreement 2000 Schedule 1, Cl 6 
Leighton Contractors Mining and Processing Personnel Enterprise Agreement 1997 Schedule 1, Cl 9 
Lionel St Markets and SDA Agreement 2002 32 
Little Bucks Supermarket and SDA Agreement 2002 32 
Mariella's Continental Deli and SDA Agreement 2002 32 
McDonald Wholesalers and SDA Agreement 2002 32 
Midland Junction Fresh Markets and SDA Agreement 2002 32 
MJ and VD Quinlan and SDA Agreement 2002 32 
Muir's Fresh Food Supermarkets and SDA Agreement 2002 32 
Murdoch Drive Continental Super Deli and SDA Agreement 2002 32 
Noakes Store Denmark and SDA Agreement 2002 32 
P.R. & B.M. Harrington and SDA Agreement 2002 32 
Pemberton General Store and SDA Agreement 2002 32 
Perenjori Supermarket and SDA Agreement 2002 32 
Pioneer Store and SDA Agreement 2002 32 
Port Hedland Truck Stop and SDA Agreement 2002 32 
R & E General and SDA Agreement 2002 32 
Retail Food Establishments Employees Agreement 1992 34 
Retail Food Services Employees' Agreement 1991 39 
River Rooster Broome Agreement No. AG 271 of 1996 34 
River Rooster Bunbury Agreement No. AG 264 of 1996 34 
River Rooster Busselton/Dunsborough Agreement No. AG 285 of 1996 34 
River Rooster Carnavorn Agreement No. AG 270 of 1996 34 
River Rooster Merriwa Agreement No. AG 268 of 1996 34 
River Rooster Narrogin Agreement No. AG 265 of 1996 34 
South Metropolitan Youth Link (Inc.) Agreement 1997 20 
South Perth Food Mart and SDA Agreement 2002 32 
Supa Valu Capel and SDA Agreement 2002 32 
Supa Valu Dongara and SDA Agreement 2002  32 
Supa Valu Hamilton Hill and SDA Agreement 2002 32 
Supa Valu High Wycombe and SDA Agreement 2002 32 
Supa Valu Huntingdale and SDA Agreement 2002 32 
Supa Valu Innaloo and SDA Agreement 2002 32 
Supa Valu Kelmscott and SDA Agreement 2002 32 
Supa Valu Ocean Reef and SDA Agreement 2002 32 
Supa Valu Stirling and SDA Agreement 2002 32 
Supa Valu Willeton and SDA Agreement 2002 32 
Three Springs General Store and SDA Agreement 2002 32 
Top Valu Supermarket and SDA Agreement 2002 32 
Trade Winds Supermarket and SDA Agreement 2002 32 
Wundowie One Stop and SDA Agreement 2002 32 
Wyndham Supermarket and SDA Agreement 2002 32 
York Mini Mart and SDA Agreement 2002 32 
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SCHEDULE A2 
Crisis Assistance, Supported Housing Industry - Western Australian Interim Award 2011. 
17.6.1 Subject to the provisions of this clause, in addition to the salaries prescribed in this award, an employee will be paid the 

following allowances when employed in the towns described hereunder. 
Town Per Week 
 $ 

Agnew 
Argyle 
Balladonia 
Barrow Island 
Boulder 
Broome 
Bullfinch 
Carnarvon 
Cockatoo Island 
Coolgardie 
Cue 
Dampier 
Denham 
Derby 
Esperance 
Eucla 
Exmouth 
Fitzroy Crossing 
Gascoyne Junction 
Goldsworthy 
Halls Creek 
Kalbarri 
Kalgoorlie 
Kambalda 
Karratha 
Koolan Island 
Koolyanobbing 
Kununurra 
Laverton 
Learmonth 
Leinster 
Leonora 
Madura 
Marble Bar 
Meeberrie (Murchison) 
Meekatharra 
Menzies 
Mount Magnet 
Mundrabilla 
Newman 
Norseman 
Nullagine 
Onslow 
Pannawonica 
Paraburdoo 
Port Hedland 
Ravensthorpe 
Roebourne 
Sandstone 
Shark Bay 
Shay Gap 
Southern Cross 
Telfer 
Teutonic Bore 
Tom Price 
Westonia 
Whim Creek 
Wickham 
Wiluna 
Wittenoom 
Wyndham 
Yalgoo 

19.70 
52.20 
20.10 
34.00 
8.30 

31.50 
9.20 

16.20 
34.60 
8.30 

20.20 
27.40 
16.20 
32.80 
5.80 

22.00 
28.70 
39.70 
19.80 
17.10 
45.80 
6.90 
8.30 
8.30 

32.80 
34.60 
9.20 

52.20 
20.10 
28.70 
19.70 
20.10 
21.10 
50.40 
21.10 
17.40 
21.20 
21.70 
21.60 
18.90 
17.20 
50.30 
34.00 
25.60 
25.40 
27.30 
10.40 
37.80 
19.70 
16.20 
17.10 
9.20 

46.50 
19.70 
25.40 
10.10 
32.50 
31.50 
19.90 
44.60 
49.00 
21.80 
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17.6.2 Except as provided in 17.6.3, an employee who has: 
(1) a dependant will be paid double the allowance prescribed in 17.6.1. 
(2) a partial dependant will be paid the allowance prescribed in 17.6.1 plus the difference between that rate and the 

amount such partial dependant is receiving by way of a district or location allowance. 
17.6.3 Where an employee is provided with board and lodging by the employer, free of charge, or is provided with an allowance 

in lieu of board, such employee will be paid 66.67% of the allowances prescribed in 17.6.1. 
17.6.4 Subject to 17.6.2, casual employees and part-time employees, receiving less than adult rate and employees employed for 

less than a full week will receive that proportion of the location allowance as equates with the proportion that their wage 
for ordinary hours that week is to be the adult rate for the work performed. 

17.6.5 Where an employee is on annual leave or receives payment in lieu of annual leave the employee will be paid for the 
period of such leave the location allowance to which he/she would ordinarily be entitled. 

17.6.6 Where an employee is on long service leave or other approved leave with pay (other than annual leave) the employee will 
only be paid location allowance for the period of such leave the employee remains in the location in which the employee 
is employed. 

17.6.7 For the purposes of this clause: 
(1) Dependant will mean: 

(a) a spouse or defacto spouse; or 
(b) a child where there is no spouse or defacto spouse; and 
(c) who does not receive a district or location allowance. 

(2) Partial dependant will mean a dependant who receives a district or location allowance which is less than the 
location allowance prescribed in 17.6.2. 

17.6.8 Where an employee is employed in a town or location not specified in this clause the allowance payable for the purpose 
of 17.6.1 will be such amount as may be agreed between the parties to this award or, failing such agreement, as may be 
determined by the Western Australian Industrial Relations Commission. 

17.6.9 Subject to approval of the Western Australian Industrial Relations Commission, allowances in this clause will be varied in 
accordance with amounts determined in location allowance general orders of the Western Australian Industrial Relations 
Commission. Provided that the effective date will not be prior to the effective date of any general order of the Western 
Australian Industrial Relations Commission. 

Local Government Officers’ (Western Australia) Interim Award 2011. 
17.2 Location allowance 

17.2.1 Subject to the provisions of this clause, in addition to the salaries prescribed in this award, an employee shall be 
paid the following weekly allowances when employed in the towns described hereunder.  Provided that a local 
authority and the Union/s can agree to rates in excess of those prescribed. 

Town Per week - 
 

 $ 
Agnew $19.70 
Argyle $52.20 
Balladonia $20.10 
Barrow Island $34.00 
Boulder $8.30 
Broome $31.50 
Bullfinch $9.20 
Carnarvon $16.20 
Cockatoo Island $34.60 
Coolgardie $8.30 
Cue $20.20 
Dampier $27.40 
Denham $16.20 
Derby $32.80 
Esperance $5.80 
Eucla $22.00 
Exmouth $28.70 
Fitzroy Crossing $39.70 
Goldsworthy $17.10 
Halls Creek $45.80 
Kalbarri $6.90 
Kalgoorlie $8.30 
Kambalda $8.30 
Karratha $32.80 
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Town Per week - 

 
 $ 
Koolan Island $34.60 
Koolyanobbing $9.20 
Kununurra $52.20 
Laverton $20.10 
Learmonth $28.70 
Leinster $19.70 
Leonora $20.10 
Madura $21.10 
Marble Bar $50.40 
Meeberrie (Murchison) $21.10 
Meekatharra $17.10 
Menzies $21.20 
Mount Magnet $21.70 
Mundrabilla $21.60 
Newman $18.90 
Norseman $17.20 
Nullagine $50.30 
Onslow $34.00 
Pannawonica $25.60 
Paraburdoo $25.40 
Port Hedland $27.30 
Ravensthorpe $10.40 
Roebourne $37.80 
Sandstone $19.70 
Shark Bay $16.20 
Shay Gap $17.10 
Southern Cross $9.20 
Telfer $46.50 
Teutonic Bore $19.70 
Tom Price $25.40 
Westonia $10.10 
Whim Creek $32.50 
Wickham $31.50 
Wiluna $19.90 
Wittenoom $44.60 
Wyndham $49.00 
Yalgoo $21.80 

17.2.2 Except as provided in 17.3 hereof, an employee who has: 
(1) A dependant shall be paid double the allowance prescribed in 17.2.1 hereof; 
(2) A partial dependant shall be paid the allowance prescribed in 17.2.1 hereof plus the difference 

between that rate and the amount such partial dependant is receiving by way of a district or location 
allowance. 

17.2.3 Where an employee is provided with board and lodging by his/her employer, free of charge, such employee 
shall be paid 66-2/3% of the allowances prescribed in 17.2.1 hereof. 

17.2.4 Subject to 17.3 hereof, junior employees, casual employees, part-time employees, apprentices receiving less 
than adult rate and employees employed for less than a full week shall receive that proportion of the location 
allowance as equates with the proportion that their wage for ordinary hours that week is to the adult rate for the 
work performed. 

17.2.5 Where an employee is on annual leave or receives payment in lieu of annual leave he/she shall be paid for the 
period of such leave the location allowance to which he/she would ordinarily be entitled. 

17.2.6 Where an employee is on long service leave or other approved leave with pay (other than annual leave) he/she 
shall only be paid location allowance for the period of such leave he/she remains in the location in which he/she 
is employed. 

17.2.7 For the purposes of this clause: 
(1) dependant shall mean: 

(a) a partner, spouse or de facto spouse; or 
(b) a child where there is no partner or spouse or de facto spouse; 
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who does not receive a district or location allowance, but shall exclude a dependant whose 
salary/wage package includes a consideration for the purposes for which the location allowance is 
payable pursuant to the provisions of this clause. 

(2) Partial dependant shall mean a dependant as prescribed in 17.2.7(1)(a) hereof who receives a district 
or location allowance which is less than the location allowance prescribed in 17.2.1 of this clause. 

17.2.8 Where an employee is employed in a town or location not specified in this clause the allowance payable for the 
purpose of 17.2.1 hereof shall be such amount as may be agreed between the parties to this award or, failing 
such agreement, as may be determined by the Commission. 

17.2.9 Subject to the making of a General Order by the Commission and subject to any further proceedings within the 
Australian Industrial Relations Commission, allowances in this clause shall be varied by the amount determined 
by the said Commission with effect from the date an application is filed in the Commission.  Provided that the 
effective date shall not be prior to the effective date of the General Order. 

17.2.10 Employees of the Shire of Ngaanyatjarraku shall not be entitled to the allowances provided for in 17.2, but shall 
be entitled to the District allowance in respect of District 4 as provided for Warburton Mission in Schedule D - 
Public Service Award 1992 and as amended in the Western Australian Gazette from time to time. 

17.2.11 The rate of district allowance for employees in 17.2.10 is $3952.00 annually for an employee without 
dependants. 

Municipal Employees (Western Australia) Interim Award 2011. 
19.6 Location allowance 

19.6.1 Subject to the provisions of this clause, in addition to the wages prescribed in Clause 16. - Wages of this award, 
a married employee shall be paid the following allowance when employed in the towns described hereafter, 

Town Rate per week 
 $ 
Agnew 38.60 
Argyle 102.60 
Balladonia 39.40 
Barrow Island 66.80 
Boulder 16.20 
Broome 62.00 
Bullfinch 18.20 
Carnarvon 31.80 
Cockatoo Island 68.00 
Coolgardie 16.20 
Cue 39.60 
Dampier 53.80 
Denham 31.80 
Derby 64.40 
Esperance 11.40 
Eucla 43.20 
Exmouth 56.40 
Fitzroy Crossing 78.00 
Gascoyne Junction 39.60 
Goldsworthy 33.80 
Halls Creek 89.80 
Kalbarri 13.60 
Kalgoorlie 16.20 
Kambalda 16.20 
Karratha 64.40 
Koolan Island 68.00 
Koolyanobbing 18.20 
Kununurra 102.60 
Laverton 39.40 
Learmonth 56.40 
Leinster 38.60 
Leonora 39.40 
Madura 41.40 
Marble Bar 99.00 
Meeberrie (Murchison) 42.20 
Meekatharra 34.20 
Menzies 42.40 
Mount Magnet 42.60 
Mundrabilla 42.40 
Newman 37.00 
Ngaanyatjarraku 138.30 
Norseman 33.80 
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Town Rate per week 
 $ 
Nullagine 98.80 
Onslow 66.80 
Pannawonica 50.20 
Paraburdoo 50.00 
Port Hedland 53.60 
Ravensthorpe 20.40 
Roebourne 74.20 
Sandstone 38.60 
Shark Bay 31.80 
Shay Gap 33.80 
Southern Cross 18.20 
Telfer 91.20 
Teutonic Bore 38.60 
Tom Price 50.00 
Westonia 20.20 
Whim Creek 63.80 
Wickham 61.80 
Wiluna 39.20 
Wittenoom 87.40 
Wyndham 96.20 
Yalgoo 43.60 

19.6.2 Except as provided in 19.6.4, a single employee shall be paid 50% of the allowances prescribed in 19.6.1. 
19.6.3 An employee, whose spouse is employed by the same employer and who is entitled to an allowance of a similar 

kind to that prescribed by this clause shall be paid 50% of the allowance prescribed 19.6.1. 
19.6.4 Where an employee is provided with board and lodging by his/her employer, free of charge, such employee 

shall be paid 33.34% of the allowance prescribed in 19.6.1. 
19.6.5 Junior workers, casual workers, part-time workers, temporary workers and employees employed for less than a 

full week shall receive that proportion of the location allowance as equates with the proportion that their wage 
for ordinary hours that week is to the adult rate for the work performed. 

19.6.6 Where an employee is on annual leave or receives payment in lieu of annual leave he/she shall be paid for the 
period of such leave the location allowance to which he/she would ordinarily be entitled. 

19.6.7 Where an employee is on long service leave or other approved leave with pay (other than annual leave) he/she 
shall only be paid location allowance for the period of such leave he/she remains in the location in which he/she 
is employed. 

19.6.8 For the purpose of this clause a married employee includes: 
(1) A person who has a de-facto spouse; and 
(2) A person who is a sole parent with dependant children. 
(3) For the purpose of this clause a married employee shall exclude a person with a dependant spouse 

whose salary/wage package includes a consideration for the purposes for which the location allowance 
is payable pursuant to the provisions of this clause. 

Social and Community Services (Western Australia) Interim Award 2011. 
18.10 Location allowance 

18.10.1 Subject to the provisions of this clause, in addition to the salaries prescribed in this award, an employee will be 
paid the following allowances when employed in the towns described hereunder. 

Town Per Week 
 $ 
Agnew $19.70 
Argyle $52.20 
Balladonia $20.10 
Barrow Island $34.00 
Boulder $8.30 
Broome $31.50 
Bullfinch $9.20 
Carnarvon $16.20 
Cockatoo Island $34.60 
Coolgardie $8.30 
Cue $20.20 
Dampier $27.40 
Denham $16.20 
Derby $32.80 
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Town Per Week 
 $ 
Esperance $5.80 
Eucla $22.00 
Exmouth $28.70 
Fitzroy Crossing $39.70 
Gascoyne Junction $19.80 
Goldsworthy $17.10 
Halls Creek $45.80 
Kalbarri $6.90 
Kalgoorlie $8.30 
Kambalda $8.30 
Karratha $32.80 
Koolan Island $34.60 
Koolyanobbing $9.20 
Kununurra $52.20 
Laverton $20.10 
Learmonth $28.70 
Leinster $19.70 
Leonora $20.10 
Madura $21.10 
Marble Bar $50.40 
Meeberrie (Murchison) $21.10 
Meekatharra $17.40 
Menzies $21.20 
Mount Magnet $21.70 
Mundrabilla $21.60 
Newman $18.90 
Norseman $17.20 
Nullagine $50.30 
Onslow $34.00 
Pannawonica $25.60 
Paraburdoo $25.40 
Port Hedland $27.30 
Ravensthorpe $10.40 
Roebourne $37.80 
Sandstone $19.70 
Shark Bay $16.20 
Shay Gap $17.10 
Southern Cross $9.20 
Telfer $46.50 
Teutonic Bore $19.70 
Tom Price $25.40 
Westonia $10.10 
Whim Creek $32.50 
Wickham $31.50 
Wiluna $19.90 
Wittenoom $44.60 
Wyndham $49.00 
Yalgoo $21.80 

18.10.2 Except as provided in 18.10.3, an employee who has: 
(1) a dependant will be paid double the allowance prescribed in 18.10.1. 
(2) a partial dependant will be paid the allowance prescribed in 18.10.1 plus the difference between that 

rate and the amount such partial dependant is receiving by way of a district or location allowance. 
18.10.3 Where an employee is provided with board and lodging by his/her employer, free of charge, or is provided with 

an allowance in lieu of board and lodging by virtue of the award or an order or agreement made pursuant to the 
Act, such employee will be paid 66.67% of the allowances prescribed in 18.10.1. 

18.10.4 Subject to 18.10.2, casual employees and part-time employees, receiving less than the adult rate and employees 
employed for less than a full week will receive that proportion of the location allowance as equates with the 
proportion that their wage for ordinary hours that week is to the adult rate for the work performed. 

18.10.5 Where an employee is on annual leave or receives payment in lieu of annual leave he/she will be paid for the 
period of such leave the location allowance to which he/she would ordinarily be entitled. 
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18.10.6 Where an employee is on long service leave or other approved leave with pay (other than annual leave) he/she 
will only be paid location allowance for the period of such leave he/she remains in the location in which he/she 
is employed. 

18.10.7 For the purposes of this clause: 
(1) Dependant will mean: 

(a) a spouse or de facto spouse; or 
(b) a child where there is no spouse or de facto spouse; 
who does not receive a district or location allowance. 

(2) Partial dependant will mean a dependant who receives a district or location allowance which is less 
than the location allowance prescribed in 18.10.1 of this clause. 

18.10.8 Where an employee is employed in a town or location not specified in this clause the allowance payable for the 
purpose of 18.10.1 will be such amount as may be agreed between the parties to this award or, failing such 
agreement, as may be determined by the Commission. 

18.10.9 Allowances in this clause will be varied by the amount determined by the Western Australian Industrial 
Relations Commission with effect from the date an application is filed in the Western Australian Industrial 
Relations Commission.  Provided that the effective date will not be prior to the effective date of the General 
Order of the Western Australian Industrial Relations Commission. 

SCHEDULE B 
Subject to the provisions of this clause, in addition to the rates prescribed in the wages clause of this award, an employee shall be 
paid the following weekly allowances when employed in the towns prescribed hereunder.  Provided that where the wages are 
prescribed as fortnightly rates of pay, these allowances shall be shown as fortnightly allowances. 
TOWN PER WEEK 
Agnew $19.70 
Argyle $52.20 
Balladonia $20.10 
Barrow Island $34.00 
Boulder $8.30 
Broome $31.50 
Bullfinch $9.20 
Carnarvon $16.20 
Cockatoo Island $34.60 
Coolgardie $8.30 
Cue $20.20 
Dampier $27.40 
Denham $16.20 
Derby $32.80 
Esperance $5.80 
Eucla $22.00 
Exmouth $28.70 
Fitzroy Crossing $39.70 
Goldsworthy $17.10 
Halls Creek $45.80 
Kalbarri $6.90 
Kalgoorlie $8.30 
Kambalda $8.30 
Karratha $32.80 
Koolan Island $34.60 
Koolyanobbing $9.20 
Kununurra $52.20 
Laverton $20.10 
Learmonth $28.70 
Leinster $19.70 
Leonora $20.10 
Madura $21.10 
Marble Bar $50.40 
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TOWN PER WEEK 
Meekatharra $17.40 
Mount Magnet $21.70 
Mundrabilla $21.60 
Newman $18.90 
Norseman $17.20 
Nullagine $50.30 
Onslow $34.00 
Pannawonica $25.60 
Paraburdoo $25.40 
Port Hedland $27.30 
Ravensthorpe $10.40 
Roebourne $37.80 
Sandstone $19.70 
Shark Bay $16.20 
Shay Gap $17.10 
Southern Cross $9.20 
Telfer $46.50 
Teutonic Bore $19.70 
Tom Price $25.40 
Whim Creek $32.50 
Wickham $31.50 
Wiluna $19.90 
Wittenoom $44.60 
Wyndham $49.00 

(2) Except as provided in subclause (3) of this clause, an employee who has: 
(a) a dependent shall be paid double the allowance prescribed in subclause (1) of this clause; 
(b) a partial dependent shall be paid the allowance prescribed in subclause (1) of this clause plus the difference 

between that rate and the amount such partial dependent is receiving by way of a district or location allowance. 
(3) Where an employee: 

(a) is provided with board and lodging by his/her employer, free of charge; or 
(b) is provided with an allowance in lieu of board and lodging by virtue of the award or an order or agreement made 

pursuant to the Act; 
such employee shall be paid 662/3 per cent of the allowances prescribed in subclause (1) of this clause. 
The provisions of paragraph (b) of this subclause shall have effect on and from the 24th day of July, 1990. 

(4) Subject to subclause (2) of this clause, junior employees, casual employees, part time employees, apprentices receiving 
less than adult rate and employees employed for less than a full week shall receive that proportion of the location 
allowance as equates with the proportion that their wage for ordinary hours that week is to the adult rate for the work 
performed. 

(5) Where an employee is on annual leave or receives payment in lieu of annual leave he/she shall be paid for the period of 
such leave the location allowance to which he/she would ordinarily be entitled. 

(6) Where an employee is on long service leave or other approved leave with pay (other than annual leave) he/she shall only 
be paid location allowance for the period of such leave he/she remains in the location in which he/she is employed. 

(7) For the purposes of this clause: 
(a) “Dependant” shall mean - 

(i) a spouse or defacto partner; or 
(ii) a child where there is no spouse or defacto partner; 
who does not receive a location allowance or who, if in receipt of a salary or wage package, receives no 
consideration for which the location allowance is payable pursuant to the provisions of this clause. 

(b) “Partial Dependant” shall mean a “dependent” as prescribed in paragraph (a) of this subclause who receives a 
location allowance which is less than the location allowance prescribed in subclause (1) of this clause or who, if 
in receipt of a salary or wage package, receives less than a full consideration for which the location allowance is 
payable pursuant to the provisions of this clause. 

(8) Where an employee is employed in a town or location not specified in this clause the allowance payable for the purpose 
of subclause (1) of this clause shall be such amount as may be agreed between Australian Mines and Metals Association, 
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the Chamber of Commerce and Industry of Western Australia and the Trades and Labor Council of Western Australia or, 
failing such agreement, as may be determined by the Commission. 

(9) Subject to the making of a General Order pursuant to s.50 of the Act, that part of each location allowance representing 
prices shall be varied from the beginning of the first pay period commencing on or after the 1st day in July of each year in 
accordance with the annual percentage change in the Consumer Price Index (excluding housing), for Perth measured to 
the end of the immediately preceding March quarter, the calculation to be taken to the nearest ten cents. 
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Reasons for Decision 
1 This is the unanimous decision of the Commission in Court Session.  The Commission is required by s 50A of the Industrial 

Relations Act 1979 (the Act) before July in each year to make a General Order (the State Wage order) setting the minimum 
wage applicable under s 12 of the Minimum Conditions of Employment Act 1993 to employees who have reached 21 years of 
age, and to apprentices and trainees.  The Commission is also to adjust rates of wages paid under State awards. 

2 The Commission placed advertisements in two local newspapers on 5, 7 and 11 May 2011 calling for public submissions.  The 
advertisement was also published on the Commission’s website and in the WA Industrial Gazette ((2011) 91 WAIG 443; 
[2011] WAIRC 00291). 

3 The Commission sat on 31 May, 1 and 7 June 2011 and heard oral submissions and evidence from the Hon Minister for 
Commerce, the Chamber of Commerce and Industry of Western Australia (Inc) (CCIWA) and the Trades and Labor Council of 
Western Australia (TLC).  Written submissions were received from Australian Hotels Association WA Branch (AHAWA), the 
Western Australian Council of Social Services Inc (WACOSS) and the Employment Law Centre (ELC).  Copies of all 
submissions were placed on the Commission’s website and the proceedings were webcast. 

SUMMARY OF POSITIONS 
The Hon Minister for Commerce 
4 The Minister submits that while the Western Australian economy is on a steady growth path there are still some sectors 

experiencing subdued conditions. Further, there continues to be risks in the global economy despite the broad improvements 
internationally in recent times. In order to balance the needs of employers and employees within the economic context, the 
minimum wage adjustment should be sustainable with respect to the viability and competitiveness of WA businesses.  The 
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appropriate increase for the State adult minimum wage is 2.75% or $16.20 per week which will maintain the real value of the 
State minimum wage and of award rates of pay.  

  
5 The Minister reiterates that an inflation-based percentage adjustment is a balanced, responsible and sustainable outcome in the 

context of the parameters that the Commission is required to take into consideration under s 50A of the Act; the current 
economic climate; the capacity of Western Australian businesses as a whole to afford an adjustment; and the needs of the low 
paid who are subject to the State industrial relations system. 

6 The Minister is mindful of the uneven recovery of the economy but submits that it is appropriate under s 50A(3)(d) for the 
Commission to consider the capacity to pay of employers as a whole.  The Minister’s reply submission presents a table (table 
14) in support of a submission that all relevant industries in Western Australia are profitable, with only six of the 18 listed 
industries recording a decrease in profitability for 2009-10.  The Minister also submits that employers in the WA system have 
not been subject to the same award, penalty rates and associated costs incurred by employers which are in the national 
industrial relations system and employ staff under modern award pay structures. 

7 Detailed submissions were made on each of the statutory criteria which the Commission is obliged to take into account.  The 
Minister submitted extensive statistical material from the Department of Treasury and Finance in support of his submission, 
and called evidence from Kurt Sibma, an Assistant Director in the Forecasting and Quantitative Services Division within the 
Department of Treasury and Finance.   

8 Mr Sibma’s evidence focussed on the overall outlook for the Western Australian economy as outlined in the State budget 
which was delivered on 19 May 2011, with a strong focus on the State’s labour market.  Overall, the WA economy is 
expanding at a solid pace, albeit that some sectors of the economy are growing more strongly than others.  He referred to a 
heightened level of fiscal restraint in WA households resulting in only modest growth in household discretionary spending.  
Activity in the State’s established housing market has also weakened noticeably since the withdrawal of federal government 
stimulus measures and an increase in home loan interest rates over the past 18 months.  At the same time, industries outside 
the resources sector have been challenged by the high Australian dollar whilst the State’s agriculture sector has been affected 
by extreme weather conditions, including a long dry spell in the wheatbelt and flooding in Carnarvon and the Gascoyne region 
of WA earlier this year.  Nevertheless, the overall outlook for the WA economy is generally quite positive. 

9 We set out below the major economic aggregates for WA as shown in table 4 of the Minister’s reply submission: 
Table four: 

Economic Forecasts -Major Economic Aggregates  
Western Australia 

 
Indicator  2009-10  

Actual  

2010-11  
Estimated 

Actual  

2011-12  
Budget 

Estimate  

2012-13  
Forward 
Estimate  

2013-14 
Forward 
Estimate 

Gross State Product (GSP)  4.3  4.0  4.5  4.0  4.0 

Gross State Income (GSI)  3.6  14.5  2.75  0.25  0.25 

Employment Growth  0.3  3.0  2.5  2.5  2.25 

Unemployment Rate  5.0  4.5  4.5  4.25  4.25 

Wage Price Index Growth  3.3  4.0  4.25  4.5  4.5 

Consumer Price Index Growth  2.5  2.75  3.0  3.25  3.25 

Chamber of Commerce and Industry of Western Australia (Inc) 
10 CCIWA requests that the Commission should award only a moderate increase to the adult rate of pay of $12.00 per week up to 

the tradesperson level and a $10.00 increase to wage levels above the tradesperson rate, with a proportionate increase to 
juniors, trainees and apprentices.  CCIWA submits this tiered approach is based upon a contemporary assessment of the facts 
and evidence to promote the role of the minimum wage as a safety net for low-paid employees.     

11 Although much of the uncertainty from the global financial crisis (GFC) in Australia has diminished, in light of the 
implications of an emerging two-speed or patchwork economy, CCIWA continues to advocate moderation in the consideration 
of any minimum wage adjustment in 2011.  The natural disasters affecting various areas of WA will affect the capacity and 
speed of recovery, and these difficulties and uncertainties are further exacerbated by the federal Government’s proposed 
imposition of a carbon tax on industry.  CCIWA emphasises that national business surveys show firms are still cautious about 
hiring staff, that there is uncertainty reflected in business and consumer confidence, and that consumer confidence remains 
fairly weak.   

12 CCIWA remains of the view that it is no longer sustainable that minimum wages should necessarily increase in each calendar 
year across all phases of the economic cycle; or where there is an increase, that the increase necessarily exceeds inflation.  
There is no legislative presumption that requires the Commission to award an increase in each and every State wage case that 
is at least equivalent to inflation or exceeds inflation.  CCIWA made detailed submissions regarding the tax/transfer system 
and cautioned that meeting the needs of low paid employees is not consistent with an elevated increase to the minimum wage 
that sacrifices jobs.  CCIWA contends the following are key considerations for the determination of the minimum wage: 
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• increases in the minimum wage influence the viability of businesses employing at minimum wage levels 
– if too high, the business may become unviable; 

• increases in the minimum wage must not reduce jobs, or have the potential to promote job loss or inhibit 
job creation – this is especially important now when economic indices indicate a significant downturn, 
business closures and rising unemployment; 

• the extent of reliance on increases to the minimum wage to assist low income employees must depend 
and interrelate with tax transfers, income supplementation and other measures provided by the federal 
and State Governments; and 

• increases in the minimum wage must not discourage productivity improvement or substitute for 
productivity bargaining. 

13  CCIWA notes various factors that contribute to some employees not reaching industrial agreements.  In relation to its support 
for subsidiary wage rates for junior employees, trainees and apprentices, CCIWA submits that given the current economic 
environment, industrial tribunals need to promote, rather than deter, youth employment, including in regional WA. 

Australian Hotels Association WA Branch 
14 AHAWA submits that the hospitality industry has experienced difficult conditions over recent periods. Many businesses have 

seen a decrease in income and a severe shortage of labour, and in particular, skilled labour.  Regional businesses are generally 
small and primarily sole traders or small partnerships. Businesses such as these often have few staff, with the responsibility 
falling on proprietors to work longer hours, as they cannot afford to pay employees due to increasing costs.   

15 Hospitality businesses have already incurred increased costs from recent changes to legislation involving banning indoor 
smoking and an increasing excise on alcoholic products.  Patronage has reduced as there has been less household disposable 
income.  Small business has been significantly affected by increased tariffs on utilities. The Carnarvon floods heavily affected 
the WA hospitality industry.  Income for businesses within the hospitality, tourism and retail sectors has reduced as Australians 
in general are choosing to travel to Bali and Asia, rather then holidaying in the State, as demonstrated by statistics from both 
the Australian Bureau of Statistics (ABS) and the Bali Tourism Board.  

16 AHAWA recommends that the federal minimum wage and the State minimum wage should be on par. As the State minimum 
wage is higher at $587.10, the federal minimum wage should rise from $569.90 and the State minimum wage should remain 
the same, or alternatively, transition over the next two years until the federal minimum wage catches up to it.  If there is to be 
an increase to the State minimum wage, consideration should be given to a 1.0% ($5.90) to 1.5% ($8.80) increase. 

Trades and Labor Council of Western Australia 
17 The TLC seeks a 5% increase to the minimum wage and to award wages which would be an increase of $29.36.  It refers to the 

recent Commonwealth Budget forecast that the national economy is forecast to grow at an above-trend rate in 2011-12 and 
2012-13.  It states that its claim is modest and reasonable, and takes into consideration a variety of factors impacting the WA 
and national economies.  The TLC also states that the cost of living impacts that fall disproportionately on low wage workers. 
It is lower than recent TLC claims that were based on the WA Wage Price Index (WPI). 

18 The TLC refers in detail to previous increases to the WA minimum wage, and also the corresponding movements in Average 
Weekly Earnings (AWE) and the WPI.  It gives consideration to those industry divisions with significant numbers of 
unincorporated businesses and concluded that industries that may predominate in the State award system are by no means fully 
sharing in WA’s economic expansion. 

19 The TLC contends that Consumer Price Index (CPI) should be disaggregated for low paid employees for whom some costs 
have more impact than others and it provided detailed submissions on this issue.  For seven out of the last ten years, the year-
on-year increase in costs for households has been higher than CPI.  It draws attention to the gender pay gap in WA continuing 
to be larger than the national gender pay gap and that it has appeared to be getting larger even as the national gap is getting 
smaller.  The TLC submits that while the minimum wage is not the only factor in determining the gender pay gap, it is likely 
that the gap will be worse if strong minimum wage increases do not occur on a regular basis. 

20 In relation to employer capacity to pay, the TLC refers to a study by the Workplace Research Centre of the impact of the 1 July 
2010 federal minimum wage increase of $26.00 per week on employers and employees to conclude that the impact had been 
slight.   The TLC also refers to the impact of minimum wages upon apprentices, and concluded that unless regular and 
generous increases in apprenticeship wages flow on from decisions such as those from the minimum wage, apprenticeships 
will become increasingly unattractive. 

21 The TLC called Professor Paul Flatau, Chair in Social Investment and Impact and Director of the Centre for Social Impact at 
the University of WA Business School to give evidence.   In Professor Flatau’s view, economic conditions in WA are presently 
strong and are projected to remain so for the foreseeable future.  Economic growth in WA’s major trading partners is also 
expected to remain strong in the foreseeable future.  Business investment and subsequently export growth are likely to be key 
drivers of economic growth in WA over the next four years, with household consumption also strengthening during this period. 

22 Professor Flatau produced data showing that the small increase in the real value of the WA minimum wage over the last decade 
compared to relatively strong growth in real AWE in WA means that the relative position of low paid workers reliant on State-
based minimum wages has worsened over the decade, which impacts adversely on the overall fairness of WA wage outcomes.  
When growth in the wages of low paid workers is constrained, the incentive for the unemployed and those marginally attached 
to the labour market to take on training opportunities, look for work and accept employment opportunities, is affected.  The 
latest available data show that the gender pay gap in Australia is 17.2% while the gap for WA is 27.1%.  On average, women 
in WA are earning what they do in Australia generally while men are earning considerably more. A rise in the WA minimum 
wage in real terms will act to work positively on the gender pay gap in WA.   
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WA Council of Social Services 
23 WACOSS has a particular interest in the adequacy of living standards and quality of life experienced by Western Australians 

living on a low income.  Many organisations in the community services sector are incorporated entities without significant or 
substantial trading or financial activities, and are therefore subject to the Commission’s jurisdiction. 

24 WACOSS’s submission shares similar principles with the TLC submission.  At a minimum, the increase should be 5.0%, or 
$29.36 per week.  The rationale for the claim takes into account a range of economic pressures in Western Australia, such as: 

•  A significant increase in the price of utilities which have increased by an average of 24.3%. 
•  Significantly larger increases for items that impact most on low income households, even though the overall CPI 

increase was 2.6% in the year to March 2011; and 
•  AWE in WA in the year to November 2010 increasing by 5.4%. 

25 Although the headline CPI increase for Perth in the year to March 2011 is 2.6%, while the rest of Australia (weighted average 
of eight capital cities) is 3.3%, Perth (and indeed the whole of WA) continues to be an expensive city in which to live, reflected 
by the CPI figures for Perth over the past five years.  WACOSS has long argued that the headline CPI figure is inadequate as a 
measure of the cost of living for low income earners due to the composition and weighting of the basket of goods used to 
calculate the CPI.  The Commission should have regard to the composition of low-income earners’ budgets when judging the 
adequacy of any proposed minimum wage increase with respect to the cost of living.  An approach that merely examines the 
‘headline’ CPI figure is inadequate.  An approach that merely aims to preserve the real value of the minimum wage by 
adjusting it by the headline CPI (2.6%) will in fact represent a reduction in the minimum wage’s real value. 

26 WACOSS draws the Commission’s attention to the community services sector and to WA having the largest gender pay gap of 
any State in Australia. While the national gender pay gap has remained relatively constant for the last two decades, fluctuating 
between 15% and 17%, the gap in WA has increased significantly. 

27  WACOSS submits that adequate minimum wages make a significant contribution to economic growth and efficiency.  
Increases in minimum wages are an effective way to improve incentives for jobless people.  WACOSS therefore urges the 
Commission to have regard for the high number of underemployed, and the positive impact a modest minimum wage increase 
will have on these vulnerable workers. 

The Employment Law Centre 
28 ELC submits that an adequate minimum wage protects employees from poverty.  The Australian economy has experienced 

significant growth throughout 2010 and the beginning of 2011, exceeding even the most optimistic forecasts for post-GFC 
recovery.  Households reliant on the minimum wage are under mounting pressure due to increases in consumer prices.  The 
Analytical Living Cost Index (ALCI) for employee households rose 4.5% for the year to the December quarter 2010.  Fuel and 
energy cost increases have been significant.  ELC supports ACOSS’s recommendation of an adequate minimum wage to 
reduce poverty among working households.  An increase to the minimum wage also is a way of addressing, amongst other 
things, gender pay inequity.  Participation in employment maintains personal dignity, pride, self-worth and connection to the 
community.  ELC endorses the 5% increase sought by TLC. 

CONSIDERATION 
29 The matters which the Commission is obliged to take into account are set out in s 50A(3) of the Act as follows: 

50A(3) In making an order under this section, the Commission shall take into consideration —  
  (a) the need to —  

(i) ensure that Western Australians have a system of fair wages and conditions of 
employment; 

(ii) meet the needs of the low paid; 
(iii) provide fair wage standards in the context of living standards generally prevailing 

in the community; 
(iv) contribute to improved living standards for employees; 
(v) protect employees who may be unable to reach an industrial agreement; 
(vi) encourage ongoing skills development; and 
(vii) provide equal remuneration for men and women for work of equal or comparable 
value; 

(b) the state of the economy of Western Australia and the likely effect of its decision on that 
economy and, in particular, on the level of employment, inflation and productivity in 
Western Australia; 

  (c) to the extent that it is relevant, the state of the national economy; 
(d) to the extent that it is relevant, the capacity of employers as a whole to bear the costs of 

increased wages, salaries, allowances and other remuneration; 
(e) for the purposes of subsection (1)(b) and (c), the need to ensure that the Western Australian 

award framework represents a system of fair wages and conditions of employment; 
  (f) relevant decisions of other industrial courts and tribunals; and 
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  (g) any other matters the Commission considers relevant. 
Coverage of the Order to Issue 
30 We have been assisted by the careful and detailed submissions before us and approach the task of setting the minimum wage 

for 2011 in the following manner.  All persons appearing in these proceedings acknowledge that the minimum wage which 
will be set by the order to issue from these proceedings will not apply to all employers and employees in WA even though the 
language particularly in s 50A(3)(a), (b) and (d) might suggest otherwise.  As a result of s 26 of the Fair Work Act 2009 (Cth) 
(FW Act) the minimum wage set from these proceedings is likely to have application principally to businesses in the private 
sector which are unincorporated.  We received submissions and some recent data regarding that coverage.  We do not see it 
necessary to reconsider our conclusion in the 2009 State Wage Order decision, and no-one requested that we do so, that of the 
approximately 30% of State’s workforce (both public and private sector), the State Wage order directly affects approximately 
2.2% of WA employees with a further 1.8% indirectly affected ((2009) 89 WAIG 735 at 739; [2009] WAIRC 00375 at [37]).  

The Statutory Criteria 
31 Turning to the matters we are obliged to take into consideration, the concept of “fairness” in relation to wages and conditions 

of employment (s 50A(3)(a)(i)), and in relation to wage standards in the context of living standards generally prevailing in the 
community (s 50A(3)(a)(iii)), suggest to us that changes to wages and living standards which have occurred since the 2010 
State Wage order provide a useful starting point.  The CPI for Perth to the March quarter has increased by 2.6% and by 2.75% 
on an annual average basis.  On this occasion, the TLC, WACOSS and ELC have presented material to show that the CPI 
underestimates the increases in cost of living expenses experienced by low paid employees.   

32 ELC, WACOSS and TLC each emphasises the increases in living costs for low paid employees and reference was made to the 
ABS Analytical Cost of Living Index which shows an annual increase in living costs for employee households of 4.9% in the 
March quarter 2011.  The index also shows that for seven out of the last ten years, the year-on-year increase in costs for 
households has been higher than the CPI.  We consider that this evidence is to be taken into consideration within the concept 
of “fairness” in relation to wages and conditions of employment, and in relation to wage standards in the context of living 
standards generally prevailing in the community - although by themselves they are not determinative.   

33 Further assistance regarding the changes to wages and living standards generally prevailing in the community can be seen in 
part by movements in both the WPI and AWE.  The annual average growth in the WPI in WA has been 3.8% and in AWE has 
been 4.7%.  In relation to the AWE movement we acknowledge it will necessarily measure earnings across the State, including 
of employees in relatively high-wage sectors such as mining which are not likely to be representative of wages and living 
standards generally prevailing in the community, and accordingly attach lesser weight to that index. We recognise, as the 
Minister submits at paragraph 36, and for the reasons that the Minister states, that minimum wage adjustments remain the 
primary mechanism for maintaining the purchasing power of employees in low-paid sectors of employment with limited 
ability to bargain (s 50A(3)(a)(v)).     

34 Of relevance too is the material from both the Minister (submission at p 6) and from Professor Flatau (witness statement figure 
1) that the minimum wage has declined relative to average earnings in the past decade in both nominal and real terms.  Over 
the period 2000-2010, the real adult minimum wage in WA has increased by 8.4%-8.5% while the real increase in Average 
Weekly Ordinary Time Earnings was 28.4% and the AWE has increased by between 28% and 30%.  This demonstrates that 
the relative position of low paid workers reliant on the WA minimum wage has worsened over the decade compared to wage 
earners in the community generally, which impacts adversely on the overall fairness of the minimum wage in WA.  

35 CCIWA submits (at paragraph 42) that there is no legislative presumption that requires the Commission to award an increase 
in each and every State wage case that is equivalent to inflation or exceeds inflation.  We nevertheless consider that it is 
difficult to take into consideration the need to meet the needs of the low paid (s 50A(3)(a)(ii)) and the need to contribute to 
improved living standards for employees (s 50A(3)(a)(iv)) without giving some weight to measures which are available to 
assess the relative value of the minimum wage over time.  A benefit of increasing the minimum wage lies in it making 
employment attractive to those who are unemployed and able to work and it can also contribute to productivity levels of small 
businesses. 

36 In relation to the need to protect employees who may be unable to reach an industrial agreement (s 50A(3)(a)(v)), we accept 
the observation of the Minister that the bargaining power of employees in lower paid sectors of the labour market is affected 
by their skill level, age, gender profile and working hours arrangements.  Employees unable to reach an industrial agreement 
are more likely to be female, low-skilled, under 24 years old and perhaps employed in a non-permanent job.  Their ability to 
improve their labour market position through collective or individual bargaining may be limited.  Community and social 
service employees, and sales employees have a relatively high reliance on minimum award rates of pay (Minister submission, 
table 7).  We recognise also, as did CCIWA, that particularly since 2006, the number of industrial agreements registered has 
declined but this is likely to be for reasons not related to past increases to the minimum wage.  We consider that an increase to 
the minimum wage will protect such employees. 

37 The Minister in particular points to the need to encourage ongoing skills development (s 50A(3)(a)(vi)) whilst recognising that 
ongoing reform of apprenticeship and traineeships is not a matter of itself for these proceedings.  We recognise that a separate 
review of State awards would ordinarily provide a vehicle for such reform in WA, although to do so in advance of the 
proposed legislative reform which is referred to in the Minister’s attachment B would appear premature.  In relation to 
increases in the minimum wage, we note that the total number of people entering into apprenticeships and traineeships has 
remained broadly consistent over a number of years and it appears likely that past increases to the minimum wage have not 
had a significant impact upon this.   

38  The obligation on us to take into consideration the need to provide equal remuneration for men and women for work of equal 
or comparable value (s 50A(3)(a)(vii)) was also emphasised in these proceedings.  We have found it helpful to distinguish 
between that need and the gender pay gap, as the TLC did in its oral submission.  As recognised by TLC, there is no attempt to 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1013 
 

put any evidence before us of a significant change between the relative numbers of men and women who are receiving the 
minimum wage.  We recognise that in the private sector in Australia, women are much more likely than men to be dependent 
on the award rate and therefore annual increases to the minimum wage (T. Jefferson and A. Preston (2010) Labour Markets 
and Wages in Australia in 2009, Journal of Industrial Relations Vol 52 p.347). 

39 In relation to the gender pay gap, there is no question that the gender pay gap in WA is greater than any other State, and indeed 
for the nation as a whole.  The reasons for this are complex, and there are inherent limitations to the role which the minimum 
wage can play in reducing the overall gender pay gap, as has been recognised in the FWA Research Report 5/2011 at page 69 
to which we were referred.  That report further reflects (at p 49) on the causes and dimensions of the gender pay gap identified 
by the International Labour Organisation (table 3.1) such as: 

• years of education; 

• fields of specialisation; 

• seniority in the job; 

• size of the enterprise; 

• women underrepresented in higher paid jobs; 

• women and men concentrated in different segments of the same broad occupations; 

• women over-represented in part-time work; 

• differences in the number of hours devoted to paid work (men work longer hours (in paid work) than women); 

• different job titles (and pay) for the same or similar occupations; 

• undervaluation of the skills, competencies and responsibilities associated with ‘female’ jobs; 

• gender biases in job evaluation methods; and 

• gender biases in job remuneration systems. 
40 The scope for us to address these issues in State Wage Order proceedings is necessarily limited and it prompts us to again draw 

attention to the capacity, as yet unexplored, within Principle 10.1 of the State Wage Principles to allow the Commission to 
enquire into the issue subject to an application being referred to the Commission.  Nevertheless, we consider it is more likely 
that women are more reliant on the minimum wage than men. 

41 We once again express our thanks to the Department of Treasury and Finance in presenting evidence to us regarding the 
economic outlook of the global, national and WA economies.   In relation to WA, we observed in our 2010 decision that there 
were indications that WA was on a relatively sturdy footing towards recovery.  The evidence before us now is that overall, the 
WA economy is expanding at a solid pace, albeit that some sectors of the economy are growing more strongly than others.  
Consumer spending is subdued, however the outlook for business investment in WA is positive.   

42 Conditions in the labour market have improved since the GFC.  Employment growth has gathered pace since 2009 and the 
outlook for employment demand is quite positive.  WA’s participation rate is the highest of all States at 68.2% over the 12 
months to April 2011 and WA’s unemployment rate is likely to remain relatively low in 2011-12 at 4.5%, which is lower than 
the average of 4.9% over the last decade.  Wages growth is just below the long-term average. 

43 The evidence before us shows that the WA economy as a whole is recovering strongly from the economic crisis of 2009.  
However there are risks to the otherwise positive outlook.  Parts of the State have been affected by unfortunate weather events.  
There remain some ongoing effects from the GFC in that a weak housing market and subdued consumer spending has 
contributed to difficult trading conditions showing in the retail and hospitality sectors, both of which will contain employers 
and employees likely to be affected by increases to the WA minimum wage.  Even though retail sales have improved, 
registering a 0.8% increase in April 2011, this increase is from a low base.  We are obliged to take into account the capacity of 
employers as a whole to bear the costs of increased wages, salaries, allowances and other remuneration (s 50A(3)(d)) and do 
so by moderating somewhat the size of the increase we might otherwise have considered awarding.   

44 We are obliged also to consider the likely effect of our decision on the WA economy and, in particular, on the level of 
employment, inflation and productivity in WA.  In doing so, we note that there is no evidence before us of the likely effects on 
those factors of previous increases we have awarded to the minimum wage.  We consider that is consistent with the 
conclusions of Professor David Plowman, of the Graduate School of Management, University of WA, in his 2006 report to the 
Commission.  This report analysed the operation of the WA minimum wage between 1990 and 2005 and concluded, amongst 
other things, that there has been little minimum wage effect on the economy as a whole, and weak effect on those sectors with 
higher levels of low paid employees.  Minimum wage increases have had only minor effects on employment.  In particular, 
Professor Plowman suggests that aggregate demand in the WA economy moderates, to a considerable extent, any minimum 
wage effects.  The absence of any evidence, or submission, in the four State Wage cases we have held since Professor 
Plowman’s report to us, allows us to conclude that his conclusions are still valid.  We have noted the relatively strong position 
of the WA economy as a whole and the positive outlook for the economy.  We conclude that the increase to the minimum 
wage which arises from this decision too will have little effect on the level of employment, inflation and productivity in WA. 

45 The information before us shows that the national economy is performing well relative to other developed economies.  Recent 
natural disasters impacted on growth in the first quarter of 2011 with the national economy shrinking by 1.2%.  However, the 
Commonwealth Government predicts above-trend growth in GDP of 4.0% in 2011-12, and of 3.75% in 2012-13.  Retail sales 
rose 1.1% in April 2011 which lends some support to that prediction.  The Reserve Bank of Australia has increased the official 
cash rate four times during 2010 and there is anticipation of at least one further rate rise in 2011.  Employment has grown 
above-trend and unemployment has declined to just under 5%.    
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46 We are to take into consideration relevant decisions of other industrial courts and tribunals (s 50A(3)(f)) and note formally that 
the minimum wages in the other States were increased in 2010 and that WA’s minimum wage is less than the minimum wages 
in NSW and Queensland and more than in the remaining States.  Those States’ minimum wages are now not applicable to 
private sector employment in those States; the minimum wage that is applicable to private sector employment in those States, 
and which we do consider to be more relevant however, is the minimum wage applicable to employers and their employees in 
WA who are covered by the national system.  We note in particular that the minimum wage to be set in these proceedings will 
apply to the same types of businesses, and in the same industry sectors in the national system; the difference between those 
businesses in the national system and those in the WA system is not a difference in capacity or location, but only in the 
employer’s business structure.  Following the June 2011 decision of Fair Work Australia in its Annual Wage Review ([2011] 
FWAFB 3400) the national minimum wage increased by 3.4% from $569.90 to $589.30.  

47 Even though there is some correlation between the level of the WA minimum wage and the level of the minimum wages set by 
other States’ industrial courts and tribunals, for historical reasons, the national and WA minimum wages are set at different 
levels.  The increase resulting from this decision will again mean that the WA minimum wage will be higher than the national 
minimum wage.  There was no support for the AHAWA’s submission that there should be no increase to the WA minimum 
wage which would also allow an alignment to occur between them and we consider that s 50A(3) would not permit this to 
occur merely to achieve such an alignment. 

CONCLUSION 
48 Necessarily, our decision takes into consideration the evidence and submissions before us.  Whilst it may be expected that the 

evidence and submissions will be similar on each occasion we sit to consider setting the WA minimum wage, it is the case that 
there is scope on each occasion for evidence to be directed to particular factors upon which persons wish to place particular 
emphasis.  On this occasion, the evidence from both the Minister and TLC WA, including that from Professor Flatau 
highlighted the decline in the value of the WA minimum wage relative to average earnings over the last decade.  We consider 
the WA minimum wage is a vital contributor to maintaining a reasonable standard of living in the context of living standards 
generally. It is an important component of a broader safety net to ensure that WA has a system of fair wages and conditions. 

49 We consider that this as a separate issue would encourage consideration of a significant increase in the minimum wage.  It is, 
however, only one of the issues relevant to the matters which we are obliged to take into consideration in the context of the 
State’s economy.  There is no argument that the business cycle and its impact on wage increases and the capacity to pay of the 
overall economy is a relevant consideration and we have referred to those sectors of the economy still showing effects of the 
GFC.  We have noted that the employees who will receive the benefit of the increase arising from this decision are a relatively 
small number of employees in the private sector who are on, or just above, the minimum wage and therefore who are unable to 
bargain for higher wages.  It will not directly affect those in the private sector who are paid above the minimum wage and has 
no relevance to, or application in, the public sector. 

50 On this occasion, we favour a flat-dollar increase rather than a percentage increase.  This in large part is due to the emphasis 
we wish to place upon those employees who are on the minimum wage or slightly above it rather than those on higher award 
wages together with the absence of any evidence of issues having arisen from any compression of award relativities from past 
flat-dollar increases.   

51 We consider that the balance of the evidence and submissions before us in the context of the considerations under s 50A(3) of 
the Act permits an increase to the minimum wage which tends more towards addressing in a modest way the decline in the 
value of the WA minimum wage relative to average earnings than an increase based principally upon the notions of 
maintaining purchasing power and set the WA minimum wage at $607.10 per week. 

52 The presumption in s 50A(5) of the Act that the State Wage order takes effect on 1 July in the year it is made and the minimum 
wage to be set also takes effect from that date.  The new minimum wage will take effect from the commencement of the first 
pay period on or after 1 July 2011. 

53 We are obliged by s 50A(4) to ensure, to the extent possible, that there is consistency and equity in relation to the variation of 
awards.  No person appearing submitted that we should not correspondingly adjust rates of wages paid under awards.   Given 
that position, and the role of awards in providing fair wage standards, we will adjust award wages by $19.90 per week from the 
first pay period on or after 1 July 2011.  The increase will apply only to employees who are paid the award wage; any wage 
paid over the award wage is able to be used to offset the increase. 

The Minimum Weekly Rate of Pay Applicable to Apprentices and Trainees 
54 Section 50A(3)(a)(vi) requires the Commission to take into consideration the need to encourage ongoing skills development.  

The evidence before us shows that previous minimum wage increases for apprentices and trainees have not discouraged their 
uptake in WA.  No submissions were put to us on this occasion to warrant a departure from the manner by which the 
Commission has previously set minimum wages applicable to adult apprentices.  We propose to apply the increase to adult 
apprentices, other apprentices and to trainees in accordance with the usual practice of the Commission.   

Industry/Skill Levels 
55 As in previous years, the Minister has provided an updated industry/skill level classifications table based on advice from the 

Department of Education and Training.  This updated table will be included in Attachment A to the 2011 State Wage order to 
issue. 

THE STATE WAGE PRINCIPLES 
56 No person suggested that any change is required to be made to the State Wage Principles.  Section 50A(1)(d) of the Act obliges 

the Commission to set out a statement of principles to be applied and followed in relation to the exercise of jurisdiction to set 
the wages, salaries, allowances or other remuneration of employees or the prices to be paid in respect of their employment.  
The Statement of Principles July 2011 to issue remains unchanged from the Statement of Principles July 2010 apart from the 
necessary and consequential amendments to Principle 9. 
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MINUTE OF PROPOSED GENERAL ORDER 
57 A minute of proposed General Order now issues.  The Commission should be advised by 2.00pm on Tuesday, 14 June 2011 

whether or not a speaking to the minutes is requested.  If a speaking to the minutes is necessary, it will be dealt with on the 
papers and written submissions should be received by 10.00am on Thursday, 16 June 2011. 
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 Mr J Ridley and with him, Ms J Ridge on behalf of the Chamber of Commerce and Industry of WA 
(Inc.) 
Mr A Clark, Ms E Palmer and with them, Dr T Dymond on behalf of the Trades and Labor Council of 
WA 

 

General Order 
THE COMMISSION IN COURT SESSION in accordance with section 50A(1) of the Industrial Relations Act 1979 hereby makes 
the following General Order to be known as the 2011 State Wage order and thereby orders as follows: 

1. THAT the 2011 State Wage order takes effect on 1 July 2011. 
2.   THAT the General Order which issued in matter No. APPL 2 of 2010 ((2010) 90 WAIG 575) is rescinded with 

effect on and from the commencement of the first pay period on or after 1 July 2011. 
3. THAT the Minimum Weekly Rate of Pay applicable under section 12 of the Minimum Conditions of 

Employment Act 1993 to an employee who has reached 21 years of age and who is not an apprentice shall be 
$607.10 per week on and from the commencement of the first pay period on or after 1 July 2011. 

Apprentices 
4. THAT the Minimum Weekly Rate of Pay applicable under section 14 of the Minimum Conditions of 

Employment Act 1993 to an apprentice whose training contract specifies they are undertaking an apprenticeship 
(“apprentice”) shall be: 
(a) In relation to that class of apprentice to whom an award or a relevant award applies where an 

employer-employee agreement is in force, the minimum weekly rate of pay shall be the rate of pay 
that applies to that class of apprentice under the award where the award applies or the relevant award 
where an employer-employee agreement is in force. 

(b) In relation to that class of apprentice to whom an award does not apply and to whom there is no 
relevant award to apply if an employer-employee agreement is in force or is subsequently entered 
into, the minimum weekly rate of pay shall be the rate of pay determined by reference to apprentices’ 
rates of pay in the Metal Trades (General) Award which operate on and from the commencement of 
the first pay period on or after 1 July 2011:  
 1 July 2011 

Four Year Term  
First year $294.38 
Second year $385.50 
Third year $525.68 
Fourth year $616.79 
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 1 July 2011 

Three and a Half Year Term  
First six months $294.38 
Next year $385.50 
Next year $525.68 
Final year $616.79 
Three Year Term  
First year $385.50 
Second year $525.68 
Third year $616.79 

5. THAT the Minimum Weekly Rate of Pay applicable under section 14 of the Minimum Conditions of 
Employment Act 1993 to an apprentice who has reached 21 years of age shall be $525.70 per week on and from 
the commencement of the first pay period on or after 1 July 2011. 

Trainees 
6. THAT the Minimum Weekly Rate of Pay applicable under section 14 of the Minimum Conditions of 

Employment Act 1993 to an apprentice whose training contract specifies they are undertaking a traineeship 
(“trainee”) shall be: 
(a) In relation to that class of trainee to whom an award applies or a relevant award applies where an 

employer-employee agreement is in force, the minimum weekly rate of pay shall be the rate of pay 
that applies to that class of trainee under the award where an award applies or the relevant award 
where an employer-employee agreement is in force. 

(b) In relation to that class of trainee to whom an award does not apply and to whom there is no relevant 
award to apply if an employer-employee agreement is in force or is subsequently entered into, the 
minimum weekly rate of pay at the relevant Industry/Skill level as determined by reference to 
Attachment A hereunder, shall be the rate of pay based on the Metal Trades (General) Award 
contained in Table 1 as follows: 

Table 1 
The following rates of pay apply on and from the commencement of the first pay period on or after 1 July 2011: 

Industry/Skill Level A 
School Leaver Year 10 

$ 
Year 11 

$ 
Year 12 

$ 
 208.00 248.00 306.00 

Plus 1 year out of school 248.00 306.00 354.00 
Plus 2 years 306.00 354.00 414.00 
Plus 3 years 354.00 414.00 474.00 
Plus 4 years 414.00 474.00  
Plus 5 years or more 474.00   

Industry/Skill Level B 
School Leaver Year 10 

$ 
Year 11 

$ 
Year 12 

$ 
 208.00 248.00 297.00 

Plus 1 year out of school 248.00 297.00 339.00 
Plus 2 years 297.00 339.00 399.00 
Plus 3 years 339.00 399.00 456.00 
Plus 4 years 399.00 456.00  
Plus 5 years or more 456.00   

Industry/Skill Level C 
School Leaver Year 10 

$ 
Year 11 

$ 
Year 12 

$ 
 208.00 248.00 290.00 

Plus 1 year out of school 248.00 290.00 326.00 
Plus 2 years 290.00 326.00 366.00 
Plus 3 years 326.00 366.00 411.00 
Plus 4 years 366.00 411.00  
Plus 5 years or more 411.00   

 (c) For any class of trainees under this subclause undertaking a traineeship that is not provided for in 
Attachment A, the minimum weekly rate of pay shall be the rate of pay in Industry/Skill Level C. 

Australian Qualification Framework (AQF) 
(d) For a trainee in this class undertaking an AQF4 traineeship the minimum weekly rate of pay shall be 

the weekly wage rate for an AQF3 trainee at Industry/Skill Levels A, B or C as applicable with the 
addition of 3.8% of that wage rate. 
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Part-time and School-Based Trainees 
(e)  This provision shall apply to trainees who undertake a traineeship on a part-time basis, or as a school-

based trainee, by working less than full-time hours and by undertaking the approved training at the 
same or lesser training time than a full-time trainee. 
(i)  School-based trainees will receive the following minimum hourly rates of pay, as for school 

leavers: 
 Current year of schooling 

 
Wage levels Year 11 

 
Year 12 

 
A $6.53 $8.05 

B $6.53 $7.82 

C $6.53 $7.63 

(ii)  The minimum hourly rate of pay for part-time trainees shall be calculated by taking the full-
time rates expressed in Clause 6(b) Table 1 and dividing that rate by 38 in accordance with 
section 10 of the Minimum Conditions of Employment Act 1993 (WA). 

(iii) As per the requirement under 60E(1)(iv) of the Vocational Education and Training Act 1996 
(WA), any time spent by a trainee in performing his or her obligations under the training 
contract and in being trained and assessed under the contract, whether at the employer’s 
workplace or not, is to be taken for all purposes (including the payment of remuneration) to 
be time spent working for the employer. 

 (f) In relation to that class of trainee to whom an award applies or a relevant award applies where an 
employer-employee agreement is in force and who has reached 21 years of age, the minimum weekly 
rate of pay is the rate of pay that applies to that class of trainee determined by reference to the highest 
weekly wage rate for the skill level relevant to the traineeship under the award or under the relevant 
award where an employer-employee agreement is in force. 

(g) In relation to that class of trainee to whom an award does not apply and to whom there is no relevant 
award to apply if an employer-employee agreement is in force or is entered into and who has reached 
21 years of age, the minimum weekly rate of pay shall be that determined by reference to the highest 
weekly wage rate for the skill level relevant to the traineeship set out below: 
On and from the commencement of the first pay period on or after 1 July 2011: 

 Industry/Skill Level A $474.00 per week 
 Industry/Skill Level B $456.00 per week 
 Industry/Skill Level C $411.00 per week 

7. THAT 
 (a) The rates of pay applicable to trainees under the following awards be adjusted in accordance with the 

formula outlined in sub-clause (b). 
(i) AWU National Training Wage (Agriculture) Award 1994; 
(ii) Food Industry (Food Manufacturing or Processing) Award; 
(iii) Furniture Trades Industry Award; 
(iv) Licensed Establishments (Retail and Wholesale) Award 1979; 
(v) Metal Trades (General) Award; 
(vi) Motor Vehicle (Service Station, Sales Establishments, Rust Prevention and Paint Protection) 

Industry Award No. 29 of 1980; 
(vii) Printing Award; 
(viii) Sheet Metal Workers’ Award No. 10 of 1973; 
(ix) The Shop and Warehouse (Wholesale and Retail Establishments) State Award 1977;  
(x) Soft Furnishings Award; and 
(xi) Vehicle Builders' Award 1971. 

(b) Trainee rates be adjusted as follows:  
(i) Industry/Skill Level A, B and C top rates are increased by 80% of the arbitrated safety net 

adjustment.  Each result is then rounded to the nearest dollar.  
(ii) All other Industry/Skill Level A, B and C rates are increased by a percentage of the 

unrounded result of the first step.  Each result is then rounded to the nearest dollar.  
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(iii) However, if an existing rate in Industry/Skill Level B or C is the same as an existing rate in 
Industry/Skill Level A or B, the former is adjusted in line with the latter rate in order to 
maintain consistency. 

Award Rates of Pay 
8. THAT weekly rates of pay for adults in each award of the Commission, other than those set out in Schedule 1, 

be increased by $19.90 per week on and from the commencement of the first pay period on or after 1 July 2011 
and that this increase shall be subject to absorption in the same terms as previous State Wage decisions. 

9. THAT any increase to wages resulting from this State Wage order on and from the commencement of the first 
pay period on or after 1 July 2011, unless provided for elsewhere, shall be calculated on the basis that: 
(a) Where the award prescribes an adult fortnightly rate of pay, the fortnightly rate of pay is increased by 

$39.80 per fortnight. 
(b) Where the award prescribes an adult annual rate of pay, the annual rate of pay is increased by 

$1038.00 per annum. 
(c) Where the award prescribes an adult hourly rate of pay, the hourly rate of pay is increased by the 

amount of $19.90 per week divided by the number of ordinary hours of work prescribed by the 
relevant award for a full-time employee.  Where applicable, casual loadings are to be calculated based 
on the hourly rate. 

10. THAT where an award rate other than an adult rate is determined by reference to a percentage of the adult rate 
or some other formula, those award rates shall be varied on the basis of that percentage or formula to take into 
account the application of this State Wage order increase of $19.90 per week to the adult award wage on and 
from the commencement of the first pay period on or after 1 July 2011. 

11. THAT increases under previous State Wage Case decisions prior to 1 July 2011, except those resulting from 
enterprise agreements, are not to be used to offset this State Wage order increase of $19.90 per week. 

12. THAT on and from 1 July 2011 all awards which contain a Minimum Adult Award Wage Clause or provision 
be varied by: 
(a) Deleting the words “$587.20 per week payable on and from the first pay period on or after 1 July 

2010” and inserting in lieu the words “$607.10 per week payable on and from the commencement of 
the first pay period on or after 1 July 2011”. 

(b) Deleting the words “$510.75 per week on and from the commencement of the first pay period on or 
after 1 July 2010” in the Adult Apprentices section and inserting in lieu the words “$525.70 per week 
on and from the commencement of the first pay period on or after 1 July 2011”. 

(c) Deleting the date “1 July 2010” wherever it appears and inserting in lieu the date “1 July 2011”. 
(d) Deleting the words “2010 State Wage order decision” wherever they appear and inserting in lieu the 

words “2011 State Wage order decision”. 
Statement of Principles 
13. THAT the Statement of Principles – July 2010 under the General Order in matter No. Appl 2 of 2010 be 

replaced by the Statement of Principles – July 2011 in Schedule 2. 
Publication 
14. THAT the Registrar publish in the Western Australian Industrial Gazette and on the Commission's website the 

clauses of the awards varied by Clauses 8-10 of this State Wage order incorporating the amendments made. 

(Sgd.)  A R BEECH, 
 Chief Commissioner, 
[L.S.] Commission In Court Session. 
ATTACHMENT A 

INDUSTRY / SKILL   LEVEL   A  (as at May 2011) 
TRAINEESHIP TITLE CERTIFICATE LEVEL 

Aeroskills Industry (MEA)  
Aeroskills (Aircraft Mechanical)  II 
Aeroskills Engineer - Avionics Diploma 
Aeroskills Engineer – Mechanical  Diploma 
Aviation (AVI)  
Aviation Flight Operations II & III 
Aviation Ground Operations & Service II & III 
Beauty (WRB)  
Beauty Services III 
Beauty Therapy IV 
Business Services (BSB)  
Business Administration III & IV 
Business II & III & IV 
Customer Contact  III & IV 
Frontline Management IV 
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TRAINEESHIP TITLE CERTIFICATE LEVEL 

Business Services (BSB)—continued  
Legal Administration III & IV 
Legal Assistant IV 
Recordkeeping III & IV 
Marketing IV 
Human Resources IV 
Medical Administration III 
Union Recruitment and Organising IV 
Civil Construction (RII)  
Bituminous Surfacing  II & III 
Civil and Structural Engineering Draftsperson Diploma 
Civil Construction II & III 
Civil Construction Manager Diploma 
Civil Construction Senior Designer Advanced Diploma 
Civil Construction Senior Manager Advanced Diploma 
Civil Construction Supervisor IV 
Civil Construction Designer  IV & Diploma 
Civil Foundations III 
Plant Operations III 
Pipelaying III 
Public Works Engineering Technical Officer Diploma 
Road Marking III 
Road Construction and Maintenance III 
Bridge Construction & Maintenance III 
Trenchless Technology III 
Tunnel Construction III 
Community Services (CHC)  
Career Development Officer  III & IV 
Community Care Work III 
Community Services (Aged Care Work) III & IV 
Community Services (Children’s Services) III 
Community Services (Youth Work) III 
Community Services Contact Work II 
Community Services Support Work II 
Community Services Work II & III & IV 
Disability Work III & IV 
Aboriginal & Islander Education Worker III & IV 
Aboriginal Child Care Work III 
Child Care Worker Diploma 
Before & After School Care Supervisor Diploma 
Bi-Lingual/Bi-Cultural Community Services Work II & III 
Christian Ministry Work III & IV & Diploma 
Out of School Hours Care Work IV 
Social Housing Work III & IV 
Protective Care Worker IV 
Youth Work  IV 
Construction Plumbing and Services (CPC)  
Building Maintenance II 
Dogging III 
Drainage II 
General Construction II 
General Construction (Demolition) III 
Estimating (Housing) IV 
Marble and Granite Edge Mason II 
Site Management IV 
Scaffolding III 
Rigging III 
Steel fixing III 
Residential Drafting  IV 
Correctional Services (CSC)  
Correctional Practice (Custodial) III & IV 
Correctional Practice III & IV 
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TRAINEESHIP TITLE CERTIFICATE LEVEL 

Financial Services (FNS)  
Financial Services III & IV 
Financial Services (Accounts Clerical) III 
Financial Services (Financial Practice Support) IV 
Financial Services (Accounting) IV 
Financial Services (Superannuation) IV 
Financial Services Bookkeeping IV 
Insurance Services III & IV 
Drilling(RII)  
Drilling Operations II & IV 
Driller III 
Drilling (Mineral Exploration)  II, III & IV 
Electricity Supply – Generation (UEP)  
ESI Generation (Electrical/Electronic) IV 
ESI Generation (Mechanical) IV 
ESI – Generation Operations Manager Diploma 
Electrical/Electronic Service Technician Diploma 
ESI Generation (Operations) III & IV 
ESI Generation (Systems Operations) IV 
Electricity Supply – Transmission, Distribution, Rail (UET)  
ESI Cable Jointing III 
ESI  - Power Systems Manager Diploma & Adv Diploma 
ESI Distribution (Powerline) III 
Lineworker (Transmission) III 
Electrotechnology (UEE)  
Antennae Equipment II 
Appliance Servicing - Refrigerants II 
Business Equipment Servicing II 
Fire Alarms Servicing II 
Hazardous Areas IV 
Refrigeration and Air Conditioning Systems IV 
Remote Area Essential Service II 
Electrotechnology Systems Electrician IV 
Computer Assembly & Repair  II 
Computer Systems  IV 
Computer Systems Engineer Diploma & Adv Diploma 
Data and Voice Communications II & III 
Electrical/Electronic Service Technician Diploma 
Electrical Engineer Diploma & Adv Diploma 
Electronic Assembly II 
Electronics II 
Electronics and Communications IV 
Electronics & Communications Engineering Diploma & Adv Diploma 
Industrial Electronics and Control IV 
Renewable Energy II 
Security Assembly and Setup II 
Video and Audio Systems IV 
Winding and Assembly II 
Floristry (WRF)  
Floristry III & IV 
Food Processing (FDF)  
Food Processing  III 
Food Processing (Wine) III 
Food Processing (Sales) III 
Pharmaceutical Manufacturing III 
Production Line Supervisor IV 
Furnishing (LMF)  
Soft Furnishing III 
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TRAINEESHIP TITLE CERTIFICATE LEVEL 

Gas Industry (UEG)  
Gas Operations III & IV 
Gas Industry Advanced Technician Advanced Diploma 
Gas Industry Operations  II, III & IV 
Gas Industry Technician Diploma 
Gas Operations III & IV 
Information and Communication Technology (ICA)  
Information Technology II & III 
Information Technology (Networking) IV 
Information Technology (Websites) IV 
Information Technology (Multimedia) IV 
Information Technology (Support) IV 
Information Technology (Systems Analysis & Design) IV 
Laboratory Operations(MSL)  
Sampling and Measurement II 
Laboratory Skills III 
Laboratory Techniques IV 
Laboratory Technology Diploma 
Senior Laboratory Technician Advanced Diploma 
Local Government (other than operational works) (LGA)  
Local Government  II & III 
Local Government Administration IV 
Local Government Planning IV 
Ranger IV 
Trainee Community Ranger III 
Manufacturing (MSA)  
Aluminium Window and Frames II 
Aluminium Windows and Frames Manufacturing II 
Glass Processor II 
Manufacturing Equipment Operation III 
Manufacturing Team Leader IV 
Surface Preparation and Coatings Application III 
Metal and Engineering (MEM)  
Engineering Assistant Advanced Diploma 
Engineering Production II 
Engineering Technician III 
Draftsperson Diploma 
Production Systems (Surface Finishing) III 
Engineering (Advanced Trade) Diploma 
Engineering – Higher Engineering Trade IV 
Metallurgical Technician  Diploma & Adv Diploma 
Production Systems (Foundry) III 
Production Systems (General Engineering) III 
Production Systems (Surface Finishing) III 
Metalliferous Mining (RII)  
Underground Metalliferous Mining  II & III & IV 
Underground Metalliferous Mining Manager Diploma 
Museum and Library/Information Services (CUL)  
Library and Information Services II & III & IV 
Museum Practice II & III 
Plastics, Rubber and Cablemaking (PMB)  
Plastics III 
Process Manufacturing III 
Polymer Technology IV 
Plastics – Film III 
Plastics – Blow Moulding III 
Plastics – Extrusion III 
Plastics – Fabrication III 
Plastics – Injection Moulding III 
Plastics – Thermoforming III 
Plastics – Rotational Moulding III 
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TRAINEESHIP TITLE CERTIFICATE LEVEL 

Plastics, Rubber and Cablemaking (PMB)—continued  
Plastics – Polystyrene III 
Rubber III 
Process Manufacturing (Rubber - Injection Moulding) III 
Rubber - Belt Splicing III 
Rubber – Rubber Lining III 
Process Manufactured Mineral Products III & IV 
Process Plant Operations III 
Process Plant Technology IV 
Process Support III 
Manufacturing Equipment Operation III 
Manufacturing Team Leader IV 
Process Plant Advanced Technician Diploma 
Public Safety (PUA)  
Firefighting Operations III 
Policing Diploma 
Public Sector (PSP)  
Government II & III & IV 
Government – Fraud Controller IV 
Government – Investigator IV 
Property Services (CPP)  
Property Management IV 
Spatial Services Technician Diploma 
Surveyor Diploma 
Retail (including Wholesale and Community Pharmacy) (SIR)  
Retail  III 
Retail Management IV 
Community Pharmacy III & IV 
Wholesale III 
Telecommunications (ICT)  
Telecommunications II & III 
Telecommunications Cabling II 
Telecommunications (Access Network) II 
Telecommunications (Cabling & Customer Premises Equipment) III 
Telecommunications Engineering IV 
Customer Contact III & IV 
Data and Voice Communications II & III 
Telecommunications Engineering IV 
Textile Clothing and Footwear (LMT)  
Textile Fabrication III 
Textile Production III 
Laundry Operations  III 
Clothing Production  III & IV 
Dry Cleaning Operations  III 
Early Stage Wool Processing III 
Leather Production  III 
Footwear Repair   III 
Tourism, Hospitality and Events (THC: SIT: CUE)  
Events Technical III 
Hospitality (Accommodation Services) III 
Hospitality (Food and Beverage) III 
Hospitality – (Asian Cookery) II 
Hospitality – (Catering Operations) II 
Hospitality – (Commercial Cookery) II 
Hospitality – (Patisserie) II 
Hospitality – (Operations) II & III 
Hospitality Gaming III 
Hospitality - Supervision IV 
International Retail Travel Sales III 
Tourism (Attractions and Theme Parks) II 
Tourism (Guiding) II & III & IV 
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TRAINEESHIP TITLE CERTIFICATE LEVEL 

Tourism, Hospitality and Events (THC: SIT: CUE)—continued  
Tourism (Sales/Office Operations) II 
Tourism (Visitor Information Services) III 
Venues & Events (Customer Service) III 
Costume for Performance IV 
Live Production Theatre & Events II 
Entertainment (Front of House) II 
Live Production Theatre & Events (Technical Operations) Lighting III & IV 
Live Production Theatre & Events (Technical Operations) Vision Systems III & IV 
Live Production Theatre & Events (Technical Operations) Audio III & IV 
Transport and Distribution (TLI)  
Integrated Rating III 
Logistics Operations III 
Cash in Transit III 
Transport and Distribution (Marine Engine Driving) III 
Transport and Distribution (Maritime Operations) III 
Mobile Cranes III 
Rail Infrastructure III 
Rail Operations III & IV 
Road Transport III & IV 
Stevedoring III 
Warehousing & Storage III & IV 
Water Industry(NWP)  
Water Operations III & IV 

INDUSTRY / SKILL   LEVEL   B (as at May 2011) 
TRAINEESHIP TITLE CERTIFICATE LEVEL 

Animal Care & Management (ACM )  
Veterinary Nursing IV 
Animal Control and Regulation IV 
Animal Studies II 
Animal Technology III 
Captive Animals III 
Companion Animal Services III & IV 
Asset Maintenance (PRM)  
Asset Maintenance (Cleaning Operations) II & III 
Asset Maintenance (Waste Management) II & III 
Asset Maintenance (Fire Protection Equipment) II & III 
Pest Management Technician III 
Australian Meat Industry (MTM)  
Meat Processing (Abattoirs) II 
Meat Processing (Boning) III 
Meat Processing (Food Services) II & III 
Meat Processing (General) III 
Meat Processing (Rendering) III 
Meat Processing (Smallgoods) Manufacture  III 
Meat Processing (Smallgoods) General II & III 
Meat Processing (Slaughtering) III 
Meat Processing (Leadership)  IV 
Meat Processing (Quality Assurance) IV 
Meat Inspector III 
Meat Inspector / Quality Assurance Officer IV 
Production Manager (Meat Processing) Diploma 
Automotive Industry Manufacturing (THC)  
Recreational Vehicle Production Assistant II 
Recreational Vehicle Production Team Leader III 
Automotive Industry/Retail Service and Repair (AUR)  
Automotive (Administration) II & III 
Automotive Administration (Rental Vehicles) III 
Automotive Electrical Technology II 
Automotive Management  IV & V 
Automotive (Mechanical) II 
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TRAINEESHIP TITLE CERTIFICATE LEVEL 

Automotive Industry/Retail Service and Repair (AUR)—continued  
Automotive (Sales) II & III 
Automotive (Vehicle Body) II 
Automotive Aftermarket Warehousing Distribution Operations II & III 
Bicycles  II 
Marine II 
Outdoor Power Equipment II 
Vehicle Servicing II 
Automotive Retail Service and Repair (Tyre Fitting) III 
Mechanical Driveline II 
Mechanical Engine Overhaul II 
Mechanical Hydraulics II 
Mechanical Machine Assembly II 
Mechanical Transmissions II 
Beauty (WRB)  
Make-Up Services II 
Nail Technology II 
Retail Cosmetic Services II 
Caravan Industry (THC)  
Caravan Park Operations II & III 
Civil Construction (RII)  
Civil Construction for entry level Indigenous Workers I 
Community Recreation Industry (SRC)  
Community Recreation  II & III 
Extractive Industries(RII)  
Extractive Industries Senior Manager Advanced Diploma 
Field/Exploration Operations II 
Minerals Processing  Diploma 
Resource Processing II & III & IV 
Surface Extraction Operations II & III & IV  
Surface Operations Manager Diploma 
Fitness Industry (SRF)  
Fitness III & IV 
Floristry (WRF)  
Floristry II 
Food Processing Industry (FDF)  
Food Processing II 
Food Processing (Sales) II 
Food Processing (Wine) II 
Forest and Forest Products Industry (FPI)  
Forest Growing and Management II & III 
Harvesting & Haulage II & III 
Sawmilling and Processing II & III 
Timber Manufactured Products II & III 
Timber Merchandising II & III 
Wood Panel Products II & III 
Production Technician (Timber) IV 
Forester (Operations) IV 
Furnishing (LMF)  
Furnishing (Flooring) II 
Furnishing (Polishing) II 
Furnishing (Upholstery) II 
Furniture Making II 
Glass and Glazing II 
Interior Design – Retail Services III 
Picture Framing III 
Soft Furnishing II & III 
Gas Industry (UEG)  
Gas Industry Advanced Technician Adv Diploma 
Gas Industry Technician Diploma 
Gas Industry Operations II & III & IV 
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TRAINEESHIP TITLE CERTIFICATE LEVEL 

Health (HLT)  
Aboriginal Environmental Health II & III 
Allied Health Assistance  III & IV 
Client/Patient Support Services  III 
Dental Assisting  III & IV 
Health Service Assistant III 
Health Support Services II & III 
Optical Dispensing IV 
Sterilization Services III 
Local Government (Operational Works) (LGA)  
Local Government (Operational Works) Diploma 
Metal and Engineering (MEM)  
Engineering – Production II 
Aluminium Windows and Frames Manufacturing II 
Winding & Assembly II 
Outdoor Recreation (SRO)  
Outdoor Recreation III & IV 
Community Recreation II & III 
Sport and Recreation II & III & IV 
Plastics, Rubber and Cablemaking (PMB: PMC)  
Process Manufacturing II 
Process Manufacturing (Cablemaking) II 
Plastics II 
Plastics – Film II 
Plastics – Blow Moulding II 
Plastics – Composites II 
Plastics – Extrusion II 
Plastics – Fabrication II 
Plastics – Injection Moulding II 
Plastics – Thermoforming II 
Plastics – Rotational Moulding II 
Plastics – Polystyrene II 
Rubber II 
Rubber – Rubber Lining II 
Process Manufacturing (Rubber – Injection Moulding) II 
Rubber - Belt Splicing II 
Process Manufactured Mineral Products II 
Process Plant Operations II 
Process Support II 
Printing and Graphic Arts (ICP)  
Desktop Publishing II 
Graphic Arts Services II 
Print Production Support II 
Printing and Graphic Arts (Instant Print) II 
Printing and Graphic Arts (Multimedia) III 
Screen Printing II 
Property Services (CPP)  
Property Management IV 
Property Services (operations) III 
Technical Security II & III 
Security Operations III 
Hazardous Areas IV 
Spatial Services Technician V 
Surveying IV & V 
Retail (SIR) (including wholesale and Community Pharmacy)  
Retail  II 
Community Pharmacy II 
Salon Assistant II 
Warehouse II 
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TRAINEESHIP TITLE CERTIFICATE LEVEL 

Screen and Media (CUF)  
Broadcasting (Radio) II & III & IV 
Broadcasting (Remote Area Operations) III 
Broadcasting (Television) III & IV 
Screen II & III & IV 
Multimedia II & III & IV 
Sport Industry (SRS)  
Sport (Career Orientated Participation) II &III 
Textile, Clothing and Footwear (LMT)  
Dry Cleaning Operations  II 
Footwear Repair II 
Laundry Operations II 
Textile Production (Complex or Multiple Processes) II 
Laundry Operations II 
Transport and Logistics (TLI)  
Transport and Distribution (Aviation Flight Operations) II 
Aviation Ground Operations and Service II 
Transport and Distribution (Marine Engine Driving II 
Transport and Distribution (Maritime Operations) II 
Transport & Distribution (Maritime Operations – Coxswain) II 
Rail Infrastructure II 
Rail Operations II 
Road Transport II 
Stevedoring II 
Logistics Operations II 
Warehousing & Storage II 
Water Industry(NWP)  
Water Operations II 

INDUSTRY / SKILL   LEVEL   C (as at May 2011) 
TRAINEESHIP TITLE CERTIFICATE LEVEL 

Amenity Horticulture (RTF)  
Horticulture II & III & IV 
Horticulture (Arboriculture) II & III & IV 
Horticulture (Floriculture) II & III & IV 
Horticulture (Landscape) II &  IV 
Horticulture (Retail Nursery) II & IV 
Horticulture (Wholesale Nursery) II & IV 
Horticulture (Parks and Gardens) II & IV 
Horticulture (Turf) II & IV 
Conservation and Land Management (RTD)  
Conservation and Land Management II & III & IV 
Funeral Services (SIF)  
Funeral Services (Embalmer) IV 
Funeral Services IV 
Gravedigging, Grounds and Maintenance III 
Cemetery and Crematorium Operations III 
Music (CUS)  
Music III & IV 
Music Industry (Foundation) II 
Music Industry (Technical Production) III & IV 
Music Industry (Business) III 
Racing Industry (RGR)  
Racing - Stablehand II 
Racing - Advanced Stablehand  III 
Racing - Trackrider III 
Racing - Jockey IV 
Racing (Harness Driver) III 
Rural Production (RTE)  
Agriculture II & III & IV 
Agriculture (Beef Cattle Production)  III & IV 
Agriculture (Dairy)  III  
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TRAINEESHIP TITLE CERTIFICATE LEVEL 

Rural Production (RTE)—continued  
Agriculture (Goat Production)  III 
Agriculture (Grain Production) III 
Agriculture (Horse Breeding) III 
Horticulture (Production) II & III & IV 
Agriculture (Pig Production) III  
Agriculture (Sheep and Wool)  III 
Agriculture (Rural Merchandising) III 
Advanced Wool Handler III 
Irrigation II & III & IV 
Rural Operations II & III 
Shearing II & III & IV 
Wool Handling II 
Wool Clip Preparation III 
Wool Classing IV 
Seafood Industry (SIF)  
Seafood Processing  II & III 
Seafood Sales and Distribution II & III 
Seafood (Aquaculture) II & III & IV 
Seafood (Fishing Operations) II & III 
Seafood (Fisheries Compliance) III 

 
Schedule 1 

LIST OF AWARDS NOT SUBJECT TO THIS GENERAL ORDER 
Awards that do not contain wages and are therefore excluded: 

Alcoa Long Service Leave Conditions Award, 1980 
Catering Employees' (North West Shelf Project) Long Service Leave Conditions Award 1991 
Catering Workers' (North Rankin A) Long Service Leave Conditions Award No. A 40 of 1987 
The Contract Cleaning (F.M.W.U.) Superannuation Award 1988 
Health Care Industry (Private) Superannuation Award 1987 
Hospital Salaried Officers (Joondalup Health Campus) Award, 1996 
Iron and Steel Industry Workers' (Australian Iron and Steel Pty. Ltd.) Production Bonus Scheme Award 
Miscellaneous Government Conditions and Allowances Award No A 4 of 1992 
Miscellaneous Workers' (Security Industry) Superannuation Award, 1987 
Ngala Superannuation Award, 1989 
Printing Industry Superannuation Award 1991 
Public Service Allowances (Fisheries and Wildlife Officers) Award 1990 
Supported Employees Industry Award 
The Swan Brewery Company Limited (Superannuation) Award 1987 
West Australian Petroleum Pty Ltd Long Service Leave conditions Award 1991 
Woodside Offshore Petroleum Pty. Ltd. Long Service Leave Conditions Award, 1984 
Worsley Alumina Pty. Ltd. Long Service Leave Conditions Award, 1984 

Awards that have certain parts quarantined: 
Clerks (Racing Industry - Betting) Award 1978 – Schedule C 
The Iron Ore Production & Processing (Locomotive Drivers) Award 2006 – Clause 2.1 
Iron Ore Production & Processing (Locomotive Drivers Rio Tinto Railway) Award 2006 – Clause 6 
Shearing Contractors' Award of Western Australia 2003 – Clause 4.3 

Awards containing transitional provisions to which the General Order does not apply: 
Clothing Trades Award 1973 – Clause 18 
Department for Community Development (Family Resource Workers, Welfare Assistants and Parent Helpers) Award 

1990 – Schedule F 
Education Department Ministerial Officers Salaries Allowances and Conditions Award 1983 No. 5 of 1983 – Schedule I 
Egg Processing Award 1978 – Appendix 4 
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Electorate Officers Award 1986 – Schedule G 
Family Day Care Co-Ordinators' and Assistants' Award, 1985 - Schedule C 
Government Officers (Social Trainers) Award 1988 – Schedule K 
Government Officers (State Government Insurance Commission) Award, 1987 –  

Schedule D 
Government Officers Salaries, Allowances and Conditions Award 1989 - Schedule P 
Juvenile Custodial Officers’ Award – Schedule G 
Public Service Award 1992 – Schedule M 

 
Schedule 2 

STATEMENT OF PRINCIPLES – July 2011 
1. Application of the Statement of Principles 

1.1 This Statement of Principles is to be applied and followed when the Commission is making or varying an award 
or making an order in relation to the exercise of the jurisdiction under the Act to set the wages, salaries, 
allowances or other remuneration of employees or the prices to be paid in respect of their employment. 

1.2 In these Principles, wages, salaries, allowances or other remuneration of employees or the prices to be paid in 
respect of employment will be referred to as “wages”. 

1.3 In making a decision in respect of any application brought under these Principles the primary consideration in 
all cases will be the merits of the application in accordance with equity, good conscience and the substantial 
merits of the case pursuant to section 26(1)(a) of the Act. 

1.4 These Principles do not have application to Enterprise Orders made under section 42I of the Act or to 
applications made under section 40A of the Act to incorporate industrial agreement provisions into an award by 
consent. 

2. (deleted) 
3. When an Award may be varied or another Award made without the claim being regarded as above or below 

Minimum Award Conditions 
3.1 In the following circumstances wages in an award, may on application, be varied or another award made 

without the application being regarded as a claim for wages above or below the minimum award conditions: 
3.1.1 To include previous State Wage Case increases in accordance with Principle 4. 
3.1.2 To incorporate test case standards in accordance with Principle 5. 
3.1.3 To adjust allowances and service increments in accordance with Principle 6. 
3.1.4 To adjust wages pursuant to work value changes in accordance with Principle 7. 
3.1.5 To adjust wages for total minimum adjustments in accordance with Principle 8. 
3.1.6 To vary an award to include the minimum wage in accordance with Principle 9. 

4. Previous State Wage Case Increases 
4.1 Wage increases available under previous State Wage Case Decisions such as structural efficiency adjustments, 

and previous arbitrated safety net adjustments will, on application, still be accessible. 
4.2 Minimum rates adjustments may also be progressed under this Principle. 

5. Test Case Standards 
5.1 Test Case Standards in respect of wages established and/or revised by the Commission may be incorporated in 

an award.  Where disagreement exists as to whether a claim involves a test case standard, those asserting that it 
does, must make an application and justify its referral.  The Chief Commissioner will decide whether the claim 
should be dealt with by a Commission in Court Session. 

6. Adjustment of Allowances and Service Increments 
6.1 Existing allowances which constitute a reimbursement of expenses incurred may be adjusted from time to time 

where appropriate to reflect the relevant change in the level of such expenses. 
6.2 Adjustment of existing allowances which relate to work or conditions which have not changed and of service 

increments will be determined in each case in accordance with State Wage Case Decisions. 
6.3 Allowances which relate to work or conditions which have not changed and service increments may be adjusted 

as a result of the State Wage order in Principle 8. 
6.4 In circumstances where the Commission has determined that it is appropriate to adjust existing allowances 

relating to work or conditions which have not changed and service increments for a monetary safety net 
increase, the method of adjustment shall be that such allowances and service increments should be increased by 
a percentage derived as follows:  divide the monetary safety net increase by the rate of pay for the key 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1029 
 

classification in the relevant award immediately prior to the application of the safety net increase to the award 
rate and multiply by 100. 

6.5 Existing allowances for which an increase is claimed because of changes in the work or conditions will be 
determined in accordance with the relevant provisions of Principle 7. 

6.6 New allowances to compensate for the reimbursement of expenses incurred may be awarded where appropriate 
having regard to such expenses. 

6.7 Where changes in the work have occurred or new work and conditions have arisen, the question of a new 
allowance, if any, shall be determined in accordance with the relevant Principles of this Statement of Principles.  
The relevant Principles in this context may be Principle 7 and Principle 11. 

6.8 New service increments may only be awarded to compensate for changes in the work and/or conditions and will 
be determined in accordance with the relevant parts of Principle 7 of this Statement of Principles. 

7. Work Value Changes 
7.1 Applications may be made for a wage increase under this Principle based on changes in work value. 
7.2 Changes in work value may arise from changes in the nature of the work, skill and responsibility required or the 

conditions under which work is performed.  Changes in work by themselves may not lead to a change in wage 
rates.  The strict test for an alteration in wage rates is that the change in the nature of the work should constitute 
such a significant net addition to work requirements as to warrant the creation of a new classification or 
upgrading to a higher classification. 

7.3 In addition to meeting this test a party making a work value application will need to justify any change to wage 
relativities that might result not only within the relevant internal award classifications structure but also against 
external classifications to which that structure is related.  There must be no likelihood of wage “leapfrogging” 
arising out of changes in relative position. 

7.4 These are the only circumstances in which rates may be altered on the ground of work value and the altered 
rates may be applied only to employees whose work has changed in accordance with this provision. 

7.5 In applying the Work Value Changes Principle, the Commission will have regard to the need for any alterations 
to wage relativities between awards to be based on skill, responsibility and the conditions under which work is 
performed. 

7.6 Where new or changed work justifying a higher rate is performed only from time to time by persons covered by 
a particular classification or where it is performed only by some of the persons covered by the classification, 
such new or changed work should be compensated by a special allowance which is payable only when the new 
or changed work is performed by a particular employee and not by increasing the rate for the classification as a 
whole. 

7.7 The time from which work value changes in an award should be measured is any date that on the evidence 
before the Commission is relevant and appropriate in the circumstances. 

7.8 Care should be exercised to ensure that changes which were or should have been taken into account in any 
previous work value adjustments or in a structural efficiency exercise are not included in any work evaluation 
under this provision. 

7.9 Where the tests specified in 7.2 and 7.3 are met, an assessment will have to be made as to how that alteration 
should be measured in money terms.  Such assessment should normally be based on the previous work and the 
nature and extent of the change in work. 

7.10 The expression “the conditions under which the work is performed” relates to the environment in which the 
work is done. 

7.11 The Commission should guard against contrived classifications and over-classification of jobs. 
7.12 Any changes in the nature of the work, skill and responsibility required or the conditions under which the work 

is performed, taken into account in assessing an increase under any other provision of these Principles, shall not 
be taken into account in any claim under this provision. 

8. Total Minimum Rate Adjustments 
8.1 Where the minimum rates adjustment process in an award has been completed, the Commission may consider 

an application for the base rate, supplementary payment and State Wage order adjustments to be combined so 
that the award specifies only the total minimum rate for each classification. 

8.2 By consent of all parties to an award, where the minimum rates adjustment has been completed, award rates 
may be expressed as hourly rates or weekly rates.  In the absence of consent, a claim that award rates be so 
expressed may be determined by arbitration. 

8.3 The State Wage order arising from this decision is $19.90 per week. 
9. Minimum Adult Award Wage 

9.1 A minimum adult award wage clause will be required to be inserted in all new awards. 
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9.2 The minimum adult wage clause will be as follows – 
MINIMUM ADULT AWARD WAGE 
No employee aged 21 or more shall be paid less than the minimum adult award wage unless otherwise provided 
by this clause. 
The minimum adult award wage for full-time employees aged 21 or more is $607.10 per week payable on and 
from the commencement of the first pay period on or after 1 July 2011.  
The minimum adult award wage is deemed to include all State Wage order adjustments from State Wage Case 
Decisions. 
Unless otherwise provided in this clause adults employed as casuals, part-time employees or piece workers or 
employees who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the 
minimum adult award wage according to the hours worked. 
Employees under the age of 21 shall be paid no less than the wage determined by applying the percentage 
prescribed in the junior rates provision in this award to the minimum adult award wage. 
The minimum adult award wage shall not apply to apprentices, employees engaged on traineeships or Jobskill 
placements or employed under the Commonwealth Government Supported Wage System or to other categories 
of employees who by prescription are paid less than the minimum award rate, provided that no employee shall 
be paid less than any applicable minimum rate of pay prescribed by the Minimum Conditions of Employment 
Act 1993. 
Liberty to apply is reserved in relation to any special category of employees not included here or otherwise in 
relation to the application of the minimum adult award wage. 
Subject to this clause the minimum adult award wage shall – 

Apply to all work in ordinary hours. 
Apply to the calculation of overtime and all other penalty rates, superannuation, payments during any 
period of paid leave and for all purposes of this award.   

Minimum Adult Award Wage 
The rates of pay in this award include the minimum weekly wage for employees aged 21 or more 
payable under the 2011 State Wage order decision.  Any increase arising from the insertion of the 
minimum wage will be offset against any equivalent amount in rates of pay received by employees 
whose wages and conditions of employment are regulated by this award which are above the wage 
rates prescribed in the award.  Such above award payments include wages payable pursuant to 
enterprise agreements, consent awards or award variations to give effect to enterprise agreements and 
over award arrangements.  Absorption which is contrary to the terms of an agreement is not required. 
Increases under previous State Wage Case Principles or under the current Statement of Principles, 
excepting those resulting from enterprise agreements, are not to be used to offset the minimum wage. 

Adult Apprentices 
Notwithstanding the provisions of this clause, an apprentice, 21 years of age or more, shall not be paid 
less than $525.70 per week on and from the commencement of the first pay period on or after 1 July 
2011. 
The rate paid in the paragraph above to an apprentice 21 years of age or more is payable on 
superannuation and during any period of paid leave prescribed by this award. 
Where in this award an additional rate is expressed as a percentage, fraction or multiple of the 
ordinary rate of pay, it shall be calculated upon the rate prescribed in this award for the actual year of 
apprenticeship. 
Nothing in this clause shall operate to reduce the rate of pay fixed by the award for an adult apprentice 
in force immediately prior to 5 June 2003. 

10. Making or Varying an Award or issuing an Order which has the effect of varying wages or conditions above or 
below the award minimum conditions  
10.1 An application or reference for a variation in wages which is not made by an applicant under any other 

Principle and which is a matter or concerns a matter to vary wages above or below the award minimum 
conditions may be made under this Principle.  This may include but is not limited to matters such as equal 
remuneration for men and women for work of equal or comparable value. 

10.2 Claims may be brought under this Principle irrespective of whether a claim could have been brought under any 
other Principle. 

10.3 All claims made under this Principle will be referred to the Chief Commissioner for him to determine whether 
the matter should be dealt with by a Commission in Court Session or by a single Commissioner. 

11. New Awards (including interim Awards) and Extensions to an Existing Award  
11.1 The following shall apply to the making of wages in a new award (including an interim award) and an extension 

to an existing award: 
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11.1.1 In the making of wages in an interim award the Commission shall apply the matters set out in 
section 36A of the Act. 

11.1.2 A new award (including an interim award) shall have a clause providing for the minimum award 
wage [see Principle 9] included in its terms. 

11.1.3 In the extension of wages in an existing award to new work or to award-free work the wages 
applicable to such work shall ensure that any award or order made:  
(1) meets the need to facilitate the efficient organisation and performance of work according to 

the needs of an industry and or enterprises within it, balanced with fairness to the 
employees in the industry or enterprises; and 

(2) sets fair wages. 
12. Economic Incapacity 

12.1 Any respondent or group of respondents to an award may apply to reduce and/or postpone the variation which 
results in an increase in labour costs under this Statement of Principles on the ground of very serious or extreme 
economic adversity.  The merit of such application shall be determined in the light of the particular 
circumstances of each case and any material relating thereto shall be rigorously tested.  The impact on 
employment at the enterprise level of the increase in labour costs is a significant factor to be taken into account 
in assessing the merit of an application.  It will then be a matter for the Chief Commissioner to decide whether 
it should be dealt with by a Commission in Court Session. 

13. Duration 
13.1 This Statement of Principles will operate until reviewed under s 50A(1)(d) of the Act. 

 

FULL BENCH—Unions—Application for Alteration of Rules— 

2011 WAIRC 00475 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

FULL BENCH 
CITATION : 2011 WAIRC 00475 
CORAM : THE HONOURABLE J H SMITH, ACTING PRESIDENT 

 ACTING SENIOR COMMISSIONER P E SCOTT 
 COMMISSIONER S M MAYMAN 

HEARD : TUESDAY, 21 JUNE 2011 
DELIVERED : TUESDAY, 5 JULY 2011 
FILE NO. : FBM 4 OF 2011 
BETWEEN : LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN 

AUSTRALIAN BRANCH 
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Catchwords : Industrial Law (WA) - Application pursuant to s 62(2) of the Industrial Relations Act 1979 
(WA) for the Full Bench to authorise registration of alterations to registered rules - Name of 
organisation - Statutory criteria satisfied - Application granted 

Legislation : Industrial Relations Act 1979 (WA) – s 55(4), s 55(4)(a), s 55(4)(b), s 55(4)(c), s 55(4)(d), 
s 55(4)(e), s 55(5), s 56(1), s 59, s 59(3), s 62(2), s 71; 
Fair Work (Registered Organisations) Act 2009 (Cth) - s 158(1). 

Result : Application granted 
Representation: 
Applicant : Mr A Clark 
 

Reasons for Decision 
THE FULL BENCH: 
Introduction 
1 This application by the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch filed on 5 April 2011 is made 

pursuant to s 62(2) of the Industrial Relations Act 1979 (WA) (the Act).  The applicant, as a registered organisation under the 
Act, seeks the authorisation of the Full Bench for the Registrar to register alterations to its rules to change the name of the 
organisation from Liquor, Hospitality and Miscellaneous Union, Western Australian Branch to United Voice WA.  As the 
proposed alterations seek to alter the name of an organisation, the alterations sought cannot be registered by the Registrar 
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unless the registration is authorised by the Full Bench.  After hearing Mr Clark on behalf of the applicant on 21 June 2011, the 
Full Bench was satisfied the requirements of the Act that regulate alterations of rules of an organisation had been met.  It then 
made the following order: 

The Registrar is hereby authorised to register the alterations to r 1, r 3 and r 29 of the rules of the applicant as published in 
the Western Australian Industrial Gazette on Wednesday, 27 April 2011 ((2011) 91 WAIG 764). 

2 These reasons set out the reasons why the Full Bench formed the view that the proposal to register the alterations to the rules of 
the applicant to change its name should be authorised by the Full Bench. 

The application 
3 In this application the applicant seeks to alter r 1, r 3 and r 29 of its rules by deleting the words 'the Liquor, Hospitality and 

Miscellaneous Union, Western Australian Branch' and substituting in each rule, where those words appear, the words 'United 
Voice WA'.  The reason why the name of the organisation was sought to be changed is set out in a notice sent to all members 
of the applicant on 5 March 2011.  The notice contained an open letter from Mr David Joseph Kelly, the Secretary of the 
applicant.  In the letter Mr Kelly stated: 

Dear Member, 
The name of our national union is changing on March 1 to United Voice. 
The process began two years ago when members who make up our National Council – our union's peak governing body – 
called for a new name. 
National Councillors were very positive about changing our name because our old name is an unwieldy mouthful which 
does not properly represent the different industries and jobs we do.  The word 'Miscellaneous' also is a word which 
downgrades the important work our members do. 
Since then LHMU members and delegates across Australia have had an opportunity to be part of choosing a new name.  
There were discussions held at the WA Delegates Convention at Subiaco Oval in May 2010.  There has been information 
on our website and in our last Union News journal, which was delivered to every member in Australia last October. 
From these discussions United Voice was chosen as a name that gets away from just trying to describe the industries we 
represent and instead says something about what we want our Union to be.  United Voice says so much more about why 
we are here and what we are trying to achieve in our workplaces and communities. 

4 The notice also informed members that the name of the federal organisation had recently changed to United Voice and as the 
LHMU is registered under both Western Australian and federal legislation it was proposed to change the name of the state 
registered organisation to United Voice WA. 

The applicant's rules about alterations 
5 Pursuant to s 62(2) of the Act, the requirements of s 55(4) of the Act must be satisfied before the Full Bench can approve a rule 

alteration application to change the name of an organisation.  Section 55(4) of the Act provides that the Full Bench shall refuse 
an application by an organisation under s 55(4) unless it is satisfied that: 

(a) the application has been authorised in accordance with the rules of the organisation; 
(b) reasonable steps have been taken to adequately inform the members —  

(i) of the intention of the organisation to apply for registration; 
(ii) of the proposed rules of the organisation; and 
(iii) that the members or any of them may object to the making of the application or to those rules or any of 

them by forwarding a written objection to the Registrar, 
and having regard to the structure of the organisation and any other relevant circumstance, the members have been 
afforded a reasonable opportunity to make such an objection; 

(c) in relation to the members of the organisation —  
(i) less than 5% have objected to the making of the application or to those rules or any of them, as the case 

may be; or 
(ii) a majority of the members who voted in a ballot conducted in a manner approved by the Registrar has 

authorised or approved the making of the application and the proposed rules; 
(d) in relation to the alteration of the rules of the organisation, those rules provide for reasonable notice of any 

proposed alteration and reasons therefor to be given to the members of the organisation and for reasonable 
opportunity for the members to object to any such proposal; and 

(e) rules of the organisation relating to elections for office —  
(i) provide that the election shall be by secret ballot; and 
(ii) conform with the requirements of section 56(1), 
and are such as will ensure, as far as practicable, that no irregularity can occur in connection with the election. 

6 Pursuant to s 55(4)(a) of the Act, the Full Bench is required to refuse a rule alteration application unless it has been authorised 
by the organisation in accordance with its rules.  Rule 28 of the rules of the applicant provides for the steps to be followed to 
alter the rules of the applicant.  Rule 28 provides: 
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The Branch Council shall have power to alter these rules. Not less than 21 days written notice of any proposed alteration 
and reasons therefore shall be given to all members of the union and any member shall be entitled to object in writing to 
the Branch Council concerning the proposed alteration.  
In addition, any member shall be entitled to object to the proposed alteration by forwarding a written objection to the 
Registrar of the WA Industrial Relations Commission.  
At the time of the giving of notice of proposed alterations and the reasons therefore, members shall be informed in writing 
of their rights to object thereto. 

7 Pursuant to this rule, the Branch Council of the applicant has power to alter the rules.  However, prior to the Branch Council 
considering any rule change, written notice of the proposed alterations must be sent to all the members no less than 21 days 
before Branch Council considers any proposed alterations.  Notice must also contain the reasons for the proposed alterations. 

8 The facts supporting the applicant's submission that it complied with the rules of the applicant and the statutory requirements 
of the Act are set in a statutory declaration made by Mr Kelly on 1 April 2011, which evidences the following matters: 

(a) On 5 March 2011, the notice referred to in paragraph [3] of these reasons was sent to all members at their home 
postal address.  The notice informed them of the proposed name change.  The notice contained the reasons for the 
change, the proposed new name and informed the members that they could object to the making of the rule 
change by writing to Branch Council prior to 30 March 2011 or to the Registrar of the Commission.  This 
provided at least 21 days written notice of the proposal to make a rule change. 

(b) No objection by any member to the proposed rule change was received by 30 March 2011. 
(c) Branch Council met on 30 March 2011.  Pursuant to r 17.4 of the rules of the applicant, the quorum for meetings 

of Branch Council are eight.  The minutes of the Branch Council meeting held on 30 March 2011 record that there 
were 15 Branch Councillors present.  Thus a quorum was present.  It is also recorded in the minutes that the 
following motion was put and carried: 

It was moved K Shay, seconded B Wright – 'That this Branch Council notes and welcomes the decision of 
the Liquor, Hospitality and Miscellaneous Union to change its registered name to 'United Voice'. 
The Branch Council notes that all members of the Western Australian Branch were informed of this 
change by post on 5 March 2011.  The correspondence also informed members that the state union intends 
to change its name to United Voice WA. 
It is agreed that an application be made to the Registrar of the WA Industrial Relations Commission to 
amend the registered rules of Liquor, Hospitality and Miscellaneous Union Western Australian Branch so 
that the union name be 'United Voice WA'.  It is also agreed that the application amend all references to 
the Federal counterpart union name to be 'United Voice'. 
The Branch Council authorises and instructs Dave Kelly, Branch Secretary to make such an application 
and take all steps as necessary in this regard.' 

The motion was put and declared CARRIED 
9 Having regard to this evidence, the Full Bench was satisfied that the application to alter the rules of the applicant had been 

authorised in accordance with its rules.  We were also satisfied that the members of the applicant had been provided with a 
reasonable opportunity to make an objection to the alterations and we noted that no member of the applicant had objected to 
the making of the application or to the proposed alterations to change the name of the organisation. 

10 For these reasons we were satisfied that s 55(4)(b), s 55(4)(c) and s 55(4)(d) of the Act had been complied with.  We were also 
satisfied that the requirements of s 55(5) of the Act do not arise as the proposed rule changes do not change or seek to alter in 
any way the eligibility of persons eligible to be members of the organisation.  Section 55(4)(e) and s 56(1) of the Act relate to 
procedural rules for election for office, including secret ballots.  The applicant's rules currently provide for the procedures 
required by these provisions of the Act and the alterations sought in this matter do not deal with the matters specified in those 
provisions of the Act.  Consequently, no issue arises in this application in relation to the requirements of s 55(4)(e) and s 56(1) 
of the Act. 

11 We also note that the organisation has a counterpart Federal body for which a current s 71 Certificate is in force.  The 
counterpart Federal body's registered name was formally the Liquor, Hospitality and Miscellaneous Union.  On 5 November 
2010, the Liquor, Hospitality and Miscellaneous Union made an application to Fair Work Australia under s 158(1) of the Fair 
Work (Registered Organisations) Act 2009 (Cth) for consent to change its name to 'United Voice'.  The application was granted 
and consent was given on 15 February 2011 ([2011] FWA 766).  Whilst s 59 of the Act, provides that the registered name of 
an organisation shall clearly indicate whether the organisation is an organisation of employers or an organisation of employees 
and the name United Voice WA does not so indicate, s 59(3) of the Act provides an exception to this requirement.  Section 
59(3) provides that s 59 does not prevent the Full Bench from authorising an organisation to which a s 71 Certificate has been 
issued to change the name of an organisation so as to correspond with the name of its counterpart Federal body.  After 
considering all of the material put before us by the applicant, we were satisfied that the name 'United Voice WA' corresponds 
with the name of its counterpart Federal body, 'United Voice'. 

12 For these reasons the application was granted and the order was made to change the name of the organisation. 
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
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Result Application granted 
Appearances 
Applicant Mr A Clark 
 

Order 
This matter having come on for hearing before the Full Bench on Tuesday, 21 June 2011, and having heard Mr A Clark on behalf 
of the applicant, the Full Bench, pursuant to the powers conferred on it under the Industrial Relations Act 1979, orders that:— 

The Registrar is hereby authorised to register the alterations to r 1, r 3 and r 29 of the rules of the applicant as published in 
the Western Australian Industrial Gazette on Wednesday, 27 April 2011 ((2011) 91 WAIG 764). 

By the Full Bench 
(Sgd.)  J H SMITH, 

[L.S.] Acting President. 
 

FULL BENCH—Unions—Declarations made under Section 71— 

2011 WAIRC 00422 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

FULL BENCH 
CITATION : 2011 WAIRC 00422 
CORAM : THE HONOURABLE J H SMITH, ACTING PRESIDENT 

 CHIEF COMMISSIONER A R BEECH 
 COMMISSIONER S M MAYMAN 

HEARD : THURSDAY, 7 APRIL 2011 
DELIVERED : THURSDAY, 16 JUNE 2011 
FILE NO. : FBM 15 OF 2010 
BETWEEN : THE CONSTRUCTION FORESTRY MINING AND ENERGY UNION OF WORKERS 

Applicant 
AND 
(NOT APPLICABLE) 
Respondent 

 

Catchwords : Industrial law (WA) - Application pursuant to s 71 for a declaration relating to qualifications 
of persons for membership of a State Branch of a Federal organisation and offices that exist 
within the Branch - qualifications for membership rules substantially the same - not satisfied 
offices are the same or can be deemed to be the same. 

Legislation : Industrial Relations Act 1979 (WA) – s 7(1), s 62, s 71, s 71(1), s 71(2), s 71(3), s 71(4), 
s 71(5)(a);  
Interpretation Act 1984 (WA) – s 16(3). 

Result : Application dismissed 
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Representation: 
Counsel: 
Applicant : Mr S Millman (of counsel) 
Solicitors: 
Applicant : Slater & Gordon Lawyers 
 

Case(s) referred to in reasons: 
Gordon v Carroll (1975) 6 ALR 579 
Jones v Civil Service Association Inc (2003) 84 WAIG 4 
Re an application by the Civil Service Association (1993) 73 WAIG 2931 
Re Bonny [1986] 2 Qd R 80 
Re Western Australian Municipal, Administrative, Clerical and Services Union of Employees [2011] WAIRC 00111; (2011) 
91 WAIG 331 

 
Reasons for Decision 

THE FULL BENCH: 
The Application 
1 The Full Bench has before it an application made under the Industrial Relations Act 1979 (WA) (the Act) in which the 

applicant (the State organisation) seeks the following orders: 
(a) A declaration pursuant to s 71(2) of the Act that the Construction Forestry Mining and Energy Union, 

Construction and General Division Western Australian Branch is the counterpart Federal body (the counterpart 
Federal body) of The Construction, Forestry, Mining and Energy Union of Workers (the State organisation); 

(b) A declaration pursuant to s 71(2) of the Act that the rules of the counterpart Federal body relating to the 
qualifications of persons for membership are the same, or in the alternative deemed to be the same as the 
qualifications of persons for membership within the State organisation; and 

(c) A declaration pursuant to s 71(4) of the Act that the offices within the counterpart Federal body are the same as, 
or in the alternative deemed to be the same as the offices within the State organisation. 

2 Section 71 of the Act provides: 
(1) In this section —  

Branch means the Western Australian Branch of an organisation of employees registered under the 
Commonwealth Act; 
counterpart Federal body, in relation to a State organisation, means a Branch the rules of which —  
(a) relating to the qualifications of persons for membership; and 
(b) prescribing the offices which shall exist within the Branch, 
are, or, in accordance with this section, are deemed to be, the same as the rules of the State organisation relating to 
the corresponding subject matter; and 
State organisation means an organisation that is registered under Division 4 of Part II. 

(2) The rules of the State organisation and its counterpart Federal body relating to the qualifications of persons for 
membership are deemed to be the same if, in the opinion of the Full Bench, they are substantially the same. 

(3) The Full Bench may form the opinion that the rules referred to in subsection (2) are substantially the same 
notwithstanding that a person who is —  
(a) eligible to be a member of the State organisation is, by reason of his being a member of a particular class 

of persons, ineligible to be a member of that State organisation's counterpart Federal body; or 
(b) eligible to be a member of the counterpart Federal body is, for the reason referred to in paragraph (a), 

ineligible to be a member of the State organisation. 
(4) The rules of a counterpart Federal body prescribing the offices which shall exist in the Branch are deemed to be 

the same as the rules of the State organisation prescribing the offices which shall exist in the State organisation if, 
for every office in the State organisation there is a corresponding office in the Branch. 

(5) Where, after the coming into operation of this section —  
(a) the rules of a State organisation are altered pursuant to section 62 to provide that each office in the State 

organisation may, from such time as the committee of management of the State organisation may 
determine, be held by the person who, in accordance with the rules of the State organisation's counterpart 
Federal body, holds the corresponding office in that body; and 
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(b) the committee of management of the State organisation decides and, in the prescribed manner notifies the 
Registrar accordingly, that from a date specified in the notification all offices in the State organisation will 
be filled in accordance with the rule referred to in paragraph (a), 

the Registrar shall issue the State organisation with a certificate which declares —  
(c) that the provisions of this Act relating to elections for office within a State organisation do not, from the 

date referred to in paragraph (b), apply in relation to offices in that State organisation; and 
(d) that, from that date, the persons holding office in the State organisation in accordance with the rule 

referred to in paragraph (a) shall, for all purposes, be the officers of the State organisation, 
and the certificate has effect according to its tenor. 

(6) A State organisation to which a certificate issued under this section applies may, notwithstanding any provision in 
its rules to the contrary, make an agreement with the organisation of which the State organisation's counterpart 
Federal body is the Branch, relating to the management and control of the funds or property, or both, of the State 
organisation. 

(7) Where a memorandum of an agreement referred to in subsection (6) is —  
(a) sealed with the respective seals of the State organisation and the other organisation concerned; 
(b) signed on behalf of the State organisation and the other organisation by the persons authorised under their 

respective rules to execute such an instrument; and 
(c) lodged with the Registrar, 
the Full Bench may, if it is satisfied that the terms of the agreement are not detrimental to the interests of persons 
who are eligible to be members of the State organisation and of its counterpart Federal body and will not prevent 
or hinder the State organisation from satisfying any debt or obligation howsoever arising, approve the agreement. 

(8) Where the Full Bench approves an agreement under subsection (7) the Registrar shall —  
(a) register the memorandum as an alteration to the rules of the State organisation; 
(b) amend, where necessary, the certificate issued to the State organisation under subsection (5) by declaring 

that the State organisation is, from the date of registration of the memorandum, exempted from 
compliance with such provisions of this Act and to such an extent as the Full Bench may, having regard to 
the terms of the memorandum, direct; and 

(c) notify the State organisation in writing of the matters referred to in paragraphs (a) and (b). 
(9) After the issue to a State organisation of a certificate or an amended certificate under this section —  

(a) the rule referred to in subsection (5)(a) and a memorandum registered under subsection (8)(a) shall not be 
altered unless the alteration is approved by the Full Bench; 

(b) an alteration to any rule of the State organisation other than the rule referred to in paragraph (a) may be 
registered by the Registrar if he is satisfied that the rule as so altered is the same as a rule of the State 
organisation's counterpart Federal body; and 

(c) every member of the State organisation's counterpart Federal body who is eligible to be a member of the 
State organisation shall, for all the purposes of this Act and of any award, industrial agreement or order, 
be deemed to be a member of the State organisation. 

(10) Before granting approval to an alteration of the rule or memorandum referred to in subsection (9)(a), the Full 
Bench may require compliance by the State organisation with such conditions as the Full Bench considers 
appropriate. 

3 The declaration is sought so that the State organisation can obtain a s 71 certificate to enable offices that exist in its rules to be 
held by persons holding corresponding offices in its counterpart Federal body.  A certificate will also enable it to make an 
agreement with its Federal organisation relating to the management and control of funds. 

4 Prior to the issuance of a certificate, the State organisation's rules must be altered and the Full Bench issue a declaration 
pursuant to s 71 of the Act.  An application to alter its rules is the subject of FBM 6 of 2009 which is made pursuant to 
s 71(5)(a) of the Act which requires the rules of the State organisation to be altered pursuant to s 62 of the Act to provide that 
each office in the State organisation may, from time to time as the committee of management of the State organisation may 
determine, be held by the person who, in accordance with the rules of the State organisation's counterpart Federal body, holds 
the corresponding office in that body.  This application has been adjourned and is yet to be determined by a Full Bench. 

5 No objections have been received from any person to the application for a declaration in FBM 15 of 2010. 
Application for a declaration – FBM 15 of 2010 
6 Pursuant to s 71(1) of the Act a Branch of a Federal organisation means the Western Australian Branch of an organisation of 

employees registered under the Commonwealth Act.  The Commonwealth Act is defined in s 7(1) of the Act to mean the 
Workplace Relations Act 1996 (Cth).  In Re Western Australian Municipal, Administrative, Clerical and Services Union of 
Employees [2011] WAIRC 00111; (2011) 91 WAIG 331 the Full Bench found that whilst the provisions of s 71(1) of the Act 
and the definition of 'Commonwealth Act' in s 7(1) of the Act require that the counterpart Federal body of the applicant be 
registered under the Workplace Relations Act, by operation of s 16(3) of the Interpretation Act 1984 (WA) the meaning of the 
Workplace Relations Act can be construed as a reference to the Fair Work (Registered Organisations) Act 2009 (Cth).  In 
making this finding the Full Bench found [6]: 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1037 
 

Pursuant to s 16(3) of the Interpretation Act, a reference in a written law of the State to a Commonwealth Act, is to be 
construed so as to include a reference to such Act or provision as it may from time to time be amended.  Prior to the 
enactment of the Fair Work (Transitional Provisions and Consequential Amendments) Act 2009 (Cth) the provisions of 
the Workplace Relations Act provided for the registration of organisations of employees and employers were provided for 
in sch 1 and sch 10 of the Workplace Relations Act.  The Workplace Relations Act is Act No 86 of 1988 and was named 
the Industrial Relations Act 1988 (Cth) when first enacted.  On the coming into operation of s 3 of sch 22 of the Fair 
Work (Transitional Provisions and Consequential Amendments) Act, the whole of the Workplace Relations Act was 
repealed except for sch 1 and sch 10 and s 1.  Section 1 of the Workplace Relations Act contained the name of the Act.  
Section 3 of sch 22 of the Fair Work (Transitional Provisions and Consequential Amendments) Act amended s 1 of the 
Workplace Relations Act by renaming the Workplace Relations Act the Fair Work (Registered Organisations) Act 2009.  
The Fair Work (Registered Organisations) Act 2009 remains as Act No 86 of 1988.  The headings to sch 1 and sch 10 of 
the Workplace Relations Act were also amended by the Fair Work (Transitional Provisions and Consequential 
Amendments) Act by renumbering.  Given that the provisions of sch 1 and sch 10 of the Workplace Relations Act were not 
repealed but amended, s 16(3) the Interpretation Act is enlivened so as to enable the definition of the 'Commonwealth 
Act' in s 7(1) of the Act to refer to the Fair Work (Registered Organisations) Act.   

7 By operation of s 71(2) of the Act, the rules of a State organisation and its counterpart Federal body relating to the 
qualifications of persons for membership are deemed to be the same if, in the opinion of the Full Bench, they are substantially 
the same.  In addition, s 71(3) of the Act provides that the Full Bench may form the opinion that the rules referred to in 
subsection (2) are substantially the same notwithstanding that a person who is – 

(a) eligible to be a member of the State organisation is, by reason of his being a member of a particular class of 
persons, ineligible to be a member of that State organisation's counterpart Federal body; or 

(b) eligible to be a member of the counterpart Federal body is, for the reason referred to in paragraph (a), ineligible to 
be a member of the State organisation. 

(a) Are the qualifications of persons for membership substantially the same? 
8 'Substantial' means what is 'real or of substance as distinct from ephemeral or nominal' or 'considerable' or 'in the main 

essentially':  Re an application by the Civil Service Association (1993) 73 WAIG 2931; Re Bonny [1986] 2 Qd R 80 (82). 
9 Both the State organisation and the counterpart Federal body cover a wide variety of businesses, callings, trades, 

manufacturers, undertaking industries, occupations, vocations and industrial pursuits. 
10 Attached to a statutory declaration made by Kevin Noel Reynolds, the Secretary of the State organisation and the counterpart 

Federal body, is a document titled 'Comparison of the Rules Relating to the Qualification of Persons for Membership'.  That 
document sets out in detail a table of persons who are qualified for membership of the State organisation and the counterpart 
Federal body.  In the affidavit of Mr Reynolds he states that in summary that document confirms that, in general terms, the 
following are eligible to be members of the State organisation and the counterpart Federal body ([10] of statutory declaration): 

(a) Bricklayers; 
(b) Builders labourers; 
(c) Painters and Decorators; 
(d) Plasterers; 
(e) Carpenters and Joiners; 
(f) Engine drivers. 

11 The rules of the State organisation and the counterpart Federal body however are not identical.  Mr Reynolds in his statutory 
declaration deposes that the following are eligible to be members of the State organisation, but may not be eligible to be 
members of the counterpart Federal body (r 4(4) of the rules of the State organisation): 

Workers employed in timberyards, sawmills, box factories, plywood and veneer mills and particle board factories. 
12 Mr Reynolds also deposes that the following are eligible to be members of the counterpart Federal body, but may not be 

eligible to be members of the State organisation: 
(a) persons employed in the brick, tile or pottery industry:  r 2(N) of rules of the Construction, Forestry, Mining and 

Energy Union which are part of the rules of the counterpart Federal body; 
(b) persons who are members of the Construction and General Division who are residing or employed in the Northern 

Territory:  r 29 of the Construction and General Division rules which are part of the rules of the counterpart 
Federal body and will hereinafter be referred to in these reasons as the rules of the counterpart Federal body. 

13 Mr Reynolds also deposes in his statutory declaration that he had been advised and verily believes that the membership search 
of the records of the Branch indicates there are 16 members employed in the brick, tile or pottery industry, who are members 
of the Branch who may not be eligible to be members of the State organisation and there are approximately 133 members 
residing or employed in the Northern Territory who are members of the Branch who may not be eligible to be members of the 
State organisation.  He also said that there are four members employed in timberyards, sawmills, box factories, plywood and 
veneer mills, or particle board factories, who are members of the State organisation who may not be eligible to be members of 
the counterpart Federal body. 

14 On 14 December 2010, Mr Reynolds directed staff of the State organisation and the counterpart Federal body to perform a 
search of the list of members in the State organisation and the counterpart Federal body and was informed that the total 
number of members of the State organisation and the counterpart Federal body was 13,458 members. 
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15 Given the small number of occupations in the discrete industries involved in timberyards and like industries and in the small 
industry of brick, tile and pottery, it is clear that there is a substantial similarity of coverage between both organisations.  It is 
our view that it is not material that persons who are members of the Construction and General Division who are residing or 
employed in the Northern Territory are excluded from eligibility to be members of the State organisation as it is highly 
unlikely that the rules of the applicant would by operation of law be able to extend to those persons who are employed in the 
Northern Territory.  For this reason we are of the view that the evidence establishes that the eligibility rules of both the State 
organisation and the counterpart Federal body are substantially the same as required by s 71(2) and s 71(3) of the Act. 

(b) Are the offices that exist in the counterpart Federal body the same as the offices of the applicant? 
16 When determining whether the offices that exist in the counterpart Federal body are the same as the offices of the State 

organisation, it is necessary for the Full Bench to consider the functions and powers of each office based on a consideration of 
the similarity or otherwise of the content of the rules:  Jones v Civil Service Association Inc (2003) 84 WAIG 4 [35] 
(Pullin J). 

17 Pursuant to s 71(4) of the Act, the rules of the counterpart Federal body prescribing the offices which shall exist in the Branch 
are deemed to be the same as the rules of the State organisation prescribing the offices which shall exist in the State 
organisation if, for every office in the State organisation there is a corresponding office in the Branch. 

18 Pursuant to r 16 of the rules of the State organisation the offices that exist consist of: 
(a) President 
(b) Senior Vice President 
(c) Vice President 
(d) Secretary 
(e) Two Assistant Secretaries 
(f) Treasurer 
(g) Two Trustees 
(h) Two Ordinary Executive Members.  

19 The offices of the Branch are prescribed by r 42(a)(v) of the rules of the counterpart Federal body.  The offices that exist 
within the Branch are as follows: 

(a) Divisional Branch President 
(b) Divisional Branch Senior Vice President 
(c) Divisional Branch Vice President 
(d) Divisional Branch Secretary 
(e) Two Divisional Branch Assistant Secretaries 
(f) Divisional Branch Treasurer 
(g) Three Divisional Branch Trustees 
(h) Five Divisional Branch Management Committee members. 

20 Although submissions were made on behalf of the State organisation that there is no requirement to consider the terms of 
office, powers of the Committee or powers to remove officers, as the offices of each of the organisations comprise the 
management committees of their respective bodies, the powers and functions of the management committees are relevant 
when considering the powers and functions of each of the offices.  This in part arises because, pursuant to s 7(1) of the Act the 
definition of 'office' in relation to an organisation registered under the Act, the only offices to be considered in a s 71 
application for a declaration are those offices that have a vote on the management committee of the organisation.  However, 
we do agree that the terms of office and power to remove officers are not in this matter relevant to a consideration whether the 
powers and functions of the offices are the same or can be deemed to be the same.  Notwithstanding, it is notable that: 

(a) Pursuant to r 38(b) of the rules of the counterpart Federal body the term of office of each office except the 
Divisional Branch Vice Presidents and Divisional Branch Trustees is four years.  The Divisional Branch Vice 
Presidents and Divisional Branch Trustees are also elected for four years but they are elected from among and by 
the members of the Divisional Branch Management Committee (r 42(q) of the rules of the counterpart Federal 
body). 

(b) Each member of the Executive of the State organisation is required to be elected every four years (r 16(1) of the 
rules of the State organisation). 

21 Under r 16(7) of the rules of the State organisation in all matters that arise between General Meetings of the union and subject 
to the control of General Meetings of the union, the Executive has the control and conduct of the business of the union and is 
required to act on its behalf in all matters.  It also has the daily management of the business of the union and is bound to 
observe the decisions of General Meetings of the union and is required to meet once a fortnight (r 16(5) of the rules of the 
State organisation).  

22 The powers and functions of the offices of the State organisation are provided for in r 25 of the rules of the State organisation.  
Rule 25(1), (2), (3), (5) and (6) provide as follows: 

(1) President and Vice-Presidents  
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(a) The President shall preside at all meetings conducted under the auspices of the Union and shall preserve 
good order so that the business may be conducted properly.  

(b) He or she shall see that the minutes of the meeting are read and confirmed and upon such reading and 
confirmation shall sign them, and endorse all accounts marked for payment.  

(c) He or she shall have a deliberative vote only.  
(d) In the absence of the President, his or her duties shall be performed by the Senior Vice President. In the 

absence of both the President and the Senior Vice President the Vice President shall perform the duties of 
the President. In the simultaneous absence of the President, Senior Vice President and Vice President, the 
Executive may appoint a member to carry out the duties of the President.  

(2) Secretary 
The Secretary, who shall be the Principal Officer of the Union, shall:  
(a) attend all meetings of the Union and prepare documents for Union and executive meetings and for the 

Auditor and Trustees;  
(b) conduct and file all correspondence and summon members to all meetings;  
(c) issue all summonses and keep all documents and accounts, books and papers belonging to the Union;  
(d) submit to the President any urgent information he or she may officially receive and the President, together 

with the Secretary, shall decide on the best course to be pursued until the next meeting of the Executive;  
(e) keep a register of the names and addresses of the officers and members of the Union;  
(f) in conjunction with any one of the Trustees sign all cheques;  
(g) the Secretary may sue or be sued on behalf of the Union;  
(h) the Secretary shall be the principal spokesperson for the Union.  

(3) Treasurer  
The Treasurer shall:  
(a) draw up a report and balance sheet for submission to members in the months of January and July and 

submit his or her books and accounts to the Auditor half-yearly;  
(b) receive all moneys and pay the them into the bank account of the Union immediately, with the exception 

of petty cash not exceeding five hundred dollars ($500.00) at any one time;  
(c) keep a distinct and intelligible account of all moneys received and expended, with vouchers detailed 

therefore;  
(d) submit a statement of his or her receipts and expenditure every three months to the members of the Union 

attending a General Meeting;  
(e) not make any payment, other than for his or her own travelling and accommodation expenses incurred 

whilst on Union business, exceeding twenty dollars ($20.00) except by cheque;  
… 
(5) Trustees  

Any one of the Trustees shall sign all cheques in conjunction with the Secretary.  
(6) Assistant Secretaries  

The Assistant Secretaries shall, subject to direction from the Secretary, assist the Secretary in the performance of 
his or her duties.  

23 There is no requirement in the rules of the State organisation for members of the Executive to meet at any particular time.  
However, under r 26 of the rules of the State organisation, the union is required to hold General Meetings for the transaction of 
business on the second Wednesday of each calendar month at such time and place as the Executive or the Secretary may fix. 

24 Under the rules of the counterpart Federal body the management committee of the Branch is the Divisional Branch 
Management Committee.  Pursuant to r 42(c) of the rules of the counterpart Federal body, the Divisional Branch Management 
Committee is required to meet at least once each month and subject to a review of their actions by the Divisional Branch 
Council shall have the care, control, superintendence, management and administration in all respects of the affairs, funds and 
property of the Divisional Branch and shall have all the powers of the Divisional Branch Council including, without limiting, 
the power, subject to r 16, to amend or add to the rules.  Meetings of the Divisional Branch Management Committee shall be 
held at such time and place as shall be decided by the Divisional Branch Secretary and the Divisional Branch President.  The 
committee is required to carry out any duties which they have been directed to perform by the Divisional Branch Council 
under r 13.  The Divisional Branch Management Committee is composed of the Divisional Branch President, the Divisional 
Branch Senior Vice President, the Divisional Branch Vice President, the Divisional Branch Secretary, two Divisional Branch 
Assistant Secretaries, the Divisional Branch Treasurer, three Divisional Branch Trustees and five Divisional Branch 
Committee members. 

25 Whilst the duties of the State management committee are not prescribed by the rules other than a general duty, the Divisional 
Branch Management Committee of the counterpart Federal body does have specific duties as well as their general obligation to 
manage and control the union.  Their duties are as follows (r 42 of the rules of the counterpart Federal body): 
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(e) They shall be responsible for the control and supervision of all officers. They may delegate this responsibility in 
respect to nominated classes of officers to the Divisional Branch Secretary for the exercise of this responsibility 
on a daily basis in between meetings of the Divisional Branch Management Committee on a temporary or 
ongoing basis and upon any terms or conditions they see fit; provided that such delegation may be revoked at any 
time by a subsequent meeting of the Divisional Branch Management Committee.  They shall also deal with the 
proposed Divisional Branch Council Agenda prepared by the Divisional Branch Secretary. 

(f) They shall deal with applications for membership, claims for Tool and Funeral Benefit, also grants from 
Contingent Funds. 

(g) They shall issue instructions for prosecution for recovery of arrears and fines of members if, after due 
consideration such prosecution is deemed warranted; also for breaches of legislation, Awards, agreements and all 
matters in connection with Worker's Compensation Act. 

(h) They shall make provision for the registration of members for employment and issue instructions to the Divisional 
Branch Assistant Secretary for the supervision of the engagement of labour. 

(j) They shall be responsible for convening and conducting general meetings of the members, as provided for in the 
Rules. 

(k) They shall be responsible for the calling of any meetings necessary for the proper administration of the Divisional 
Branch, including meetings of members or stewards. 

(l) (i) They may impose penalties, including fines not exceeding the sum of $100.00 on Divisional Branch 
Officers, councillors, members, committee persons or delegates representing the Divisional Branch for 
knowingly refusing to comply with the Rules, or the decisions of Divisional Branch Council or the 
Divisional Branch Management Committee, or knowingly refusing to carry out the policy of the 
Divisional Branch, provided that the Rules, decisions of Divisional Branch Council or Divisional Branch 
Management Committee are available to members in the minutes of the Divisional Branch Council or 
Divisional Branch Management Committee at the Divisional Branch Office. 

(ii) They may suspend, expel or dismiss from office, divisional branch officers, divisional branch councillors, 
members, committee members or delegates representing the Divisional Branch for misappropriation of the 
funds of the Divisional Branch or for a substantial breach of the rules of the Divisional Branch or for 
gross misbehaviour or gross neglect of duty. 

(m) Upon a petition being forwarded to the Divisional Branch Secretary, signed by 10% of the financial members, in 
respect of any district or any zone, except in the case of the Sydney zone where the petition must be signed by 5% 
of the financial members convene a special meeting of the membership, in that zone or trade district. The financial 
members, signing the petition must come from the zone or craft district for which a special meeting is being 
petitioned. 

(n) They shall satisfy themselves as to the integrity of employers of juvenile labour based upon a report of job or shop 
stewards or full-time officials. 

(o) They shall inform Apprenticeship Councils of the unsuitability of an employer to train apprentices. 
(p) A special meeting of the Divisional Branch Management Committee may be called by the Divisional Branch 

President and shall be called by the Divisional Branch President if he is so requested by not less than 40% of the 
representatives on the Divisional Branch Management Committee. 

(q) They shall from among themselves elect a Divisional Branch Vice President and Divisional Branch Trustees such 
Divisional Branch Vice Presidents and Divisional Branch Trustees shall be elected for a 4 year term of office.  
Any member of the Divisional Branch Management Committee may nominate themselves for any such position 
by notice in writing to the Divisional Branch Returning Officer.  In any election the procedure to be followed 
shall be, the necessary changes being made, the procedure for the election of Divisional Executive in accordance 
with Construction and General Divisional Rule 9 which shall occur at the first meeting of the Divisional Branch 
Management Committee after the assumption of office of that Committee following the general elections. 

(r) The Divisional Branch Management Committee shall have the power to appoint temporary organisers whenever 
this is considered necessary.  They shall not, by virtue only by their appointment as temporary organisers, be 
Officers of the Branch nor shall they, by virtue only by their appointment as temporary organisers, exercise any 
function of management, but shall act as directed by the Divisional Branch Secretary.  Such appointments are 
subject to satisfactory performance of their allocated duties. Except where the context otherwise necessitates, the 
term 'organiser' where used in these Rules shall not include temporary organisers. 
The Divisional Branch Management Committee may, with the consent of a state registered counterpart union and 
an officer or employee thereof, by resolution, appoint the said officer and/or employee, or any one of them, as an 
employee of the Divisional Branch, and for that purpose reach agreement with the said officer/employee and the 
said state registered counterpart union as to how much, if any, of the wages of the person/s so appointed shall be 
contributed by the Divisional Branch.  
In such case such an appointee shall:- 
(i) be an employee of the Divisional Branch if and only if, and only to the extent that they are performing 

functions that are necessarily and expressly functions of the Divisional Branch and not the state registered 
counterpart union; 
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(ii) during that period, be subject to the direction and control of the governing bodies of the Divisional Branch 
in accordance with these rules, but only when acting in that capacity, and 

(iii) be entitled to those rights conferred on employees of a registered organisation by the Workplace Relations 
Act 1996 or any successor legislation thereto. 

(s) A loan, grant or donation of an amount exceeding $1,000 shall not be made by this Divisional Branch unless the 
Divisional Branch Management Committee - 
(a) has satisfied itself - 

(i) that the making of the loan, grant or donation would be in accordance with the rules of the Union; 
and 

(ii) in relation to a loan - that, in the circumstances, the security proposed to be given for the 
repayment of the loan is adequate and the proposed arrangements for the repayment of the loan 
are satisfactory; and 

(b) has approved the making of the loan, grant or donation. 
(t) The Divisional Branch Management Committee, on receipt of a petition signed by not less than 10% of the 

financial members of the Divisional Branch, shall convene a special Divisional Branch Council meeting or 
conduct a ballot of Divisional Branch Council in respect of any matter determined by the Divisional Branch 
Management Committee, to which members are objecting. 

26 The specific duties of the individual officers of the Branch are provided for in the rules of the counterpart Federal body.  
Rule 43 contains the duties of the Divisional Branch President which are as follows: 

(a) The Divisional Branch President shall preside at meetings of the Divisional Branch Council or Divisional Branch 
Management Committee and meetings convened by the Divisional Branch Council or Divisional Branch 
Management Committee. 

(b) (i) The Divisional Branch President, during such term of office shall hold no other position within the 
Divisional Branch provided for in these Divisional Branch Rules.  Provided however that the position of 
Divisional Branch delegate to Divisional Conference shall not be considered as a position within the 
Divisional Branch for the purpose of this sub-rule. Further provided that in the case of the NSW 
Divisional Branch, this sub-rule shall not prevent the Divisional Branch Management Committee from 
designating the Divisional Branch President as Acting Divisional Branch Secretary in accordance with 
Rule 47(b) herein, or the Divisional Branch President so designated from acting in that capacity. 

(ii) In New South Wales and Victoria the Divisional Branch President shall be employed in a full-time 
capacity. 

(c) The Divisional Branch President shall carry out such duties as may be assigned from time to time by the 
Divisional Branch Management Committee, and by the Divisional Branch Secretary acting on their behalf. 

(d) The Divisional Branch President shall conduct business in accordance with Rules laid down for his/her guidance.  
The Divisional Branch President shall not enter debate on any question except by leave of the Divisional Branch 
Management Committee, but shall endeavour to bring the business to a satisfactory conclusion.  The Divisional 
Branch President shall have a casting vote only. 

(e) The Divisional Branch President shall sign the minutes of proceedings of Divisional Branch Council, Divisional 
Branch Management Committee, or any meeting convened by the Divisional Branch Council or Divisional 
Branch Management Committee when same have been duly confirmed. 

(f) The Divisional Branch President shall examine bank vouchers setting out bank balance, record of each banking 
transaction, countersign all orders of payment of any money authorised by the Divisional Branch Council or 
Divisional Branch Management Committee which is in accordance with Rules. 

(g) The Divisional Branch President shall cause to be entered in the minutes of the Divisional Branch Management 
Committee a record of all payments, monies received and banked and statement of cash in hand. 

(h) The Divisional Branch President may be required by resolution of the Divisional Branch Council or Divisional 
Branch Management Committee to attend to any business concerning the finances and administration of the 
Divisional Branch either in connection with the Divisional Branch Council, Divisional Branch Management 
Committee or District Committees, and shall if so required submit a report in writing of the findings to the 
Divisional Branch Council and Divisional Branch Management Committee members. 

(j) The Divisional Branch President shall be an ex-officio member of all Committees of the Divisional Branch. 
(k) In the New South Wales Divisional Branch, in the absence of the Divisional Branch President the Divisional 

Branch Management Committee shall designate one of the Divisional Branch Assistant Secretaries as the Acting 
Divisional Branch President. 

27 The functions and powers of the Divisional Branch Vice President in Western Australia is provided for in r 44(i) of the rules of 
the counterpart Federal body which provides: 

(i) Except in the New South Wales Divisional Branch, the Victorian Divisional Branch, the Queensland Builders 
Labourers Divisional Branch and the ACT and Western Australian Divisional Branches the Divisional Branch 
Vice-President shall be elected by the Divisional Branch Management Committee from among its members and 
shall preside at meetings in the absence of the Divisional Branch President, and shall carry out the duties of the 
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Divisional Branch President and such duties as may be required by resolution of the Divisional Branch Council or 
Divisional Branch Management Committee which are in accordance with these rules. 

28 Rule 45 – Divisional Branch Trustees of the rules of the counterpart Federal body provides: 
(a) Except in the case of the South Australian Divisional Branch the Divisional Branch Management Committee shall 

elect from among themselves, three trustees.  The election shall be conducted in accordance with Rule 42(q).  
Provided however that there shall be no trustees in the New South Wales Divisional Branch. 
On a written authority signed by the Divisional Branch President and the Divisional Branch Secretary any two of 
the three Divisional Branch Trustees shall sign cheques for such sums as may be voted by the Divisional Branch 
Council or Divisional Branch Management Committee in accordance with these Rules.  Such cheques to be 
counter signed by the designated Divisional Branch Assistant Secretary. The designated Divisional Branch 
Assistant Secretary will be determined by the State Management Committee or equivalent body. 

… 
(c) The funds of the Divisional Branch shall be banked in an account styled in the name of the Divisional Branch. 
(d) The Divisional Branch Trustees shall have powers and immunities as conferred by statute on such Trustees. 

29 Rule 46 – Duties of Divisional Branch Secretary of the rules of the counterpart Federal body provides: 
(a) The Divisional Branch Secretary shall be under the control of the Divisional Branch Council and the Divisional 

Branch Management Committee and shall be employed in a full time capacity, and shall conduct correspondence 
in connection with all industrial matters and in general administration of the Divisional Branch. 

(b) The Divisional Branch Secretary shall be responsible for the carrying out of the decisions made by the Divisional 
Branch Council or Divisional Branch Management Committee. 

(c) The Divisional Branch Secretary shall be responsible for the enforcement of all Awards and Industrial 
Agreements and shall supervise the conduct of all wages claims, compensation matters and legal matters coming 
within the jurisdiction of the Divisional Branch Council or Divisional Branch Management Committee. 

(d) The Divisional Branch Secretary shall cause to be prepared and forwarded to the Industrial Registrar, returns as 
required by law. 

(e) The Divisional Branch Secretary shall have prepared a properly audited financial statement of receipts and 
payments and all the funds and effects of the Divisional Office, together with a statement of the assets and 
liabilities of the Divisional Office for the year ending 31st December. 

(f) The Divisional Branch Secretary shall prepare the agenda for and minutes of each Divisional Branch Council 
meeting; and shall attend meetings of the Divisional Branch Council, Divisional Branch Management Committee 
and other meetings called by the Divisional Branch Council or Divisional Branch Management Committee. 

(g) The Divisional Branch Secretary shall be responsible for the production of Divisional Branch publications. 
(h) The Divisional Branch Secretary shall be responsible for the itinerary of organisers duties. 
(j) The Divisional Branch Secretary shall be an ex officio member of all committees of the Divisional Branch. 
(k) The Divisional Branch Secretary shall be an elected delegate to Divisional Conference by virtue of his/her office. 

30 The rules of the counterpart Federal body do not prescribe any duties for the office of Divisional Branch Treasurer or for the 
office of Divisional Branch Senior Vice President. 

31 Rule 47 – Duties of Divisional Branch Assistant Secretary of the rules of the counterpart Federal body provides: 
(a) The Divisional Branch Assistant Secretary/ies (if any) shall be under the control of the Divisional Branch Council 

and the Divisional Branch Management Committee, and shall work under the direction of the Divisional Branch 
Secretary.  They shall attend all meetings of the Divisional Branch Council and the Divisional Branch 
Management Committee. 

(b) The Divisional Branch Assistant Secretary/ies shall, in the absence of the Divisional Branch Secretary, fulfil the 
office and perform the duties of the Divisional Branch Secretary. Where there is more than one Assistant 
Secretary, the Divisional Branch Management Committee shall designate one of the Assistant Secretaries to 
perform the duties. Provided however that in the case of the NSW Divisional Branch, the Divisional Branch 
Management Committee shall designate from amongst the Divisional Branch President and the Divisional Branch 
Assistant Secretaries, the officer who shall fulfil the office and perform the duties of the Divisional Branch 
Secretary. Further provided that in the case of the Queensland Builders Labourers Divisional Branch, the 
Divisional Branch Management Committee shall designate from amongst the Divisional Branch President and the 
Divisional Branch Assistant Secretary, the officer who shall fulfil the office and perform the duties of the 
Divisional Branch Secretary. 

32 Under r 50 of the rules of the counterpart Federal body the members of the Divisional Branch Management Committee are 
required to attend meetings of the Divisional Branch Management Committee and of the Divisional Branch Council. 

33 Under r 69 – Special Rules of the rules of the counterpart Federal body Divisional Branch meetings are required to be held on 
the second Wednesday of each month and be held at the union's office, or at such time and place as the Divisional Branch 
Management Committee may determine. 
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34 The Divisional Branch meetings have the power of recommendation to the Divisional Branch Management Committee. 
35 The Divisional Branch Council under r 41 of the rules of the counterpart Federal body meets at least biennially.  Under r 40 

they are the supreme governing body of each Divisional Branch.  Under r 40(2)(iii)(A)(v) the Divisional Branch Council of 
Western Australia consists of the Divisional Branch Management Committee together with a further 20 delegates elected from 
the whole of Western Australia. 

36 We are satisfied that there is an office for every office in the State organisation in the Branch in two respects: 
(a) the names of each of the offices are in essence the same; and 
(b) the functions and powers of each of the offices are the same insofar as the offices of the State organisation and the 

Branch are each respectively the management committee of the State organisation and the Branch. 
37 However, we are not satisfied that for each of the offices prescribed in the State organisation there is a 'corresponding office' in 

the Branch within the meaning of s 71(1), s 71(2) and s 71(3) of the Act as we are not satisfied that the offices of Treasurer and 
Divisional Branch Treasurer are the same or can be deemed to be the same.  Nor are we satisfied that the offices of Senior 
Vice President and Divisional Branch Senior Vice President are the same or can be deemed to be the same.  In particular, when 
regard is had to the functions and powers of the Treasurer of the State organisation and the Divisional Branch President and 
the Divisional Branch Treasurer we are not satisfied that functions and powers of the office of Treasurer and Divisional 
Branch Treasurer to be sufficiently similar.  Similarly when the office of Senior Vice President and the Divisional Branch 
Senior Vice President are compared it cannot be said that the powers and functions of each office are the same or substantially 
the same. 

38 In r 25(3) of the rules of the State organisation, the functions and powers of the Treasurer are very specific.  The functions and 
powers prescribed in r 25(3) require the Treasurer to keep the books and accounts of the State organisation; to draw up reports 
and balance sheets; to receive monies and make payments.  The Treasurer is also required to submit a statement of his or her 
receipts and expenditure every three months to the members of the union attending a General Meeting (r 25(3)(d)).  The rules 
of the counterpart Federal body prescribe no functions and powers to be carried out by the Divisional Branch Treasurer.  
However, the Divisional Branch President is empowered with some powers and functions of a 'treasurer' which are in part 
similar to the powers and functions of the Treasurer in r 25(3)(d) of the rules of the State organisation.  Pursuant to r 43(g) of 
the rules of the counterpart Federal body, whilst not required to keep records of payments and monies received and banked the 
Divisional Branch President is required to cause to be entered in the minutes of the Divisional Branch Management Committee 
a record of all payments, monies received and banked and statement of cash in hand.  The Divisional Branch President is also 
required under r 43(h), if directed by resolution of the Divisional Branch Council or Divisional Branch Management 
Committee, to submit a report in writing of any business concerning the finances and administration of the Divisional Branch. 

39 It could be said that it may be open to imply a term into the rules of the counterpart Federal body that the powers and functions 
of the office of Divisional Branch Treasurer is to establish records and keep proper books and accounts of the funds of the 
Branch as part of a fiduciary duty that would attach to such an office: see the discussion in Gordon v Carroll (1975) 6 ALR 
579 (593 - 594) and (606) (Full Court).  However, s 71(1) and s 71(4) of the Act do not enable the Full Bench to have regard to 
the principles that apply to the implication of terms.  Section 71(1) and s 71(4) require the Full Bench to examine only the 
express rules of the State organisation and the Branch. 

40 Whereas r 25(1)(d) of the rules of the State organisation provide that in the absence of the President, the Senior Vice President 
is to perform the duties of the President, no powers and functions are conferred on the office of Divisional Branch Senior Vice 
President other than that office is to form part of the Divisional Branch Management Committee; and in that capacity, the 
office of Divisional Branch Senior Vice President has the powers and functions conferred by r 42 of the rules of the 
counterpart Federal body. 

41 As the Full Bench has heard submissions about the powers and functions of all offices of the State organisation and the Federal 
Branch.  We are of the opinion that it is appropriate to consider all of the offices in the State organisation and the Branch. 

42 Except for the offices of Treasurer and Divisional Branch Treasurer and Senior Vice President and Divisional Branch Senior 
Vice President when the rules in respect of each of the offices of the State organisation and the Branch are examined, we are of 
the opinion that the offices of the State organisation and the Branch can be deemed to be the same.  The reasons why we make 
this finding is as follows: 

(a) President/Divisional Branch President 
43 Both the President of the State organisation and the Divisional Branch President are required to preside at meetings and have a 

deliberate or casting vote only.  They also are both required to sign the minutes of meetings and endorse or countersign orders 
for payment of money.  The Divisional Branch President has some other functions which relate to records of payments, monies 
received and banked and cash in hand and may be directed to carry out delegated duties assigned by the Divisional Branch 
Management Committee or the Divisional Branch Secretary or directed to report on any business concerning finances and 
administration of the Divisional Branch.  We do not consider the review of financial transaction functions to be delegated.  We 
also do not consider these functions together with the delegated duties to be material as such functions do not derogate from 
the function of the Divisional Branch President as the chairperson of meetings of the Divisional Branch Management 
Committee and the Divisional Branch Council.  It is also not material that the Divisional Branch President is an ex officio 
member of all committees of the Divisional Branch.  The State President also has one additional function.  Pursuant to 
r 25(2)(d) of the rules of the State organisation, the President with the Secretary has power to decide upon a course of action 
where urgent information comes to the knowledge of the Secretary of the State organisation until a meeting of the Executive.  
Although the Divisional Branch President does not have this power, a finding can be made that the offices can be deemed to be 
the same as both the President of the State organisation and the Divisional Branch President of the counterpart Federal body 
share a common and important function of presiding at meetings of the respective management committees. 
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(b) Vice President/Divisional Branch Vice President 
44 In the absence of the President and the Senior Vice President, the Vice President of the State organisation is required to carry 

out the duties of the President: r 25(1)(d) of the rules of the State organisation.  Similarly under r 44(i) of the rules of the 
counterpart Federal body, the Divisional Branch Vice President is required to preside at meetings in the absence of the 
Divisional Branch President and carry out duties given by resolution of the Divisional Branch Council or the Divisional 
Branch Management Committee.  Whilst the Divisional Branch Vice President of the Branch has duties which are in addition 
to the functions in common with the Vice President of the State organisation, it is apparent that there is sufficient similarity in 
the shared central function of the offices which is to act in place of the President and the Divisional Branch Vice President 
respectively. 

(c) Secretary/Divisional Branch Secretary 
45 Pursuant to r 25(2) of the rules of the State organisation the Secretary is the principal officer of the union whose functions and 

powers are largely administrative.  However the Secretary does have the power with the President in respect of any urgent 
information to decide on and implement a course of action until the next meeting of the Executive.  The Divisional Branch 
Secretary is also charged with the function of conducting the general administration of the Branch: r 46(a) of the rules of the 
counterpart Federal body.  Rule 46 of the rules of the counterpart Federal body also contains a list of functions and powers of 
the office of Divisional Branch Secretary that are sufficiently similar to the functions and powers of the Secretary of the State 
organisation. 

(d) Assistant Secretary/Divisional Branch Assistant Secretaries 
46 The Assistant Secretaries of the State organisation and the Divisional Branch Assistant Secretaries are required by the rules to 

work under the direction of the Secretary in the case of the State organisation (r 25(6) of the rules of the State organisation) or 
the Divisional Branch Secretary (r 47(a) of the rules of the counterpart Federal body).  The offices of the Divisional Branch 
Assistant Secretaries are also under the control of the Divisional Branch Council and the Divisional Branch Management 
Committee and are to perform the duties of the Divisional Branch Secretaries in the absence of the Divisional Branch 
Secretary:  r 47 of the rules of the counterpart Federal body.  Whilst the offices of the Divisional Branch Assistant Secretaries 
are empowered with these functions and the Assistant Secretary is not given these functions under the rules of the State 
organisation, it is apparent that the powers and functions of the Assistant Secretary and the Divisional Branch Assistant 
Secretaries are sufficiently similar. 

(e) Trustees/Branch Trustees 
47 Whilst there are some minor differences in procedures to be followed by the Trustees of the State organisation and the Branch 

Trustees it is clear that the central role of the offices of Trustees is to sign cheques with the Secretary in the case of the State 
organisation (r 25(5) of the rules of the State organisation) and with the Divisional Branch Secretary (r 45(a) of the rules of the 
counterpart Federal body).  Consequently it is clear that the powers and functions of these offices can be said to be sufficiently 
similar. 

(f) Ordinary Executive Members/Branch Committee Management Committee Members 
48 Although the rules of the State organisation and the counterpart Federal body do not expressly provide the powers and 

functions of these offices it is apparent from not only the title of each of the offices but from the fact that these offices form 
part of the offices of the management committee of the State organisation and the Branch, which is in each case to respectively 
control and conduct the business of the State organisation and the Branch, it can be said these offices are sufficiently similar. 

Conclusion – Not satisfied the offices of the State organisation and Branch are the same and cannot be deemed to be the 
same 
49 Once the task of the Full Bench as set out earlier by Pullin J is understood, it is apparent that in the absence of any functions or 

powers for the position of Divisional Branch Treasurer, the Full Bench cannot find that the rules of the counterpart Federal 
body prescribing the offices which shall exist in the Branch are deemed to be the same as the rules of the State organisation 
prescribing the offices which shall exist in the State organisation.  The absence of any functions or powers for the position of 
Divisional Branch Treasurer in Western Australia is striking when contrasted with the fact of the prescription of functions and 
powers for the Divisional Branch Treasurer (South Australia) in r 48A of the rules of the Federal organisation and the content 
of those functions and powers. 

50 It should be remembered that the purpose of this application is for the applicant to be in a position where each office in the 
applicant may be held by the person who, in accordance with the rules of the Union's counterpart Federal body, holds the 
corresponding office in that body.  It cannot be said that the Divisional Branch Treasurer is the corresponding office of the 
Treasurer of the applicant, particularly when some of the functions or powers of the Treasurer's position are able to be 
exercised by the Divisional Branch President 

51 In the circumstances where no functions or powers of the Divisional Branch Treasurer and the Divisional Branch Senior Vice 
President are prescribed in the rules of the counterpart Federal body (other than common duties as a member of the Divisional 
Branch Management Committee), and where specific functions and powers of the office of Treasurer and the Senior Vice 
President in the State organisation are prescribed and vested specifically in each office, we are unable to form the opinion that 
the rules of the counterpart Federal body prescribing offices are the same or can be deemed to be the same as the rules of the 
State organisation.  For these reasons we are of the opinion that an order should be made that the application be dismissed. 

 
 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1045 
 

2011 WAIRC 00423 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION FORESTRY MINING AND ENERGY UNION OF WORKERS 
APPLICANT 

-and- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE J H SMITH, ACTING PRESIDENT 
CHIEF COMMISSIONER A R BEECH 
COMMISSIONER S M MAYMAN 

DATE THURSDAY, 16 JUNE 2011 
FILE NO/S FBM 15 OF 2010 
CITATION NO. 2011 WAIRC 00423 
 

Result Application dismissed 
Appearances 
Applicant Mr S Millman (of counsel) 
 

Order 
This matter having come on for hearing before the Full Bench on Thursday, 7 April 2011, and having heard Mr S Millman (of 
counsel) on behalf of the applicant, and reasons for decision having been delivered on Thursday, 16 June 2011, the Full Bench, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders — 

THAT the application be and is hereby dismissed. 
By the Full Bench 

(Sgd.)  J H SMITH, 
[L.S.] Acting President. 

 

FULL BENCH—Procedural Directions and Orders— 

2011 WAIRC 00462 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MKZ TRANSPORT PTY LTD 
APPELLANT 

-and- 
PERTH FREIGHTLINES PTY LTD 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE J H SMITH, ACTING PRESIDENT 
ACTING SENIOR COMMISSIONER P E SCOTT 
COMMISSIONER J L HARRISON 

DATE FRIDAY, 1 JULY 2011 
FILE NO/S FBA 3 OF 2011 
CITATION NO. 2011 WAIRC 00462 

Result Appeal discontinued 

Order 
WHEREAS on 16 March 2011, the appellant filed a notice of appeal to the Full Bench; and 
WHEREAS on 24 June 2011, the appellant filed a notice of application for an order to discontinue this appeal; and 
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WHEREAS on 1 July 2011, the appellant filed a statutory declaration of service of the notice of application for an order to 
discontinue this appeal;  
NOW THEREFORE, the Full Bench pursuant to the powers conferred on it under the Industrial Relations Act 1979 and the 
Industrial Relations Commission Regulations 2005 reg 103A, hereby orders — 

THAT this appeal be and is hereby discontinued. 
By the Full Bench 

(Sgd.)  J H SMITH, 
[L.S.] Acting President. 

 

PUBLIC SERVICE ARBITRATOR—Awards/Agreements—Variation of— 

2011 WAIRC 00456 
COUNTRY HIGH SCHOOL HOSTELS AUTHORITY RESIDENTIAL COLLEGE SUPERVISORY STAFF AWARD 

2005 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, THE 
COUNTRY HIGH SCHOOL HOSTELS AUTHORITY 

APPLICANTS 
-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE WEDNESDAY, 29 JUNE 2011 
FILE NO/S P 4 OF 2011 
CITATION NO. 2011 WAIRC 00456 
 

Result Award varied 
Representation 
Civil Service Association of Western Australia  Ms J O’Keefe and with her Ms J Gaines 
The Country High School Hostels Authority  Ms H Dooley as agent 
 

Order 
HAVING heard Ms J O’Keefe on behalf of The Civil Service Association of Western Australia Incorporated and Ms H Dooley as 
agent for the Country High School Hostels Authority and by consent the Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act, 1979 hereby orders – 

THAT the Country High School Hostels Authority Residential College Supervisory Staff Award 2005 be varied 
in accordance with the following schedule and that such variation shall have effect from the first pay period on 
or after the date of this order. 

(Sgd.)  S J KENNER, 
 Commissioner, 
[L.S.] Public Service Arbitrator. 

SCHEDULE 
1. Clause 8 – Contract of Service:  Immediately following paragraph (f) of subclause (2) of this clause, insert the 

following new paragraph: 
(g) Notwithstanding any of the provisions contained in this clause a lesser period of notice may be negotiated 

between the Authority and the employee. 
2. Clause 15 – Annual Increments:  Delete this clause and insert the following in lieu thereof: 

15. – ANNUAL INCREMENTS 
(1) An employee shall proceed to the maximum of their salary range by annual increments, after 12 months continuous 

service at each increment point, unless there is an adverse report on the employee’s performance or conduct which 
recommends the non payment of an annual increment. 

(2) The following process shall apply where a report on an officer’s performance or conduct recommends the non-payment of 
an annual increment: 
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(a) The employee will be shown the report prior to completing 12 months continuous service since their last 
incremental advance. 

(b) The employee will be provided with an opportunity to comment in writing. 
(c)  The employee’s comments will be considered immediately by the employer and a decision made as to whether 

to approve the payment of the increment or withhold payment for a specific period. 
(d) Where the increment is withheld, the employer before the expiry of the specified period will complete a further 

report and the above provisions will apply. 
(3) The non-payment of an increment will not change the normal anniversary date of any further increment payments.   
(4) For the purpose of this clause “continuous service”, shall not include; 

(a) any period exceeding 14 calendar days during which an employee is absent on leave without pay. In the case of 
leave without pay, which exceeds 14 calendar days, the entire period of such leave without pay is excised in 
full;  

(b) any period which exceeds six (6) months in one (1) continuous period during which as employee is absent on 
workers’ compensation. Provided that only that portion of such continuous absence which exceeds six (6) 
months shall not count as “continuous service”; and 

(c) any period that exceeds three (3) months in one (1) continuous period during which an employee is absent on 
sick leave without pay. Provided that only that portion of such continuous absence that exceeds three (3) months 
shall not count as “continuous service”. 

3. Clause 35 – Bereavement Leave: Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) Officers including relief employees shall on the death of: 

(a) the spouse or de-facto partner of the employee; 
(b) the child, step-child or grandchild of the employee (including an adult child, step-child or grandchild); 
(c) the parent, step-parent or grandparent of the employee; 
(d) the brother, sister, step brother or step sister; or 
(e) any other person who, immediately before that person's death, lived with the employee as a member of the 

officer's household; 
be eligible for up to two (2) days paid bereavement leave, provided that at the request of an employee the 
employer may exercise a discretion to grant bereavement leave to an officer in respect of some other person 
with whom the officer has a special relationship. 

 
 

2011 WAIRC 00500 
COUNTRY HIGH SCHOOL HOSTELS AUTHORITY RESIDENTIAL COLLEGE SUPERVISORY STAFF AWARD 

2005 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, THE 
COUNTRY HIGH SCHOOL HOSTELS AUTHORITY 

APPLICANTS 
-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE MONDAY, 11 JULY 2011 
FILE NO P 4 OF 2011 
CITATION NO. 2011 WAIRC 00500 
 

Result Order issued 
Representation 
Civil Service Association of Western Australia  Ms J O’Keefe and with her Ms J Gaines 
The Country High School Hostels Authority  Ms H Dooley as agent 
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Correcting Order 
HAVING heard Ms J O’Keefe on behalf of The Civil Service Association of Western Australia Incorporated and Ms H Dooley as 
agent for the Country High School Hostels Authority and by consent the Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act, 1979 hereby orders – 

THAT the order of the Commission of 28 June 2011 deposited in the Office of the Registrar on 28 June 2011 be and is 
hereby corrected to operate on and from 27 June 2011.  

(Sgd.)  S J KENNER, 
 Commissioner, 
[L.S.] Public Service Arbitrator. 

 
 

2011 WAIRC 00490 
DEPARTMENT FOR COMMUNITY DEVELOPMENT (FAMILY RESOURCE WORKERS, WELFARE ASSISTANTS 

AND PARENT HELPERS) AWARD 1990 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, THE 
DEPARTMENT FOR CHILD PROTECTION, THE DEPARTMENT FOR COMMUNITIES 

APPLICANTS 
-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE WEDNESDAY, 6 JULY 2011 
FILE NO/S P 8 OF 2011 
CITATION NO. 2011 WAIRC 00490 
 

Result Award varied 
Representation 
Civil Service Association of Western Australia Ms J O’Keefe and with her Ms S Bhar 
Employer Parties Ms J Symons as agent and with her Ms M Gillam as agent 
 

Order 
Having heard Ms J O’Keefe and with her Ms S Bhar on behalf of the Civil Service Association of Western Australian Incorporated 
and Ms J Symons and with her Ms M Gillam as agent on behalf of the employer parties and by consent the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders –  

THAT the Department for Community Development (Family Resource Workers, Welfare Assistants and Parent Helpers) 
Award 1990 be varied in accordance with the following schedule and that such variation shall have effect on and from the 
date of this order. 

(Sgd.)  S J KENNER, 
 Commissioner, 
[L.S.] Public Service Arbitrator. 

SCHEDULE 
1. Clause 15. – Annual Increments: Delete this clause and insert the following in lieu thereof: 

15. - ANNUAL INCREMENTS 
1) An employee shall proceed to the maximum of their salary range by annual increments, after 12 months continuous 

service at each increment point, unless there is an adverse report on the employee’s performance or conduct which 
recommends the non payment of an annual increment. 

2) The following process shall apply where a report on an employee’s performance or conduct recommends the non-
payment of an annual increment: 
(a) The employee will be shown the report prior to completing 12 months continuous service since their last 

incremental advance. 
(b) The employee will be provided with an opportunity to comment in writing. 
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(c)  The employee's comments will be considered immediately by the employer and a decision made as to whether 
to approve the payment of the increment or withhold payment for a specific period. 

(d) Where the increment is withheld, the employer before the expiry of the specified period will complete a further 
report and the above provisions will apply. 

(3) The non-payment of an increment will not change the normal anniversary date of any further increment payments. 
(4) For the purposes of this clause "continuous service", except where an increment is payable according to age, shall not 

include: 
(a) any period exceeding 14 calendar days during which an Employee is absent on leave without pay.  In the case of 

leave without pay which exceeds 14 calendar days the entire period of such leave without pay is excised in full; 
(b) any period which exceeds six months in one continuous period during which an Employee is absent on workers' 

compensation.  Provided that only that portion of such continuous absence which exceeds six months shall not 
count as "continuous service"; 

(c) any period which exceeds three months in one continuous period during which an Employee is absent on sick 
leave without pay.  Provided that only that portion of such continuous absence which exceeds three months 
shall not count as "continuous service". 

2. Clause 18. – Annual Leave: Delete sub clause (8) of this clause and insert the following in lieu thereof: 
(8) (a) (i) Employees and their dependants proceeding on annual leave to either Perth or Geraldton from 

headquarters situated in areas 3, 4, 5 and 6, as defined in Clause 36. - District Allowance of this 
Award, shall be entitled to the concessions contained in Schedule E. - Travel Concessions for Annual 
Leave, provided that the Employee has at least 12 months service in these areas. 

(ii) An Employee who has less than 12 months service in the abovementioned areas and who is required 
to proceed on annual leave to suit departmental convenience shall be entitled to the concessions.  The 
concession may also be given to an Employee who proceeds on annual leave before completing the 12 
months service provided that the Employee returns to the area to complete the 12 months service at 
the expiration of the period of leave. 

(iii) Only one annual leave travel concession per employee or dependant per annum is available. 
(iv) The mode of travel is to be at the discretion of the Employer. 
(v) Travel concessions not utilised within 12 months of becoming due will lapse. 

(b) Where Employees are entitled to a travel concession under subclause (8) of this clause and the Employees’ 
headquarters are situated in District Allowance Areas 3, 4, 5 or 6, a travel concession covering the cost of 
airfares or motor vehicle allowance up to a maximum amount equivalent to the value of a return fully flexible 
and refundable airfare to Perth will be provided for each Employee and each of their dependants when 
proceeding on annual leave to a location other than Perth or Geraldton. 

(c) Employees, other than those designated in paragraph (8) (a) of this clause, whose headquarters are situated two 
hundred and forty kilometres or more from Perth General Post Office and who travel to Perth for their annual 
leave may be granted by the Employer reasonable travelling time to enable them to complete the return journey. 

(d) For the purposes of determining eligibility for Annual Leave Travel Concession, a dependant shall mean 
(i) a partner; and/ or 
(ii) any child who relies on the officer for their main financial support;   

  who does not have an equivalent entitlement of any kind. 
(e) For the purposes of the definitions at paragraph (8) (d) of this clause, a child will be considered to rely on the 

officer for their main financial support where that child is in receipt of income of less than half the annualised 
WA minimum adult wage as at 30 June of the immediate past financial year, excluding income from a disability 
support pension. 

3. Clause 27. – Bereavement Leave: Delete sub clause (1) of this clause and insert the following in lieu thereof: 
(1) Officers including casual employees shall on the death of: 

(a) the spouse or de-facto partner of the employee; 
(b) the child, step-child or grandchild of the employee (including an adult child, step-child or grandchild); 
(c) the parent, step-parent or grandparent of the employee; 
(d) the brother, sister, step brother or step sister; or 
(e) any other person who, immediately before that person's death, lived with the employee as a member of the 

officer's household; 
be eligible for up to two (2) days paid bereavement leave, provided that at the request of an employee the 
employer may exercise a discretion to grant bereavement leave to an officer in respect of some other person 
with whom the officer has a special relationship. 
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2011 WAIRC 00445 
EDUCATION DEPARTMENT MINISTERIAL OFFICERS SALARIES ALLOWANCES AND CONDITIONS AWARD 

1983 NO. 5 OF 1983 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, 
DEPARTMENT OF EDUCATION 

APPLICANTS 
-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE TUESDAY, 28 JUNE 2011 
FILE NO/S P 5 OF 2011 
CITATION NO. 2011 WAIRC 00445 
 

Result Award varied 
Representation 
Civil Service Association of Western Australia Ms J O’Keefe and with her Ms J Gaines 
Department of Education  Ms E McAdam 
 

Order 
HAVING heard Ms J O’Keefe on behalf of The Civil Service Association of Western Australia Incorporated and Ms E McAdam 
on behalf of the Department of Education and by consent the Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 hereby orders – 

THAT the Education Department Ministerial Officers Salaries Allowances and Conditions Award 1983 No. 5 
of 1983 be varied in accordance with the following schedule and that such variation shall have effect from the 
first pay period on or after the date of this order. 

(Sgd.)  S J KENNER, 
 Commissioner, 
[L.S.] Public Service Arbitrator. 

SCHEDULE 
1. Clause 4 – Definitions: Delete the definition of Employer and insert the following in lieu thereof: 
“Employer” means the Director General, Department of Education (or however so named) 
2. Clause 11 – Annual Increments: Delete this clause and insert the following in lieu thereof: 

11.  – ANNUAL INCREMENTS 
(1) An employee shall proceed to the maximum of their salary range by annual increments, after 12 months continuous 

service at each increment point, unless there is an adverse report on the employee’s performance or conduct which 
recommends the non payment of an annual increment. 

(2) The following process shall apply where a report on an employee’s performance or conduct recommends the non-
payment of an annual increment: 
(a) The employee will be shown the report prior to completing 12 months continuous service since their last 

incremental advance. 
(b) The officer will be provided with an opportunity to comment in writing. 
(c)  The employee’s comments will be considered immediately by the employer and a decision made as to whether 

to approve the payment of the increment or withhold payment for a specific period. 
(d) Where the increment is withheld, the employer before the expiry of the specified period will complete a further 

report and the above provisions will apply. 
(3) The non-payment of an increment will not change the normal anniversary date of any further increment payments.   
(4) For the purposes of this clause "continuous service”, except where an increment is payable according to age shall include: 

(a) any period exceeding 14 calendar days during which an employee is absent on leave without pay.  In the case of 
leave without pay which exceeds 14 calendar days, the entire period of such leave without pay is excised in full; 
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(b) any period which exceeds six months in one continuous period during which an employee is absent on workers' 
compensation.  Provided that only that portion of such continuous absence which exceeds six months shall not 
count as "service"; 

(c) any period which exceeds three months in one continuous period during which an employee is absent on sick 
leave without pay.  Provided that only that portion of such continuous absence which exceeds three months 
shall not count as "service". 

3. Clause 16 – School Vacation Leave: Delete subclause 2 (a) of this clause and insert the following in lieu thereof: 
(2) (a) A school vacation leave loading shall be included in the first payment of ordinary salary made in December or 

in the event of a termination prior to the end of the school year in the final payment made to the officer. 
4.  Clause 25 – Bereavement Leave: Delete this clause and insert the following in lieu thereof: 

25. - BEREAVEMENT LEAVE 
(1) Officers including casuals shall on the death of: 

(a) the spouse or de-facto partner of the officer; 
(b) the child, step-child or grandchild of the officer (including an adult child, step-child or grandchild); 
(c) the parent, step-parent or grandparent of the officer; 
(d) the brother, sister, step brother or step sister; or 
(e) any other person who, immediately before that person's death, lived with the officer as a member of the officer's 

household; 
be eligible for up to two (2) days paid bereavement leave, provided that at the request of an officer the employer 
may exercise a discretion to grant bereavement leave to an officer in respect of some other person with whom 
the officer has a special relationship. 

(2) The two (2) days need not be consecutive. 
(3) Bereavement leave is not to be taken during any other period of leave. 
(4) Payment of such leave may be subject to the officer providing evidence of the death or relationship to the deceased, 

satisfactory to the employer. 
(5) An officer requiring more than two days bereavement leave in order to travel overseas in the event of the death overseas 

of a member of the officer's immediate family may, upon providing adequate proof, in addition to any bereavement leave 
to which the officer is eligible, have immediate access to accrued long service leave in weekly multiples and/or leave 
without pay provided all accrued leave is exhausted. 

(6) Travelling Time for Regional Employees 
(a) Subject to prior approval from the employer, an employee entitled to bereavement leave and who, as a result of 

such bereavement, travels to a location within Western Australia that is more than 240 km from their workplace 
will be granted paid time off for the travel period undertaken in the employee’s ordinary working hours up to a 
maximum of 15 hours per bereavement.  The employer will not unreasonably withhold approval. 

(b) The employer may approve additional paid travel time within Western Australia where the employee can 
demonstrate to the satisfaction of the employer that more than two days travel time is warranted. 

(c) The provisions of clause 25(6) are not available to employees whilst on leave without pay or sick leave without 
pay. 

(d) The provisions of clauses 25(6)(a) and (b) apply as follows: 
(i) An employee employed on a fixed term contract for a period greater than 12 months, shall be credited 

with the same entitlement as a permanent employee for each full year of service and pro rata for any 
residual portion of employment. 

(ii) An employee employed on a fixed term contract for a period less than 12 months shall be credited 
with the same entitlement on a pro rata basis for the period of employment. 

(iii) A part time employee shall be entitled to the same entitlement as a full time employee for the period 
of employment, but on a pro rata basis according to the number of ordinary hours worked each 
fortnight. 

(iv) For casual employees, the provisions apply to the extent of their agreed working arrangements. 
5. Clause 34. – Camping Allowance: Delete paragraph (b) of subclause (7) of this clause and insert the following in 

lieu thereof: 
(b) Any determination by an Employer under this subclause will be in accordance with Schedule B. - Camping 

Allowance of this Award.   
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6. Clause 38 – Property Allowance: Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) For the purposes of this clause the following expressions shall have the following meanings:  

(a) "Agent" means a person carrying on business as an estate agent in a State or Territory of the Commonwealth, 
being, in a case where the law of that State or Territory provides for the registration or licensing of persons who 
carry on such a business, a person duly registered or licensed under that law. 

(b)  "Dependant" in relation to an officer means: 
(i) spouse including defacto partner; 
(ii) child/children; or 
(iii) other dependant family; 

   who resides with the officer and who relies on the officer for support. 
(c) "Expenses" in relation to an officer means all costs incurred by the officer in the following areas: 

(i) Legal fees paid to a solicitor, or in lieu thereof fees charged by a settlement agent, for professional 
costs incurred in respect of the sale or purchase, the maximum fee to be claimed shall be as set out in 
the Solicitors Cost Determination for non contentious business matters made under section 275 of the 
Legal Profession Act 2008.  

(ii) Disbursements duly paid to a solicitor or a settlement agent necessarily incurred in respect of the sale 
or purchase of the residence. 

(iii) Real Estate Agent's Commission in accordance with that fixed by the Real Estate and Business 
Agents Supervisory Board, acting under Section 61 of the Real Estate and Business Agents Act 1978, 
duly paid to an agent for services rendered in the course of and incidental to the sale of the property, 
the maximum fee to be claimed shall be fifty percent (50%) as set out under Items 1 or 2 - Sales by 
Private Treaty or Items 1 or 2 - Sales by Auction of the Maximum Remuneration Notice. 

(iv) Stamp Duty. 
(v) Fees paid to the Registrar of Titles or to the officer performing duties of a like nature and for the same 

purpose in another State or Territory of the Commonwealth. 
(vi) Expenses relating to the execution or discharge of a first mortgage. 
(vii) The amount of expenses reasonably incurred by the officer in advertising the residence for sale. 

(d)  "Locality" in relation to an officer means: 
(i) Within the metropolitan area, that area within a radius of fifty (50) kilometres from the Perth City 

Railway Station, and 
(ii) Outside the metropolitan area, that area within a radius of fifty (50) kilometres from an officer's 

headquarters when they are situated outside of the metropolitan area. 
(e) "Property" shall mean a residence as defined in this clause including a block of land purchased for the purpose 

of erecting a residence thereon to the extent that it represents a normal urban block of land for the particular 
locality. 

(f) "Residence" includes any accommodation of a kind commonly known as a flat or a home unit that is, or is 
intended to be, a separate tenement including dwelling house, and the surrounding land, exclusive of any other 
commercial property, as would represent a normal urban block of land for the particular locality. 

(g)  "Settlement Agent" means a person carrying on business as settlement agent in a State or Territory of the 
Commonwealth, being, in a case where the law of that State or Territory provides for the registration or 
licensing of persons who carry on such a business, a person duly registered or licensed under the law. 

 (h) “Transfer” or Transferred” means a permanent transfer or permanently transferred. 
7. Schedule A – Named Union Party And Named Employer Party:  Delete “The Director General Department of 

Education and Training (Western Australia)” and insert the following in lieu thereof: 
The Director General Department of Education (Western Australia) 
8. Schedule C - District Allowance: Immediately following the end of this Schedule, insert the following map: 
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Descriptions:
Area 1 - the area within a line commencing on the coast 
travelling due east along lat: 28° to Tallering Peak, then south 
east to Mt Gibson and Burracoppin, then to a point south east 
at the junction of  lat: 32° and long: 119°, then south along 
long: 119° to the coast.
Area 2 – the area within a line commencing on the south coast 
along long: 119°, then east along the coast to long: 123°, then 
north along long: 123° to a point on lat: 30°, then west along 
lat: 30° to the boundary of No.1 district.
Area 3 - the area within a line commencing on the west coast 
at lat: 26°, travelling east to long: 123°, then south along long: 
123° to the boundary of No.2 district.
Area 4 - the area within a line commencing on the west coast 
at lat: 24°, then east to the WA border, then south to the coast, 
then west to long: 123°, then north to the intersection of lat: 
26°, then west along lat: 26° to the coast.
Area 5 - the area of the state situated between lat: 24° and a 
line running east from Carnot Bay to the WA border.
Area 6 – the area of the state north of a line running east from 
Carnot Bay to the WA border.
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2011 WAIRC 00501 
EDUCATION DEPARTMENT MINISTERIAL OFFICERS SALARIES ALLOWANCES AND CONDITIONS AWARD 

1983 NO 5 OF 1983 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, 
DEPARTMENT OF EDUCATION 

APPLICANTS 
-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE MONDAY, 11 JULY 2011 
FILE NO P 5 OF 2011 
CITATION NO. 2011 WAIRC 00501 
 

Result Order issued 
Representation 
Civil Service Association of Western Australia Ms J O’Keefe and with her Ms J Gaines 
Department of Education Ms E McAdam 
 

Correcting Order 
HAVING heard Ms J O’Keefe on behalf of The Civil Service Association of Western Australia Incorporated and Ms E McAdam 
on behalf of the Department of Education and by consent the Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 hereby orders – 

THAT the order of the Commission of 28 June 2011 deposited in the Office of the Registrar on 28 June 2011 be and is 
hereby corrected to operate on and from 27 June 2011.  

(Sgd.)  S J KENNER, 
 Commissioner, 
[L.S.] Public Service Arbitrator. 

 
 

2011 WAIRC 00446 
ELECTORATE OFFICERS AWARD 1986 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE SPEAKER OF THE LEGISLATIVE ASSEMBLY, THE CIVIL SERVICE ASSOCIATION OF 

WESTERN AUSTRALIA INCORPORATED 
APPLICANTS 

-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE TUESDAY, 28 JUNE 2011 
FILE NO/S P 6 OF 2011 
CITATION NO. 2011 WAIRC 00446 
 

Result Award varied 
Representation 
The Speaker of the Legislative Assembly Ms H Dooley as agent 
Civil Service Association of Western Australia Ms J O’Keefe and with her Ms J Gaines 
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Order 
HAVING heard Ms J O’Keefe on behalf of The Civil Service Association of Western Australia Incorporated and Ms H Dooley as 
agent on behalf of the Speaker of the Legislative Assembly and by consent the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979 hereby orders – 

THAT the Electorate Officers Award 1986 be varied in accordance with the following schedule and that such 
variation shall have effect from the first pay period on or after the date of this order. 

(Sgd.)  S J KENNER, 
 Commissioner, 
[L.S.] Public Service Arbitrator. 

SCHEDULE 

1. Clause 10 – Salaries: Delete sub clause (3) of this clause and insert the following in lieu thereof: 

(3) Annual Increments 

(a) An employee shall proceed to the maximum of their salary range by annual increments, after 12 months 
continuous service at each increment point, unless there is an adverse report on the employee’s performance or 
conduct which recommends the non payment of an annual increment. 

(b) The following process shall apply where a report on an officer’s performance or conduct recommends the non-
payment of an annual increment: 

(i) The employee will be shown the report prior to completing 12 months continuous service since their 
last incremental advance. 

(ii) The employee will be provided with an opportunity to comment in writing. 

(iii) The employee’s comments will be considered immediately by the employer and a decision made as to 
whether to approve the payment of the increment or withhold payment for a specific period. 

(iv) Where the increment is withheld, the employer before the expiry of the specified period will complete 
a further report and the above provisions will apply. 

(c) The non-payment of an increment will not change the normal anniversary date of any further increment 
payments.   

2. Clause 14 – Annual Leave: Delete sub clause (9) of this clause and insert the following in lieu thereof: 

(9) Annual Leave Travel Concessions 

(a) Employees stationed in remote areas 

(i) The travel concessions contained in the following table are provided to employees and their 
dependants when proceeding on annual leave to either Perth or Geraldton from headquarters situated 
in District Allowance Areas 3, 4, 5 and 6 as provided for within subclause 34(2) – District Allowance 
of the Electorate Officers Award 1986.   

(ii) Employees are required to serve a year in these areas before qualifying for travel concessions.  
However, employees who have less than a year’s service in these areas and who are required to 
proceed on annual leave to suit departmental convenience will be allowed the concessions.  The 
concession may also be given to an employee who proceeds on annual leave before completing the 
year's service provided that the employee returns to the area to complete the year's service at the 
expiration of the period of leave. 

(iii) Only one annual leave travel concession per employee or dependant per annum is available. 

(iv) The mode of travel is to be at the discretion of the employer. 

(v) Travel concessions not utilised within twelve months of becoming due will lapse. 

(vi) Part-time employees are entitled to travel concessions on a pro rata basis according to the usual 
number of hours worked per week. 

Travelling time shall be calculated on a pro rata basis according to the number of hours worked.   

Approved 
Mode of 
Travel 

 Travel Concession  Travelling Time 

(aa) Air  Air fare for the employee, and dependant 
partner and dependant children 

 One day each way 

(bb) Road  Full motor vehicle allowance rates, but 
reimbursement not to exceed the cost of 
the return air fare for the employee, 
dependant partner and dependant 
children, travelling in the motor vehicle. 

 North of 20° South 
Latitude - two and 
one half days each 
way.  Remainder - 
two days each way. 
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Approved 
Mode of 
Travel—
continued 

 Travel Concession  Travelling Time 

(cc) Air and 
Road 

 Full motor vehicle allowance rates for 
car trip, but reimbursement not to exceed 
the cost of the return air fare for the 
employee.  Air fares for the dependant 
partner and dependant children. 

 North of 20° South 
Latitude - two and 
one half days each 
way.  Remainder - 
two days each way. 

(vii) Where employees are entitled to a travel concession under clause 14 (9) and the employees’ 
headquarters are situated in District Allowance Areas 3, 4, 5 or 6 as provided for within subclause 
34(2) – District Allowance of the Electorate Officers Award 1986, a travel concession covering the 
cost of airfares or motor vehicle allowance up to a maximum amount equivalent to the value of a 
return fully flexible and refundable airfare to Perth will be provided for each employee and each of 
their dependants when proceeding on annual leave to a location other than Perth or Geraldton. 

(b) Employees whose headquarters are located 240 kilometres or more from Perth 

 Employees, other than those designated in paragraph (9)(a) whose headquarters are situated two hundred and 
forty kilometres or more from Perth General Post Office and who travel to Perth for their annual leave may be 
granted by the employer reasonable travelling time to enable them to complete the return journey. 

(c) For the purposes of determining eligibility for Annual Leave Travel Concession, a dependant shall mean 

(i) a partner; and/ or 

(ii) any child who relies on the officer for their main financial support;   

who does not have an equivalent entitlement of any kind. 

(d) For the purposes of the definitions at clause 9 (c), a child will be considered to rely on the employee for their 
main financial support where that child is in receipt of income of less than half the annualised WA minimum 
adult wage as at 30 June of the immediate past financial year, excluding income from a disability support 
pension. 

3. Clause 23 – Bereavement Leave:  Delete sub clause (1) of this clause and insert the following in lieu thereof: 

(1) Officers including relief employees shall on the death of: 

(a) the spouse or de-facto partner of the employee; 

(b) the child, step-child or grandchild of the employee (including an adult child, step-child or grandchild); 

(c) the parent, step-parent or grandparent of the employee; 

(d) the brother, sister, step brother or step sister; or 

(e) any other person who, immediately before that person's death, lived with the employee as a member of the 
officer's household; 

be eligible for up to two (2) days paid bereavement leave, provided that at the request of an employee the 
employer may exercise a discretion to grant bereavement leave to an officer in respect of some other person 
with whom the officer has a special relationship. 

4. Clause 37 – Property Allowance:  Delete sub clause (1) of this clause and insert the following in lieu thereof: 

(1) For the purposes of this clause the following expressions shall have the following meanings:  

(a) "Agent" means a person carrying on business as an estate agent in a State or Territory of the Commonwealth, 
being, in a case where the law of that State or Territory provides for the registration or licensing of persons who 
carry on such a business, a person duly registered or licensed under that law. 

(b) "Dependant" in relation to an officer means: 

(i) spouse including defacto partner; 

(ii) child/children; or 

(iii) other dependant family; 

who resides with the officer and who relies on the officer for support. 

(c) "Expenses" in relation to an officer means all costs incurred by the officer in the following areas: 

(i) Legal fees paid to a solicitor, or in lieu thereof fees charged by a settlement agent, for professional 
costs incurred in respect of the sale or purchase, the maximum fee to be claimed shall be as set out in 
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the Solicitors Cost Determination for non contentious business matters made under section 275 of the 
Legal Profession Act 2008.  

(ii) Disbursements duly paid to a solicitor or a settlement agent necessarily incurred in respect of the sale 
or purchase of the residence. 

(iii) Real Estate Agent's Commission in accordance with that fixed by the Real Estate and Business Agents 
Supervisory Board, acting under Section 61 of the Real Estate and Business Agents Act 1978, duly 
paid to an agent for services rendered in the course of and incidental to the sale of the property, the 
maximum fee to be claimed shall be fifty percent (50%) as set out under Items 1 or 2 - Sales by 
Private Treaty or Items 1 or 2 - Sales by Auction of the Maximum Remuneration Notice. 

(iv) Stamp Duty. 

(v) Fees paid to the Registrar of Titles or to the officer performing duties of a like nature and for the same 
purpose in another State or Territory of the Commonwealth. 

(vi) Expenses relating to the execution or discharge of a first mortgage. 

(vii) The amount of expenses reasonably incurred by the officer in advertising the residence for sale. 

(d) "Locality" in relation to an officer means: 

(i) Within the metropolitan area, that area within a radius of fifty (50) kilometres from the Perth City 
Railway Station, and 

(ii) Outside the metropolitan area, that area within a radius of fifty (50) kilometres from an officer's 
headquarters when they are situated outside of the metropolitan area. 

(e) "Property" shall mean a residence as defined in this clause including a block of land purchased for the purpose 
of erecting a residence thereon to the extent that it represents a normal urban block of land for the particular 
locality. 

(f)  "Residence" includes any accommodation of a kind commonly known as a flat or a home unit that is, or is 
intended to be, a separate tenement including dwelling house, and the surrounding land, exclusive of any other 
commercial property, as would represent a normal urban block of land for the particular locality. 

(g)  "Settlement Agent" means a person carrying on business as settlement agent in a State or Territory of the 
Commonwealth, being, in a case where the law of that State or Territory provides for the registration or 
licensing of persons who carry on such a business, a person duly registered or licensed under the law.  

(h)  “Transfer” or Transferred” means a permanent transfer or permanently transferred. 
 

 

2011 WAIRC 00502 
ELECTORATE OFFICERS AWARD 1986 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE SPEAKER OF THE LEGISLATIVE ASSEMBLY, THE CIVIL SERVICE ASSOCIATION OF 

WESTERN AUSTRALIA INCORPORATED 
APPLICANTS 

-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE MONDAY, 11 JULY 2011 
FILE NO P 6 OF 2011 
CITATION NO. 2011 WAIRC 00502 
 

Result Order issued 
Representation 
The Speaker of the Legislative Assembly Ms H Dooley as agent 
Civil Service Association of Western Australia Ms J O’Keefe and with her Ms J Gaines 
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Order 
HAVING heard Ms J O’Keefe on behalf of The Civil Service Association of Western Australia Incorporated and Ms H Dooley as 
agent on behalf of the Speaker of the Legislative Assembly and by consent the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979 hereby orders – 

THAT the order of the Commission of 28 June 2011 deposited in the Office of the Registrar on 28 June 2011 be and is 
hereby corrected to operate on and from 27 June 2011.  

(Sgd.)  S J KENNER, 
 Commissioner, 
[L.S.] Public Service Arbitrator. 

 
 

2011 WAIRC 00444 
GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS AWARD 1989 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED AND 

OTHERS 
APPLICANTS 

-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE TUESDAY, 28 JUNE 2011 
FILE NO/S P 3 OF 2011 
CITATION NO. 2011 WAIRC 00444 
 

Result Award varied 
Representation 
Civil Service Association of Western Australia Ms J O’Keefe and with her Ms J Gaines 
Employer Parties   Mr M Hammond as agent 
 

Order 
HAVING heard Ms J O’Keefe on behalf of The Civil Service Association of Western Australia Incorporated and Mr M Hammond 
as agent of the employer parties and by consent the Commission, pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders – 

THAT the Government Officers Salaries, Allowances and Conditions Award 1989 be varied in accordance with 
the following schedule and that such variation shall have effect from the first pay period on or after the date of 
this order. 

(Sgd.)  S J KENNER, 
 Commissioner, 
[L.S.] Public Service Arbitrator. 

SCHEDULE 
1.  Clause 18. - Annual Increments:  Delete subclauses (1) and (2) of this clause and insert the following in lieu 

thereof: 
(1) Officers shall proceed to the maximum of their salary range by annual increments, after 12 months continuous service at 

each increment point, unless there is an adverse report on the officer’s performance or conduct which recommends the 
non-payment of an annual increment. 

(2) The following process shall apply where a report on an officer’s performance or conduct recommends the non-payment of 
an annual increment: 
(a) The officer will be shown the report prior to completing 12 months continuous service since their last 

incremental advance. 
(b) The officer will be provided with an opportunity to comment in writing. 
(c)  The officer’s comments will be considered immediately by the employer and a decision made as to whether to 

approve the payment of the increment or withhold payment for a specific period. 
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(d) Where the increment is withheld, the employer before the expiry of the specified period will complete a further 
report and the above provisions will apply. 

2. Clause 23. – Annual Leave:  Delete subclause (8) of this clause and insert the following in lieu thereof: 
  
(8) (a) (i) Officers and their dependants proceeding on annual leave to either Perth or Geraldton from 

headquarters situated in areas 3, 4, 5 and 6, as defined in Clause 42. - District Allowance, of this 
Award, shall be entitled to the concessions contained in Schedule M – Travel Concessions for Annual 
Leave of this Award; provided that the officer has at least 12 months service in these areas. 

(ii) An officer who has less than 12 months service in the abovementioned areas and who is required to 
proceed on annual leave to suit departmental convenience shall be entitled to the concessions.  The 
concession may also be given to an officer who proceeds on annual leave before completing the 12 
months service provided that the officer returns to the area to complete the 12 months service at the 
expiration of the period of leave. 

(iii) Only one annual leave travel concession per employee or dependant per annum is available. 
(iv) The mode of travel is to be at the discretion of the employer. 
(v) Travel concessions not utilised within 12 months of becoming due will lapse. 

(b) Where officers are entitled to a travel concession under clause 23 (8) and the employees’ headquarters are 
situated in District Allowance Areas 3, 4, 5 or 6, as defined by clause 43. – District Allowance this Award, a 
travel concession covering the cost of airfares or motor vehicle allowance up to a maximum amount equivalent 
to the value of a return fully flexible and refundable airfare to Perth will be provided for each employee and 
each of their dependants when proceeding on annual leave to a location other than Perth or Geraldton. 

(c) Officers, other than those designated in paragraph (a) of subclause (8) of this clause, whose headquarters are 
situated two hundred and forty kilometres or more from Perth General Post Office and who travel to Perth for 
their annual leave may be granted by the employer reasonable travelling time to enable them to complete the 
return journey. 

(d) (i) An officer of the Western Australian Tourism Commission who was recruited in Perth and is serving 
in another State shall receive return economy class air fares or equivalent for spouse and dependants 
from branch office to Perth and return annually for the purpose of annual leave, providing the period 
taken is not less than ten (10) working days.  The provision of airfares is not cumulative from one year 
to the next. 

(ii) The mode of transport to be at the discretion of the officer provided that reimbursement is not above 
the maximum cost of the air fares. 

(e) For the purposes of determining eligibility for Annual Leave Travel Concession, a dependant shall mean: 
(i) a partner; and/or 
(ii) any child who relies on the officer for their main financial support;   

who does not have an equivalent entitlement of any kind. 
(f) For the purposes of the definitions at paragraph (e) of this subclause, a child will be considered to rely on the 

officer for their main financial support where that child is in receipt of income of less than half the annualised 
WA minimum adult wage as at 30 June of the immediate past financial year, excluding income from a disability 
support pension. 

3. Clause 32. – Bereavement Leave:  Delete subclause (1) of this clause insert the following in lieu thereof: 
(1) Officers including casuals shall on the death of: 

(a) the spouse or de-facto partner of the officer; 
(b) the child, step-child or grandchild of the officer (including an adult child, step-child or grandchild); 
(c) the parent, step-parent or grandparent of the officer; 
(d) the brother, sister, step brother or step sister; or 
(e) any other person who, immediately before that person's death, lived with the officer as a member of the officer's 

household; 
be eligible for up to two (2) days paid bereavement leave, provided that at the request of an officer the employer may 
exercise a discretion to grant bereavement leave to an officer in respect of some other person with whom the officer has a 
special relationship. 

4. Clause 41. – Camping Allowance: Delete paragraph (7) (b) of this clause and insert the following in lieu thereof: 
(b) Any determination by an Employer under this subclause will be in accordance with Schedule F. – Clause 41. – 

Camping Allowance of this Award.   
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5. Clause 47. – Property Allowance 
A.  Delete paragraph (a) in the definition of “Expenses” in subclause (1) of this clause and insert the 

following in lieu thereof: 
(a) legal fees paid to a solicitor, or in lieu thereof fees charged by a settlement agent, for professional costs incurred 

in respect of the sale or purchase, the maximum fee to be claimed shall be as set out in the Solicitors Cost 
Determination for non contentious business matters made under section 275 of the Legal Profession Act 2008;  

B. Insert definition of “Transfer” or “Transferred” at the end of subclause (1) of this clause: 
“Transfer” or “Transferred” means a permanent transfer or permanently transferred. 
6. Schedule A. – List of Respondents:  Delete Schedule A and insert the following in lieu thereof: 

SCHEDULE A – LIST OF RESPONDENTS 
The employing authority of each of the following: 
Animal Resources Authority  
Botanic Gardens and Parks Authority 
Builders’ Registration Board of Western Australia 
Building and Construction Industry Training Board 
Burswood Park Board 
Central Institute of Technology 
Challenger Institute of Technology 
Commissioner of Main Roads Western Australia 
Conservation Commission 
Construction Industry Long Service Leave Payments Board 
Country High School Hostels Authority 
Curriculum Council of Western Australia 
C.Y. O’Connor College of TAFE 
Dental Health Services 
Department for Child Protection  
Department for Communities  
Department of Agriculture and Food  
Department of Environment & Conservation  
Department of Education  
Department of Training and Workforce Development 
Disability Services Commission 
Durack Institute of Technology 
East Perth Redevelopment Authority 
Fire and Emergency Services Authority of Western Australia 
Forest Products Commission Western Australia 
Great Southern Institute of Technology 
Hairdressers Registration Board of WA 
Keep Australia Beautiful Council 
Kimberley TAFE 
Legal Aid Western Australia 
Lotteries Commission Western Australia 
Metropolitan Cemeteries Board 
National Trust of Australia (WA) 
Nurses and Midwives Board of Western Australia 
Office of the Information Commissioner 
Painters’ Registration Board 
Parliamentary Commissioner for Administrative Investigations (State Ombudsman) 
Perth Market Authority 
Pilbara TAFE 
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Polytechnic West 
Potato Marketing Corporation of Western Australia (Western Potatoes) 
Small Business Development Corporation 
South West Regional College of TAFE 
West Coast Institute of Training 
The Hon. Premier, the Hon. Deputy Premier and all Ministers of the Crown in the right of the State of  
Western Australia as they be from time to time. 
Western Australian Alcohol and Drug Authority (Drug and Alcohol Office) 
Western Australian College of Teaching 
Western Australian Health Promotion Foundation 
Western Australian Land Information Authority (Landgate) 
Western Australian Sport Centre Trust  
Western Australian Tourism Commission 
Zoological Parks Authority 
7. Schedule M. – Travel Concessions for Annual Leave:  Delete row (B) of Schedule M and insert the following in lieu 

thereof: 
(B) Road Full motor vehicle allowance 

rates, but reimbursement not to 
exceed the cost of the return 
airfare for the Officer and 
dependants, travelling in the 
motor vehicle. 

North of 20o South - Latitude- two and 
one half days each way.  Remainder - two 
days each way. 

 
 

2011 WAIRC 00499 
GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS AWARD 1989 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, 

ANIMAL RESOURCES AUTHORITY, BOTANIC GARDENS AND PARKS AUTHORITY 
APPLICANTS 

-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE MONDAY, 11 JULY 2011 
FILE NO P 3 OF 2011 
CITATION NO. 2011 WAIRC 00499 
 

Result Order issued 
Representation 
Civil Service Association of Western Australia Ms J O’Keefe and with her Ms J Gaines 
Employer Parties  Mr M Hammond as agent and with him Ms M Gillam as agent 
 

Correcting Order 
HAVING heard Ms J O’Keefe on behalf of The Civil Service Association of Western Australia Incorporated and Mr M Hammond 
as agent of the employer parties and by consent the Commission, pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders – 

THAT the order of the Commission of 28 June 2011 deposited in the Office of the Registrar on 28 June 2011 be and is 
hereby corrected to operate on and from 27 June 2011.  

(Sgd.)  S J KENNER, 
 Commissioner, 
[L.S.] Public Service Arbitrator. 
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2011 WAIRC 00447 
GOVERNMENT OFFICERS (SOCIAL TRAINERS) AWARD 1988 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, THE 

DISABILITY SERVICES COMMISSION 
APPLICANTS 

-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE TUESDAY, 28 JUNE 2011 
FILE NO/S P 7 OF 2011 
CITATION NO. 2011 WAIRC 00447 
 

Result Award varied 
Representation 
Civil Service Association of Western Australia Ms J O’Keefe and with her Ms J Gaines 
The Disability Services Commission Ms M Gillam as agent 
 

Order 
HAVING heard Ms J O’Keefe and with her Ms J Gaines on behalf of The Civil Service Association of Western Australia 
Incorporated and Ms M Gillam as agent on behalf of The Disability Services Commission and by consent the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the Government Officers (Social Trainers) Award 1988 be varied in accordance with the following 
schedule and that such variation shall have effect from the first pay period on or after the date of this order. 

(Sgd.)  S J KENNER, 
 Commissioner, 
[L.S.] Public Service Arbitrator. 

SCHEDULE 
1. Clause 15 – Annual Increments:  Delete this clause and insert the following in lieu thereof: 

15.  – ANNUAL INCREMENTS 
(1) An employee shall proceed to the maximum of their salary range by annual increments, after 12 months continuous 

service at each increment point, unless there is an adverse report on the employee’s performance or conduct which 
recommends the non payment of an annual increment. 

(2) The following process shall apply where a report on an employee’s performance or conduct recommends the non-
payment of an annual increment: 
(a) The employee will be shown the report prior to completing 12 months continuous service since their last 

incremental advance. 
(b) The officer will be provided with an opportunity to comment in writing. 
(c)  The employee’s comments will be considered immediately by the employer and a decision made as to whether 

to approve the payment of the increment or withhold payment for a specific period. 
(d) Where the increment is withheld, the employer before the expiry of the specified period will complete a further 

report and the above provisions will apply. 
(3) The non-payment of an increment will not change the normal anniversary date of any further increment payments.   
(4) For the purposes of this clause "continuous service”, except where an increment is payable according to age shall include: 

(a) any period exceeding 14 calendar days during which an employee is absent on leave without pay.  In the case of 
leave without pay which exceeds 14 calendar days, the entire period of such leave without pay is excised in full; 

(b) any period which exceeds six months in one continuous period during which an employee is absent on workers' 
compensation.  Provided that only that portion of such continuous absence which exceeds six months shall not 
count as "service"; 
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(c) any period which exceeds three months in one continuous period during which an employee is absent on sick 
leave without pay.  Provided that only that portion of such continuous absence which exceeds three months 
shall not count as "service". 

2. Clause 22 – Annual Leave: Delete subclause (10) of this clause and insert the following in lieu thereof: 
(10) Annual Leave Travel Concessions 

(a) Employees stationed in remote areas 
(i) The travel concessions contained in the following table are provided to officers and their dependants 

when proceeding on annual leave to either Perth or Geraldton from headquarters situated in District 
Allowance Areas 3, 4, 5 and 6 as provided for within subclause 43(2) – District Allowance of the 
Public Service Award 1992.   

(ii) Employees are required to serve a year in these areas before qualifying for travel concessions.  
However, officers who have less than a years service in these areas and who are required to proceed 
on annual leave to suit departmental convenience will be allowed the concessions.  The concession 
may also be given to an officer who proceeds on annual leave before completing the year's service 
provided that the officer returns to the area to complete the year's service at the expiration of the 
period of leave. 

(iii) Only one annual leave travel concession per employee or dependant per annum is available. 
(iv) The mode of travel is to be at the discretion of the employer. 
(v) Travel concessions not utilised within twelve months of becoming due will lapse. 
(vi) Part-time officers are entitled to travel concessions on a pro rata basis according to the usual number 

of hours worked per week. 
Travelling time shall be calculated on a pro rata basis according to the number of hours worked.   

Approved 
Mode of 
Travel 

 Travel Concession  Travelling Time 

(aa) Air  Air fare for the Officer, and dependant 
partner and dependant children 

 One day each way 

(bb) Road  Full motor vehicle allowance rates, but 
reimbursement not to exceed the cost of 
the return air fare for the Officer, 
dependant partner and dependant 
children, travelling in the motor vehicle. 

 North of 20° South 
Latitude - two and 
one half days each 
way.  Remainder - 
two days each way. 

(cc) Air and 
Road 

 Full motor vehicle allowance rates for 
car trip, but reimbursement not to exceed 
the cost of the return air fare for the 
Officer.  Air fares for the dependant 
partner and dependant children. 

 North of 20° South 
Latitude - two and 
one half days each 
way.  Remainder - 
two days each way. 

(vii) Where employees are entitled to a travel concession under clause 23 (10) and the employees’ 
headquarters are situated in District Allowance Areas 3, 4, 5 or 6 as provided for within subclause 
43(2) – District Allowance of the Public Service Award 1992, a travel concession covering the cost of 
airfares or motor vehicle allowance up to a maximum amount equivalent to the value of a return fully 
flexible and refundable airfare to Perth will be provided for each employee and each of their 
dependants when proceeding on annual leave to a location other than Perth or Geraldton. 

(b) Employees whose headquarters are located 240 kilometres or more from Perth 
(i) Officers, other than those designated in paragraph (10)(a) whose headquarters are situated two 

hundred and forty kilometres or more from Perth General Post Office and who travel to Perth for their 
annual leave may be granted by the employer reasonable travelling time to enable them to complete 
the return journey. 

(c) For the purposes of determining eligibility for Annual Leave Travel Concession, a dependant shall mean 
(i) a partner; and/ or 
(ii) any child who relies on the officer for their main financial support;   

who does not have an equivalent entitlement of any kind. 
(d) For the purposes of the definitions at clause 10 (c), a child will be considered to rely on the officer for their 

main financial support where that child is in receipt of income of less than half the annualised WA minimum 
adult wage as at 30 June of the immediate past financial year, excluding income from a disability support 
pension. 

3. Clause 31 – Bereavement Leave: Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) Officers including casuals shall on the death of: 

(a) the spouse or de-facto partner of the officer; 
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(b) the child, step-child or grandchild of the officer (including an adult child, step-child or grandchild); 
(c) the parent, step-parent or grandparent of the officer; 
(d) the brother, sister, step brother or step sister; or 
(e) any other person who, immediately before that person's death, lived with the officer as a member of the officer's 

household; 
be eligible for up to two (2) days paid bereavement leave, provided that at the request of an officer the employer 
may exercise a discretion to grant bereavement leave to an officer in respect of some other person with whom 
the officer has a special relationship. 

4. Clause 43 – Property Allowance:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) For the purposes of this clause the following expressions shall have the following meanings:  

(a) "Agent" means a person carrying on business as an estate agent in a State or Territory of the Commonwealth, 
being, in a case where the law of that State or Territory provides for the registration or licensing of persons who 
carry on such a business, a person duly registered or licensed under that law. 

(b)  "Dependant" in relation to an officer means: 
(i) spouse including defacto partner; 
(ii) child/children; or 
(iii) other dependant family; 
who resides with the officer and who relies on the officer for support. 

(c) "Expenses" in relation to an officer means all costs incurred by the officer in the following areas: 
(i) Legal fees paid to a solicitor, or in lieu thereof fees charged by a settlement agent, for professional 

costs incurred in respect of the sale or purchase, the maximum fee to be claimed shall be as set out in 
the Solicitors Cost Determination for non contentious business matters made under section 275 of the 
Legal Profession Act 2008.  

(ii) Disbursements duly paid to a solicitor or a settlement agent necessarily incurred in respect of the sale 
or purchase of the residence. 

(iii) Real Estate Agent's Commission in accordance with that fixed by the Real Estate and Business 
Agents Supervisory Board, acting under Section 61 of the Real Estate and Business Agents Act 1978, 
duly paid to an agent for services rendered in the course of and incidental to the sale of the property, 
the maximum fee to be claimed shall be fifty percent (50%) as set out under Items 1 or 2 - Sales by 
Private Treaty or Items 1 or 2 - Sales by Auction of the Maximum Remuneration Notice. 

(iv) Stamp Duty. 
(v) Fees paid to the Registrar of Titles or to the officer performing duties of a  like nature and for the 

same purpose in another State or Territory of the Commonwealth. 
(vi) Expenses relating to the execution or discharge of a first mortgage. 
(vii) The amount of expenses reasonably incurred by the officer in advertising the residence for sale. 

(d)  "Locality" in relation to an officer means: 
(i) Within the metropolitan area, that area within a radius of fifty (50) kilometres from the Perth City 

Railway Station, and 
(ii) Outside the metropolitan area, that area within a radius of fifty (50) kilometres from an officer's 

headquarters when they are situated outside of the metropolitan area. 
(e) "Property" shall mean a residence as defined in this clause including a block of land purchased for the purpose 

of erecting a residence thereon to the extent that it represents a normal urban block of land for the particular 
locality. 

(f) "Residence" includes any accommodation of a kind commonly known as a flat or a home unit that is, or is 
intended to be, a separate tenement including dwelling house, and the surrounding land, exclusive of any other 
commercial property, as would represent a normal urban block of land for the particular locality. 

(g) "Settlement Agent" means a person carrying on business as settlement agent in a State or Territory of the 
Commonwealth, being, in a case where the law of that State or Territory provides for the registration or 
licensing of persons who carry on such a business, a person duly registered or licensed under the law. 

 (h) “Transfer” or Transferred” means a permanent transfer or permanently transferred. 

 
 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1065 
 

2011 WAIRC 00503 
GOVERNMENT OFFICERS (SOCIAL TRAINERS) AWARD 1988 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, THE 

DISABILITY SERVICES COMMISSION 
APPLICANTS 

-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE MONDAY, 11 JULY 2011 
FILE NO P 7 OF 2011 
CITATION NO. 2011 WAIRC 00503 
 

Result Order issued 
Representation 
Civil Service Association of Western Australia Ms J O’Keefe and with her Ms J Gaines 
The Disability Services Commission Ms M Gillam as agent 
 

Correcting Order 
HAVING heard Ms J O’Keefe and with her Ms J Gaines on behalf of The Civil Service Association of Western Australia 
Incorporated and Ms M Gillam as agent on behalf of The Disability Services Commission and by consent the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the order of the Commission of 28 June 2011 deposited in the Office of the Registrar on 28 June 2011 be and is 
hereby corrected to operate on and from 27 June 2011.  

(Sgd.)  S J KENNER, 
 Commissioner, 
[L.S.] Public Service Arbitrator. 

 
 

2011 WAIRC 00491 
GOVERNMENT OFFICERS (STATE GOVERNMENT INSURANCE COMMISSION) AWARD, 1987 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, THE 

INSURANCE COMMISSION OF WESTERN AUSTRALIA 
APPLICANTS 

-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE WEDNESDAY, 6 JULY 2011 
FILE NO/S P 9 OF 2011 
CITATION NO. 2011 WAIRC 00491 
 

Result Award varied 
Representation 
Civil Service Association of Western Australia Ms J O’Keefe and with her Ms S Bhar 
Insurance Commission of Western Australia Mr H Falconer as agent and with him Mr M Hammond as 

agent 
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Order 
Having heard Ms J O’Keefe and with her Ms S Bhar on behalf of the Civil Service Association of Western Australian Incorporated 
and Mr H Falconer as agent and with him Mr M Hammond as agent on behalf of the Insurance Commission of Western Australia 
and by consent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders –  

THAT the Government Officers (State Government Insurance Commission) Award, 1987 be varied in accordance with 
the following schedule and that such variation shall have effect on and from date of this order.  

(Sgd.)  S J KENNER, 
 Commissioner, 
[L.S.] Public Service Arbitrator. 

SCHEDULE 
1. Clause 10. – Part Time Employment: Delete subclause (4) of this clause and insert the following in lieu thereof: 
(4) Salary and Annual Increments 

(a) An employee who is employed on a part-time basis shall be paid a proportion of the appropriate full-time salary 
dependent upon time worked.  The salary shall be calculated in the following manner:  

Hours worked per fortnight x Full time fortnightly salary 
75  1 

(b) A part-time employee shall be entitled to annual increments in accordance with Clause 13.  ‘Annual 
Performance Based Salary Increments’ of this Award, subject to meeting the usual performance criteria 
pursuant to the provisions of Clause 13. 

(c) A part-time employee shall be entitled to the same leave and conditions prescribed in this Award for full time 
employees. 

(d) Payment to an employee proceeding on accrued annual leave and long service leave shall be calculated on a pro 
rata basis having regard for any variations to the employee's ordinary working hours during the accrual period. 

(e) Sick leave and any other paid leave shall be paid at the current salary, but only for those hours or days that 
would normally have been worked had the employee not been on such leave. 

2. Clause 13. - Annual Performance Based Salary Increments: Delete this clause and insert the following in lieu 
thereof:   

13. - ANNUAL PERFORMANCE BASED SALARY INCREMENTS 
(1) An employee shall proceed to the maximum of their salary range by annual increments, after 12 months continuous 

service at each increment point, unless there is an adverse report on the employee’s performance or conduct which 
recommends the non payment of an annual increment 

(2) The following process shall apply where a report on an employee’s performance or conduct recommends the non-
payment of an annual increment: 
(a) The employee will be shown the report prior to completing 12 months continuous service since their last 

incremental advance and shall be signed and dated by the employee. 
(b) The employee will be provided with an opportunity to comment in writing. 
(c)  The employee's comments will be considered by the employer and a decision made within 28 calendar days as 

to whether to approve the payment of the increment or withhold payment for a specific period. 
(d) Where the increment is withheld, the employer before the expiry of the specified period will complete a further 

report and the above provisions will apply. 
(3) The non-payment of an increment will not change the normal anniversary date of any further increment payments.   
(4) For the purposes of this clause, continuous service, except where an increment is payable due to age, shall not include: 

(a) Any continuous period exceeding 14 calendar days during which the Employee is absent on leave without pay, 
in which case the entire period is to be excised; 

(b) Any continuous period exceeding 6 months during which the Employee is absent on workers' compensation.  
Only the period which exceeds 6 months is to be excised; and 

(c) Any continuous period exceeding 3 months during which the Employee is absent on sick leave without pay.  
Only the period, which exceeds 3 months, is to be excised. 

3. Clause 25. – Bereavement Leave: Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) Employees including casuals shall on the death of: 

(a) the spouse or de-facto partner of the employee; 
(b) the child, step-child or grandchild of the employee (including an adult child, step-child or grandchild); 
(c) the parent, step-parent or grandparent of the employee; 
(d) the brother, sister, step brother or step sister; or 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1067 
 

(e) any other person who, immediately before that person's death, lived with the employee as a member of the 
employee’s household; 

be eligible for up to two (2) days paid bereavement leave, provided that at the request of an employee the employer may 
exercise a discretion to grant bereavement leave to an employee in respect of some other person with whom the employee 
has a special relationship. 

 
 

2011 WAIRC 00492 
JUVENILE CUSTODIAL OFFICERS' AWARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, THE 

COMMISSIONER, DEPARTMENT OF CORRECTIVE SERVICES 
APPLICANTS 

-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE WEDNESDAY, 6 JULY 2011 
FILE NO/S P 10 OF 2011 
CITATION NO. 2011 WAIRC 00492 
 

Result Award varied 
Representation 
Civil Service Association of Western Australia   Ms S Bhar 
The Commissioner, Department of Corrective Services  Mr J Chapman as agent 
 

Order 
Having heard Ms S Bhar on behalf of the Civil Service Association of Western Australian Incorporated and Mr J Chapman as agent 
on behalf of the Commissioner, Department Of Corrective Services and by consent the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders –  

THAT the Juvenile Custodial Officers’ Award be varied in accordance with the following schedule and that such 
variation shall have effect on and from the date of this order.  

(Sgd.)  S J KENNER, 
 Commissioner, 
[L.S.] Public Service Arbitrator. 

SCHEDULE 
1. Clause 4.3. - Annual Increments: Delete subclauses 4.3.1 and 4.3.2 of this clause and insert the following in lieu 

thereof: 
4.3.1 Employees shall proceed to the maximum of their salary range by annual increments, after 12 months continuous service 

at each increment point, unless there is an adverse report on the employee’s performance or conduct which recommends 
the non-payment of an annual increment. 

4.3.2 The following process shall apply where a report on an employee’s performance or conduct recommends the non-
payment of an annual increment: 
(1) The employee will be shown the report prior to completing 12 months continuous service since their last 

incremental advance. 
(2) The employee will be provided with an opportunity to comment in writing. 
(3)  The employee’s comments will be considered immediately by the employer and a decision made as to whether 

to approve the payment of the increment or withhold payment for a specific period. 
(4) Where the increment is withheld, the employer before the expiry of the specified period will complete a further 

report and the above provisions will apply. 
2. Clause 5.5 – Property Allowance 

A. Delete subclause 5.5.1 (3) (a) of this clause and insert the following in lieu thereof: 
(3) "Expenses" in relation to an employee means all costs incurred by the employee in the following areas: 
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(a) Legal fees paid to a solicitor, or in lieu thereof fees charged by a settlement agent, for professional 
costs incurred in respect of the sale or purchase, the maximum fee to be claimed shall be as set out in 
the Solicitors Cost Determination for non contentious business matters made under section 275 of the 
Legal Profession Act 2008.  

B. Immediately following paragraph 5.5.1 (7) of this clause, insert the following new paragraph: 
(8) “Transfer” or “Transferred” means a permanent transfer or permanently transferred. 

3. Clause 6.1. – Annual Leave: Delete subclause 6.1.10 of this clause and insert the following in lieu thereof:  
6.1.10 Annual Leave Travel Concessions 

(1) Employees stationed in remote areas 
(a) The travel concessions contained in the following table are provided to employees and their 

dependants when proceeding on annual leave to either Perth or Geraldton from headquarters situated 
in District Allowance Areas 3, 4, 5 and 6 as provided for within clause 5.2.2. – District Allowance of 
this Award. 

(b) Employees are required to serve a year in these areas before qualifying for travel concessions.  
However, employees who have less than a years service in these areas and who are required to 
proceed on annual leave to suit departmental convenience will be allowed the concessions.  The 
concession may also be given to an employee who proceeds on annual leave before completing the 
year's service provided that the employee returns to the area to complete the year's service at the 
expiration of the period of leave. 

(c) Only one annual leave travel concession per employee or dependant per annum is available. 
(d) The mode of travel is to be at the discretion of the employer. 
(e) Travel concessions not utilised within twelve months of becoming due will lapse. 
(f) Part-time employees are entitled to travel concessions on a pro rata basis according to the usual 

number of hours worked per week. 
Travelling time shall be calculated on a pro rata basis according to the number of hours worked.   

Approved 
Mode of 
Travel 
 

 Travel Concession  Travelling Time 

(aa) Air  Air fare for the employee, and dependant 
partner and dependant children 
 

 One day each way 

(bb) Road  Full motor vehicle allowance rates, but 
reimbursement not to exceed the cost of 
the return air fare for the employee, 
dependant partner and dependant 
children, travelling in the motor vehicle. 
 

 North of 20° South 
Latitude - two and 
one half days each 
way.  Remainder - 
two days each way. 

(cc) Air and 
Road 

 Full motor vehicle allowance rates for 
car trip, but reimbursement not to exceed 
the cost of the return air fare for the 
employee.  Air fares for the dependant 
partner and dependant children. 

 North of 20° South 
Latitude - two and 
one half days each 
way.  Remainder - 
two days each way. 

(g) Where employees are entitled to a travel concession under clause 6.1.10 and the employees’ 
headquarters are situated in District Allowance Areas 3, 4, 5 or 6 as provided for within clause 5.2.2 – 
District Allowance of this Award, a travel concession covering the cost of airfares or motor vehicle 
allowance up to a maximum amount equivalent to the value of a return fully flexible and refundable 
airfare to Perth will be provided for each employee and each of their dependants when proceeding on 
annual leave to a location other than Perth or Geraldton. 

(2) Employees whose headquarters are located 240 kilometres or more from Perth 
(a) Employees, other than those designated in clause 6.1.10(1) whose headquarters are situated two 

hundred and forty kilometres or more from Perth General Post Office and who travel to Perth for their 
annual leave may be granted by the employer reasonable travelling time to enable them to complete 
the return journey. 

(3) For the purposes of determining eligibility for Annual Leave Travel Concession, a dependant shall mean: 
(a) a partner; and/or 
(b) any child who relies on the officer for their main financial support;   
who does not have an equivalent entitlement of any kind. 

(4) For the purposes of the definitions at clause 6.1.10(3) a child will be considered to rely on the employee for 
their main financial support where that child is in receipt of income of less than half the annualised WA 
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minimum adult wage as at 30 June of the immediate past financial year, excluding income from a disability 
support pension. 

4. Clause 6.7. – Bereavement Leave: Delete subclause 6.7.1 and insert the following in lieu thereof: 
6.7.1 Employees, including casuals, shall on the death of: 

(1) the employee’s partner; 
(2) a child, step-child or grandchild of the employee (including an adult child, step-child or grandchild); 
(3) a parent, step-parent or grandparent of the employee; 
(4) the brother, sister, step brother or step sister; or 
(5) any other person who, at or immediately before the relevant time for assessing the employee’s eligibility to take 

leave, lived with the employee as a member of the employee’s household; 
be eligible for up to two days paid bereavement leave, provided that at the request of an employee the employer may 
exercise a discretion to grant bereavement leave to an employee in respect of some other person with whom the employee 
has a special relationship. 

 
 

2011 WAIRC 00443 
PUBLIC SERVICE AWARD 1992 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED AND 

OTHERS 
APPLICANTS 

-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE TUESDAY, 28 JUNE 2011 
FILE NO/S P 2 OF 2011 
CITATION NO. 2011 WAIRC 00443 
 

Result Award varied 
Representation 
Civil Service Association of Western Australia Ms J O’Keefe and with her Ms J Gaines 
Employer Parties   Mr M Hammond as agent 
 

Order 
HAVING heard Ms J O’Keefe on behalf of The Civil Service Association of Western Australia Incorporated and Mr M Hammond 
as agent of the employer parties and by consent the Commission, pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders – 

THAT the Public Service Award 1992 be varied in accordance with the following schedule and that such 
variation shall have effect from the first pay period on or after the date of this order. 

(Sgd.)  S J KENNER, 
 Commissioner, 
[L.S.] Public Service Arbitrator. 

SCHEDULE 
1. Clause 18. - Annual Increments:  Delete this clause and insert the following in lieu thereof: 

18. - ANNUAL INCREMENTS 
(1) Officers shall proceed to the maximum of their salary range by annual increments, after 12 months continuous service at 

each increment point, unless there is an adverse report on the officer’s performance or conduct which recommends the 
non-payment of an annual increment. 

(2) The following process shall apply where a report on an officer’s performance or conduct recommends the non-payment of 
an annual increment: 
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(a) The officer will be shown the report prior to completing 12 months continuous service since their last 
incremental advance. 

(b) The officer will be provided with an opportunity to comment in writing. 
(c)  The officer’s comments will be considered immediately by the employer and a decision made as to whether to 

approve the payment of the increment or withhold payment for a specific period. 
(d) Where the increment is withheld, the employer before the expiry of the specified period will complete a further 

report and the above provisions will apply. 
(3) The non-payment of an increment will not change the normal anniversary date of any further increment payments. 
2.  Clause 23. – Annual Leave:  Delete subclause (10) of this clause and insert the following in lieu thereof: 
(10) Annual Leave Travel Concessions 

(a) Officers stationed in remote areas 
(i) The travel concessions contained in the following table are provided to officers and their dependants 

when proceeding on annual leave to either Perth or Geraldton from headquarters situated in District 
Allowance Areas 3, 4, 5 and 6 as provided for within subclause (2) of clause 43. – District Allowance 
of this Award.   

(ii) Officers are required to serve a year in these areas before qualifying for travel concessions.  However, 
officers who have less than a year’s service in these areas and who are required to proceed on annual 
leave to suit departmental convenience will be allowed the concessions.  The concession may also be 
given to an officer who proceeds on annual leave before completing the year's service provided that 
the officer returns to the area to complete the year's service at the expiration of the period of leave. 

(iii) Only one annual leave travel concession per employee or dependant per annum is available. 
(iv) The mode of travel is to be at the discretion of the employer. 
(v) Travel concessions not utilised within twelve months of becoming due will lapse. 
(vi) Part-time officers are entitled to travel concessions on a pro rata basis according to the usual number 

of hours worked per week. 
Travelling time shall be calculated on a pro rata basis according to the number of hours worked.   

Approved 
Mode of 
Travel 

 Travel Concession  Travelling Time 

(aa) Air  Air fare for the Officer, and dependant 
partner and dependant children 

 One day each way 

(bb) Road  Full motor vehicle allowance rates, but 
reimbursement not to exceed the cost of 
the return air fare for the Officer, 
dependant partner and dependant 
children, travelling in the motor vehicle. 

 North of 20° South 
Latitude - two and 
one half days each 
way.  Remainder - 
two days each way. 

(cc) Air and 
Road 

 Full motor vehicle allowance rates for 
car trip, but reimbursement not to exceed 
the cost of the return air fare for the 
Officer.  Air fares for the dependant 
partner and dependant children. 

 North of 20° South 
Latitude - two and 
one half days each 
way.  Remainder - 
two days each way. 

(vii) Where employees are entitled to a travel concession under clause 23 (10) and the employees’ 
headquarters are situated in District Allowance Areas 3, 4, 5 or 6 as provided for within subclause (2) 
of clause 43. – District Allowance of this Award, a travel concession covering the cost of airfares or 
motor vehicle allowance up to a maximum amount equivalent to the value of a return fully flexible 
and refundable airfare to Perth will be provided for each employee and each of their dependants when 
proceeding on annual leave to a location other than Perth or Geraldton. 

(b) Officers whose headquarters are located 240 kilometres or more from Perth 

(i) Officers, other than those designated in paragraph (10)(a) whose headquarters are situated two 
hundred and forty kilometres or more from Perth General Post Office and who travel to Perth for their 
annual leave may be granted by the employer reasonable travelling time to enable them to complete 
the return journey. 

(c) For the purposes of determining eligibility for Annual Leave Travel Concession, a dependant shall mean: 

(i) a partner; and/or 

(ii) any child who relies on the officer for their main financial support;   

who does not have an equivalent entitlement of any kind. 

(d) For the purposes of the definitions at paragraph (c) of this subclause, a child will be considered to rely on the 
officer for their main financial support where that child is in receipt of income of less than half the annualised 
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WA minimum adult wage as at 30 June of the immediate past financial year, excluding income from a disability 
support pension. 

3. Clause 32. – Bereavement Leave:  Delete subclause (1) of this clause and insert the following in lieu thereof: 

(1) Officers including casuals shall on the death of: 

(a) the spouse or de-facto partner of the officer; 

(b) the child, step-child or grandchild of the officer (including an adult child, step-child or grandchild); 

(c) the parent, step-parent or grandparent of the officer; 

(d) the brother, sister, step brother or step sister; or 

(e) any other person who, immediately before that person's death, lived with the officer as a member of the officer's 
household; 

be eligible for up to two (2) days paid bereavement leave, provided that at the request of an officer the employer 
may exercise a discretion to grant bereavement leave to an officer in respect of some other person with whom 
the officer has a special relationship. 

4.  Clause 42. – Camping Allowance:  Delete paragraph (7) (b) of this clause and insert the following in lieu thereof: 

(b) Any determination by an Employer under this subclause will be in accordance with Schedule C. - Camping 
Allowance of this Award.   

5.  Clause 48. – Property Allowance 

A. Delete subparagraph (1) (c) (i) of this clause and insert the following in lieu thereof: 

(c) "Expenses" in relation to an officer means all costs incurred by the officer in the following areas: 

(i) Legal fees paid to a solicitor, or in lieu thereof fees charged by a settlement agent, for professional 
costs incurred in respect of the sale or purchase, the maximum fee to be claimed shall be as set out in 
the Solicitors Cost Determination for non contentious business matters made under section 275 of the 
Legal Profession Act 2008.  

 B. Immediately following paragraph (1) (g) of this clause, insert the following new paragraph: 

(h) “Transfer” or “Transferred” means a permanent transfer or permanently transferred. 

6. Schedule L. – Named Parties:  Delete Schedule L and insert the following in lieu thereof: 
SCHEDULE L - NAMED PARTIES  

The Civil Service Association of Western Australia Incorporated 
The employing authority, as defined by the Public Sector Management Act 1994, of each of the following public authorities: 
Chemistry Centre (WA) 
Commissioner for Children and Young People  
Curriculum Council of Western Australia 
Department for Child Protection  
Department for Communities  
Department of Agriculture and Food  
Department of Commerce  
Department of Corrective Services  
Department of Culture and the Arts 
Department of Education  
Department of Education Services 
Department of Environment and Conservation  
Department of Fisheries 
Department of Health 
Department of Housing  
Department of Indigenous Affairs 
Department of Local Government 
Department of Mines and Petroleum 
Department of Planning 
Department of Racing, Gaming and Liquor 
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Department of Regional Development and Lands 
Department of Sport & Recreation Western Australia 
Department of State Development  
Department of the Attorney General 
Department of the Premier and Cabinet 
Department of Training and Workforce Development 
Department of Transport  
Department of Treasury and Finance 
Department of Water  
Disability Services Commission 
Economic Regulation Authority 
Equal Opportunity Commission 
Gascoyne Development Commission 
Goldfields-Esperance Development Commission 
Government Employees Superannuation Board 
Great Southern Development Commission 
Heritage Council of Western Australia  
Kimberley Development Commission 
Law Reform Commission of Western Australia 
Mental Health Commission  
Mid West Development Commission 
Office of Energy 
Office of Health Review 
Office of the Auditor General 
Office of the Director for Public Prosecutions for Western Australia 
Office of the Environmental Protection Authority  
Office of the Information Commissioner 
Office of the Inspector of Custodial Services 
Peel Development Commission 
Pilbara Development Commission 
Public Sector Commission  
Rottnest Island Authority 
South West Development Commission 
State Supply Commission 
Western Australian Electoral Commission 
Western Australian Industrial Relations Commission 
Western Australian Meat Industry Authority  
Western Australian Police Service 
Wheatbelt Development Commission 
WorkCover Western Australia 
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2011 WAIRC 00498 
PUBLIC SERVICE AWARD 1992 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, 

CURRICULUM COUNCIL OF WESTERN AUSTRALIA, COMMISSIONER FOR CHILDREN 
AND YOUNG PEOPLE 

APPLICANTS 
-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE MONDAY, 11 JULY 2011 
FILE NO P 2 OF 2011 
CITATION NO. 2011 WAIRC 00498 
 

Result Order issued 
Representation 
Civil Service Association of Western Australia Ms J O’Keefe and with her Ms J Gaines 
Employer Parties  Mr M Hammond as agent and with him Ms M Gillam as agent 
 

Correcting Order 
HAVING heard Ms J O’Keefe on behalf of The Civil Service Association of Western Australia Incorporated and Mr M Hammond 
as agent of the employer parties and by consent the Commission, pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders – 

THAT the order of the Commission of 28 June 2011 deposited in the Office of the Registrar on 28 June 2011 be and is 
hereby corrected to operate on and from 27 June 2011. 

(Sgd.)  S J KENNER, 
 Commissioner, 
[L.S.] Public Service Arbitrator. 

 

POLICE ACT 1892—APPEAL—Matters Pertaining To— 

2011 WAIRC 00483 
APPEAL AGAINST A DECISION OF THE COMMISSIONER OF POLICE TO TAKE REMOVAL ACTION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES GLENN DAVID BICKLEY 

APPELLANT 
-v- 
COMMISSIONER OF POLICE 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
 COMMISSIONER J L HARRISON 
 COMMISSIONER S M MAYMAN 
DATE THURSDAY, 7 JULY 2011 
FILE NO/S APPL 126 OF 2010 
CITATION NO. 2011 WAIRC 00483 
 

Result Appeal dismissed 
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Order 
WHEREAS this is an appeal made pursuant to the Police Act 1892; and 
WHEREAS on the 15th day of October 2010 and the 17th day of November 2010 the WAIRC convened conferences for the purpose 
of conciliating between the parties; and 
WHEREAS at the conclusion of the latter conference the parties reached an agreement in principle in relation to the appeal; and 
WHEREAS on the 15th day of March 2011 the appellant filed a Notice of Discontinuance in respect of the appeal; 
NOW THEREFORE, the WAIRC, pursuant to the powers conferred on it under Part 11B of the Police Act 1892, hereby orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P.E. SCOTT, 

 Acting Senior Commissioner, 
[L.S.] On Behalf of the Western Australian Industrial Relations Commission. 

 

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 

2010 WAIRC 00985 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LORRAINE SHEILA BENNELL 
APPLICANT 

-v- 
DEPARTMENT OF EDUCATION AND TRAINING 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
HEARD FRIDAY, 24 SEPTEMBER 2010, WEDNESDAY, 26 MAY 2010 
DELIVERED THURSDAY, 14 OCTOBER 2010 
FILE NO. U 41 OF 2010 
CITATION NO. 2010 WAIRC 00985 
 

CatchWords Industrial Law (WA) – Issue arising as to location of hearing – Onus upon respondent to persuade 
Commission matter should not be heard in place of applicant’s choosing – Witnesses to be able to 
give evidence without fear or apprehension – Balance of convenience considered – Order issued. 

Result Order issued. 
Representation  
Applicant In person 
Respondent Mr D Leigh of counsel 
 

Reasons for Decision 
1 The substantive claim in this matter is one brought under s 29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”) by 

which the applicant claims that on or about 27 February 2010 she was harshly, oppressively and unfairly dismissed from her 
employment with the respondent as a bus driver at the Djidi-Djidi Aboriginal School. 

2 Conciliation under s 32 of the Act was unavailing in resolving the claim. 
3 A preliminary issue has arisen in relation to the hearing of the substantive application.  Whilst the applicant resides in 

Australind and wishes the matter to be heard in Bunbury, the respondent has made application for the substantive hearing to be 
listed in Perth.  This is so by reason of a number of witnesses to be called by the respondent, being fearful of the possibility of 
retribution by members of the applicant’s family. 

4 In connection with this matter, the respondent filed affidavits of Mr Leslie, Ms Diaz, Ms Owen-Shipp and Ms Duzevich all 
deposing to their fear of the applicant and her family and referring variously to incidents in and about the Bunbury Courthouse, 
where, in unrelated proceedings, some of the deponents say they were intimated and threatened.  Other deponents referred to 
the specific incident on the school premises, leading to the applicant’s dismissal, and referred again to intimidation by 
members of the applicant’s family. 

5 As a matter of general principle, it is the party who institutes a proceeding in a court or tribunal who has the right to elect the 
place of trial except, where the other party to the proceedings wishes an alternative location of the trial, in which case the onus 
is upon them to persuade the court or tribunal to that effect: Cording v Trembath [1921] VLR 163 at 167; Hansen v Border 
Morning Mail Pty Ltd (1987) 9 NSWLR 44.  Importantly also, in The State of Western Australia v Heijne [2009] WASC 162, a 
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case referred to by counsel for the respondent, McKechnie J referred at par 22, to the importance of witnesses to be called in a 
proceeding, being able to concentrate on giving their evidence truthfully rather than being distracted by other matters. 

6 In this case I have carefully considered the evidence before the Commission and by submission.  Whilst the applicant 
expressed some surprise at the affidavit evidence, it is apparent on the basis of that evidence, that a number of witnesses to be 
called by the respondent have a very real apprehension about giving evidence in the proceedings if the matter is listed for 
hearing in Bunbury, where a number of the applicant’s family may be present.  It is important that those witnesses be able to 
give their evidence in a climate free of fear or apprehension.  Any fearfulness or apprehension about giving evidence in the 
case may have a tendency to interfere with the administration of justice in these proceedings. 

7 During the course of the preliminary hearing, counsel for the respondent informed the Commission, that to offset any prejudice 
to the applicant in having the matter listed for hearing in Perth, the respondent undertook to meet the applicant’s reasonable 
travelling costs. 

8 In my view, having regard to the relevant principles, the evidence before the Commission and the undertaking given by 
counsel for the respondent as to the applicant’s reasonable travelling costs, the balance of convenience rests with the 
respondent’s application that the hearing of the substantive claim be listed in Perth and not in Bunbury and the Commission so 
orders. 

 
 

2010 WAIRC 01031 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LORRAINE SHEILA BENNELL 
APPLICANT 

-v- 
DEPARTMENT OF EDUCATION AND TRAINING 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 19 OCTOBER 2010 
FILE NO/S U 41 OF 2010 
CITATION NO. 2010 WAIRC 01031 
 
Result Order issued 
Representation  
Applicant In person 
Respondent Mr D Leigh of counsel 
 

Order 
HAVING heard the applicant in person and Mr D Leigh of counsel on behalf of the respondent the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the hearing of the application be listed in Perth on a date to be fixed by the Commission. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
 

 

2011 WAIRC 00400 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

CITATION : 2011 WAIRC 00400 
CORAM : COMMISSIONER S J KENNER 
HEARD : WEDNESDAY, 26 MAY 2010, FRIDAY, 24 SEPTEMBER 2010, THURSDAY, 14 

OCTOER 2010, FRIDAY, 12 NOVEMBER 2010, MONDAY, 17 JANUARY 2011  
DELIVERED : FRIDAY, 10 JUNE 2011 
FILE NO. : U 41 OF 2010 
BETWEEN : LORRAINE SHEILA BENNELL 

Applicant 
AND 
DEPARTMENT OF EDUCATION AND TRAINING 
Respondent 
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CatchWords : Industrial Law (WA) – Termination of employment – Harsh, oppressive and unfair 
dismissal – Failure of respondent to call witness – No adverse inferences drawn – Principles 
applied – Dismissal not harsh, oppressive or unfair – Application dismissed. 

Legislation :  Industrial Relations Act 1979 ss 26(1)(a), 26(1)(c) and 29(1)(b)(i); School Education Act 
1999 ss 63(1) and (2). 

Result : Application dismissed. 
Representation: 
Applicant : In person 
Respondent : Mr I Repper of counsel 
 

Case(s) referred to in reasons: 
Miles v The Federated Miscellaneous Workers’ Union of Australia, Industrial Union of Workers, Western Australian Branch 
(1985) 65 WAIG 385 
Jones v Dunkel (1959) 101 CLR 298 

Reasons for Decision 
1 At all material times the applicant was employed as a bus driver at the Djidi Djidi Aboriginal School (the School) in the South 

West of the State.  On or about 27 February 2010, the applicant’s employment was terminated by the respondent on the 
grounds that the applicant had committed various acts of misconduct.   

2 This application is brought pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”) by which the applicant 
claims she was unfairly dismissed.  In her particulars of claim, the applicant seeks reinstatement.   

3 The respondent objects to and opposes the applicant’s claim and contends that the dismissal of the applicant was, in all of the 
circumstances justified and was not harsh, oppressive or unfair. 

The Issues 
4 The issues arising in this matter are whether the applicant engaged in the misconduct as alleged and whether this conduct, if 

established on the balance of probabilities, justified the applicant’s dismissal.  The allegations against the applicant by the 
respondent were that the applicant: 

(a)  threatened and intimated a fellow employee at the School on or about 24 September 2009; and 
(b) breached a lawful order issued on 2 October 2009 requiring the applicant to remain away from the 

administration area of the School which breach took place on or about 13 October 2009. 
The Evidence 
5 The applicant had been employed with the respondent since September 2003.  She testified that she and her husband 

Mr Bennell initially did voluntary work for the School and were school founders.  The applicant’s husband was also a bus 
driver for the School. 

6 The applicant gave evidence about the events which occurred on 24 September 2009.  She testified that on this day her 
husband arrived home and was upset about something which had occurred on the bus.  An issue arose on this particular day as 
to whether the applicant’s daughter, Carmen Bennell, who also worked at the school, was able to remain on the bus after she 
had finished her duties. 

7 The applicant testified that the School Registrar, Ms Diaz, had informed her husband that a kindergarten assistant was to 
accompany the children on the bus.  The Principal of the School, Mr Leslie, then became involved and went to see the 
applicant’s husband in the bus area.  Mr Leslie informed Mr Bennell that whilst his daughter Carmen could not officiate on the 
bus, she could be on it to be transported home. 

8 The applicant said that these events caused some upset to her husband and her daughter.  Later that day, at about 1.30pm, both 
she and her husband returned to the School administration area to speak with the Principal and Ms Diaz about the situation on 
the School bus.  The applicant testified that she was a little upset at the time and walked into the administration area and said 
words to the effect “Where’s Marian the c…?”  The applicant denied that she spoke in a loud or aggressive manner and when it 
was put to her in cross-examination, denied that she also said words to the effect that she wanted to “smash her f… head in”.  
Whilst denying she was aggressive, the applicant admitted that her daughter Carmen, who was with her at the time, told her to 
calm down and that she may have been angry for “a couple of seconds” (T21). 

9 Another teacher was present at the time Ms Owen-Shipp, as well as another employee in the administration area, 
Ms Buchanan, who is the applicant’s daughter-in-law.  

10 The applicant did not find Ms Diaz in the administration area of the School, as she had left the site to do the school banking 
that afternoon.  

11 Following this incident, the applicant testified that during the subsequent school holidays she received a letter from the 
Principal of the School, Mr Leslie.  The letter referred to the incident in the School administration area on 24 September and 
alleged that the applicant had threatened violence towards another staff member.  The matter had been reported to the District 
Office of the respondent as a “critical incident”.  The letter also referred to the applicant as a member of the Board of the 
School and stated that as both employee and a Board member, the applicant’s conduct was totally unacceptable.  Accordingly, 
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the letter advised the applicant that she was not permitted to enter the administration area of the School without prior 
arrangement.  A copy of this letter was tendered as exhibit R1.   

12 The applicant said she attempted to speak to Mr Leslie about the letter but she was informed that as the issue had been referred 
to the District Office it was out of his hands.   

13 Later, on or about 12 October 2009, the applicant said that she attended at the School premises with her husband on a 
professional development day.  The applicant said that she saw both Mr Leslie and Ms Diaz and they chatted generally about 
the holidays and then left the School site.  

14 The applicant was adamant in cross-examination that she did not go to the School on 13 October as alleged by the respondent.  
She testified that she did not see Ms Diaz and certainly did not intimidate her as it had been alleged.  

15 On 15 October the applicant and her husband Mr Bennell went to the School.  This was because Mr Bennell wanted to enter 
into mediation with the School about the situation that had arisen on the buses and the allegations against the applicant.  
Because of the letter from the School, the applicant said she waited in the staff room and her husband, Mr Bennell, went to the 
administration area.  The applicant said she heard shouting and abuse and Mr Leslie was yelling at her husband.  She testified 
that she went into the administration area to see what the commotion was about.  On arriving, she said that she saw Mr Leslie 
and he was yelling “get out, get out.  I am ringing security, ringing the police.” (T13). 

16 Ms Diaz was behind a counter in the reception area at the time.   
17 The applicant testified that she did not see her husband shouting or being aggressive and the reason she went into the 

administration area was because Mr Bennell had a prior heart condition and she was concerned for his welfare.  
18 Following these events, the applicant gave evidence that she was interviewed by Mr Kerr who was investigating the alleged 

misconduct on behalf of the respondent.  The applicant also responded in writing to the allegations that were put to her by the 
respondent arising from these incidents.  Letters tendered as exhibits R2, R3, R4, R5, R7 and R8 are correspondence between 
the respondent and the applicant concerning the allegations and the applicant’s responses to them.   

19 Furthermore, a copy of the investigation report, undertaken by the respondent’s Standards and Integrity Directorate, was 
tendered as exhibit R14.  

20 As a consequence of these events, and following the investigation undertaken by the respondent, it was concluded that the 
applicant had committed an act of misconduct by engaging in threatening behaviour towards Ms Diaz on 24 September 2009, 
and had contravened the written direction to her to remain off the School’s administration premises, on 13 October 2009.  
Having regard to the circumstances of the applicant’s conduct, the decision was taken by the respondent to terminate the 
applicant’s employment by payment of salary in lieu of notice with effect from 28 February 2010. 

21 The applicant gave evidence, however, that on or about 1 February 2010, she commenced working for a private bus company 
that had taken over the contract at the School.  She continued to work as at the date of these proceedings and was undertaking 
the same work for substantially the same remuneration.  Whilst the applicant’s particulars of claim initially referred to the 
applicant seeking reinstatement, in her evidence the applicant said that she no longer sought to return to the employer, rather 
sought compensation instead.  She testified that there had been no prior complaints about her performance or conduct over the 
approximately seven years of her employment.   

22 The applicant’s husband Mr Bennell also gave evidence in relation to these matters.  It was his testimony that he and his wife 
attended the School on 12 October 2009, which was a professional development day.  They saw Mr Leslie in the foyer of the 
administration area and discussed their holidays.   

23 He also attended the school the next day on 13 October to assist a volunteer, Ms Dann, with her queries about a possible job.  
Mr Bennell said he sat in the foyer waiting for Ms Dann.  Mr Bennell said his wife was not with him on that day.   

24 Mr Bennell also gave evidence about the incident which occurred on 15 October involving himself and Mr Leslie.  He said he 
went to the School to request that Mr Leslie arrange mediation in order to come to an agreement about the situation involving 
the applicant and the allegations against her.  As the Chair of the Board of the School, Mr Bennell said he thought this was the 
appropriate thing to do.  There was an altercation between Mr Bennell and Mr Leslie where both became angry and started 
shouting.  Mr Bennell said he tried to defend himself against Mr Leslie and denied that he was standing “chest to chest” with 
him.  He also denied that he had his fists clenched (T40).   

25 Whilst this incident was raised on the evidence, and also on the evidence of Mr Leslie, as ultimately it did not form any finding 
of misconduct against the applicant, I do not propose to deal with this issue any further.  

26 The applicant’s daughter Carmen Bennell also gave evidence.  Ms Bennell said that she works at the School as a teacher’s 
aide.  She works between 8.30am and 11.30am and after she has finished working, she testified that sometimes she is able to 
take the bus with the children, to go home.  This is with the agreement of the Principal.  On 24 September 2009 she was 
informed that she could not be on the bus unless there was a qualified teacher’s aide also present.  It was this that caused the 
issue with her father.   

27 Ms Bennell said she did go to the School office with her mother that afternoon.  She said that her mother was “Not frustrated 
but just … just a little bit angry, … not too aggressive” (T44).   

28 Ms Bennell testified that when they got into the office she heard her mother say about Ms Diaz “where’s Marian, the c…?” 
(T44).  Ms Bennell said that she did not hear her mother say anything like “f… smash her head in” in referring to Ms Diaz.   

29 Ms Bennell said that later she went to the office with her father and Ms Dann but the applicant did not accompany them.  They 
went there because Ms Dann had to speak to the Deputy Principal of the School.  Ms Bennell said she was in the reception area 
and did not see Ms Diaz running out of the office and into another office at any stage. 
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30 Ms Dann confirmed that on 13 October she attended the administration area of the School to see the Deputy Principal about a 
position.  She asked her uncle Mr Bennell to go with her for support.  Ms Dann testified that the applicant was not on the 
premises on this day.   

31 A number of witnesses were called by the respondent to give evidence.   
32 Ms Owen-Shipp was present at the office on the morning of 24 September 2009.  She testified that she was standing in the 

administration area of the School talking to Ms Buchanan the school officer.  Ms Owen-Shipp said she could hear people 
coming down the hallway and heard the applicant who was very loud.  She testified that she heard the applicant calling for 
Ms Diaz.  According to Ms Owen-Shipp: 

“I could hear Lorraine going off, calling out for Marian.  Around the corner, Lorraine come, then Ritchie and then 
Carmen and she was calling out for Marian, that she was going to do her some damage.” (T49)  

33 When counsel for the respondent asked Ms Owen-Shipp whether she recalled the words used by the applicant Ms Owen-Shipp 
testified as follows:  

  “Carmen didn’t speak.  Ritchie was talking about a court order from another employee and how they weren’t allowed to 
come on site and I said that that would have been court directed, not from the School and Lorraine had called Marian an 
effing C and that she was going to smash her head in.   

 Can you describe Lorraine Bennell’s behaviour at the time, describe what she looked like? --- She was wild.  You could 
see through her body language, her demeanour, her tones, she was wild.  She was looking to gun this woman.” (T49) 

34 Ms Owen-Shipp testified that she tried to quieten the applicant down.  Ms Diaz the Registrar was off the site at the time.  
According to Ms Owen-Shipp Mr Bennell was also very angry, banging his hand on the front reception counter and talking 
about something concerning the buses.   

35 Ms Owen-Shipp said that she then left the administration area and went to her classroom.  When she did so, she attempted to 
contact Ms Diaz on her mobile phone to tell her not to come back to the School because she feared for her safety.  She was not 
able to contact Ms Diaz so instead, she rang another staff member “Stephanie” who she knew was with Ms Diaz doing the 
banking.  She telephoned Stephanie and told her not to come back until after the buses had departed.  A short time later 
Ms Diaz telephoned Ms Owen-Shipp and asked what was going on.  Ms Owen-Shipp testified that she informed Ms Diaz that 
there was a situation at the front office of the School that she should avoid returning to and she would explain when she 
returned to the School. 

36 Ms Diaz later returned to the School and spoke to Ms Owen-Shipp about what had occurred.  She asked Ms Owen-Shipp to 
write a statement about the matter, which she did.  A copy of that statement was tendered as exhibit R9.  Ms Owen-Shipp said 
she prepared the statement straightaway and its contents were accurate.   

37 A little later, after the October school holidays, Ms Owen-Shipp said that she was approached by Mr Bennell to speak with 
him.  She was taken into a conference room and the applicant entered the room through another entrance.  Mr Bennell and the 
applicant asked her whether she had made a report about the incident on 24 September, to which Ms Owen-Shipp said that she 
had made a statement.  Ms Owen-Shipp testified that she did not feel comfortable with this as it seemed as if they were 
undertaking their own investigation.  She informed Mr Leslie about this conversation with the applicant and Mr Bennell.  In 
cross-examination, it was put to Ms Owen-Shipp by the applicant, that the reason she made the statement was to in some way 
get back at the applicant for not agreeing previously to provide a character reference for Ms Owen-Shipp’s husband, who was 
then in prison.  Ms Owen-Shipp denied that she was in any way motivated by revenge and said that she had spoken up because 
of her concern for a fellow staff member.   

38 Ms Diaz has been the Registrar at the School for about three years.  She recounted in her testimony what happened on 
24 September 2009. She said that earlier in the day she received a call from Mr Bennell and heard some shouting in the 
background.  He was complaining about his daughter Carmen not being able to go on the bus.  Ms Diaz said that he told her 
that he did not want the other teacher on the bus and used words to the effect that “Why is this big fat white cow on the bus?” 
(T57).  Ms Diaz testified that she thought this matter had best be referred to the Principal Mr Leslie and she went and told him 
about the matter.  Ms Diaz then left the School to do the banking with another teacher, Ms Stephanie Goode.   

39 Whilst they were out doing the banking, Ms Diaz testified that Ms Goode received a phone call, she thought from Ms Owen-
Shipp.  The phone call referred to trouble at the School and that the applicant was “ranting and raving” and that she, Ms Diaz, 
should stay away from the school premises.  Shortly after, Ms Diaz said she spoke with Ms Buchanan on the telephone who 
was in the office at the time.  Ms Buchanan, who is also the applicant’s daughter-in-law, was very distressed and said that the 
applicant was very upset and she did not know what she might do to Ms Diaz and she should not return to the School until the 
applicant and her husband were on the buses.   

40 Later that day Ms Diaz did return to the School and spoke with Ms Buchanan who told her what had occurred.  Ms Diaz was 
aware that the applicant had been prohibited by the Principal from going to the School administration area without prior 
arrangements being made.   

41 Sometime after, Ms Diaz testified she thought on 13 October 2009, she was at work and she saw the applicant in the front 
administration area of the School.  She said she was scared when she saw the applicant.  She also saw Mr Bennell and 
Ms Dann.  Mr Leslie was with them at the time.  The next thing she saw when she looked up was the applicant walking up and 
down the passageway past her window near the front desk of the reception.  Ms Diaz said she had a clear view.  Ms Diaz’s 
evidence was that the applicant had her hands behind her back and was looking directly at her as she was walking up and down 
in front of the window.   

42 Ms Diaz said that she froze and became terrified when she saw the applicant doing this and she ran from her office into another 
room.  She said that she felt sick and thought she was going to have a heart attack as she was so distressed.  She telephoned her 
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husband and she went to a doctor immediately, who put her on a heart monitor to monitor her very high heart rate.  Ms Diaz 
testified that she felt sick and couldn’t breathe.  She was informed that apparently she had had an anxiety attack.  Ms Diaz said 
that as a result of this, the doctor told her to take one week off work, however she was back at work on 15 October. 

43 On this day, Ms Diaz testified she was in the office as usual.  She said she heard raised voices and saw Mr Bennell and 
Mr Leslie came out of the Principal’s office.  She said that Mr Bennell was very angry and was shouting.  Mr Leslie was 
telling Mr Bennell to leave the School premises and Mr Bennell was refusing.  Ms Diaz testified that Mr Leslie asked her to 
press the duress button and she did.   

44 For a couple of days after this incident, the respondent placed security on the School premises at the School’s request. 
45 Mr Leslie, at the material times, was the Acting Principal of the School.  He gave evidence about the incident which occurred 

on 24 September 2009 concerning the presence of a bus monitor on the School bus.  He was informed by Ms Diaz that 
Mr Bennell was upset so he went to speak with him in the bus area.  Mr Leslie testified that Mr Bennell said to him words to 
the effect that “he didn’t want that fat white cow on his bus” (T66).  Mr Leslie testified that he told him that it was a legal and 
occupational health and safety issue that an employee of the respondent had to be a bus monitor and as at the time his daughter 
Carmen Bennell was not an employee, she had no legal authority to supervise the children.   

46 In relation to the incident involving Ms Diaz directly, Mr Leslie testified that at the time this event occurred he was in a 
meeting with support staff and shortly after the end of the meeting travelled to Carnarvon.  When he heard of the matter, he 
telephoned Ms Diaz, who relayed the incident to him.  Mr Leslie said he felt so uneasy about the matter that he returned 
straightaway to Bunbury to deal with it immediately. 

47 The letter to the applicant was prepared directing her not to attend the front administration area without prior approval.   
48 Later in the first week of Term Four, Mr Leslie testified that the applicant and her husband came into the front administration 

because Mr Bennell wanted to speak with him about the letter and the incident with the applicant.  Mr Leslie agreed and he and 
Mr Bennell went into his office.  Mr Leslie’s evidence was that Mr Bennell told him that the applicant did not mean what she 
said to Ms Diaz and that it was a joke and he should forget it.  Mr Leslie testified that he informed Mr Bennell that the matter 
was now out of his hands as he had referred it to Head Office for investigation.  At that point, Mr Leslie testified that 
Mr Bennell became angry and insulting so he asked him to leave his office.  He accompanied Mr Bennell out of the office into 
the foyer where Mr Bennell sat down with the applicant, following which Mr Leslie said he directed them both to leave the 
premises.  He said they were defiant at this point and Mr Bennell came up to him in an aggressive manner and “chested” him 
with his fists clenched.  Mr Leslie testified he was certain he was going to be hit at that time.  Mr Leslie’s evidence was that 
Mr Bennell was extremely angry and made the matter very personal.  Mr Leslie said that Ms Diaz was in the foyer but could 
not recall in his evidence whether others were present at this time. He thought Ms Buchanan may have been.   

49 Mr Leslie also gave evidence about an incident earlier in the week when both the applicant and Mr Bennell were in the foyer.  
Mr Leslie said that Mr Bennell was trying to discuss the letter given to the applicant.  He said that when he told Mr Bennell 
that the matter was not a joke the applicant became extremely upset and ran towards the staff room speaking very loudly.  

50 Mr Leslie also referred to an occasion earlier that week when Ms Dann came into the office about an employment opportunity.  
The applicant and her husband were with her.  Mr Leslie testified that he felt somewhat uneasy about leaving the applicant and 
her husband in the foyer at this time.  He and Ms Dann were in the office discussing the issue she had come in for when 
Mr Leslie said he heard a commotion outside and a staff member, Mrs Duzevich, came into the office and told him there had 
been an incident with Ms Diaz.  Mr Leslie immediately went out to investigate and said he found Ms Diaz in a “dreadful state” 
such that he was considering calling an ambulance at the time.  He described Ms Diaz as being very highly agitated, not 
breathing properly and he thought she was having some kind of panic attack.   

51 When asked in his evidence what, if anything, Ms Diaz had told him at the time, Mr Leslie testified that while he was more 
concerned about attending to her state, Ms Diaz did mention something about feeling threatened or intimated by the applicant.   

52 Mr Leslie confirmed in his testimony that both the incidents of his altercation with Mr Bennell, and the panic attack of 
Ms Diaz, were referred to the respondent’s Head Office as critical incident reports as a part of usual procedure.   

53 The incident involving Ms Diaz’s panic attack was also the subject of evidence from Ms Duzevich.  She is a part time teacher 
at the School.  She said that at the start of Term Four 2009, she was working Tuesdays, Wednesdays and Thursdays each week.  
Whilst she cannot recollect what day it was, she was walking from the staff room to her office and in doing so, passed through 
the administration area.  Ms Duzevich testified that she saw Mr Bennell sitting in the waiting room as she was proceeding to 
her office.  She went into her office and started working and closed her door.  After some time, she said that Ms Diaz pushed 
her door open and leant against the door and seemed in a distressed state.  Ms Diaz said that the applicant had been pacing up 
and down in the foyer with one hand behind her back and was staring at her.  Ms Duzevich’s evidence was that Ms Diaz was 
clutching her chest and had difficulty breathing and seemed very stressed.  Ms Duzevich said that she told Ms Diaz she would 
call an ambulance but Ms Diaz did not want her to do so.   

54 Ms Duzevich then went straight to Mr Leslie’s office and interrupted his meeting with Ms Dann.  She told him it was an urgent 
matter and he came straightaway and saw Ms Diaz.  Medical attention was then arranged.  Ms Duzevich confirmed in her 
testimony that when she was in the administration foyer, she only saw Mr Bennell.   

Consideration  
55 The legal tests to apply in relation to matters such as these are well settled.  It must be demonstrated by the applicant on the 

balance of probabilities, that there has been an abuse of the respondent’s lawful right to dismiss, such that the dismissal is 
rendered harsh or oppressive or unfair and that the Commission should intervene: Miles v The Federated Miscellaneous 
Workers’ Union of Australia, Industrial Union of Workers, Western Australian Branch (1985) 65 WAIG 385.  It is also well 
settled that it is not for the Commission to undertake the role of the manager in retrospectively considering whether a dismissal 
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is or is not unfair.  An objective test is to be applied in accordance with the Commission’s statutory duty under s 26(1)(a) and 
(c) of the Act.   

56 It is also settled that prior to an employer exercising the lawful right to dismiss an employee, an employee should be given a 
fair opportunity of improving their performance if performance is an issue, alternatively, if misconduct is an issue, receive 
procedural fairness and be given an opportunity to explain their conduct including any mitigating circumstances.   

57 I first deal with an issue which arose during the course of the proceedings, that being the failure by the respondent to call Ms 
Buchanan, an eye witness to events that occurred involving the applicant.  When this matter was raised by the Commission 
with counsel for the respondent, Mr Repper informed the Commission that Ms Buchanan was greatly reluctant to testify.  For 
this reason, the respondent’s solicitors did not summons Ms Buchanan to give evidence.  Applying the principles in Jones v 
Dunkel (1959) 101 CLR 298, being a material eye witness to the events, the respondent might reasonably be expected to call 
Ms Buchanan, however in the present circumstances I do not draw any negative inference from the respondent’s failure to do 
so, given the explanation advanced by Mr Repper.   

58 The issue in this case, is the conduct of the applicant on the days in question and whether such conduct warranted the 
respondent in bringing the employment relationship between it and the applicant to an end.   

24 September 2009 Incident 
59 There is a conflict in the evidence between the applicant’s and respondent’s witnesses in relation to some issues.  That conflict 

is to be resolved in terms of which evidence the Commission prefers.  This is not a case, however, like many others of this 
kind, where the evidence on important matters is diametrically opposed.   

60 This matter arose from a dispute as to whether the applicant’s daughter was able to be present on the school bus on this day.  It 
is common ground that the Registrar of the School, Ms Diaz, referred the matter to the Principal, Mr Leslie, who spoke to the 
applicant’s husband Mr Bennell, on the morning in question.  I am satisfied on the evidence and I find that later that afternoon 
the applicant entered the administration area of the School in the company of her husband Mr Bennell.  The applicant’s 
daughter was also present.   

61 Whilst the applicant denied that she was angry and made the threats as alleged by the respondent, to the extent that the 
applicant’s evidence was in conflict with the evidence of Ms Owen-Shipp, I prefer the latter’s testimony.  Whilst there was an 
attempt to paint Ms Owen-Shipp’s testimony as retribution for an earlier failure by the applicant to support Ms Owen-Shipp’s 
husband, I am not persuaded that this was so.  Taking the evidence as a whole, there are a number of factors which have 
influenced my preference for Ms Owen-Shipp’s version of the events over the applicant’s. 

62 Firstly, it is of some significance that Ms Owen-Shipp made a note of the relevant events immediately after they occurred, in 
the form of exhibit R9.  The evidence of Ms Owen-Shipp as to the applicant being “wild” and very angry, is also consistent 
with the testimony of Ms Carmen Bennell, that her mother was angry and she had to calm her down.   

63 Furthermore, Ms Owen-Shipp’s actions on the afternoon in question, when she attempted to telephone Ms Diaz to warn her not 
to return to the School, are quite consistent with the applicant being very angry and engaging in threatening conduct towards 
Ms Diaz.  Additionally, is the evidence that the applicant’s husband Mr Bennell, was also loud, contributing to the overall 
atmosphere on the afternoon in question. 

64 Furthermore, the reference in the note made by Ms Owen-Shipp to her conversation with Ms Buchanan, and Ms Buchanan’s 
tone of voice as being fearful, is generally consistent with the version of events as advanced by the respondent.   

65 Therefore, on balance, I accept and I find, that the applicant did enter the School administration area on the afternoon in 
question in an angry and aggressive outburst and made the statements and threats as alleged by the respondent. 

66 Faced with that situation, as it was reported to him, I am satisfied and I find that it was appropriate for the Principal of the 
School, Mr Leslie, to exercise the powers available to him under ss 63(1) and (2) of the School Education Act 1999 to exclude 
the applicant from the administration area of the School.  Whilst the last paragraph of the letter carries with it the suggestion of 
a final determination on the issue of the applicant’s conduct, I accept Mr Leslie’s evidence that in reality what this meant was 
the matter was being passed on to the respondent’s internal investigation unit for further formal action. 

13 October 2009 Incident 
67 The next issue which arises is the conduct alleged against the applicant on or about 13 October 2009, that she unlawfully 

entered the premises of the School, contrary to the written direction of Mr Leslie.   
68 This matter relates to the allegation that Ms Diaz had returned to work in the administration area of the School.  It was said that 

the applicant, contrary to the direction issued by Mr Leslie, entered the administration area and paced up and down in front of 
the window by Ms Diaz, thereby causing her considerable stress and anxiety.  Ms Diaz thought she was having a heart attack 
but it turns out it was an anxiety type of panic reaction.   

69 The evidence of Ms Diaz is generally consistent with the testimony of Ms Duzevich and of Mr Leslie.  Ms Duzevich, whose 
evidence wasn’t challenged in a material way, confirmed that Ms Diaz came into her office in a distressed state.  Additionally, 
it is the evidence of Mr Leslie, that Ms Diaz was in such a state that arrangements were made for her to attend a medical 
practitioner.  Whilst the evidence of Ms Carmen Bennell was that she sat in the foyer with Mr Bennell until they left with 
Ms Dann, I prefer the respondent’s version of the events.  The evidence of Ms Diaz was compelling and was entirely consistent 
with the testimony of the other witnesses in relation to the events of that day.   

70 As counsel for the respondent also pointed out, Ms Duzevich’s evidence that when she passed through the foyer from the staff 
room to her office she only noticed Mr Bennell sitting in the foyer, was consistent with the applicant pacing up and down in 
front of the window where Ms Diaz was located causing the reaction that it did.   
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71 Therefore I am satisfied and I find on balance that the conduct as alleged against the applicant on or about 13 October 2009 
took place.   

15 October 2009 
72 Whilst there was evidence about the involvement of Mr Bennell and Mr Leslie in a confrontation in the administration area of 

the School, this did not involve the applicant directly. Whilst the applicant may have come into the administration area, on the 
findings of the respondent’s own investigation, she did so out of concern for her husband’s well being.  In any event, as the 
respondent did not rely upon this matter to support its decision to dismiss the applicant, I did not consider this evidence any 
further. 

Investigation 
73 Evidence adduced by the respondent through Messers Kerr and Ryan, as to the investigation process, was consistent with a 

thorough review of the circumstances of the applicant’s alleged conduct.  I am not persuaded that the process was other than 
fair or that the applicant was not afforded procedural fairness.   

Conclusion 
74 Having concluded that the conduct as alleged against the applicant, on balance, occurred, the next issue is whether the 

dismissal of the applicant in those circumstances was harsh, oppressive or unfair.  In my opinion it was not.  All employees are 
entitled to attend for work in an environment free of harassment, threats or intimidation.  Whilst the applicant had a number of 
years of service with, it would seem, an unblemished record, the conduct of the day in question was simply completely 
unacceptable.  This is all the more so from a person occupying a position of leadership in an organisation such as the School.   

75 Moreover, as I have found, the applicant did also attend the School in mid-October 2009 and further intimated Ms Diaz. That 
can only compound the seriousness of the original course of conduct.   

76 Having regard to all of these matters, I am simply not persuaded that the respondent has, on this occasion, abused its lawful 
right to terminate the applicant’s contract of employment.   

77 Accordingly, the application will be dismissed.   

 
 

2011 WAIRC 00401 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LORRAINE SHEILA BENNELL 
APPLICANT 

-v- 
DEPARTMENT OF EDUCATION AND TRAINING 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 10 JUNE 2011 
FILE NO/S U 41 OF 2010 
CITATION NO. 2011 WAIRC 00401 
 

Result Application dismissed 
Representation 
Applicant In person 
Respondent Mr I Repper of counsel 
 

Order 
Having heard the applicant on her own behalf and Mr I Repper of counsel on behalf of the respondent the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 1979 hereby orders –  
 THAT the application be and is hereby dismissed. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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2011 WAIRC 00511 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES VANESSA JANE BROWNE 
APPLICANT 

-v- 
WESTPAC BANKING CORPORATION 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE MONDAY, 11 JULY 2011 
FILE NO/S B 48 OF 2011 
CITATION NO. 2011 WAIRC 00511 
 

Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS on Thursday, the 12th day of May 2011, the Commission convened a conference for the purpose of conciliating 
between the parties; and 
WHEREAS the conference was adjourned to enable the parties to continue discussions; and 
WHEREAS on the 8th day of July 2011 the applicant filed a Notice of Discontinuance in respect of the application;  
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

[L.S.] Acting Senior Commissioner. 
 

 

2011 WAIRC 00488 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES EMMA LOUISE BUSWELL 
APPLICANT 

-v- 
WICKED WILLY'S SURF SHACK TRADING AS GOLD EXCHANGE TRUST BY MARK 
HAYNES 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 11 JULY 2011 
FILE NO/S U 97 OF 2011 
CITATION NO. 2011 WAIRC 00488 
 

Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS this matter was listed for a conference on 1 July 2011; 
AND WHEREAS on 27 June 2011 the applicant advised the Commission that she no longer wished to proceed with her 
application; 
AND WHEREAS on 28 June 2011 the applicant filed a Notice of Discontinuance in respect of the application; 
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NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00437 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ARMANDO CHIERA 
APPLICANT 

-v- 
CAFFE MARTINO 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 22 JUNE 2011 
FILE NO/S B 38 OF 2011 
CITATION NO. 2011 WAIRC 00437 
 

Result Discontinued 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS the application was set down for hearing and determination on 17 June 2011; and 
WHEREAS on 13 June 2011 the applicant advised the Commission that he no longer wished to proceed with the matter and filed a 
Notice of Withdrawal or Discontinuance in respect of the application; and 
WHEREAS on 13 June 2011 the respondent consented to the matter being discontinued; and 
WHEREAS on 14 June 2011 the hearing was vacated; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2011 WAIRC 00436 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ARMANDO CHIERA 
APPLICANT 

-v- 
CAFFE MARTINO  

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 22 JUNE 2011 
FILE NO/S U 198 OF 2010 
CITATION NO. 2011 WAIRC 00436 
 

Result Discontinued 
Representation 
Applicant On his own behalf 
Respondent Mr Y Colliere 
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Order 
WHEREAS this is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on 9 March 2011 the Commission convened a conference for the purpose of conciliating however no agreement was 
reached between the parties; and 
WHEREAS the application was set down for hearing and determination on 17 June 2011; and 
WHEREAS on 13 June 2011 the applicant advised the Commission that he no longer wished to proceed with the matter; and 
WHEREAS on 13 June 2011 the applicant filed a Notice of Withdrawal or Discontinuance in respect of the application; and 
WHEREAS on 13 June 2011 the respondent consented to the matter being discontinued; and 
WHEREAS on 14 June 2011 the hearing was vacated; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2011 WAIRC 00467 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ADAM CLARKE 
APPLICANT 

-v- 
CHRISTIAN BROTHERS TRINITY COLLEGE 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 4 JULY 2011 
FILE NO/S B 36 OF 2011 
CITATION NO. 2011 WAIRC 00467 
 

Result Application discontinued 
Representation 
Applicant Mr A Clarke 
Respondent Mr I Curlewis (of counsel) 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979;  
AND WHEREAS on 8 April 2011 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at the conclusion of the conference agreement was reached between the parties; 
AND WHEREAS on 14 June 2011 the applicant advised the Commission to file the Notice of Discontinuance in respect of the 
application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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2011 WAIRC 00466 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ADAM CLARKE 
APPLICANT 

-v- 
CHRISTIAN BROTHERS TRINITY COLLEGE 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 4 JULY 2011 
FILE NO/S U 36 OF 2011 
CITATION NO. 2011 WAIRC 00466 
 

Result Application discontinued 
Representation 
Applicant Mr A Clarke 
Respondent Mr I Curlewis (of counsel) 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 8 April 2011 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at the conclusion of the conference agreement was reached between the parties; 
AND WHEREAS on 14 June 2011 the applicant advised the Commission to file the Notice of Discontinuance in respect of the 
application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00486 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SUHARTO DEMIROSKI 
APPLICANT 

-v- 
HONDA NORTH 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 11 JULY 2011 
FILE NO/S B 42 OF 2011 
CITATION NO. 2011 WAIRC 00486 
 

Result Change of name of respondent 
Representation 
Applicant Mr M Mullally (as agent) 
Respondent M G McCorry (as agent) 
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Order 
WHEREAS this application was filed in the Commission pursuant to s 29(1)(b)(ii) of the Industrial Relations Act 1979;  
AND WHEREAS this matter is listed for hearing on 17 June 2011; 
AND WHEREAS the parties filed an agreed statement of facts prior to the hearing; 
AND WHEREAS the parties agreed in the statement of facts the correct name of the respondent is Brian Gardner Motors Pty Ltd;  
AND WHEREAS the Commission formed the view that it was appropriate to amend the name of the respondent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me, and by consent of the parties, hereby order: 

THAT the name Honda North be deleted and Brian Gardner Pty Ltd inserted in lieu thereof. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 

 
 

2011 WAIRC 00487 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SUHARTO DEMIROSKI 
APPLICANT 

-v- 
BRIAN GARDNER PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 11 JULY 2011 
FILE NO/S B 42 OF 2011 
CITATION NO. 2011 WAIRC 00487 
 

Result Application discontinued 
Representation 
Applicant Mr P Mullally (as agent) 
Respondent Mr G McCorry (as agent) 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979;  
AND WHEREAS on 13 April 2011 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at the conclusion of the conferences no agreement was able to be reached between the parties; 
AND WHEREAS the matter was listed for hearing on 17 June 2011; 
AND WHEREAS the Commission, with the consent of the parties, adjourned the hearing into a conference and an agreement was 
reached between the parties at that conference; 
AND WHEREAS on 28 June 2011 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1087 
 

2011 WAIRC 00464 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CHRISTOPH EMMENEGGER 
APPLICANT 

-v- 
SAR GROUP PTY LTD T/A XO LOUNGE 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 4 JULY 2011 
FILE NO/S B 66 OF 2011 
CITATION NO. 2011 WAIRC 00464 
 

Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979;  
AND WHEREAS on 19 May 2011 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS both parties failed to attend the conference; 
AND WHEREAS on 17 June 2011 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00460 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MICHAEL GROOTJANS 
APPLICANT 

-v- 
EMU BEACH HOLLIDAY PARK 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE THURSDAY, 30 JUNE 2011 
FILE NO/S U 49 OF 2011 
CITATION NO. 2011 WAIRC 00460 
 

Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on the 8th day of June 2011 the Commission convened a conference for the purpose of conciliating between the parties; 
and 
WHEREAS at the conclusion of that conference the parties reached an agreement in principle in respect of the application; and 
WHEREAS on the 22nd day of June 2011 the applicant filed a Notice of Discontinuance in respect of the application; 
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NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

[L.S.] Acting Senior Commissioner. 
 

 

2011 WAIRC 00428 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BENJAMIN JAMES HAWKINS 
APPLICANT 

-v- 
KALPANA MANSUR TRADING AS C M AUTOS & GAS 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 20 JUNE 2011 
FILE NO/S U 41 OF 2011 
CITATION NO. 2011 WAIRC 00428 
 

Result Application discontinued 
Representation 
Applicant Mr B Hawkins and Mr T Hawkins 
Respondent Mr C Sethi 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 2 June 2011 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at the conclusion of the conference agreement was reached between the parties; 
AND WHEREAS on 7 June 2011 the applicant advised the Commission to file the Notice of Discontinuance in respect of the 
application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00482 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DAVIDE IULIANO 
APPLICANT 

-v- 
SOUTHERN CROSS TILING PTY LTD 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
HEARD FRIDAY, 29 APRIL 2011 
DELIVERED WEDNESDAY, 6 JULY 2011 
FILE NO. B 186 OF 2010 
CITATION NO. 2011 WAIRC 00482 
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Catchwords Contractual benefits claim - Claim for balance of retainer, telephone allowance and fuel allowance - 
Preliminary issue - Whether applicant an employee or independent contractor – Principles applied – 
Applicant found not to be an employee – Commission lacks jurisdiction - Application dismissed - 
Industrial Relations Act 1979 (WA) s 29(1)(b)(ii) 

Result Dismissed 
Representation  
Applicant Mr D Iuliano on his own behalf 
Respondent Mr H Kim 
 

Reasons for Decision 
1 This is an application by Davide Iuliano (“the applicant”) pursuant to s 29(1)(b)(ii) of the Industrial Relations Act 1979 (“the 

Act”).  The applicant claims that he is owed monies under his contract of employment with Southern Cross Tiling Pty Ltd 
(“the respondent”).  The respondent argues that as the applicant worked for the respondent as a subcontractor under a contract 
for services he is not an employee and as a result the Commission lacks jurisdiction to deal with this application.  The matter 
was therefore set down for hearing to deal with the preliminary issue of whether the applicant is an employee or subcontractor. 

2 The following is not in dispute.  The respondent, which has been trading for approximately seven years, supplies and fixes 
ceramic tiles and stones and Mr Haksu Kim is the respondent’s principal.  The applicant undertook duties for the respondent as 
an estimator for tiling work both on domestic and commercial projects, whilst working from home and using his own vehicle.  
The applicant’s duties included builder liaison, client liaison, estimating, quotations, job costing and tiler payment costing. 
The Claim 

3 The following schedule containing the applicant’s claim was attached to the application: 
“Package to start on 1st October 2009 
10.00 % of the total invoice price of the quoted jobs + gst 
$80,000.00 per annum (retainer) paid fortnightly - to be deducted from the 10.00% above and the balance to be paid at the 
end of the financial year 
Telephone allowance 
Fuel Allowance, 
I will still work from home until and or (sic) an office is available 
I will use my own car 
Contracts to be revised annually.. (sic) @ end of financial year (1st July) 
Duties 
All aspects of quoting tiling projects including: 
Builder Liaison 
Client Liaison 
Estimating 
Quotations 
Job Costing 
Tiler Payment Costing 
 Annual  Week Fortnight Month   Month 13 
$  80,000.00 52 26  12  Phone $49.50 $643.50 
   $1,538.46 $3,076.92 $6,666.67  Fuel $20.00 $260.00 
Original agreed dates.   Past Due $55,448.68    
     Payments     
 2-Oct-09  $3,076.92  March 10, 2010 $3,076.00    
 16-Oct-09  $3,076.92  March 22, 2010 $3,076.00    
 30-Oct-09  $3,076.92  April 6, 2010 $3,070.00    
 13-Nov-09  $3,076.92  April 28, 2010 $3,070.00    
 27-Nov-09  $3,076.92  May 24, 2010 $3,070.00    
 11-Dec-09  $3,076.92  May 24, 2010 $3,070.00    
 25-Dec-09  $3,076.92  June 25, 2010 $3,070.00    
 8-Jan-10  $3,076.92  July 19, 2010 $3,070.00    
 22-Jan-10  $3,076.92  August 9, 2010 $3,070.00    
 5-Feb-l0  $3,076.92  October 12, 2010 $3,070.00    
 19-Feb-l0  $3,076.92  October 27, 2010 $3,070.00    
 5-March-10  $3,076.92       
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 19-March-10  $3,076.92       
 2-April-10  $3,076.92       
 16-April-10  $3,076.92       
 30-April-10  $3,076.92       
 14-May-10  $3,076.92       
 28-May-10  $3,076.92       
 11-June-10  $3,076.92       
 25-June-10  $3,076.92       
 9-Jul-10  $3,076.92       
 23-Jul-10  $3,076.92       
 6-Aug-10  $3,076.92       
 20-Aug-10  $3,076.92       
 3-Sep-10  $3,076.92       
 17-Sep-10  $3,076.92       
 1-Oct-10  $3,076.92       
 15-Oct-10  $3,076.92       
 29-Oct-10  $3,076.92       
 12-Nov-10  $ -       
   $89,230.68   $33,782.00    

Total Owing  
Retention $55,448.68  

Phone $ 643.50  
Fuel $ 260.00  
Total $56,352.18  

4 The applicant was paid $33,782 of the retainer which he says was due to him each fortnight and he is claiming that he is owed 
the following amounts:  unpaid retainer of $55,448.68, telephone allowance of $643.50 and fuel allowance of $260.00 being a 
total of $56,352.18. 
Applicant’s evidence 

5 The applicant has had over 22 years experience in the tiling industry both as a salesperson/manager and estimating.  Prior to 
working with the respondent he was a Director of Crosby Supply and Fix and this was when he met Mr Kim.  When the 
applicant ceased employment with Crosby Supply and Fix in May 2009 he rang Mr Kim and advised him of this and some 
time later Mr Kim rang him and they had an informal meeting.  The applicant stated that during a subsequent meeting between 
the applicant, Mr Kim and Mr Keith Edwards, a discussion took place about what the applicant could offer the respondent’s 
business and about the applicant’s success rate with respect to quoting.  The applicant gave evidence that Mr Edwards then 
approached him in or around June 2009 about quoting jobs for the respondent on a 12 percent commission basis and he stated 
that he then completed three or four quotes per week for the respondent.  The applicant stated that in August or September 
2009 Mr Edwards left the respondent as he was not earning enough money and the respondent asked the applicant if he was 
interested in being an estimator for the respondent.  The applicant had discussions with Mr Kim and Mr Edwards and he 
understood that he would be working as a full-time estimator for the respondent undertaking all quotes on the basis of a 
12 percent fee.  Approximately one month later as he was not earning any income and as the quotes he did remained under 
Mr Edwards’ name, the applicant put a proposal to Mr Kim that he be paid 12 percent of the work he quoted plus an $80,000 
annual retention as a minimum for all quoted work undertaken and anything over and above this retention amount would be 
paid to him at the end of the financial year and he told him that this would “be a job, no longer a contractual thing”.  He stated 
that Mr Kim did not agree to pay him 12 percent so the applicant agreed to reduce it to 10 percent commission of jobs 
undertaken by the respondent.  The applicant stated that the respondent offered him a phone but he wanted to keep his own 
number and Mr Kim then agreed to pay his monthly phone plan fee.  Mr Kim also agreed to provide him with a fuel card but 
this did not happen and he contacted Mr Kim four or five times about this. 

6 The applicant gave evidence that his arrangement with the respondent was to commence on 1 October 2009 but he did not 
receive any payments as agreed with Mr Kim.  When he spoke to Mr Kim about this he asked the applicant to wait for his 
payments due to financial difficulties the respondent was having and he agreed to do so as he had savings.  When he needed 
money he asked Mr Kim to pay him and these payments commenced in February 2010.  When the respondent was again 
having difficulties making regular payments to the applicant in October 2010 the applicant did not do much work for the 
respondent because he was worried about not being paid.  When Mr Kim complained at the end of October 2010 about quotes 
not being done the applicant stated that he would do the work if he was paid and there was a heated discussion between them 
and the applicant then ceased working with the respondent at the end of that week. 

7 The applicant stated that he created an email address specifically for working with the respondent (see Exhibit A1).  The 
applicant also confirmed the details of the employment package he had with the respondent was via an exchange of emails in 
August 2009 (Exhibit A2).  The applicant received an email from Mr Kim in relation to a letter of appointment from the 
respondent in October 2009 and business cards being generated for him in March 2010 (Exhibits A3 and A4).  The applicant 
maintained that whilst working for Crosby Supply and Fix 40 percent of the quotes he did were successful and he did not 
therefore misrepresent his quoting success rate to the respondent.  The applicant stated that after he left Crosby Supply and Fix 
there were restrictions on him doing quotes with respect to businesses within seventeen kilometres of its business for two years 
and the respondent was aware of this. 

8 Under cross-examination the applicant confirmed that he was not a Director of the respondent and this was a title given to him 
by Mr Kim. 
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9 The applicant stated that he would pay tax on the monies given to him by the respondent when he received all of the monies 
the respondent owed him.  The applicant stated that he did not ask the respondent for a gross amount to be paid to him and he 
did not provide a tax file number to the respondent and he agreed he did not ask for pay slips, a group certificate or 
superannuation to be paid into any nominated accounts.  The applicant stated that he accepted not being paid for five months 
because he sympathised with the respondent’s financial problems at the time and the applicant stated that he was aware that 
Mr Edwards was paid on a commission basis but he was unsure whether Mr Edwards was on wages or a subcontractor.  The 
applicant agreed that the respondent did not discuss paying him a wage in June 2009 however he understood this changed in 
October 2009.  The applicant stated that he had no set start and finish times but he worked set hours each day of the week from 
home and he did what he needed to do to get quotes done and the applicant stated that he was not asked by Mr Kim to work set 
hours.  The applicant stated that he advised Mr Kim when he would be taking holidays, he gave two staff lessons on estimating 
and he did not refuse to call clients. 

10 The applicant conceded that the working relationship between him and the respondent ceased at his initiative. 
11 The applicant stated that when he was employed by Crosby Supply and Fix he was an employee and he has always worked as 

an employee.  The applicant stated that he does not have an Australian Business Number (“ABN”) or a business name and the 
money paid to him by the respondent was paid into an account titled the Davide Iuliano Family Trust.  The applicant gave 
evidence that he did not work for anyone else after September 2009. 
Respondent’s evidence 

12 Ms Sunah Jang was the respondent’s site manager in January 2009 and she continued in this role on a full-time basis until 
October 2010 when she commenced work in an accounting role with the respondent. 

13 Ms Jang maintained that the applicant was a subcontractor.  Ms Jang stated that in May 2009 she met the applicant along with 
Mr Kim and Mr Edwards who was doing estimating work for the respondent at the time and they discussed the possibility of 
the applicant working with the respondent and Ms Jang maintained that the applicant told the respondent that he could assist in 
expanding the respondent’s business. 

14 Ms Jang stated that the applicant did not generate sufficient work for the respondent to cover 10 percent of the total invoices of 
work undertaken by the respondent plus Goods and Services Tax (“GST”) which was what the applicant was to be paid by the 
respondent and Ms Jang stated that it did not matter how many hours the applicant worked for the respondent because he was 
working for the respondent on a subcontract basis. 

15 Ms Jang stated that the respondent did not give the applicant pay slips, nor was a group certificate generated for him at the end 
of the 2010 taxation year, the applicant was not paid annual leave and he did not provide an ABN to the respondent.  However, 
the annotation ABN was next to the applicant’s name which differed from the respondent’s wages employees and Ms Jang 
stated that she understood that the applicant’s ABN would be provided to the respondent at the end of the financial year.  
Ms Jang stated that the applicant did not ask for a PAYG taxation summary at the end of the 2010 financial year nor did the 
respondent provide this summary to the applicant. 

16 Ms Jang confirmed that from March 2010 until October 2010 the respondent paid the applicant $3076.92 every two weeks and 
no tax was deducted by the respondent from these payments unlike payments made to the respondent’s wages employees.  
Ms Jang stated that the applicant was overpaid by the respondent as the fortnightly payments made to him were more than the 
10 percent commission he was to be paid.  Ms Jang stated that the applicant took three holidays after he commenced with the 
respondent and she stated that the dates of these holidays were not negotiated with the respondent.  Ms Jang stated that the 
applicant trained her and one other colleague to undertake estimating but he only trained them on one or two occasions as he 
was too busy to give them any further lessons. 

17 Mr Dixon Tan is the respondent’s Sales Manager and Estimator and he has held this position since June 2010.  Mr Tan has a 
sales background.  Mr Tan stated that the applicant gave him two lessons in estimating.  Mr Tan stated that after he 
commenced employment with the respondent it lowered its prices because the applicant’s quotes were too expensive and as a 
result the applicant lowered the margin he put on some jobs.  Mr Tan maintained that the applicant was not negotiating with 
builders but only making estimations and Mr Tan claimed that the applicant worked as a subcontractor to the respondent. 

18 Mr Kim met the applicant when the applicant was working as an estimator with Crosby Tiles approximately five or six years 
ago.  Mr Kim stated that in May or June 2009, after the applicant was terminated by his former employer, he approached 
Mr Kim and told him that he would like to work with the respondent and Mr Kim told the applicant at the time that the 
respondent was not in a financial position to employ anyone on a full-time basis or on wages. 

19 Mr Kim stated that the respondent’s previous estimator Mr Edwards was employed on a subcontract basis and he received 
10 percent of gross sales that he successfully quoted on.  Mr Edwards left the respondent around June 2009. 

20 Mr Kim gave evidence that after the respondent gained just under a million dollar contract he had discussions with the 
applicant about forming an alliance and Mr Kim described their discussion as revolving around a loose partnership relationship 
with the applicant being paid 10 percent commission based on gross sales.  Mr Kim maintained that the applicant promised to 
deliver new contracts but did not do so and he claimed that he delivered only one new client during his relationship with the 
respondent. 

21 Mr Kim stated that the applicant showed him a proposal on 1 October 2009 which he agreed to whereby the applicant was to 
receive 10 percent commission plus GST on quotes completed by the respondent but he did not agree at the time to pay the 
applicant an annual retainer of $80,000.  He also stated that he did not agree at the time that the applicant would be paid a 
telephone allowance and he stated that the respondent had a phone system available where the applicant could transfer his 
number onto the respondent’s telephone system.  Nor was the applicant to be given a fuel allowance however the respondent 
was happy to pay his fuel costs if receipts were given to the respondent but the applicant did not give the respondent any fuel 
receipts. 
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22 Mr Kim stated that he initially had a friendly relationship with the applicant.  After the applicant showed him the proposal in 
October 2009 the applicant continued to undertake quotes for the respondent without success.  The respondent was 
experiencing cash flow issues at the end of 2009 and when the respondent’s cash flow improved in March 2010 he commenced 
paying the applicant regularly based on commission monies owing to him.  Around this time the respondent employed Mr Tan 
to improve sales as well as undertake some estimating but not to replace the applicant and Mr Kim stated that the applicant 
only gave Mr Tan two lessons in estimating.  As the applicant was not an employee he could not make him give Mr Tan any 
more lessons. 

23 Mr Kim maintained that the applicant was not a financial burden as he was a subcontractor who was paid on a commission 
basis. 

24 Mr Kim stated that in or around March 2010 the respondent lowered its prices and margins and the applicant agreed to lower 
his commission to five percent.  Mr Kim stated that around September or October 2010 the respondent again experienced 
financial problems and could not pay the applicant regularly but in any event Mr Kim realised the respondent was paying the 
applicant more than he was generating by way of income.  Mr Kim gave evidence that at this time the applicant was asked to 
do four important tenders which he did not complete and when Mr Kim spoke to the applicant about this there was a heated 
exchange between them and the applicant said, “Don’t talk to me like that. I’m going to terminate my contract with you as of 
Friday, or resign from his position on Friday” (T27).  Mr Kim told him that this was his decision. 

25 Mr Kim stated that the respondent’s bank records demonstrate that the applicant was not paid as a wages employee 
(Exhibit R4).  Mr Kim stated that the respondent does not have an office and the respondent operates from his home and he 
stated that most meetings he had with the applicant were held at the applicant’s home.  Mr Kim stated that the applicant had no 
set hours, he could work for someone else if he chose to do so, the applicant did not wear clothing representing the respondent 
nor did he have any of the respondent’s signage on his vehicle.  Mr Kim acknowledged that the applicant had a business card 
with the respondent’s name on it whereby he was designated as a Director of the respondent and its Senior Estimator. 

26 Under cross-examination Mr Kim agreed that he had a discussion with the applicant confirming that his gross profit margin for 
jobs he quoted for the respondent would be 30 percent.  Mr Kim recalled the applicant contacting him in May 2009 to say that 
he had been dismissed by Crosby Tiles and he recalled a later discussion with Mr Edwards present when the applicant told him 
that because of the terms of his contract with his previous employer he could not make direct contact with or deal directly with 
any contractors to his previous employer. 

27 Mr Kim reviewed the schedule setting out the terms of the applicant’s working conditions with the respondent and he 
confirmed that this was given to him by the applicant however, Mr Kim denied that he accepted this document and he stated 
that if he did so he would have abided by it from the date of its commencement (Exhibit R1).  Mr Kim denied that the 
applicant agreed to delay payments due to him until March 2010 due to the respondent’s cash flow problems in late 2009 and 
Mr Kim stated that he did not receive nor request any invoices from the applicant.  He then stated that he paid money to the 
applicant based on the 10 percent commission that he was to be paid.  When it was put to Mr Kim that the amount paid to him 
did not equate to 10 percent Mr Kim stated that he paid the amounts because the applicant was having financial problems and 
he was trying to assist the applicant.  Mr Kim confirmed that the amount paid to the applicant every fortnight, when payments 
were made, was $3076 and was based on the applicant being paid an annual income of $80,000. 

28 Under re-examination Mr Kim stated that the amount of $80,000 was demanded by the applicant and if he paid him strictly the 
10 percent commission owing to him this would have resulted in the applicant’s cash flow being irregular.  Mr Kim stated that 
the applicant advised the respondent when he was taking leave and he took leave prior to working 12 months with the 
respondent.  Mr Kim also confirmed that Mr Tan took leave prior to completing 12 months of service with the respondent. 
Submissions 

29 The applicant understood he would be an employee of the respondent and paid under a contract of service and he was unaware 
that tax would be an issue.  The applicant confirmed that he did not supply invoices to the respondent nor an ABN number or a 
company name. 

30 The respondent submitted that the applicant was never an employee and it could not afford to employ him as an employee.  
The respondent was happy to pay the applicant 10 percent of work quoted and completed by the respondent. 
Findings and conclusions 
Credibility 

31 I closely observed each witness whilst they gave their evidence and listened carefully to the evidence they gave.  In my view 
the applicant gave his evidence in a direct and clear manner and his evidence was not broken down during cross-examination.  
His evidence was also supported by documentation tendered at the hearing.  I therefore accept the evidence given by the 
applicant. 

32 I formed the view that evidence given by each of the respondent’s witnesses about whether or not the applicant was a 
subcontractor to the respondent was deliberately tailored to support the respondent’s case that the applicant was not an 
employee.  I find that each witness gave emphatic evidence that the applicant was employed as a subcontractor even though 
there was no evidence given in these proceedings that this issue was agreed between the applicant and the respondent at the 
time the applicant commenced working with the respondent.  I therefore treat the evidence given on behalf of the respondent 
with caution and where there is any discrepancy in the evidence given by the applicant and the respondent’s witnesses I prefer 
the applicant’s evidence. 
Was the applicant an employee or a subcontractor? 

33 If the applicant was not employed under a contract of service then the Commission has no jurisdiction to deal with the 
applicant’s claim that he was denied a benefit under his contract of employment. 
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34 It is not for the respondent to show that the applicant was not an employee but for the applicant to show, on the balance of 
probabilities, that he was an employee (Western Australian Builders' Labourers, Painters and Plasterers Union of Workers v 
R B Exclusive Pools Pty Ltd trading as Florida Exclusive Pools [1996] 77 WAIG 4 at 8 per Fielding SC). 

35 The relevant indicia to be taken into account when determining the employment relationship were canvassed by the Full Bench 
in United Construction Pty Ltd v John Birighitti (2002) 82 WAIG 2409.  In this decision at 2414 His Honour, the President 
stated the following: 

“(k) (i) In determining whether an employment relationship exists there is no single test to be applied. 
(ii) The correct approach is to consider a wide range of indicia, none of which is determinative by 

itself (see Stevens v Brodribb Sawmilling Co Pty Ltd (op cit) per Mason CJ, Brennan J, Wilson 
and Dawson JJ and Deane J) (see also Hollis v Vabu Pty Ltd (Trading as Crisis Couriers) 
(2001) 181 ALR 263 (HC)) (see also Augustyn v Vistadale Pty Ltd as trustee for the Ranger 
Family Trust trading as Ranger Contracting (2002) 82 WAIG 939 (FB)). 

(iii) A considerable amount of discretion is left in the hands of the court determining the issue (see 
Articulate Restorations and Development Pty Ltd v Crawford (1994) 57 IR 371). 

(iv) It is fair to say that the courts engage in balancing a number of factors (see Stevens v Brodribb 
Sawmilling Co Pty Ltd (op cit)). 

(l) In ascertaining whether an employment relationship exists, the control test is “significant” and “remains 
the surest guide” (see again Stevens v Brodribb Sawmilling Co Pty Ltd (op cit)).  That test, however, is 
not the sole criteria and is not in itself sufficient to conclusively determine the nature of the relationship 
(see Queensland Stations Pty Ltd v Commissioner of Taxation (Cth) [1945] 70 CLR 539). 

(m) The mode of remuneration is one of the factors to be taken into account when determining if an 
employment relationship exists, but it is not alone determinative of that fact (see Stevens v Brodribb 
Sawmilling Co Pty Ltd (op cit) at pages 24 and 37, and see Queensland Stations Pty Ltd v Commissioner 
of Taxation (Cth) (op cit) also). 

(n) The provision of benefits commonly provided to an employee is relevant in determining if an 
employment relationship exists ((eg) holiday pay, long service leave, PAYE tax, etc). 

(o) Whether or not a worker is in business on his or her own account is irrelevant indicium in determining 
whether an employment relationship exists (see Marshall v Whittakers Building Supply Co (op cit)). 

(p) Whether or not a worker is “part and parcel” of an organisation is a factor to be taken into account when 
determining if an employment relationship exists (see Commissioner of Taxation (Cth) v Barrett [1973] 
129 CLR 395). 
Put another way the question is whether the worker is an integral part of the business of he (sic) 
employer (see Commissioner of Taxation (Cth) v Barrett (op cit)). 

(q) Whether tax deductions are or are not made from the remuneration paid to a worker and the type of tax 
that is deducted from that remuneration is relevant in determining whether an employment relationship 
exists (see Stevens v Brodribb Sawmilling Co Pty Ltd (op cit) and Climaze Holdings Pty Ltd v Dyson 
(1995) 13 WAR 487). 

(r) These factors are not determinative ((ie) whether tax is deducted on a PAYE basis or not) (see Stevens v 
Brodribb Sawmilling Co Pty Ltd (op cit) per Wilson and Dawson JJ). 

(s) In certain circumstances it has been held that the weight given to those factors is slight (see Connelly v 
Wells (op cit) (CA) and see Re Porter; Transport Workers’ Union (1989) 34 IR 179 per Gray J, and see 
also Australian Timber Workers’ Union v Monaro Sawmills Pty Ltd (op cit)). 
For example, if the parties have adopted a particular tax position based on advice from others, and if 
weight is to be placed on this indicium, then the court is assuming that the parties are complying with 
the laws (see Australian Timber Workers’ Union v Monaro Sawmills Pty Ltd (op cit) at pages 378-379). 

(t) Given the uncertainty of that assumption, heavy reliance should not be placed on those factors (see Re 
Porter; Transport Workers’ Union (op cit) per Gray J). 
On the other hand courts have been critical of workers who seek to claim the benefits of income tax 
laws by representing themselves as independent contractors yet who represent themselves as employees 
for the purpose of claiming a statutory or other benefits (see Barro Group Pty Ltd v Fraser [1985] VR 
577 at 180, but see also Jennings Industries Ltd v Negri (1982) 44 ACTR 9 per Kelly J).” 

36 This Full Bench decision also confirms that the parties cannot alter the substance or true nature of their relationship by 
expressly describing the intention of the parties as being otherwise (see Cam and Sons Ltd v Sargent [1940] 14 ALJR 162). 

37 In Personnel Contracting Pty Ltd t/as Tricord Personnel v The Construction Forestry Mining and Energy Union of Workers 
(2004) 85 WAIG 5 the Industrial Appeal Court also canvassed the tests when determining whether or not two workers were 
employees.  In this decision Steytler, J stated the following at 8: 

“That brings me to the second question, whether the workers Kevin Bartley and Craig Fowler were employees of the 
appellant or independent contractors. 
The principles to be applied in answering a question of this kind are not in doubt. 



1094 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

Traditionally, the so-called "control test", measuring the degree of control which the person engaging the worker is able to 
exercise over the worker, has been regarded as important: see, for example, Humberstone v Northern Timber Mills 
(1949) 79 CLR 389 and Zuijs v Wirth Bros Pty Ltd (1955) 93 CLR 561. 
In Stevens v Brodribb Sawmilling Co Pty Ltd (1986) 160 CLR 16 at 24, Mason J said that: 

"A prominent factor in determining the nature of the relationship between a person who engages another to perform 
work and the person so engaged is the degree of control which the former can exercise over the latter. It has been 
held, however, that the importance of control lies not so much in its actual exercise, although clearly that is relevant, 
as in the right of the employer to exercise it: Zuijs v Wirth Bros Pty Ltd (1955) 93 CLR 561 at p 571; Federal 
Commissioner of Taxation v Barrett (1973) 129 CLR 395 at p 402; Humberstone v Northern Timber Mills (1949) 79 
CLR 389 at p 404. In the last-mentioned case Dixon J said: 

'The question is not whether in practice the work was in fact done subject to a direction and control exercised by 
an actual supervision or whether an actual supervision was possible but whether ultimate authority over the man 
in the performance of his work resided in the employer so that he was subject to the latter's orders and 
directions.'" 

… 
Similarly, in that case, Wilson and Dawson JJ said (at 35): 

"The classic test for determining whether the relationship of master and servant exists has been one of control, the 
answer depending upon whether the engagement subjects the person engaged to the command of the person engaging 
him, not only as to what he shall do in the course of his employment but as to how he shall do it: Performing Right 
Society Ltd v Mitchell and Booker (Palais de Danse) Ltd [1924] 1 KB 762. The modern approach is, however, to have 
regard to a variety of criteria. This approach is not without its difficulties because not all of the accepted criteria 
provide a relevant test in all circumstances and none is conclusive. Moreover, the relationship itself remains largely 
undefined as a legal concept except in terms of the various criteria, the relevance of which may vary according to the 
circumstances." 

In Hollis v Vabu Pty Ltd (2001) 207 CLR 21 at 40 - 41 Gleeson CJ, Gaudron, Gummow, Kirby and Hayne JJ pointed to 
the increasing difficulty in applying the control test in more modern times. In the course of referring to the history of that 
test, they quoted (at [43]) the following passage from Glass, McHugh and Douglas, The Liability of Employers in 
Damages for Personal Injury, 2nd ed (1979), pp 72 - 73: 

"The control test was the product of a predominantly agricultural society. It was first devised in an age untroubled by 
the complexities of a modern industrial society placing its accent on the division of functions and extreme 
specialisation. At the time when the courts first formulated the distinction between employees and independent 
contractors by reference to the test of control, an employer could be expected to know as much about the job as his 
employee. Moreover, the employer would usually work with the employee and the test of control and supervision was 
then a real one to distinguish between the employee and the independent contractor. With the invention and growth of 
the limited liability company and the great advances of science and technology, the conditions which gave rise to the 
control test largely disappeared. Moreover, with the advent into industry of professional men and other occupations 
performing services which by their nature could not be subject to supervision, the distinction between employees and 
independent contractors often seemed a vague one." 

McHugh J pointed out, in that case at 50 [71], that "The right to supervise or direct the performance of a task cannot 
transform into a contract of service what is in substance an independent contract …". 
Hollis was a case which involved an issue of vicarious liability. There, the Court placed some emphasis on the question 
whether the workers in that case (they were couriers) were carrying on a trade or business of their own or were serving 
the employer in its business. Distinctions of this kind go back some time in this context. In Colonial Mutual Life 
Assurance Society Ltd v Producers and Citizens Co-operative Assurance Co of Australia Ltd (1931) 46 CLR 41 at 48 
(in a passage since quoted in Hollis at 39) Dixon J said, of an independent contractor, that: 

"[t]he work, although done at [the principal's] request and for his benefit, is considered as the independent function of 
the person who undertakes it, and not as something which the person obtaining the benefit does by his representative 
standing in his place and, therefore, identified with him for the purpose of liability arising in the course of its 
performance. The independent contractor carries out his work, not as a representative but as a principal." 

Gleeson CJ, Gaudron, Gummow, Kirby and Hayne JJ, in Hollis, after considering what had been said by Dixon J, went 
on to say (at 39): 

"This statement merits close attention. It indicates that employees and independent contractors perform work for the 
benefit of their employers and principals respectively. Thus, by itself, the circumstance that the business enterprise of 
a party said to be an employer is benefited by the activities of the person in question cannot be a sufficient indication 
that this person is an employee. However, Dixon J fixed upon the absence of representation and of identification with 
the alleged employer as indicative of a relationship of principal and independent contractor. These notions later were 
expressed positively by Windeyer J in Marshall v Whittaker's Building Supply Co (1963) 109 CLR 210 at 217. His 
Honour said that the distinction between an employee and an independent contractor is 'rooted fundamentally in the 
difference between a person who serves his employer in his, the employer's, business, and a person who carries on a 
trade or business of his own'. In Northern Sandblasting (1997) 188 CLR 313 at 366, McHugh J said: 

'The rationale for excluding liability for independent contractors is that the work which the contractor has agreed 
to do is not done as the representative of the employer.'" 
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Where the parties have defined their relationship by a clause in a contract made between them, that clause will be given 
weight (if it is not a sham), although it will not be determinative. In Australian Mutual Provident Society v Allan (1978) 
52 ALJR 407, the Privy Council said (at 409) that a term of this kind cannot be given effect if it contradicts the effect of 
the agreement as a whole. Their Lordships applied the following statement by Lord Denning MR in Massey v Crown Life 
Insurance Co [1978] 2 All ER 576 at 580: 

"The law, as I see it, is this: if the true relationship of the parties is that of master and servant under a contract of 
service, the parties cannot alter the truth of that relationship by putting a different label upon it … On the other hand, 
if their relationship is ambiguous and is capable of being one or the other [that is, either service or agency], then the 
parties can remove that ambiguity, by the very agreement itself which they make with one another. The agreement 
itself then becomes the best material from which to gather the true legal relationship between them." 

This passage was cited with approval by the Privy Council in Narich Pty Ltd v Commissioners of Pay-roll Tax (NSW) 
[1983] 2 NSWLR 597 at 607 (see also Building Workers' Industrial Union of Australia v Odco Pty Ltd (1991) 29 FCR 
104 at 126). 
In Stevens, at 37, Wilson and Dawson JJ said that "the actual terms and terminology of the contract will always be of 
considerable importance". More recently, in Hollis, at 45, Gleeson CJ and Gaudron, Gummow, Kirby and Hayne JJ 
reiterated (citing R v Foster; Ex parte Commonwealth Life (Amalgamated) Assurances Ltd (1952) 85 CLR 138 at 150 - 
151; Adam v Newbigging (1888) 13 App Cas 308 at 315; Ex parte Delhasse; In re Megevand (1878) 7 Ch D 511 at 526, 
528, 532 and TNT Worldwide Express (NZ) Ltd v Cunningham [1993] 3 NZLR 681 at 699) that such terms are not of 
themselves determinative as parties cannot deem the relationship between themselves to be something it is not.” 

38 Taking into account the above authorities I make the following findings when assessing whether or not the applicant was a 
subcontractor to the respondent or employed under a contract of service. 

39 I find that the applicant commenced working as an estimator for the respondent in mid to late 2009 and I find that prior to and 
at the time the applicant commenced working with the respondent there was no discussion between the parties about whether 
the applicant was to be employed under a contract of service or under a contract for service.  As I prefer the applicant’s 
evidence to the evidence given by the respondent’s witnesses where there is any discrepancy, I find that the applicant and 
Mr Kim reached an agreement in October 2009 whereby the applicant would be paid a 10 percent commission on the total 
invoice price on jobs quoted by him as an estimator for the respondent, which were completed by the respondent.  I also find 
that the applicant and Mr Kim agreed that he would be paid an annual retainer of $80,000 as a minimum as well as a phone and 
fuel allowance and this formed the basis of the agreement between the parties.  Indeed, there was no dispute and I find that the 
respondent paid the applicant fortnightly amounts of $3,070 or $3,076 gross between 10 March 2010 and 27 October 2010 
consistent with this arrangement. 

40 I find that whilst working with the respondent the applicant controlled the way in which he undertook his duties and was not 
subject to any direction by Mr Kim in this regard, the applicant determined his start and finish times and the applicant was paid 
an annual retainer based on commission earnings and not for hours worked.  In my view these indicia are indicative of a 
contract for service.  It was not in dispute and I find that no superannuation payments were made by the respondent on behalf 
of the applicant, the applicant did not provide a PAYE taxation number to the respondent nor was he given pay slips and in my 
view these are indicative of the applicant operating under a subcontract arrangement.  Additionally taxation was not deducted 
by the respondent from the applicant’s retainer as one would expect under a contract of service.  I find that the applicant 
provided his own vehicle to undertake work with the respondent and he quoted and was paid a commission for each job the 
respondent completed as one would be expected under a subcontract arrangement which is also indicative of a contract for 
service arrangement.  Even though the applicant took holidays whilst working with the respondent, which is indicative of a 
contract of service, it appears he did not negotiate the timing of this leave. 

41 I find that the applicant was an important part of the respondent’s operations, he had a business card which included the 
respondent’s letterhead and he trained other staff and he was therefore an integral part of the respondent’s business.  I find that 
invoices were not generated by the applicant to ensure the payment of his retainer which in my view also reflects a contract of 
service relationship between the parties.  The applicant does not have an ABN nor did he have a business name and there was 
no evidence that the applicant was conducting his own business or working with another entity undertaking the same or similar 
roles. 

42 After weighing up the above findings and when reviewing the totality of the employment relationship between the applicant 
and the respondent I conclude that on balance there are sufficient indicia which point to the employment relationship between 
the applicant and the respondent being one of a contract for service notwithstanding the applicant’s understanding that he was 
an employee of the respondent.  I therefore find that the applicant was not an employee of the respondent between the period 
1 October 2009 and 29 October 2010 and it follows that the Commission does not have jurisdiction to deal with the applicant’s 
claim that he is owed benefits by the respondent. 

43 An order will issue dismissing the application for want of jurisdiction. 
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Order 
HAVING HEARD Mr D Iuliano on his own behalf and Mr H Kim on behalf of the respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the application be and is hereby dismissed for want of jurisdiction. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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Catchwords Contractual benefits claim - Entitlements under contract of employment - Claim for payment of hours 
between 6.00 am and 2.00 pm whether hours worked or not - Applicant not guaranteed payment of 
hours under her contract of employment as claimed - Application dismissed - Industrial Relations Act 
1979 (WA) s 7 and s 29(1)(b)(ii) 

Result Dismissed 
Representation  
Applicant Mr P Mullally (as agent) and later on her own behalf 
Respondent Mr B Allen 
 

Reasons for Decision 
1 On 15 October 2010 Ms Joan Leithead (“the applicant”) lodged an application pursuant to s 29(1)(b)(ii) of the Industrial 

Relations Act 1979 (“the Act”) claiming that she was due benefits under her contract of employment with Benona Pty Ltd t/as 
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Danish Patisserie (“the respondent”).  The respondent denies that the applicant is owed any monies under her contract of 
employment. 
Claim 

2 At the hearing the applicant sought the payment of $2,048.64 for the following hours which she maintains were not paid to her: 
“Amended Calculations 7042011 
Joan Leithead     
Pay Period Hrs Hr Rate Hrs Not Paid Claim 
2008     
12/10/08-25/10/08 73.06 $14.80 2.94 $43.51 
26/10/08-08/11/08 74.21 $14.80 1.79 $26.49 
09/11/08-22/11/08 70.11 $14.80 5.89 $87.17 
23/11/08-06/12/08 70.88 $14.80 5.12 $75.77 
07/12/08-20-12/08 (sic) 72.21 $14.80 3.79 $56.09 
2009     
21/12/08-03/01/09 65.63 $15.30 10.37 $158.66 
18/01/09-31/01/09 46.69 $15.30 29.31 $448.44 
01/02/09-14/02/09 54.93 $15.30 21.07 $322.37 
15/02/09-28/02/09 63.11 $15.30 12.89 $197.21 
01/03/09-14/03/09 59.82 $15.30 16.18 $247.54 
15/03/09-28/03/09 65.6 $15.30 10.4 $159.12 
29/03/09-11/04/09 67.97 $15.30 6.03 $92.25 
12/04/09-24/04/09 72.24 $15.30 3.76 $134.02 
    $2,048.64” 

(Exhibit A2) 
3 The applicant maintains that she is owed the money she is seeking on the basis that she had a contract of employment with the 

respondent that she was employed on a full-time basis and she was to be paid for the hours between 6.00 am and 2.00 pm, that 
is 76 hours per fortnight, whether she worked these hours or not.  The applicant’s wage claim relates to the difference between 
the hours she worked and was paid for between 6.00 am and 2.00 pm and 76 hours per fortnight.  The respondent agrees that 
the applicant worked the hours contained in the second column of Exhibit A2 but maintains that the applicant was employed 
on a permanent part-time basis and was paid for hours worked and she was not guaranteed to be paid for 76 hours per 
fortnight, whether or not she worked these hours. 

4 A number of facts were not in dispute.  The respondent manufactures, packs and distributes bakery items and the applicant 
commenced employment with the respondent as a packer on or about 6 October 2008.  The applicant sustained an injury at 
work on 23 April 2009 and did not return to work after this date.  The hours worked by the applicant which were paid to her 
for the period relevant to this claim are contained in the second column of Exhibit A2 (see paragraph 2).  It was also the case 
that when the applicant commenced employment with the respondent she worked between the hours of 6.00 am and 2.00 pm 
and soon after she commenced employment prior to 6.00 am and she occasionally worked after 2.00 pm.  The applicant was 
paid a loading on the hours worked prior to 6.00 am and post 6.00 pm of 30 percent on top of her normal hourly rate of pay.  In 
addition to being paid for these hours the applicant was paid annual leave and sick leave on a pro rata basis based on all hours 
worked, including the hours she worked prior to and post 6.00 am and 2.00 pm, up to a maximum of 7.6 hours per day.  The 
applicant was also paid superannuation based on the hours she worked up to a maximum 7.6 hours per day. 

5 At the end of the hearing of this matter on 8 April 2011 the Commission reserved its decision. 
6 On 27 April 2011 the Commission received the following letter from the applicant, dated 21 April 2011, which reads verbatim 

as follows (formal parts omitted): 
“Patrick Mullally from Work claim is no longer my Agent due to the fact that the Amended Calculations filed on the 
8 April 2011 were handed to me 5 minutes prior to the parties going into Court I was not pleased that I had not been given 
the opportunity to examine the Amendment prior to going into Court on the day and expressed that I was very uneasy and 
uncomfortable about the sudden and unexpected changes having gone through the file I observed that 1 Fortnightly pay 
week had not been included and some of the Calculations filed on the 8 April 2011 did not add up which was to my 
detriment. 
I ask Commissioner Harrison to examine my Amended Calculations I have also claimed the unpaid sick leave due to the 
fact I was paid initially by the hour which the Estimated hrs were less where by had I been paid the 76hr Fortnight would 
have resulted in Extra Estimated hrs the percentage would have been greater to Calculate my sick pay as my Holiday pay 
was Effected in the same way. 
I ask Commissioner Harrison to give consideration to look at my Amended Calculations that I have filed today and am 
aware that the matter is in Chambers with the Commissioner Harrison with respect. 
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In anticipation of your early reply.” 
Attached to this letter was the following document: 

 Amended Calculations  
 As at 21 April 2011  
 Joan Leithead    
Pay Period Hrs Hr Rate Hrs Not Paid Claim 

2008     
12/10/08 - 25/10/08 73.06 $14.80 2.94 $43.51 
26/10/08 - 08/11/08 74.21 $14.80 1.79 $26.49 
09/11/08 - 22/11/08 70.11 $14.80 5.89 $87.17 
23/11/08 - 06/12/08 70.88 $14.80 5.12 $75.77 
07/12/08 - 20-12/08 (sic) 72.21 $14.80 3.79 $56.09 
2009     
21/12/08 - 03/01/09 65.63 $15.30 10.37 $158.66 
04/01/09 – 17/01/09 52.02 $15.30 23.98 $366.89 
18/01/09 - 31/01/09 46.69 $15.30 21.71 $332.16 
01/02/09 - 14/02/09 54.93 $15.30 21.07 $322.37 
15/02/09 - 28/02/09 63.11 $15.30 12.89 $197.21 
01/03/09 - 14/03/09 59.82 $15.30 16.18 $247.54 
15/03/09 - 28/03/09 50.40 $15.30 25.60 $391.68 
29/03/09 - 11/04/09 45.17 $15.30 30.83 $471.70 
12/04/09 - 24/04/09 72.24 $15.30 3.76 $57.52 
26/04/09 – 09/05/09 58.56 $15.30 17.44 $266.83 
10/05/09 – 23/05/09 73.02 $15.30 2.98 $45.60 
Total:    $3,147.19 

7 In response to the applicant’s letter the Commission sent the following letter to the applicant on 29 April 2011 (formal parts 
omitted): 

“Commissioner Harrison has requested that I write to you in response to your letter dated 21 April 2011, received in the 
Commission on 27 April 2011, wherein you advise that Mr Mullally is no longer your representative.  You also seek to 
present amended calculations in relation to Exhibit A2. 
On 8 April 2011 at the end of the hearing Commissioner Harrison advised the parties that she had reserved her decision 
and the parties would be notified in due course of her decision. 
If you now wish to reopen the hearing of the matter to introduce new evidence you will need to lodge a formal application 
to do so in the Registry of the Commission.  Any application to reopen the hearing is to be lodged in the Commission by 
no later than the close of business Friday 6 May 2011.” 

8 On 2 May 2011 the applicant lodged an application seeking that this application be relisted to reopen her case and adduce new 
evidence.  Attached to the application was a letter dated 2 May 2011 which is verbatim as follows (formal parts omitted): 

“I am applying to Commissioner Harrison for re-listing on the grounds of which the application is made are: New 
Evidence. 
Patrick Mullally from Work claim is no longer my Agent due to the fact that the Amended Calculations filed on the 
8 April 2011 were handed to me 5 minutes prior to the parties going into Court I was not pleased that I had not been given 
the opportunity to examine the Amendment prior to going into Court on the day and expressed that I was very uneasy and 
uncomfortable about the sudden and unexpected changes, having gone through the file I observed that 1 Fortnightly pay 
week had not been included and some of the Calculations filed on the 8 April 2011 did not add up which was to my 
detriment. 
I ask Commissioner Harrison to examine my Amended Calculations I have also claimed the unpaid sick leave due to the 
fact I was paid initially by the hour which the Estimated hrs were less where by had I been paid on the 76hr Fortnight 
would have resulted in Extra Estimated hrs the percentage would have been greater to Calculate my sick pay as my 
Holiday pay was Affected in the same way 
I ask Commissioner Harrison to give consideration to look at my Amended Calculations that I have filed to-day and am 
aware that the matter is in Chambers with the Commissioner Harrison, with respect 
I asked Patrick Mullally why he had not shown the Amended Calculations when he met with me at 1pm on the 6 April 
2011 Patrick advised me on the morning of the 8 April 2011 that he had just been given the Amended Calculations by 
Ben Allen half an hour prior to meeting with me before going into Court is Conflicting Interests can’t both represent me 
and work for Ben Allen. 
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I await you’re reply” 
9 On 1 June 2011 the Commission received a further letter from the applicant dated that day.  This letter is verbatim as follows 

(formal parts omitted): 
“In addition to my filing on the 27 May 2011 
AMENDED CALCULATIONS 
AS AT 1 June 2011 
Joan Leithead 
Holiday pay Ent.Hrs 114 divided by 38 equals 3wks 
Paid 82.4615  
Owing H/Pay Ent.hrs  31.54hrs @ $15.30 = $482.56 
Superannuation Hostplus Paid $1060.19 + $79.44 to close A/C  
My Gross Earning are $18.584.00  
Less 2 Partpay/Super $  1.443.88  

 $17140.74  
Less Product Deducted $     161.77  
Sub/Total $16978.37  
+Claim filed 27/05/11 3147.19  
Total $20.125.56 @9% $1811.30  
Less amount pd. - $1139.63  
Superannuation Owing  $  671.67 
 Amended Calculations filed 27/05/11 $3147.19 

 Total Claim $4301.42”  
Application to relist this application to adduce new evidence 

10 After the applicant’s application to adduce new evidence was lodged in the Commission on 2 May 2011 the matter was set 
down for hearing on 2 June 2011 as to whether or not the matter should be reopened to allow the applicant to tender new 
evidence. 

11 At the hearing the applicant argued that her representative at the substantive hearing had given her the schedule containing her 
claim, that is Exhibit A2, only five minutes before the hearing and she had insufficient time to review and clarify this schedule 
and after the hearing she had reviewed the schedule and found errors.  Sick leave and annual leave owing to her had not been 
included and outstanding workers’ compensation and superannuation payments were also excluded.  There was also a mistake 
in the calculations with respect to the period 12 April 2009 to 24 April 2009 whereby the amount claimed should read $57.52 
instead of the $134.02 being claimed.  The applicant argued that representative error on the part of her agent resulted in these 
omissions and she should not be penalised for this. 

12 The respondent claimed that the applicant’s amended figures would be correct if she was a full-time employee engaged to 
work between 6.00 am and 2.00 pm on weekdays but she was not employed on this basis.  There were also mathematical errors 
in the applicant’s further claim and the respondent disputes the applicant’s claim with respect to workers’ compensation 
payments and the respondent undertook to pay additional annual leave and superannuation entitlements if the applicant was 
successful in arguing that she was employed as a full-time employee between the hours of 6.00 am and 2.00 pm. 
Findings and conclusions as to whether this matter should be reopened to adduce new evidence 

13 At the end of the hearing on 2 June 2011 the parties were advised that the Commission was not disposed to reopen the hearing 
for the applicant to adduce additional evidence and make further claims for payment with respect to this matter.  The parties 
were also advised of the reasons for making this decision which would be included in the decision relating to the substantive 
matter along with reference to the relevant authorities. 

14 The reasons for refusing the applicant’s application to adduce new evidence and revise the applicant’s claim, as revised by the 
Commission, are as follows. 

15 This application seeks to reopen this application to alter the claim that was before the Commission at the hearing based on 
additional information the applicant believes should be before the Commission.  At the time the applicant sought to reopen her 
case the decision in relation to this matter has not issued, therefore the Commission is not functus officio as it has not finalised 
and disposed of this application.  Furthermore, it is permissible for a party to seek leave to reopen a case after the close of 
evidence even after a judgment has been delivered however, a party seeking leave to reopen to admit new evidence or 
information is required to establish that the interests of justice require it and that this evidence was not available at the original 
hearing.  Consistent with the principle of the finality of litigation, a party seeking leave to reopen to admit new evidence is also 
required to establish that the interests of justice require it and that the new evidence would probably produce a different result 
and that this evidence was not available before the original hearing (see Watson v Metropolitan (Perth) Passenger Transport 
Trust [1965] WAR 88 at 89 per Wolff CJ and Londish and Others v Gull Pacific Pty Limited (1993) 45 FCR 128 at 139). 

16 In deciding not to allow the applicant to reopen her case to include the additional claims that she is seeking in relation to 
superannuation, sick leave, annual leave and workers’ compensation and to adduce new evidence in relation to these claims I 
take into account that the issue of whether or not the applicant should be paid additional sick leave, annual leave, workers’ 
compensation and superannuation payments was not a matter before the Commission at first instance.  The Commission 
understands that these matters did not form part of the applicant’s claim against the respondent arising out of discussions 
between the parties with respect to the applicant’s original claim during the period between the first conference held on 
16 December 2010 and the hearing of the substantive matter on 8 April 2011, a period of approximately four months.  In the 
circumstances it is therefore my view that there is no justification for the applicant to reopen her case to include these new 
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claims which were not before the Commission at the hearing.  I find that the additional claims the applicant is now seeking is 
based on information available to the applicant prior to the hearing and as this application was conciliated on two occasions, 
16 December 2010 and 28 January 2011, the applicant has had sufficient time to properly instruct her representative about 
these additional claims and whether they should have been argued at the hearing.  In any event I note that the respondent’s 
owner Mr Benjamin Allen gave undertakings at the hearing on 2 June 2011 that any annual leave and superannuation owing to 
the applicant will be paid if the applicant is successful in her claim that she is owed benefits under her contract of employment 
on the basis that she was a full-time employee and entitled to be paid 76 hours per fortnight between the hours or 6.00 am and 
2.00 pm.  Furthermore, the quantum of superannuation and any workers’ compensation payments to be paid by an employer on 
behalf of an employee is contained in relevant legislation and the applicant can pursue any payments she believes she is owed 
with respect to these issues in other places. 

17 I do note that in relation to the revised quantums that the applicant is claiming it appears that there has been a mistake in the 
original calculations in favour of the respondent which is for the period 12 April 2009 to 24 April 2009 where the quantum 
claimed at Exhibit A2 was $134.02 and that figure should read $57.52. 

18 The applicant’s application to reopen to allow new evidence and claim additional monies will therefore be dismissed and an 
order to that effect will issue. 
Denied Contractual Benefit Claim 
Applicant’s evidence 

19 The applicant gave evidence that prior to commencing employment with the respondent she attended an interview with 
Mr Matthew Carter and she signed a written contract of employment with the respondent that stated that her ordinary hours 
would be between 6.00 am and 2.00 pm.  The applicant would also be paid a higher rate of pay if she worked prior to 6.00 am 
and if there was insufficient work available for her to undertake prior to 2.00 pm she would be sent home.  The applicant 
confirmed that her payslips contained the hours she worked and the wages the respondent paid her each fortnight (see 
Exhibit A1, documents 20 to 54).  The applicant also confirmed that the weekly summaries of the hours she worked were those 
contained at Exhibit A1, documents 7 to 19 and the applicant stated that the unpaid sick leave showing in these summaries was 
taken into account with respect to the calculation of her claim.  The applicant gave evidence that the unpaid and paid sick leave 
referred to in a letter from the respondent to her representative dated 13 January 2011 has also been taken into account in 
relation to the calculation of her claim (see Exhibit A1, document 5). 

20 The applicant stated that the hours she was claiming in her amended schedule was the difference between her guaranteed hours 
of 76 hours per fortnight and the hours that she was paid each fortnight excluding the hours she worked and was paid for prior 
to 6.00 am and post 2.00 pm. 

21 Under cross-examination the applicant maintained that when she was interviewed by Mr Carter to work with the respondent he 
referred to her working full-time.  The applicant agreed that soon after she commenced employment with the respondent she 
asked to commence work at 5.00 am and not at 6.00 am.  The applicant agreed that she approached Mr Sajul Shah who worked 
in the respondent’s payroll section about discrepancies in her pay and the applicant denied that she did not approach Mr Shah 
about not being paid 7.6 ordinary hours per day.  The applicant stated that she could not recall when she approached him, 
although it was not in the early part of her employment, however she stated that she approached him about not being paid full-
time hours and he responded by saying that he had to do what he was told to do by Mr Allen.  The applicant gave evidence that 
she also questioned Mr Shah about the overtime rate she was being paid.  The applicant maintained that there were no part-
time employees working in the packing section where she worked and she reiterated that she was engaged as a full-time 
employee by the respondent.  The applicant gave evidence that the breaks she took were unpaid and she then maintained that 
some of these breaks should have been paid.  The applicant maintained that she did not have a lunch break every day, she 
usually had a ten minute break in the morning and she rarely had a break in the afternoon. 

22 The applicant confirmed that the hours she was seeking payment for excluded payment for the breaks which she took and she 
confirmed that any lunch break she took, which was usually 30 minutes, was unpaid as well as a morning break of 
approximately 10 minutes and an afternoon break which was rarely taken. 
Respondent’s evidence 

23 Mr Allen gave evidence that the applicant was employed as a permanent part-time employee.  Mr Allen stated that if an 
employee worked prior to 6.00 am or after 6.00 pm they were paid a premium of 30 percent above their ordinary time rate of 
pay and this was not an overtime rate.  Mr Allen gave evidence that it appeared that the hours the applicant was claiming 
payment for were the same as the hours she worked prior to 6.00 am and he stated that even though the applicant was paid a 
premium for any time worked prior to 6.00 am this time constituted part of her ordinary hours.  Mr Allen also maintains that if 
allowance is made for the applicant having taken reasonable unpaid breaks between 6.00 am and 2.00 pm there is not 7.6 hours 
remaining to be paid to the applicant.  Mr Allen maintained that the applicant did not raise the issue of not being paid 7.6 hours 
per day between 6.00 am and 2.00 pm when she worked with the respondent and he stated that the applicant was not 
guaranteed 7.6 hours of work each day.  Mr Allen stated that he used the Pastrycooks’ Award No. 24 of 1981 as a guide with 
respect to the applicant’s employment and Mr Allen stated that the applicant was paid superannuation, annual leave and sick 
leave entitlements based on the actual hours she worked. 

24 Mr Allen stated that a document titled “Danish Patisserie Application for Employment” is a document used by the 
respondent’s pay clerk to confirm an employee’s position, how they are paid and the rate of pay.  He also pointed out that this 
document describes the applicant as a permanent part-time employee.  This document reads as follows: 
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“DANISH PATISSERIE 

APPLICATION FOR EMPLOYMENT 
    
    
For Office Use Only    
    
Date Commenced: 6/10/08   
    
Induction Date: 6/10/08 Induction Time: 6:am  
    
Clock Number [Capture IT]: 1361   
    
EmpCode[Attaché]: LEITS   
    
Default Hours: 38   
    
Work Period: Morn/ Aft / Eve [circle]   
    
Days/wk: MON to FRI    
    

Start Time: 6 
 
AM / PM Finish Time:  2 

 
AM / PM 

    
Classification: Packer Department: freezer 
    
New Position: Yes / No    
    
Terms: Full time or Permanent Part-time or Casual 
    
Hourly Rate: $1480 (sic) or Salary  
    
A/Leave Loading Yes / No   
    
    
Payroll Administrator: Signed   
    
Date entered: 6/10/08   
    
    
    
G:\Data\FORMS\APPICATION FOR EMPLOYMENT(new).doc Page 7 of 7”  

 (Exhibit A1, document 1) 
25 Mr Allen relies on a letter dated 13 January 2011 which he sent to the applicant’s representative prior to the hearing which 

confirms the basis upon which the respondent paid the applicant.  Mr Allen maintains that this letter contains an accurate 
summary of the payments the respondent made to the applicant and he claimed that it confirms that the applicant was paid 
correctly.  This letter is as follows (formal parts omitted): 

“Thank you for your letter dated 17th December 2010 enclosing your amended calculations for the claim. 
I have written to the Workplace Authority in Adelaide regarding the Workplace Agreement but have not had a reply yet. I 
will follow the matter up again on Monday if there is still no response by then. 
On a separate matter, I would like in the mean time (sic) to try and agree the quantum of your claim as your figures do not 
agree with our records of Ms J Leithead’s work attendance. 
Can I firstly explain how Ms Leithead was paid over this period. 

• As a permanent part-time employee, Ms Leithead was paid for every minute she worked (sic) 

• Ms Leithead accrued sick leave and annual leave on all the hours she worked at the normal full time equivalent 
rate up to a maximum of 76 hours per fortnight. 

• Any hours worked by Ms Leithead between 6.00 pm and 6.00 am were paid at a premium of 30% to her normal 
rate. 

• Any meal breaks are clocked on and off and accounted for as unpaid time. 

• Ms Leithead accrued superannuation on earnings up to 76 hours per fortnight which was paid to the necessary 
superfund.  Ms Leithead does not accumulate superannuation on her workers (sic) compensation pay. 
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As a result of this arrangement, any time that Ms Leithead worked before 6.00 am was recorded separately.  So if 
Ms Leithead was due to start work at 6.00 am and actually clocked in at 5.55 am, she would have accrued the first 
5 minutes of work at the higher rate of pay and this is recorded separately.  On her time sheet, this is listed as Otime@l.3 
and I accept that this is probably misleading as it is not overtime but simply to distinguish the rate for those hours.  We 
have since changed the labelling of these hours. 
In your initial claim and your amended claim, you infer that any hours not paid at the normal rate are therefore hours not 
paid at all and this is incorrect. 
In addition, your claim excludes all hours accounted for by way of Sick Leave, Unpaid Sick Leave, Absenteeism, 
Workers’ Compensation and Public Holidays.  You have claimed all the hours accounted for with regard to the above as 
unpaid hours which again is incorrect. 
Our record s (sic) would indicate that over the period that your amended claim covers (l2th October 2008 to 23rd May 
2009) Ms Leithead worked the following hours and received the following benefits: 

• 133.27 hours for work completed before 6.00 am 

• 816.65 hours for work completed after 6.00 am 

• 31.8 hours of paid sick leave 

• 78.1 hours of unpaid sick leave &/or absenteeism 

• 60.8 hours paid for Public Holidays 

• 109.57 hours paid under the Workers’ Compensation Legislation 
1,230.21 hours are accounted for in the period which covers 32 weeks, or 16 fortnightly pays.  76.88 hours are therefore 
accounted for per average fortnightly pay period or 38.44 hours per average week. 
All the above information is clearly indicated on the payslips that Ms Leithead has with the exception of the 78.1 hours of 
unpaid sick leave or absenteeism.  I have detailed these below for your benefit. 

1. From Thursday 15th January 2009 through to Friday 23rd January 2009 Ms Leithead did not attend work 
with the exception of about 45 minutes on Wednesday 21st January 2009 when she had to leave soon after 
reporting for work.  Over this period she was paid all her available sick leave (22.2 hours) and the balance 
of 30.23 hours was not paid. 

2. Monday, 9th February 2009, Ms Leithead did not come to work - her available sick leave of 2 hours was 
paid and the balance of 5.6 hours was unpaid. 

3. Tuesday, 24th March 2009, Ms Leithead left work early after 3 hours and 20 minutes and did not return until 
Thursday 2nd April 2009.  Over this period she was paid all her available sick leave (7.6 hours) and the 
balance of 42.27 hours was not paid. 

I would be grateful if you could re-examine the payslips that Ms Leithead has and confirm the details of the unpaid hours 
with her.  Following this, may I ask that you reconsider the claim presently before the WAIRC. 
Please feel free to contact me for further information if required.” 

(Exhibit A1, document 5) 
26 Under cross-examination Mr Allen maintained that the reference to “OTime @ 1.3” on the applicant’s payslips was not 

overtime but ordinary time with a 30 percent loading on time worked before 6.00 am.  When asked about the weekly 
summaries prepared by the respondent of the hours worked by the applicant Mr Allen explained that the hours paid to the 
applicant excluded breaks taken by her and when the start and finish times were taken into account on these summaries the 
hours worked and paid for was for less hours than the time span that the applicant was at work due to the applicant taking 
unpaid breaks.  Mr Allen gave evidence that the hours worked by the applicant each day were therefore calculated by using the 
start and finish times minus breaks taken.  Mr Allen stated that he was not exactly sure what hours the applicant was told she 
would be working when she was interviewed by Mr Carter to work with the respondent however Mr Allen stated that in 
general Mr Carter’s team starts work at 5.00 am and finishes when the required work is completed.  Mr Allen stated that the 
reference to start and finish times of 6.00 am and 2.00 pm in the applicant’s application for employment document is included 
to give the pay clerk information about the hours generally worked by an employee as the respondent’s operation runs 24 hours 
a day (see Exhibit A1, document 1). 

27 Mr Carter was the applicant’s supervisor and when he interviewed her for her position with the respondent he described the 
applicant’s job to her and he told her that she would be expected to remain at work each day until all of the work required of 
his section was finished.  Mr Carter stated that he made the decision to employ the applicant.  Mr Carter stated that his team 
commences work at 5.00 am or 5.30 am each morning and employees generally have a 15 minute break at 8.00 am and a 
30 minute break at 11.00 am and he stated that it was very rare for employees to have a break in the afternoon.  Mr Carter 
stated that occasionally some team members were offered extra hours of work if a supervisor in another area needed work to be 
completed and employees did this on a voluntary basis to assist other departments.  Mr Carter said that he was not required by 
the respondent to give employees 7.6 hours of work each day and he stated that if an employee wanted to leave once their work 
was completed they were able to do so.  Mr Carter stated that he could not guarantee the applicant a set number of hours each 
day.  Mr Carter stated the following: 

“How … what sort of expectation did … from what you’ve told your team members of how many hours that they would 
normally work each day?---At this point in time or previously? 
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Well, when Ms Leithead was employed?---At that point in time, we were not as busy as we are now, so I could never 
guarantee hours in the day. We just had to work till everything was finished and then we’d go home.” 

(Transcript p 25) 
28 Mr Carter gave evidence that employees generally worked from 5.00 am until around 2.00 pm each day.  Mr Carter said he 

was not given an instruction not to send people to other areas to work but sometimes supervisors did not want some members 
of his team to work in their area and this happened with respect to the applicant.  Mr Carter said when the applicant applied for 
work with the respondent he mentioned a 38 hour week but he maintained that her finish time would be when all work required 
of his section was completed.  Mr Carter confirmed that initially the applicant commenced working at 6.00 am and when she 
indicated that she wanted to start at 5.00 am he agreed to this.  Mr Carter said that time worked before 6.00 am was not 
overtime but was paid at a penalty rate and he stated that the applicant did not raise any issue with him about not being paid 
7.6 hours per day. 

29 Under cross-examination Mr Carter stated that he told the applicant that she would be working approximately 38 hours per 
week, he signed an application form filled out by the applicant and he could not recall any other document being signed at the 
time.  Mr Carter said that on the applicant’s application for employment document she was confirmed as being a permanent 
part-time employee as the respondent could not guarantee that it would require the applicant to work 38 hours per week 
(Exhibit A1, document 1).  Mr Carter said that there were no full-time employees in his team and he stated that staff can take 
shorter breaks than others if they choose to do so. 

30 Under re-examination Mr Carter said that the applicant always took a break but her breaks may not have been as long as breaks 
taken by others and he stated that normally team members took breaks together. 

31 Mr Shah is the respondent’s payroll officer.  Mr Shah stated that on approximately four or five occasions he had dealings with 
the applicant about the hours paid to her.  Mr Shah stated that the applicant kept a record of her hours and if there was any 
discrepancy between the hours she was paid and the hours she worked she would raise it with him.  Mr Shah stated that there 
was once an issue relating to the rounding off of hours worked by the applicant and on another occasion the applicant was not 
paid for four hours she had worked.  Mr Shah stated that after these issues were raised with him by the applicant it was 
rectified in an amicable fashion.  Mr Shah gave evidence that the applicant did not complain to him about not being paid for 
7.6 hours each day.  Mr Shah stated that the applicant was paid for the hours she worked whereas a salaried employee was paid 
for 38 hours per week.  Mr Shah confirmed that the applicant’s pay summary excluded breaks and he stated that he had no 
complaint from the applicant about being underpaid because she had not been paid for breaks (see Exhibit A1, document 7 to 
19). 

32 Under cross-examination Mr Shah stated that the applicant had a written contract of employment with the respondent but he 
could not recall the details of this contract. 
Applicant’s submissions 

33 The applicant submits that she had a contract with the respondent whereby she was guaranteed payment of 38 hours per week 
at ordinary time rates and this arrangement was contained in the applicant’s written contract of employment with the 
respondent but for some unknown reason was unable to be located by the respondent.  Even though the respondent has a 
document which refers to the applicant working on a permanent part-time basis this cannot override the applicant’s written 
contract of employment and the applicant being told by the respondent that she was guaranteed payment for 38 hours of 
ordinary time each week. 

34 Even though the applicant took breaks her entitlement to be paid 38 hours of ordinary time each week depended on the terms 
of her contract with the respondent. 

35 The applicant maintains that she raised the issue of not being paid for 7.6 hours per day with the respondent but even if this 
was not the case this does not diminish her claim for payment for the hours she is seeking as she had a written contract to the 
effect that she would be paid 38 hours each week.  The applicant maintains that the respondent does not dispute the hours 
included in its calculations at Exhibit A2 and the fact that the hours worked by the applicant prior to 6.00 am are similar to the 
hours being claimed by the applicant is a coincidence.  The applicant also submits that the hours worked prior to 6.00 am are 
overtime and are excluded from her entitlement to be paid 38 hours per week as guaranteed under her contract of employment. 

36 The applicant agrees that she may have worked on average 38 hours per week. 
Respondent’s submissions 

37 The respondent maintains that the applicant was not guaranteed payment of 7.6 hours per day between 6.00 am and 2.00 pm.  
The respondent maintains that the applicant was a permanent part-time employee and claims that the applicant never raised the 
issue of not being paid for 7.6 hours of ordinary time per day as a problem throughout her employment.  Furthermore the 
applicant’s claim does not take into account the hours worked before and after 6.00 am and 2.00 pm which were not overtime 
hours and the unpaid breaks taken by the applicant each day and the respondent argues that these hours should be factored into 
the applicant’s claim that she was guaranteed payment of 7.6 hours of ordinary time each day.  Accumulated superannuation, 
annual leave and sick leave was paid on hours worked by the applicant both prior to 6.00 am and post 2.00 pm so this time can 
therefore not be regarded as overtime.  The applicant argues that this confirms that the applicant’s ordinary hours included 
these hours. 

38 The respondent submits that if the applicant was a full-time employee working between 6.00 am and 2.00 pm it would not be 
possible to work 7.6 hours if morning, lunch and afternoon breaks taken by the applicant were factored in. 

39 The respondent maintains that the applicant was paid for each hour she worked plus she received all entitlements owing to her 
and the respondent therefore does not owe her anything further. 
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Findings and conclusions 
Credibility 

40 I closely observed each witness whilst giving evidence and listened carefully to the evidence they gave.  In my view each of 
the respondent’s witnesses gave their evidence in a considered manner, honestly and to the best of their recollection and I have 
no reason to doubt the veracity of the evidence they gave and their evidence was consistent with documentation tendered in 
these proceedings.  It is my view that the applicant gave her evidence in a forthright manner however I formed the view that 
the applicant’s recollection about the terms and conditions of her employment with the respondent was not as clear as she was 
claiming.  Furthermore, the weight of evidence is against the applicant with respect to her claim that she was told that she 
would be guaranteed payment of 76 hours per fortnight between the hours of 6.00 am and 2.00 pm and with respect to whether 
or not she complained to the respondent about not being paid for 76 hours per fortnight between 6.00 am and 2.00 pm.  In the 
circumstances and as I have doubts about the veracity of the evidence given by the applicant where there is any inconsistency 
in the evidence given by the applicant and the respondent’s witnesses I prefer the evidence given by the respondent’s 
witnesses. 

41 In determining whether or not a contractual entitlement is due to the applicant the onus is on the applicant to establish that the 
subject of the claim is a benefit to which she is entitled under her contract of employment.  The law with respect to these 
matters is well settled.  For an applicant to be successful in such a claim a number of elements must be established.  The claim 
must relate to an industrial matter pursuant to s 7 of the Act and the claimant must be an employee, the claimed benefit must be 
a contractual benefit that being a benefit to which there is an entitlement under the applicant’s contract of service, the relevant 
contract must be a contract of service, the benefit claimed must not arise under an award or order of this Commission and the 
benefit must have been denied by the employer:  Hotcopper Australia Ltd v David Saab (2001) 81 WAIG 2704; Ahern v 
Australian Federation of Totally and Permanently Incapacitated Ex-Service Men and Women (WA Branch Inc) (1999) 79 
WAIG 1867.  The Commission must also determine the terms of the contract of employment and to ascertain whether the 
claim constitutes a benefit which has been denied under the contract of employment, having regard to the obligations on the 
Commission to act according to equity, good conscience and the substantial merits of the case (Belo Fisheries v Froggett 
(1983) 63 WAIG 2394; Waroona Contracting v Usher (1984) 64 WAIG 1500; Perth Finishing College Pty Ltd v Watts (1989) 
69 WAIG 2307). 

42 There is no issue in this matter and I find that at all material times the applicant was an employee of the respondent and that 
she was employed under a contract of service.  I find that this claim is also an industrial matter for the purposes of s 7 of the 
Act as it relates to payments the applicant claims are due to her which arise out of the applicant’s employment with the 
respondent.  Even though both parties referred to the Pastrycooks’ Award No. 24 of 1981 being relevant to the applicant’s 
employment with the respondent no evidence was before the Commission that both the applicant and the respondent were 
bound by this award.  I therefore find that the benefit being claimed by the applicant does not arise under an award or order of 
this Commission.  The issue to be determined therefore is what were the terms of the applicant’s contract of employment with 
the respondent and whether it was a term of the applicant’s contract of employment that she is entitled to the payments she is 
seeking. 

43 Given my views on witness credit and after carefully considering the evidence given in these proceedings I find that the 
applicant has not demonstrated that she had a contract of employment with the respondent that she was guaranteed payment of 
76 hours per fortnight between the hours of 6.00 am and 2.00 pm whether she worked these hours or not. 

44 Paragraph 4 sets out the background to this application and paragraph 2 sets out the applicant’s claim with respect to the 
unpaid hours between 6.00 am and 2.00 pm that she believes she was entitled to be paid under her contract of employment. 

45 I find that when the applicant commenced employment with the respondent it may well have been the case that she was told by 
Mr Carter that she may be expected to work approximately 76 hours per fortnight and indeed, it appears that in general these 
were the number of hours worked by the applicant each fortnight when the hours she worked prior to 6.00 am and after 
2.00 pm are taken into account.  However, as I accept Mr Carter’s evidence, as corroborated by Mr Allen, I find that the 
applicant’s contract of employment with the respondent did not guarantee payment for the hours between 6.00 am to 2.00 pm 
each day whether or not the applicant worked these hours.  I find that the applicant had a contact of employment with the 
respondent whereby she was guaranteed payment for all time worked, minus any breaks taken and I find that in line with this 
the respondent paid the applicant an agreed hourly rate for all of the hours she worked and I find that for hours worked prior to 
6.00 am and post 6.00 pm she was paid an additional 30 percent on top of her hourly rate which was an agreed penalty rate for 
working these hours.  It was also not in dispute and I find that the applicant was paid sick leave, annual leave and 
superannuation based on the hours worked by the applicant up to a maximum of 7.6 hours per day. 

46 Whilst it appears that there was a signed written contract of employment between the applicant and the respondent on which 
the applicant relies in support of her claim it is not before the Commission.  It is also the case however that when the applicant 
applied for work with the respondent she was classified as a permanent part-time employee (see Exhibit A1, document 1). 

47 I find that the applicant was forthright with the respondent in ensuring that she was paid her correct entitlements, as confirmed 
by Mr Shah, and I find that if she had a contractual arrangement with the respondent to the effect that she be paid for 76 hours 
per fortnight for all hours between 6.00 am and 2.00 pm the applicant would have raised this as an issue with the respondent 
during her employment as she kept a record of the hours she worked each day and she raised other issues about her pay with 
Mr Shah.  As I prefer Mr Shah’s evidence to that given by the applicant where there was any inconsistency, I find that the 
applicant did not raise the issue of the hours she believes she should have been paid within these times during her employment 
with the respondent.  I also accept Mr Allen’s evidence, as corroborated by Mr Shah and the applicant’s timesheets, that the 
applicant took unpaid breaks between 6.00 am and 2.00 pm and these breaks were not included in the hours the applicant was 
paid for each week (see Exhibit A1, documents 7 to 19).  The applicant did not complain to Mr Shah about not being paid for 
the breaks taken between 6.00 am and 2.00 pm in order to be paid 76 hours per fortnight and I find that the applicant having 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1105 
 

unpaid breaks between 6.00 am and 2.00 pm is inconsistent with her claim.  As I have no evidence before me to suggest that 
the applicant was entitled to be paid for breaks taken by her between 6.00 am and 2.00 pm I find that the applicant could not 
have been paid the 7.6 hours per day which she is claiming in any event. 

48 I conclude therefore that the applicant did not have a contract of employment with the respondent which provided that she be 
paid 7.6 hours per day at ordinary time rates between 6.00 am and 2.00 pm whether or not she worked these hours. 

49 This application will therefore be dismissed. 
 

 

2011 WAIRC 00455 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JOAN LEITHEAD 
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BENONA PTY LTD T/AS DANISH PATISSERIE 
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CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 28 JUNE 2011 
FILE NO/S B 171 OF 2010 
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Result Dismissed 
Representation 
Applicant Mr P Mullally (as agent) and later on her own behalf 
Respondent Mr B Allen 
 

Order 
HAVING HEARD Mr P Mullally as agent on behalf of the applicant and later the applicant on her own behalf and Mr B Allen on 
behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders – 

1. THAT the application to reopen this application made by the applicant to allow new evidence and claim 
additional monies be and is hereby dismissed 

2. THAT the application be and is hereby dismissed. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2011 WAIRC 00465 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR CAMERON BATE 
APPLICANT 

-v- 
WONTHELLA BOWLING CLUB 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 4 JULY 2011 
FILE NO/S U 68 OF 2011 
CITATION NO. 2011 WAIRC 00465 
 

Result Application discontinued 
Representation 
Applicant Mr C Bate 
Respondent Mr I Perrett 
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Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 8 June 2011 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at the conclusion of the conference agreement was reached between the parties; 
AND WHEREAS on 20 June 2011 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ANNETTE ONUOHA 
APPLICANT 

-v- 
PEP COMMUNITY SERVICES INC. 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
HEARD WEDNESDAY, 13 OCTOBER 2010, THURSDAY, 14 OCTOBER 2010, TUESDAY, 23 

NOVEMBER 2010, THURSDAY, 10 FEBRUARY 2011, FRIDAY, 4 MARCH 2011 
DELIVERED FRIDAY, 10 JUNE 2011 
FILE NO. B 32 OF 2010 
CITATION NO. 2011 WAIRC 00402 
 

Catchwords Contractual benefits claim - Entitlements under contract of employment - Claim for pay in lieu of 
notice and performance bonus - Applicant terminated during notice period - Claim of misconduct 
against applicant - Claim of misconduct unsubstantiated - Application upheld in part - Order issued 
for payment in lieu of notice - Application otherwise dismissed - Industrial Relations Act 1979 (WA) 
s 7, s 29(1)(b)(ii) 

Result Upheld in part 
Representation 
Applicant Mr P King (as agent) 
Respondent Mr G Atkins (of counsel) 
 

Reasons for Decision 
1 On 4 March 2010 Annette Onuoha (“the applicant”) lodged an application pursuant to s 29(1)(b)(ii) of the Industrial Relations 

Act 1979 (“the Act”) seeking benefits which she claims are due to her under her contract of employment with PEP Community 
Services Inc (“the respondent”). 

2 The applicant is seeking the following: 

• Two weeks’ pay in lieu of a notice period in the amount of $3,076.48; and 

• $7,500 by way of a performance bonus. 
Background 

3 The applicant commenced employment with the respondent as its Divisional Manager Employment Services on 27 July 2009 
and she ceased employment with the respondent on or about 19 February 2010.  The applicant was paid a salary of $80,000 per 
year and her employment was governed by a written contract of employment dated 7 July 2009 and not by an award or 
registered agreement.  The applicant was not formally assessed at the end of her probationary period but the respondent 
concedes that her probation period ceased on or about 27 October 2009.  The applicant worked from home from 13 October 
2009 until early December 2009 after sustaining injuries in a vehicle accident.  The applicant tendered her resignation by 
giving the required four weeks’ notice to Mr Kieran on 25 January 2010 and her last day of work was to be 19 February 2010 
and on 4 February 2010 during a discussion between Mr Kieran and the applicant Mr Kieran informed the applicant that she 
was not required to attend the workplace.  The applicant managed the respondent’s Disability Employment Network (“DEN”) 
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contract.  By email sent on 18 February 2010 at 5.50 pm Mr Kieran notified the applicant that he had summarily terminated her 
after making inquiries into claims for payment made by the respondent to the Department of Education, Employment and 
Workplace Relations (“DEEWR”) under the respondent’s then DEN contract. 
Applicant’s evidence 

4 The applicant stated Ms Jennifer Ophel interviewed her for her position with the respondent and as the respondent wanted her 
to commence work as quickly as possible she missed out on a redundancy payment from her previous employer. 

5 The applicant stated that under the terms of her written contract of employment she was to be paid a bonus of $7,500 net based 
on improvements in her team’s performance, which included 13 employees working under the DEN contract and two 
employees who worked on the Jobsmart contract.  The applicant gave evidence that prior to commencing employment with the 
respondent Ms Ophel told her that one of the indicators of an improved team performance was an improvement in the 
respondent’s star rating in relation to the DEN contract from a four and a half star provider rating to a five star rating by 
December 2009. 

6 The applicant stated that under the DEN contract with DEEWR the respondent is an employment service and support agency 
which assists disabled people to find work and then provides them with support after they commence employment.  The 
applicant gave evidence that under the respondent’s Jobsmart contract job seekers who came through Centrelink were given 
assistance to obtain employment and post placement support.  The applicant stated that payments were made to the respondent 
under the Jobsmart contract based on the length of time a client remained employed.  The applicant stated that this contract 
ceased on 30 December 2009 and from 30 June 2009 the respondent had no new clients under this contract and the respondent 
provided existing clients with post placement support to the end of December 2009. 

7 The applicant stated that after she commenced employment both Ms Ophel and the then respondent’s Acting Chief Executive 
Officer (“CEO”) Ms Lisa Potter again told her that the star rating in relation to the DEN contract was an indicator of improved 
team performance and that other indicators were to help close down the Jobsmart program, to assist staff in whatever support 
they needed to be able to lodge claims as quickly as possible and to have those clients exiting the program re-engaged with a 
new job services provider.  Another indicator required her to rebuild the respondent’s credibility with DEEWR as the 
respondent had been experiencing staffing and financial difficulties. 

8 The applicant gave evidence that when she commenced employment with the respondent it was in turmoil.  There were issues 
with the respondent’s CEO, the respondent was experiencing financial instability, there was doubt about the respondent’s 
ongoing future and a number of the respondent’s systems were broken and required fixing so that the respondent could 
function and properly undertake its role.  The applicant stated that to rebuild her team she ensured that employees were 
properly trained, new staff were employed, she improved staff morale and productivity and she updated the respondent’s 
policies, systems and procedures. 

9 The applicant gave evidence that as there were many outstanding claims for services already completed by the respondent at 
the commencement of her employment, which had not been paid, she had to deal with this issue.  The applicant said that the 
respondent was paid at four weeks, 13 weeks, 26 weeks and 38 weeks for clients who had remained employed in jobs for these 
periods but no claims for payment had been made by the respondent for these services and as there was a set timeframe within 
which to make these claims the applicant had to ensure that the backlog of monies due to the respondent were made and she 
instituted new processes to ensure that a backlog of this nature did not re-occur. 

10 The applicant stated that in October 2009 Ms Potter resigned from the Acting CEO position and this role was undertaken by 
the Chairman of the Board Mr Ian Haupt until Mr Philip Kieran commenced as the respondent’s CEO in January 2010.  The 
applicant gave evidence that in December 2009 she spoke to Mr Haupt about an issue related to her car and the payment of her 
performance bonus and she was told that these were operational matters which she needed to discuss with Mr Kieran when he 
commenced as CEO.  The applicant gave evidence that she spoke to Mr Kieran in January 2010 during the first week of his 
employment about these two issues and the issue concerning the car was resolved and he advised her that all other operational 
issues would be dealt with at a later date given this was his first week of work with the respondent. 

11 The applicant stated that after being involved in a car accident she was on sick leave from 13 October 2009 to 1 December 
2009 and during this period she could not dress to attend work so she worked from home managing her team and two weeks 
after her accident she attended the office approximately once a week to meet with her team.  The applicant stated that during 
this period she remained in contact with her team and her team manager by telephone and email, she rewrote the respondent’s 
policies, systems and procedures and she worked on a new DEEWR contract.  The applicant gave evidence that during this 
period her team continued to perform well. 

12 The applicant stated that from 1 July 2009 to the end of December 2009 the respondent’s star rating improved from four and a 
half to five stars (see Exhibit A2).  The applicant maintained that this was related to an improved team performance as the star 
ratings were based on service delivery being in accord with the requirements such as placing people into employment, 
providing support, correct filling out of forms, additional employment outcome fees being claimed and exiting clients 
according to DEEWR requirements.  The applicant also said that in order to improve the respondent’s star rating she made 
forms easier to fill out so future mistakes were not made by her team. 

13 The applicant resigned on 25 January 2010 for a number of reasons.  There was low staff morale and there was a lack of 
leadership and support from senior management as a number of staff had recently been made redundant including the Chief 
Financial Officer (“CFO”), the Human Resources Manager and the Psychological Services Manager.  There was also a staff 
member who did not work in her area bullying and harassing several of her staff and the applicant claimed that even though 
she raised this issue with Mr Haupt he did not deal with it.  The applicant stated that when Mr Kieran commenced employment 
with the respondent she raised several issues with him but she did not feel supported by him and she then made the decision to 
resign.  The applicant stated that prior to doing so she spoke to Mr Kieran about the staff member who had been harassing her 
staff but he did not commit to dealing with this issue.  The applicant stated on the day she resigned Mr Kieran asked her not to 



1108 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

do so and he proposed to allocate the staff member who had been bullying and harassing her staff to work in her team for her 
to manage and the applicant responded by saying that Mr Kieran should deal with this issue as he was her direct line manager. 

14 The applicant stated that after she resigned by giving four weeks’ notice on 25 January 2010, which she intended to work, there 
were tensions within the office and this led to her having a meeting with Mr Kieran on 3 February 2010 whereby he asked her 
not to work the remainder of her notice period.  The applicant stated that she asked for confirmation that she would be paid for 
the remainder of her notice period and Mr Kieran did so on 4 February 2010 and the last day she worked with the respondent 
was 5 February 2010 (Exhibit A3).  The applicant stated that during her notice period she helped Mr Kieran understand the 
respondent’s documents and processes with respect to transitioning from the old DEEWR contract to a new contract.   

15 The applicant stated that on 16 February 2010 she emailed Mr Kieran about being paid her final salary and the bonus due to 
her and on 17 February 2010 she received a letter from Mr Kieran dated 16 February 2010 referring to inconsistencies in some 
of the respondent’s claims for payment to DEEWR and he advised her that as a result her pay was being withheld.  The 
applicant stated that because of the vagueness of the allegations Mr Kieran had raised with her she could not provide any 
information by way of response and she responded with a letter of demand to Mr Kieran.  The applicant also made several 
telephone calls to Mr Kieran to arrange a meeting with him to discuss a number of issues however he was unavailable to meet 
with her.  On 18 February 2010 the applicant received an email from Mr Kieran stating that claims for payment made on behalf 
of the respondent by the applicant to DEEWR in January 2010 were made based on false evidence and he considered this 
behaviour to be “misconduct affecting your immediate release from employment with” the respondent.  Mr Kieran also stated 
that apart from paying the applicant’s annual leave and paying her for 3, 4 and 5 February 2010 no further payments would be 
made to her including paying her a bonus.  The applicant stated that she emailed Mr Kieran on 18 and 19 February 2010 
seeking further information and a meeting with him but he did not respond.  The applicant stated that on 3 March 2010 she sent 
a second letter of demand to Mr Kieran which she personally delivered to the respondent’s office but Mr Kieran did not 
respond to her requests and the applicant stated that at the time she was still unaware of the details about her alleged 
misconduct.  The applicant said that a letter dated 25 February 2010 sent to her by Mr Kieran contained some details about the 
allegations against her and it was received by her on or about 5 March 2010 (Exhibit A7).  The applicant denied any 
misconduct with respect to the allegations contained in this letter.  The applicant was unaware which claims had been 
processed under her name, which clients were the subject of these claims and she was unaware of the types of claims that had 
been made as this information was not included in the letter.  The applicant stated that the note from the Gemma system, which 
was the respondent’s records management system attached to Mr Kieran’s letter, was only part of a client’s contact history and 
she stated that anyone can access the computer to write a note in the Gemma system.  Even if Ms Monica Wang’s access to the 
computer system had been cancelled by the time the entry was made another person could have made this note and used her 
name.  The applicant denied that she ever gave instructions to any employee to put inaccurate information onto the 
respondent’s computer system and the applicant stated that she expressly told people in her team to update the Gemma notes, 
see clients and have them sign their timesheets and to update their interactions with clients.  The applicant also said that no 
payment could be claimed from DEEWR unless a timesheet was filled out and signed off by the client confirming the 
interactions which had taken place with clients.  The applicant stated that when one of her employees left the organisation she 
would normally sign the cessation of employment check list and the applicant maintained that the check list undertaken for 
Ms Wang was not signed by her and was inaccurate. 

16 Under cross-examination the applicant confirmed that she was told in early October 2009 by the then Acting CEO Ms Potter 
that her permanent status was confirmed and the applicant confirmed that she reported to the CEO.  The applicant stated that 
her performance was never reviewed as part of a formal process and she did not have a meeting with Mr Kieran to discuss her 
performance.  The applicant also agreed that her team’s performance was never formally assessed and discussed and she 
agreed that her remuneration was to be reviewed at the CEO’s discretion but she stated that her performance bonus was not in 
this category. 

17 The applicant stated that when she was on sick leave she went in to the respondent’s office approximately one day a week.  
The applicant denied that she only fulfilled part of her role when she was on sick leave and she stated that prior to and after 
being on sick leave she recruited new staff.  The applicant stated that during this period she had a good team manager who 
managed the daily operations and she had daily contact with her.  The applicant gave evidence that she was involved in 
transitioning the respondent from the DEN contract to the Disability Employment Services contract.  The applicant confirmed 
that DEEWR undertook a one-day monitoring visit on 8 December 2009.  The applicant stated that the respondent’s five star 
rating referred to in the letter to Mr Haupt from Ms Maria McCabe, the Accounts Manager at DEEWR, dated 24 December 
2009 was based on ratings which came out every six months and refers to the June 2009 to December 2009 rating period and 
the applicant disagreed that the respondent’s start rating as assessed by DEEWR as at 31 December 2009 for ‘capped sites’ 
was four and a half stars.  The applicant agreed that an improvement in her performance was in part linked to improved star 
ratings and she stated that she was required to improve the respondent’s star ratings from four and a half to five and maintain 
that rating. 

18 The applicant understood that DEEWR would not award any new business to the respondent unless the respondent’s leadership 
and financial issues had stabilised.  The applicant confirmed that during her employment with the respondent there were 
staffing issues and this included within her team and she stated that throughout her employment with the respondent there was 
instability and turmoil.  The applicant stated that during her employment with the respondent it did not have a permanent CEO, 
staff were unhappy, systems had broken down and there was low staff morale and the main reason for resigning was lack of 
support. 

19 The applicant stated that prior to making claims to DEEWR she verified relevant data after reading the Gemma notes and 
looking at time sheets and she caught up on the backlog of these claims.  The applicant agreed that another employee also 
undertook this role. 
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20 The applicant stated that she worked with Mr Kieran from the middle of January 2010 to 5 February 2010 and the applicant 
agreed that Ms Jody Cabales, Ms Christina Bunts and Ms Sarah Griffiths reported to her. 

21 The applicant denied that she ever recorded false or unconfirmed information into the respondent’s Gemma system or 
DEEWR’s system in order to substantiate a claim for payment nor did she ever instruct any staff member to do this and she 
stated that staff cannot enter the DEEWR system to make a claim for payment.  The applicant maintained that she never 
entered a claim for payment from DEEWR to which the respondent was not entitled. 

22 Under re-examination the applicant claimed that when she resigned nobody was available to undertake her performance review 
and she maintained that at all times she adhered to the requirements under the terms of her contract of employment as well as 
the respondent’s code of conduct. 

23 Ms Ophel was employed by the respondent as its Human Resource Manager between October 2008 and 29 October 2009 when 
she was made redundant.  Ms Ophel is currently a business consultant with Talent2 and she has had 17 years experience 
working in human resource management.  In her role with the respondent Ms Ophel was involved in the selection of staff, 
including the applicant and she interviewed the applicant on her own as the then CEO was unavailable.  Ms Ophel stated that 
the applicant’s contract of employment was generated from a template of contracts used for the respondent’s managers and the 
applicant’s contract included details relevant to her position.  Ms Ophel stated that the $7,500 bonus included in the applicant’s 
contract was to be paid to the applicant within a period of 12 months from the date she commenced employment with the 
respondent and there was no set date for this to occur.  Ms Ophel stated that the criteria for being paid a bonus differed for each 
manager.  Ms Ophel stated that the process for determining whether or not an employee satisfied the criteria for receiving a 
bonus was that a discussion would take place between the CFO and the CEO and Ms Ophel would then enact their decision. 

24 Ms Ophel stated that at the time the applicant was employed by the respondent its DEN rating was less than five stars and staff 
were anxious and in turmoil.  Ms Ophel stated that staff morale was low and staff were devastated when the CEO was asked to 
resign and a number of other staff also left at the time.  As a result other employees floundered and some accessed the 
respondent’s Employment Assistance Program.  As the respondent wanted this turned around they offered the applicant an 
incentive bonus and linked this to improvements in her team’s performance.  Ms Ophel stated that if this eventuated the bonus 
would be paid to the applicant.  Ms Ophel stated that the applicant was appointed by the respondent because it wanted a person 
who was experienced and open and welcoming and who could assist in building staff morale.  Ms Ophel stated that when the 
applicant was on sick leave she was aware that she logged into the respondent’s computer system from home and she attended 
the respondent’s office from time to time. 

25 Ms Ophel confirmed that when Ms Potter left the respondent on 13 October 2009 Mr Haupt took over her duties.  Ms Ophel 
stated that whilst the applicant was employed by the respondent staff were more positive, their attitude had turned around, staff 
training plans had been put in place with the applicant completing some of this training, team building had occurred and the 
applicant did extensive work on a new DEN contract. 

26 Under cross-examination Ms Ophel stated that the criteria or expectations on the applicant with respect to paying her a bonus 
would have been established by the CEO. 

27 Ms Ophel stated that at a managers meeting held at the end of May or beginning of June 2009 she was told that the 
respondent’s star rating was low and had dropped and she understood that the DEN contract rating was four and a half stars 
and Jobsmart was three and a half stars.  Ms Ophel confirmed that she was paid a bonus at the end of June 2009 and she stated 
that it was not necessarily the case that a bonus would be paid at the end of the financial year.  Ms Ophel stated that regular 
meetings were held where an employee’s performance was discussed but the payment of a bonus was determined by the CEO 
and the CFO at a specific meeting.  Ms Ophel stated that the star rating was only a small component of assessing the 
applicant’s performance.  Ms Ophel stated that boosting team morale was also important, her team performing to budget, 
changing processes to ensure that claims were made, client satisfaction and increasing the number of clients in employment 
was also relevant.  Ms Ophel stated that by the end of October 2009 the morale of the applicant’s staff had improved markedly. 

28 Under re-examination Ms Ophel stated that she was paid a bonus after working for the respondent for eight months and the 
payment of this bonus was based on key performance indicators of her own performance and she was not given any specific 
reason as to why she was paid her bonus. 
Respondent’s evidence 

29 Mr Kieran commenced as the respondent’s CEO on 11 January 2010.  Mr Kieran confirmed that the respondent is a not-for-
profit organisation and a public benevolent institution with offices in Joondalup and Victoria Park and it offers community 
support services in Kalgoorlie and Coolgardie.  Mr Kieran stated that the respondent is also a registered training organisation. 

30 Mr Kieran stated that the respondent is funded by the Department of Family and Community Services, DEEWR and the 
Department of Training and Workforce Development.  Under the respondent’s DEEWR contract it assists job seekers with 
disabilities and then claims payment from DEEWR for work undertaken. 

31 Mr Kieran stated that when he commenced employment with the respondent the management team was fractured and there 
were personality conflicts between members of management, management and employees and between employees.  Mr Kieran 
said this was understandable given the unstable leadership within the organisation. 

32 Mr Kieran stated that the applicant reported to him and she managed a team of approximately eight to ten employees. 
33 Mr Kieran’s initial contact with the applicant’s team was through the applicant.  Mr Kieran described the applicant’s team as 

lacking in cohesion, philosophical differences existed amongst team members about contract delivery and a number of team 
members were not fulfilling their duties, for example clients were not being placed into employment during January 2010.  
Mr Kieran stated that he also reviewed statistics for the placements between October 2009 and December 2009 and he stated 
that less than three people per month were being placed into employment in October, November and December 2009.  
Mr Kieran stated that from February 2010 approximately 10 people were placed in jobs each month. 
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34 Mr Kieran stated that he had been employed by the respondent for approximately two weeks when the applicant resigned.  
Mr Kieran stated that after the applicant left he was approached by staff members who were concerned about the respondent 
not fulfilling its contractual obligations and after a number of allegations were raised about the applicant by Ms Bunts, 
Ms Cabales and Ms Griffiths he commenced an investigation.  Mr Kieran maintained that employees from the applicant’s team 
alleged that claims for payment were being made by the applicant in January 2010 without supporting evidence and on some 
occasions there was no evidence that work had been done and Gemma notes or file notes were not on the relevant files.  
Ms Cabales told Mr Kieran that she had been instructed by the applicant to enter information onto the respondent’s system 
under Ms Wang’s name and she had complained to Mr Kieran because she did not want to get into trouble.  After Mr Kieran 
undertook further investigations he became concerned that other employees may have been asked to enter data involving false 
claims so he gave staff a questionnaire asking them whether or not they had been asked to falsely enter information into the 
respondent’s system.  Mr Kieran gave evidence that one other employee responded in the affirmative. 

35 Mr Kieran stated that he could not recall if he spoke to Ms Cabales prior to 18 February 2010.  Mr Kieran also did not recall 
receiving any phone messages from the applicant after she ceased working for the respondent nor could he recall her 
requesting a meeting with him about inconsistencies made in claims lodged in January 2010. 

36 Mr Kieran stated that he reviewed all of the claims made to DEEWR in January 2010 and he discovered that based on the 
history of some clients the respondent was not entitled to claim payment for some clients.  In particular he claimed that three 
sequential entries made by Ms Wang were suspicious as the last entry was made after Ms Wang’s final day of employment and 
this put into doubt the series of claims made in January 2010 in relation to this client.  As a result he contacted DEEWR and 
returned monies to DEEWR that the respondent had claimed for this client. 

37 Mr Kieran confirmed that he was given a copy of an email on 18 February 2010 which was sent by Ms Cabales to 
Ms Griffiths.  This email confirmed Mr Kieran’s discussion with Ms Cabales and Ms Griffiths around that time when he was 
told that the applicant had told Ms Cabales to put the information onto the respondent’s Gemma system under Ms Wang’s 
name.  This email reads as follows (formal parts omitted): 

“16/12/2009  JSID: 4246470008 
Went to Rick Hart’s (sic) completed a site visit with client. 
Client working 30+ hours per week 
Client working but looking for alternate employment with assistance from EC – Jody. 
Employer is happy with clients (sic) work. 
Travel included 
This note in Gemma was written by me, not Monica.  Annette asked me to do this so we could make a claim for [client’s 
name].  I was trying at the time to contact [client’s name] to exit him off the program and could not contact him at all.  
My reason for doing this was I felt pressured by Annette into doing this and I was still in my probation period and did not 
want to lose my job. 
Monica had nothing to do with [client name] what-on-ever (sic) and she asked me to put it under Monica, as she was or 
(sic) post placement consultant.” 

(Exhibit R10). 
38 Mr Kieran stated that details about Ms Cabales’ complaint were not given to the applicant in the letter he sent her dated 

25 February 2010 because Ms Cabales did not want this information to be given to the applicant. 
39 As a result of receiving feedback from Ms Cabales that she was instructed by the applicant to put false information onto the 

Gemma system Mr Kieran stated that he formed the view that the applicant had misconducted herself and he advised her that 
she was terminated as at 18 February 2010 and he told her that no additional payments by way of notice or a bonus would be 
made to her.  Mr Kieran stated that it was his view that the applicant had breached her contract by making false entries into the 
respondent’s accounts and records. 

40 Mr Kieran stated that he sought legal advice about the respondent’s contract with DEEWR as he was new to the respondent 
and the industry and he was worried about the respondent’s standing with DEEWR given that claims for payment were being 
made to which the respondent was not entitled.  DEEWR advised him to identify the claims the respondent was not entitled to, 
which he did, and this amount was deducted from future payments to the respondent and Mr Kieran stated that if the 
respondent did not volunteer that it had falsely claimed monies from DEEWR then the respondent’s contract with DEEWR 
could be terminated. 

41 Mr Kieran stated that he had discussions with the applicant on 4 February 2010 about not remaining at work because a number 
of staff had raised concerns with him about her behaviour, her inconsistent approach and her temper in the period after she 
resigned on 25 January 2010.  Mr Kieran discussed these issues with the applicant at the time and said whilst he was not 
making any judgement about what had been raised with him he preferred if she did not work out her notice period and he 
confirmed that he told the applicant that she was to be paid for the remainder of her notice period. 

42 Mr Kieran stated that the issue of the payment of a bonus to the applicant was first raised with him by the applicant on 
16 February 2010.  Mr Kieran stated that the respondent normally pays bonuses to employees at the end or beginning of the 
financial year as a gross amount.  Mr Kieran stated that he did not believe the applicant was entitled to be paid a bonus because 
she had been employed for only a short period of time and her team did not appear to be performing well.  Mr Kieran could not 
recall having a conversation with the applicant prior to her tendering her resignation about when he would conduct a 
performance review in relation to the bonus payment but he stated that the applicant may have mentioned the bonus clause of 
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her contract in his first week of employment.  Mr Kieran stated that he may have looked at reviewing the payment of the bonus 
to the applicant at the end of the financial year. 

43 Mr Kieran stated that star ratings are given to the respondent every six months and the respondent is given feedback six to 
eight weeks after the end of the period about the level of star rating the respondent is to receive.  Mr Kieran gave evidence that 
it he understood that the letter from Ms McCabe dated 24 December 2009 refers to the respondent’s star rating as at June 2009 
(Exhibit A2).  Mr Kieran stated that from the documentation he has reviewed and an email received from Ms McCabe with an 
attached report for the respondent’s star ratings for the period ending 31 December 2009 it is his view that the respondent’s 
‘capped stream’ star rating decreased and the ‘uncapped stream’ was wavering between four and a half and five stars.  
Mr Kieran gave evidence that DEN monitoring visits, such as the one undertaken by DEEWR on 8 December 2009 is an 
opportunity for the contract manager to attend the site of service delivery to confirm that it complies with disability standards 
and he believes there is also an administrative compliance component to the visit where the contract manager goes through 
some client files to ensure that various details are there and it is a contractual compliance audit.  Mr Kieran stated that he 
understands that monitoring visits are not used in preparing the DEN star rating reports as these are calculated by a computer 
from an analysis of information the respondent has added to DEEWR’s computer system and this does not involve contractual 
compliance matters which require a monitoring visit.  Mr Kieran understands that the star rating system and the monitoring 
visit are not connected. 

44 Under cross-examination Mr Kieran stated that when he commenced employment with the respondent its management team 
and the applicant’s team was fractured and employees were not getting along with each other and he confirmed that the 
applicant raised an issue of an employee who was bullying and harassing staff members in her team but he denied that he 
wanted to place this person in the applicant’s team. 

45 Mr Kieran stated that since giving his evidence in chief he had reviewed the number of placements of clients into jobs and he 
stated that in September 2009 two employees were placed into employment, in October 2009 there were seven, in November 
2009 there were none, in December 2009 there were three and none were placed in January 2010.  Mr Kieran agreed that 
January 2010 was a transition period to a new contract and training was being undertaken by employees. 

46 Mr Kieran agreed that job placements have an effect on the respondent’s star rating. 
47 When Mr Kieran was asked why Ms Wang’s name appeared on the Gemma note if her name had been delisted on the 

respondent’s computer system he stated that even though her access to the system had been removed it did not mean that her 
name had been removed from the list of employees who could use the Gemma note system.  Mr Kieran stated that he had 
concluded that the applicant had put in the information under Ms Wang’s name on the basis of information he received from 
Ms Cabales that she had been instructed to put false information onto the respondent’s system.  Mr Kieran confirmed that 
when he asked Ms Wang about these entries she stated that she “didn’t know anything about them” and Mr Kieran confirmed 
that under the Gemma system it was possible for the date an entry is made to be changed (T133). 

48 Mr Kieran stated that he gave the applicant an opportunity to discuss the inconsistencies found in the Gemma system after 
giving her additional information on 25 February 2010.  Mr Kieran then stated that he made a decision that the applicant had 
misconducted herself as at 18 February 2010 based on the information he had at the time and he formed this view after he had 
a full understanding of what Ms Cabales had told him and from what he had heard from other people and he disagreed that he 
targeted the applicant in relation to this issue.  Mr Kieran stated that when he received additional information on 18 February 
2010 from Ms Cabales he decided that the applicant had misconducted herself and he maintained that he endeavoured to set up 
a discussion with the applicant about the respondent’s concerns prior to terminating her but he was unsuccessful.  Mr Kieran 
stated that he reached the conclusion that the applicant had misconducted herself because she had been dishonest with respect 
to putting notes about clients in the Gemma system in order to make claims for payment for the respondent and for also 
instructing Ms Cabales to falsely enter notes onto the respondent’s computer system. 

49 Mr Kieran confirmed that he contacted DEEWR about this issue both by email and telephone on 18 February 2010 and 
Mr Kieran strongly refuted the applicant’s suggestion that he was giving false evidence with respect to his actions in this 
regard.  Mr Kieran confirmed that the additional information sent to the applicant about her termination on or about 
25 February 2010 was at the applicant’s request. 

50 Mr Kieran stated that he was given a copy of the applicant’s letter of demand by her on the morning of 18 February 2010 but 
he did not have any discussions at the time with the applicant about his concerns and he agreed that later that day he sent a 
letter to the applicant terminating her.  Mr Kieran stated that the applicant was not given a payment in lieu of notice for the 
period 5 February 2010 to 19 February 2010 because he believed that this was an appropriate decision and this was his 
judgement at the time. 

51 Mr Kieran stated that there was a backlog of claims for payment when he commenced employment with the respondent and he 
was aware that the respondent’s claims officer had resigned.  Mr Kieran was unaware if clients had more than one Employee 
Consultant. 

52 Under re-examination Mr Kieran confirmed that on 18 February 2010 he sent an email and later a letter to DEEWR and he had 
a phone conversation with DEEWR officers about the claims made by the applicant which he claimed were false (Exhibit R7).  
Mr Kieran confirmed that information he sent to the applicant on 25 February 2010 related to two job seekers and whilst there 
are only three entries for one job seeker five claims for payment resulted from that.  Mr Kieran stated that he understood the 
applicant made the entry dated 23 December 2009 under Ms Wang’s name as these claims for payment were made under the 
applicant’s user identification in DEEWR’s computer system. 

53 Ms Cabales has been employed as an Employment Consultant with the respondent since November 2009 and she has worked 
as an Employment Consultant for approximately six years.  Ms Cabales reported to the applicant and she worked as part of the 
“Choice team” under the DEN contract.  In this role she had a case load of 40 to 50 clients with disabilities and she mentored 
them until they were ready for employment and once in employment she gave them ongoing support through fortnightly 
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contacts.  The respondent was paid if it met specific outcomes such as placing a client into work and retaining them in 
employment both at 13 weeks and 26 weeks.  Assistance fees were also paid to the respondent and Ms Cabales stated that up to 
March 2010 the respondent used the Gemma computer system to log client contacts and to update personal and employer 
details.  As part of her role she made a record of her contact with clients and the time spent dealing with clients and this formed 
the basis for payment from DEEWR. 

54 Ms Cabales stated that when she commenced employment with the respondent the working environment was chaotic, nobody 
knew what they were doing and she was employed at the same time as another employee who was not trained and initially she 
did not have a user name to log on to the respondent’s computer to make appointments.  Even though Ms Cabales had worked 
in the area previously she had difficulty undertaking her work and she stated that during the initial period of her employment 
with the respondent the applicant was sometimes not at work because of an injury and she liaised with staff via email.  
Ms Cabales maintained that employees in her section acted individually and not as a team and employees complained about the 
lack of assistance from management.  As the respondent did not have a CEO this resulted in limited guidance to staff and 
Ms Cabales stated that this instability continued up to the end of December 2009.  Ms Cabales stated that after Christmas there 
was a big rush to do things and a number of claims were lodged throughout January 2010 and as a result she had to put 
evidence of her contact with clients into the Gemma system for claims to be made and there was a lot of work to catch up on in 
the first half of January 2010. 

55 Ms Cabales stated that team morale and the work environment did not improve up until to when the applicant left the 
respondent.  Ms Cabales maintained that no assistance or training was given directly to her by the applicant and employees 
used their own initiative and helped each other, job placements were low and outcomes were not being achieved and in her 
case she was not able to place a client into work until January 2010. 

56 Ms Cabales understood that Ms Wang was not undertaking an Employment Consultant role under the DEN contract and she 
understood her main focus was as a post placement consultant under the Jobsmart contract which was soon coming to an end.  
Ms Cabales stated that she shared one client with Ms Wang. 

57 Ms Cabales commented on a staff client contact history for the period 1 November 2009 to 16 February 2010 (Exhibit R8).  
Ms Cabales stated that this document was a summary of Ms Wang’s entries with respect to a number of job seekers.  
Ms Cabales stated that she put one of the entries into this document under Ms Wang’s name by selecting her name from the list 
in the Gemma system when compiling this note.  Ms Cabales stated that the job seeker she put the entry in for was one of her 
clients and that on the date of the entry dated 16 December 2009, no site visit was completed with the client on that date and 
Ms Cabales stated that this client was her client and she was assisting him at the end of November 2009 to find alternative 
employment.  Ms Cabales maintained that the information on the document was made up to make a claim to DEEWR for 
payment and Ms Cabales stated that she put this entry into Ms Wang’s record because in early to mid January 2010 she was 
instructed by the applicant to input this claim under Ms Wang’s name as Ms Wang was the post placement officer.  
Ms Cabales stated that she did not want to put it under her own name as she had no contact with the client at that time.  
Ms Cabales said when she put this information under Ms Wang’s name it was a false entry and she said that she only did this 
because she was told to do so by the applicant so that a claim could be made and she did so under duress.  Ms Cabales told the 
applicant at the time that she had not seen the client for a month and he had requested to exit the respondent but the applicant 
told her to enter the note for evidence to make a claim.  Ms Cabales reiterated that the visit to the employer on the date claimed 
never occurred.  Ms Cabales stated that she felt pressured by the applicant to put in the entry and she felt insecure in her 
position as she was still on probation.  Ms Cabales described the applicant as domineering with an overpowering and strong 
personality and she stated that she felt that if she did not put the entry in she would be sacked. 

58 Ms Cabales stated that she generated a client contact history report for the period 2 November 2009 to 28 February 2010 for 
the job seeker she had input a false entry into the Gemma system for on 16 December 2009 which shows that the entry was put 
in under Ms Wang’s name (Exhibit R9).  Ms Cabales stated that she sent an email to her manager Ms Griffiths on 18 February 
2010 about this note in the Gemma system because Ms Griffiths was reviewing claims at the time and she was feeling uneasy 
about putting in false information under Ms Wang’s name.  Ms Cabales stated that just prior to sending this email she saw 
Ms Griffiths and told her what she had done and Ms Griffiths told her to put this in writing and Ms Cabales said she raised this 
matter with Ms Griffiths as she was concerned about getting into trouble with the respondent and DEEWR.  After sending an 
email to Ms Griffiths about this issue she had a meeting with her and Mr Kieran around 18 February 2010 and Ms Cabales 
initially told Mr Kieran that she did not want to take the matter further however, once this matter was sorted out with DEEWR 
she agreed to allow her involvement to become public.  Ms Cabales subsequently completed a disclosure of false declaration 
form dated 24 February 2010 confirming that she was asked by the applicant to enter false information onto the Gemma 
system. 

59 Under cross-examination Ms Cabales agreed that the applicant encouraged her to do a traineeship in Certificate IV in 
employment services but she did not commence this training.  Ms Cabales also agreed that Ms Bunts was her team leader and 
in this role she oversaw the daily operations of her team.  Ms Cabales said that she gave her some support but in some areas 
she could not assist team members. 

60 Ms Cabales stated that when she commenced work with the respondent the applicant attended some team meetings and she 
was able to be contacted by telephone and email.  Ms Cabales stated that she scheduled meetings with the applicant when she 
needed help and Ms Cabales was unaware that Ms Wang was working in the Jobsmart area as well as the DEN contract area.  
Ms Cabales stated that the summary of what she claimed were Ms Wang’s contacts with clients could be made by another 
person and she confirmed that dates can be altered on the Gemma notes and data removed and edited.  Ms Cabales agreed that 
the applicant gave staff a directive to update information in the Gemma system so that outstanding claims could be made and 
she was aware that claims could be made several months after work had been undertaken.  Ms Cabales agreed that she was 
given training in January 2010 on how to use the new system scheduled to operate in March 2010 and she attended a number 
of team meetings conducted by the applicant to give feedback about caseloads.  Ms Cabales also agreed that at a meeting held 
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in January 2010 the applicant discussed the quality of notes being input to the Gemma system and provided a template for staff 
to follow when completing these notes.  Ms Cabales stated that she was also advised that the Gemma system was to be 
decommissioned in March 2010 and she agreed that the Gemma system was not secure. 

61 Ms Cabales stated that the applicant told her to put in the note in the Gemma system under Ms Wang’s name around the 
second week of January 2010 so that payment could be generated for this contact and Ms Cabales stated that the applicant 
suggested that she do it under Ms Wang’s name as she was this person’s post placement officer. 

62 Ms Cabales agreed that she had a meeting with the applicant and another staff member when she was having difficulties 
coping with another staff member who had a disability but Ms Cabales denied that the applicant gave her strategies to deal 
with this employee and she claimed that she only told her to let her know if she had any issues with this employee and she told 
her that she would deal with it. 
The applicant’s failure to file and serve closing submissions within the required timeframe 

63 As the applicant did not file her submissions within the required timeframe after being granted a number of extensions within 
which to do so a hearing was set down to hear from the parties as to whether or not a further extension of time should be 
granted to the applicant to file and serve closing submissions. 
Background 

64 Evidence with respect to the substantive matter was heard on 13 and 14 October 2010 and 23 November 2010.  On 
24 November 2010 the parties were directed by the Commission to file and serve closing submissions by the close of business 
on 10 December 2010 and the matter was listed for hearing on 23 December 2010 for any closing submissions in reply.  These 
directions, sent by email, are as follows (formal parts omitted): 

“I write to confirm Commissioner Harrisons' (sic) directions to the parties at the end of the hearing on 23 November 
2010. 
The parties are to file and serve closing submissions by no later than the close of business on Friday 10 December 2010. 
The matter is to be set down for a one to two hour hearing for any submissions in reply.  To this end the parties are to 
advise their availability to attend a hearing on all of the following dates:  17, 20, 21, 22, 23, 24, 29 and 30 December 
2010.” 

65 Only the respondent filed and served closing submissions by 10 December 2010. 
66 Following is a chronology of relevant events subsequent to 10 December 2010: 

• On 13 December 2010 the Commission received an email from the applicant’s representative Mr Paul King seeking 
leave to file submissions by the close of business 15 December 2010 due to him being ill from 9 December 2010 
onwards and the respondent advised the Commission that it did not object to an extension being granted.  Later that 
day the Commission granted the applicant’s agent an extension of time to 4.00pm Wednesday, 15 December 2010 
to file and serve her closing submissions. 

• On the morning of 15 December 2010 the Commission received an email from the applicant’s representative 
indicating that he was having further medical tests and the applicant’s closing submissions would be filed that day 
however, this did not take place. 

• On the morning of 16 December 2010 the Commission received an email from a Ms Andreja Hall on behalf of 
Mr King indicating that he was unwell and that after attending a medical consultation that day he would complete 
the submissions or she would do so on his behalf and submit them.  After the applicant’s representative was asked 
whether he was seeking a further extension to file and serve the applicant’s closing submissions he responded by 
seeking leave to file and serve closing submissions by the close of business Friday, 17 December 2010.  The 
respondent indicated that it did not take issue with this request and on 17 December 2010 at 12.43pm the 
Commission notified Mr King by email that an extension had been agreed to 4.30pm on Friday, 17 December 2010 
and he was advised that any submissions received after this time and date would not be accepted. 

• At 5.25pm on 17 December 2010 Mr King emailed the Commission asking if the applicant’s submissions had been 
received and if not he stated that he would resend them later that day or on the weekend.  This email was not read 
by the Commission until Monday, 20 December 2010. 

• On Monday 20 December 2010 at approximately 7.45am Mr King emailed the Commission saying that he had not 
had confirmation that his submissions had been received but if they had not been received he would have a friend 
email them from a different server.  At 9.47am that day the Commission emailed Mr King telling him that the 
applicant’s submissions had not been received. 

• At 6.52am on 21 December 2010 an email was received in the Commission on behalf of Regis Industrial Relations 
stating that the applicant’s submissions had not been sent due to a server error and the information would be 
converted to a ‘pdf’ format and submitted by lunch time or mid afternoon that day.  Reference was also made to 
Mr King instructing the person who sent this email to print the applicant’s submissions and deliver them by express 
courier if it could not be sent by email. 

• As no closing submissions were filed by the applicant by 17 December 2010 the hearing set down for 23 December 
2010 for any submissions in reply was vacated. 

• At 4.52pm on 21 December 2010 Mr King left a voicemail message stating that he had just left hospital and was 
therefore unable to complete the applicant’s submissions. 
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• At 10.44am on 22 December 2010 Mr King sent an email seeking leave for the applicant to file her closing 
submissions by Friday, 24 December 2010. 

67 On 11 January 2011 the parties were advised that the matter would be set down for hearing to allow the parties to provide 
submissions and give evidence in relation to whether or not the applicant’s written closing submissions should be accepted. 

68 Following is the evidence and submissions given at the hearing as to whether or not the applicant’s closing submissions should 
be accepted by extending time to file and serve the applicant’s submissions. 
Applicant’s evidence 

69 Mr King gave evidence that he was aware of the extended timeframes for filing closing submissions but he claimed that he was 
unable to comply with these timeframes because he was unwell.  Mr King gave evidence that he had been ill since 9 December 
2010 and a medical certificate dated 29 January 2011 was submitted in support of his claim.  This certificate states that 
‘Mr Paul King is receiving medical treatment and has not been well since Thursday, 9 December 2010’.  He also lacked 
computer literacy and as his server was full and he had not deleted information from his inbox the applicant’s closing 
submissions, which had been completed by 17 December 2010, could not be sent from his outbox. 

70 Mr King conceded that he attended the Commission on 14 December 2010 to deal with another application and he claims he 
was unwell at the time and should not have done so. 

71 Under cross-examination Mr King stated that the applicant’s submissions were completed by 17 December 2010 and he 
unsuccessfully attempted to file and serve the submissions by email on that date and he then stated that he understood that they 
had been sent to the Commission on that date. 

72 The respondent did not adduce any evidence. 
Applicant’s submissions 

73 The applicant submits that the Commission should take into account that in this instance there are special circumstances which 
make it equitable to extend time to file the applicant’s closing submissions and argues that the Commission needs to take into 
account whether the applicant will be denied natural justice if the extension of time to file closing submissions is not granted.  
The applicant also relies on the tests set out in the following authorities in support of her claim:  Davidson v Aboriginal and 
Islanders Child Care Q078, 12 May 1998 (sic); Clark v Ringwood Private Hospital (1997) 74 IR 413; Brodie-Hanns v MTV 
Publishing Ltd (1995) 67 IR 298; Carlito Cruz v Australia Post Corporation (2008 AIRCFB 452); Director General of the 
Department for Education v Prem Singh Malik (2003) 83 WAIG 3056 at paragraph 102 and Kornicke v Telstra Network 
Technology Group (Print 3168).  The applicant submits that she should not be disadvantaged by representative error on the part 
of Mr King and in all of the circumstances it would be unfair not to accept her submissions by extending time to file her 
closing submissions.  The applicant maintains that the respondent would not be significantly prejudiced by the late filing of her 
submissions and the respondent was aware at all times about what was happening with the applicant’s submissions.   
Respondent’s submissions 

74 The respondent does not object to the applicant’s application to file her submissions after the due date nor did it support this 
application.  The respondent submits that it has suffered inconvenience and has had to suffer the disadvantage of dealing with a 
substantial amount of correspondence in relation to the applicant’s request to file her submissions after the extended 
timeframes as well as attending the hearing set down to deal with whether or not the applicant’s submissions should be 
accepted.  Additionally, costs may have been incurred by the respondent with respect to this issue and the respondent may 
consider lodging an application seeking recovery of these costs. 
Findings and conclusions as to whether time should be extended for the applicant to file closing submissions 

75 On 15 February 2011 the parties were advised that time would be extended for the applicant to file her written submissions and 
reasons for this decision would issue at a later date. 

76 The reasons for accepting the applicant’s submissions out of the required timeframe and thus extending time for the applicant 
to file and serve her closing submissions are as follows.  When deciding whether to accept the applicant’s submissions and 
extend time to allow the applicant to lodge closing submissions it is appropriate to determine the extent to which the applicant 
may be disadvantaged if the submissions, which it appears Mr King had completed in the main by 9 December 2010 and were 
finalised by 17 December 2010, are not accepted by the Commission.  Additionally, Mr King relies on representative error in 
support of his claim that time for filing the applicant’s submissions should be extended which I accept must be considered in 
this instance. 

77 I find that the issue of the applicant’s submissions not being filed within the required timeframe has been very poorly handled 
by the applicant’s agent and in the circumstances I have concerns about Mr King’s ability to fulfil the requirements of a 
registered agent.  The applicant was on notice on or about 24 November 2010 that closing submissions were to be filed and 
served by 10 December 2010 and Mr King had only been unwell since 9 December 2010, the day before closing submissions 
were due.  It is therefore my view that his illness does not excuse his inability to lodge his submissions within the required 
timeframes.  Furthermore after extensions of time were granted to the applicant’s representative in accord with timeframes 
requested by him, emails were sent by Mr King or on Mr King’s behalf stating that the applicant’s closing submissions would 
be filed on or about the extended deadlines given to the applicant to file her closing submissions yet this did not occur. 

78 Notwithstanding my concerns about the capacity of Mr King to properly conduct his business as a registered agent in this 
jurisdiction I find that if the applicant’s closing submissions are not accepted this will significantly disadvantage the applicant.  
I also take into account that there has been representative error on the part of Mr King.  In the circumstances I reluctantly 
accept the applicant’s closing submissions which I understand were finalised on or about 17 December 2010 but not filed at the 
time due to Mr King’s lack of computer literacy. 
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79 Whilst I accept that there has been some disadvantage to the respondent caused by Mr King not filing the applicant’s 
submissions within the required and extended timeframes I find that this disadvantage does not outweigh the disadvantage the 
applicant would suffer if her submissions were not accepted. 

80 I am aware that in a previous matter before the Commission as constituted Mr King sought extensions of time to file 
submissions and this repeated failure to conform with Commission requirements is a concern to the Commission.  I am also 
aware that when Mr King attended the Commission when he claims that he was unwell on 14 December 2010 Acting Senior 
Commissioner Scott, who presided over this matter, raised significant concerns about Mr King’s capacity to attend to the 
duties required of a registered agent (see Bruce Reynolds v Director General of Health (2010) 91 WAIG 79).  I therefore put 
Mr King on notice that if he appears before the Commission as constituted in relation to any other matter any extensions of 
time with respect to procedural and interlocutory matters will only be granted in extraordinary circumstances. 
Applicant’s submissions 

81 The applicant submits that in a claim brought pursuant to s 29(1)(b)(ii) of the Act it must relate to an industrial matter as 
provided in s 7 of the Act, the claim must be made by an employee as provided in s 7 of the Act, the benefit claimed must be a 
contractual benefit that being a claim under a contract of service, the subject contract must be a contract of service, the benefit 
must not arise under an award or order of the Commission and the benefit must have been denied by the employer (see 
Hotcopper Australia Ltd v David Saab [2001] 81 WAIG 2704 and Ahern v AFTPI [1999] 79 WAIG 1867).  In all cases it is 
necessary to ascertain the terms of the contract, be they written, oral, or partly written and oral.  Terms may also be express or 
implied (see Sargant v Lowndes Lambert Australia Pty Ltd [2001] 81 WAIG 1149). 

82 The applicant submits that she was an employee of the respondent, her claims are industrial matters for the purposes of s 7 of 
the Act as they relate to payments the applicant claims are due to her and arise out of her employment with the respondent and 
the contractual benefits she is claiming do nor arise under an award or order of the Commission. 

83 Concut Pty Ltd v Worrell (2000) 176 ALR 695 at [57] is authority for the inclusion in an employment contract of the implied 
term of fidelity and good faith: 

“... This is the term that such an employee will exhibit fidelity and good faith in dealing with the employer and its assets 
and property, avoiding conduct incompatible with the continuing trust between them.” 

The applicant submits that at all times throughout her employment with the respondent she acted with the implied duty of 
fidelity and good faith and that her behaviour was consistent with the implied duty (see Concut Pty Ltd v Worrell [2000] HCA 
64) and the applicant submits that at no time whatsoever did she engage in conduct that amounted to conduct repugnant to the 
relationship of employer–employee and the applicant submits that there was nothing in her conduct that justified being 
summarily dismissed for misconduct. 

84 The applicant submits that the bonus payment due to her is a benefit derived from her contract of employment and argues that 
the criteria for payment of the bonus was based on her team’s performance and not her performance.  The meaning of a 
“benefit” is very broad and has been held to mean any “advantage, entitlement, right, superiority, favour, good or perquisite 
which has been denied by an employer as a term of the contract of service” (see Balfour v Travel Strength Ltd [1980] 60 
WAIG 1015). 

85 The applicant submits that when construing a contract of employment the Commission must place “itself in thought in the 
same factual matrix as that in which the parties were” (see Reardon Smith Lines Ltd v Hansen Tangan [1976] 1 WLR 989 per 
Lord Wilberforce).  The applicant submits that the bonus payment of $7,500 was an entitlement flowing from her contract of 
employment with the respondent.  The applicant submits that the respondent did not adduce any evidence from Ms Ophel 
about the intent and meaning of the bonus clause and no witnesses were called by the respondent to corroborate any of the 
evidence regarding the bonus payment criteria and how it was to be paid.  The applicant refutes the respondent’s inference that 
the bonus would be reviewed on an annual basis and maintains that it was the applicant’s remuneration that was to be reviewed 
and if there was any review process of the bonus payment it would be to determine the criteria for the next bonus payment and 
the amount.  The applicant submits that under her contract of employment the clause headed “Remuneration Review” was 
specific to her performance whereas the clause headed “Remuneration” related to the bonus payment based on her team’s 
performance.  The applicant submits that Mr Kieran was not involved in the applicant’s contract of employment and the 
relevant parties at the time to the contract of employment were Ms Potter, Mr Haupt and Ms Ophel and the only witness called 
to give evidence about this issue was Ms Ophel and she provided to the Commission an insight into the relevant clauses of the 
applicant’s contract and the applicant maintains that her evidence was consistent and essential elements of her evidence were 
corroborated by Ms Ophel.  The applicant submits that when she raised the issue of her bonus in December 2009 with 
Mr Haupt he advised her she needed to discuss it with the new CEO which she did and Mr Kieran told the applicant that 
operational matters such as this would be discussed with her at a later date. 

86 The applicant argues that her team’s performance was not affected during the time she was not at work between 13 October 
2010 and 1 December 2010.  The applicant maintains that the respondent achieved a five star rating in both the capped stream 
and the uncapped stream based upon her team’s performance for the period July 2009 to December 2009 and the applicant 
submits that the DEN monitoring visit on 8 December 2009 was the last report for the DEN services contract and the applicant 
claims that this report shows the performance of her team during the period July 2009 to December 2009 as being highly 
commendable and that they had achieved a quality rating.  There were some staff issues with one staff member bullying and 
harassing other staff members however after continued requests to Mr Haupt this issue was unresolved.  The applicant also 
raised the same issue with Mr Kieran when he commenced as CEO and received no support from him and she therefore made 
the decision to tender her resignation.  During the applicant’s employment with the respondent it was “in turmoil”, it had just 
lost a contract, the CEO had been forced to resign and this caused “a lot of angst in the organisation” and there was financial 
instability within the organisation.  The environment the applicant encountered in the commencement of her employment was 
“a very hostile environment” and she had to retrain her team and put a number of her team through traineeships as a part of 
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enhancing her team’s performance and to rebuild the morale of the team.  The applicant also commenced updating the 
respondent’s outdated policies and procedures. 

87 The applicant argues that she resigned from the respondent even though morale had continued to improve.  The applicant gave 
evidence that DEEWR was monitoring the respondent on a regular basis and as a direct result of this the applicant had to 
reassure it that the respondent was still able to deliver the terms of the contract and she had to rebuild the respondent’s 
credibility and did so through improving the performance of her team.  When the applicant commenced employment with the 
respondent there was a long list of outstanding claims which needed to be dealt with as quickly as possible and she had to clear 
the backlog before the window of opportunity to make such claims was lost.  During the applicant’s absence from work due to 
an injury she sustained in a car accident she continued to work from home and would attend the respondent’s premises at least 
once a week and for managers’ meetings.  Even though part of the time was confined to her home she was able to effectively 
manage her team’s performance and whilst at home the applicant also wrote many of the policies and procedures for the new 
system that was to come in and replace the DEN services contract.  The applicant argues that her team’s performance was not 
affected by this and this was evidenced in the five star rating which came out in December 2009 for the period 1 July 2009 
through to December 2009 which was based upon the performance of her team. 

88 The applicant submits that Ms Cabales gave no actual example of poor working relationships within the applicant’s team nor 
did the respondent call any other witness to support Ms Cabales’ evidence.  The applicant also submits that there was no 
evidence to support Ms Cabales’ evidence that she heard employees stating that they did not like working with the respondent 
and this evidence is hearsay evidence.  Additionally, Ms Cabales gave evidence that she never received a job placement until 
January 2010 which contradicts the evidence of Mr Kieran where he stated that there were no job placements in the month of 
January 2010. 

89 The applicant also claims that throughout her employment with the respondent she effectively undertook the duties of the 
respondent’s CEO given she was the most senior person in Western Australia as the Acting CEO at the time Mr Haupt resided 
in Canberra. 

90 The applicant submits that any evidence given as to conversations between herself and Ms Potter should be given weight and it 
was incumbent upon the respondent to have called Ms Potter given that she was named as a witness in the respondent’s list of 
witnesses emailed to the Commission and the applicant on 1 September 2010. 

91 Ms Ophel confirmed that the payment of a bonus to the applicant was based on her team’s performance and she confirmed that 
she had only been employed by the respondent for eight months when she received her bonus.  Ms Ophel confirmed that 
significant changes were made by the applicant including turning staff morale around to the point where they felt positive, the 
applicant put in place a number of training plans for each staff member, the applicant conducted staff training and she 
revamped the way the staff worked and placed them into teams so as they could build on each other’s experiences.  Ms Ophel 
also stated that the applicant worked extensively on the new DEN contract and the tender for the new contract. 

92 The applicant submits that Mr Kieran’s evidence to the Commission about when a bonus is paid by the respondent should be 
given little or no weight as he failed to produce any evidence in support of his claim and his evidence in this regard contradicts 
Ms Ophel’s evidence.  It was also incumbent upon the respondent to have called the accounts manager to testify about other 
employees such as Ms Potter who had received a bonus.  The applicant argues that an inference can be made that Mr Kieran 
acknowledged that the applicant was due her bonus payment but her alleged misconduct negated the payment of it and even 
though Mr Kieran claimed that the bonus payment was to be taxed this was hearsay evidence. 

93 The applicant submits that she should have been given the payment of two weeks’ pay in lieu of notice to which she was 
entitled under her contract of employment.  The applicant argues that she tendered her resignation on 25 January 2010 by 
giving the respondent four weeks’ written notice in accordance with her contract of employment and the applicant submits that 
this contract allows for payment to be made in lieu of notice.  The applicant submits that the intent of her agreement with 
Mr Kieran reached on or about 4 February 2010 was that she would be paid up to and including 19 February 2010 even though 
her last day of work was 5 February 2010 and the respondent was not free to resile from this agreement.  As the applicant was 
not advised of her termination of employment until after the close of business on 18 February when Mr Kieran sent her an 
email dismissing the applicant her dismissal was not effective until 19 February 2010 which was to have been the applicant’s 
last day of employment with the respondent. 

94 The applicant submits that the law is well established and clear on factors that are to be considered in cases of serious 
misconduct (see Laws v London Chronicle (Indicator Newspapers) Ltd [1959] 1 WLR 698 at page 701; Rankin v Marine 
Power International Pty Ltd [2001] VSC 150 at [250 ]).  These factors are: 

“Was the employee’s conduct of such a nature that it repudiated (rejected) the contract or the essential obligations of the 
employment contract? The misconduct must be substantial. 
Was the employee’s conduct of such a nature that it demonstrated an intention not to be bound by the contract in the 
future? Again, the misconduct must be substantial. 
Has the employee deliberately flouted essential conditions of the contract of employment?  There must be an element of 
wilfulness in the employee’s disobedience. 
Was the misconduct an isolated event? Isolated conduct is usually insufficient.” 

95 The applicant argues that she was not guilty of any misconduct and nor did she breach any implied or express term of her 
contract of employment and she relies on the Gemma system being insecure and easily manipulated.  The applicant submits 
that the allegations of misconduct against her are totally unfounded and wholly without merit. 

96 The applicant submits that there is an evidential onus upon the employer to prove that summary dismissal is justified (see 
Newmont Australia Ltd v The Australian Workers' Union, West Australian Branch, Industrial Union of Workers [1988] 68 
WAIG 677 at 679) and the onus of proof rests upon the respondent to establish that it had the right to terminate the applicant’s 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1117 
 

employment without proper notice (see Blyth Chemicals Limited v Bushnell [1933] 49 CLR 66 at 83 and Concut Pty Ltd v 
Worrell (op cit) at [51]).  The applicant submits that the question of whether a person is guilty of behaviour serious enough to 
justify summary dismissal is essentially a question of fact and degree (see Robe River Iron Associates v Construction, Mining 
Energy, Timberyards, Sawmills and Woodworkers Union of Australia – Western Australian Branch & Ors [1995] 75 WAIG 
813). 

97 The applicant submits where an employee’s employment is in jeopardy as a result of an allegation of misconduct that 
employee should be provided with the full facts and evidence supporting the allegation and provided time to make a well-
informed answer.  In not doing so the employee is denied procedural fairness/due process.  If serious misconduct is the cause 
of a dismissal, the employee must still be given the reason for the dismissal and be given a chance to explain their conduct 
prior to the employer making the decision to dismiss them. 

98 The applicant maintains that the respondent should have called Ms Potter the Acting CEO and CFO at the time she 
commenced employment to give evidence as well as Mr Haupt, Ms Griffiths, Ms Wang and Ms McCabe as the respondent 
bore the onus to demonstrate that the applicant misconducted herself. 

99 Mr Kieran claimed that the applicant was dishonest in relation to placing notes on the Gemma system and the respondent relied 
on Ms Cabales telling it of the alleged instruction by the applicant that Ms Cabales place false information on the system.  
Mr Kieran also confirmed that he followed this issue up with Ms Cabales after the respondent terminated the applicant. 

100 The applicant contends that Mr Kieran should have made himself aware of the claims process before conducting his 
investigation into the applicant’s alleged misconduct.  The applicant argues that Mr Kieran’s evidence about the two notes 
preceding the one made on 23 December 2009 under Ms Wang’s is illogical because Ms Wang could have made all of the 
entries except the one dated 23 December 2009 which was after she ceased employment with the respondent.  The applicant 
also submits that where Mr Kieran stated “they were made at the same time” he is referring to claims made to DEEWR on the 
ESS system not notes made on the Gemma system.  In re-examination Mr Kieran claimed he talked to Ms Wang after he had 
made the discovery of the alleged false entry on the Gemma system and Mr Kieran was asked whether he asked her about the 
information entered to which he replied he did but when asked what her response was Mr Kieran answered in an evasive 
manner. 

101 The applicant submits that the Gemma entry made on 23 December 2009 under the name of Ms Wang could have been an 
actual entry and Ms Wang may have made an honest mistake and put in the wrong date and the respondent should have 
ascertained if this was the case. 

102 The applicant submits that if any misconduct occurred it was by Ms Cabales who in cross-examination made the admission 
that her acts and omissions amounted to serious misconduct.  The applicant argues that Ms Cabales’ evidence appeared to be 
orchestrated and was structured to support Mr Kieran’s evidence and the applicant claims that Ms Cabales was motivated and 
coached to support her employer to defeat the applicant’s claims.  The applicant submits that Ms Cabales did not have access 
to the ESS system and this was the system for making claims to DEEWR.  Only the applicant and administration assistant at 
that time could do so and the only system Ms Cabales would have access to was the Gemma system.  The document titled 
“Client Contact History for the period 2 November 2009 to 28 February 2010” was said to be a client history for Ms Cabales 
and is a Gemma report for a particular job seeker and all entries in this document including the one under the name of 
Ms Wang were entered by Ms Cabales.  Apart from the allegation that Ms Cabales allegedly made the entry under Ms Wang’s 
name it is significant that the entries are not in sequential date order - they start with the first being 6 January 2010 then 
7 January 2010 then 13 January 2010 then 18 December 2009 then 27 November 2009.  This raises the question as to the 
actual authenticity of the document as an Employment Consultant should enter data in a sequential order.  The applicant 
contends that she did not give Ms Cables an instruction to make such an entry and if she provided any instruction to her it 
would have been in line with using multiple Employment Consultants to enter evidence to legitimise claims.  The applicant 
maintains that the only person who can say whether the note was false is Ms Wang and the respondent failed to call her as a 
witness.  Furthermore, Ms Cables did not receive any letter of reprimand from the respondent as a result of her behaviour. 

103 The applicant maintains that the notification of the reason for her termination should have been made prior to her being 
terminated, such that “as a matter of logic procedural fairness would require that an employee be notified of a valid reason for 
their termination before any decision to terminate their employment in order to provide them with an opportunity to respond to 
the reason identified” (see Crozier v Palazzo Corporation Pty Ltd Print S5897 at [73] and [2000] 48AILR at 4-284). 

104 The Full Bench in Abdel - Karim Osman re Abdel (PR910409 [2001] AIRC 1081 [17 October 2001] at [69]) found that the 
obligations imposed on the employer in investigating allegations of misconduct that reasonable steps by the employer must be 
taken and that the employee be provided with a fair chance in answering the allegations, as follows: 

“In our view what is required is that the employer take reasonable steps to investigate the allegations and give the 
employee a fair chance of answering them. The form in which an opportunity to respond is to be provided was considered 
by Northrop J in Selvachandran v Peteron Plastics Pty Ltd: 

“Ordinarily, before being dismissed for reasons related to conduct or performance, an employee must be made 
aware of the particular matters that are putting his or her job at risk and given an adequate opportunity of defence.  
However, I also pointed out that the section does not require any particular formality.  It is intended to be applied 
in a practical, commonsense way so as to ensure that the affected employee is treated fairly.  Where the employee 
is aware of the precise nature of the employers concern about his or her conduct or performance and has a full 
opportunity to respond to this concern, this is enough to satisfy the requirements of the section.” 
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105 In Schaale v Hoechst Australia (1993) 47 IR 249 at [252] Heery J considered the following 
“It would be harsh, unjust and unreasonable for an employer to dismiss an employee summarily on the ground of serious 
misconduct without taking reasonable steps to investigate those allegations and give the employee a fair chance of 
answering them: see Gregory at 471, Wheeler v Philip Morris Ltd (1989) 97 ALR 283 at 306.35.” 

106 In Bi-Lo Pty Ltd v Hooper (1992) 53 IR 224 at [229] the Full Bench of the South Australian Commission observed: 
“Where the dismissal is based upon the alleged misconduct of the employee, the employer will satisfy the evidentiary 
onus which is cast upon it if it demonstrates that insofar as was within its power, before dismissing the employee, it 
conducted as full and extensive investigation into all of the relevant matters surrounding the alleged misconduct as was 
reasonable in the circumstances; it gave the employee every reasonable opportunity and sufficient time to answer all 
allegations and respond thereto; and that having done those things the employer honestly and genuinely believed and had 
reasonable grounds for believing on the information available at that time that the employee was guilty of the misconduct 
alleged; and that, taking into account any mitigating circumstances either associated with the misconduct or the 
employee’s work record, such misconduct justified dismissal.  A failure to satisfactorily establish any of those matters 
will probably render the dismissal harsh, unjust or unreasonable.” 

107 The applicant submits that at no time whatsoever was she provided with documentation clearly setting out the allegations and 
the evidence that the respondent relied upon in summarily dismissing her for misconduct and this was supported in the 
evidence of Mr Kieran who admitted that not all relevant information had been made available to the applicant so that she 
could make a well informed answer. 

108 When limited evidence was provided by Mr Kieran on 25 February 2010 to the applicant this was seven days after the 
applicant was summarily dismissed for misconduct.  Furthermore, much of the evidence alleging misconduct was only brought 
to the applicant’s attention at the hearing and Mr Kieran admitted that he never made full disclosure of the facts and evidence 
to the applicant and he gave evidence that it was based upon his own suspicions and judgement. 

109 The applicant submits that there was no misconduct on her part whatsoever nor has she breached any express or implied terms 
of her contract of employment.  The applicant therefore seeks an order that the respondent pay to her the sum of $3,076.48 
being for two weeks’ payment in lieu of notice and a cash payment of $7,500 being the bonus payment to which she is entitled. 
Respondent’s submissions 

110 The respondent denies that it breached any express or implied term of the applicant’s contract of employment and that the 
applicant is due the sum she is claiming by way of two weeks’ wages for the period 6 February 2010 to 19 February 2010 as 
well as a bonus of $7,500. 

111 The respondent argues that the applicant is not due two weeks’ wages on the basis that she has not discharged the onus on her 
to establish that the respondent has breached an express or implied term of her contract by not paying her two weeks’ wages 
for the relevant period. 

112 The respondent maintains that it correctly summarily dismissed the applicant on 18 February 2010 having reasonably formed 
the view that she had engaged in misconduct and had breached several express conditions of her contract of employment prior 
to tendering her resignation.  The respondent maintains that when the applicant instructed Ms Cabales to make a false entry 
into the Gemma system she did not diligently and faithfully serve the respondent to protect and further its interests and the 
applicant’s actions may have put the DEN contract and future business and prospective business opportunities with DEEWR at 
risk.  When the respondent found out that claims for payment of services had been made to DEEWR based on the case note 
entered by Ms Cabales into the Gemma system the respondent decided that it was necessary to reimburse funds for work its 
Employment Consultant did not do on behalf of a job seeker and was therefore not entitled to claim under the DEN contract. 

113 By instructing Ms Cabales to make a false entry into the Gemma system the respondent submits that the applicant engaged or 
instructed one of her staff members to engage in conduct or activity which was detrimental to the respondent’s operations, 
business or interests in that it brought the integrity of the respondent’s organisation into doubt during a period of uncertainty 
with DEEWR.  The respondent had to notify DEEWR of the false claims and it sought payment against DEEWR for services it 
did not perform on behalf of a particular job seeking client and/or by seeking payment for services it did not perform on behalf 
of a particular job seeker.  This had the impact of potentially depriving the job seeker of this or these services, as funding to job 
seekers in some cases is limited, had the impact of detrimentally affecting the respondent’s future operation, business or 
interests with DEEWR and/or this particular and other job seekers. 

114 The respondent submits that by instructing Ms Cabales to make a false entry into the Gemma system the applicant did not 
display a standard of conduct that was in accordance with the highest ethical standards with respect to all business dealings 
involving the respondent and argues that her instructions fell short of accepted ethical behaviour of the business and of a 
benevolent organisation.  The respondent submits for these reasons the applicant was in breach of several express terms of her 
contract of employment, terms that went to the heart of the contract of employment justifying its decision to dismiss her.  The 
respondent submits that having reasonably formed the view that the applicant was in breach of her contract of employment, it 
should not be obliged to pay the applicant for work she did not do following 5 February 2010 despite any prior agreement. 

115 The respondent submits that whilst the applicant was not required to provide further service to it, her contract of employment 
did not conclude until the end of her period of notice, that is, 19 February 2010.  In the alternative the respondent submits that 
it is not liable to pay the applicant any monies by way of notice following its decision to dismiss her on 18 February 2010. 

116 The respondent denies that the applicant is due the bonus she is seeking.  The respondent acknowledges that the applicant may 
have been entitled to receive a bonus however payment is not owed to the applicant in the circumstances of this case.  The 
applicant’s contract of employment does not expressly state, imply nor can it be construed to suggest that the bonus payment 
referred to in it was an inducement or incentive type bonus and the respondent maintains it was a potential bonus payment 
based on the performance of the applicant’s team.  The respondent therefore denies that it is liable to pay any sum to the 
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applicant on the basis of an inducement or incentive arrangement allegedly discussed or agreed to prior to the applicant 
commencing employment or at the time the applicant commenced employment with the respondent. 

117 The respondent submits that on a correct interpretation of the applicant’s contract of employment any reference to a bonus 
payment was discretionary, and was based on the positive performance of the applicant’s team leading to it meeting 
organisational and business criteria, indicators or goals set by the respondent.  This payment may have been made following 
assessment by an authorised person of the respondent after consideration of the applicant’s team performance over a period of 
12 months or thereabouts.  The applicant therefore had to remain in continuous employment with the respondent for a period of 
12 months or close to 12 months in order to be paid any bonus.  The applicant’s contract made no provision for a pro-rata 
payment in the event the applicant resigned or was terminated prior to any assessment taking place, nor was there any 
provision for full payment in the event the applicant resigned or was terminated prior to any assessment.  It also cannot be 
construed that in the event a bonus payment materialised, that it was a payment to be made to her exclusive of income tax. 

118 Ms Ophel gave evidence that payment of any bonus to the applicant was discretionary and based on her experience with the 
respondent, would typically be paid at the end of a financial year or close to the beginning of a new financial year.  The 
respondent agrees with Ms Ophel’s understanding in this regard and the respondent therefore denies it is indebted to the 
applicant in full and/or in part to any bonus payment.  The respondent also submits that the clauses of the applicant’s contract 
of employment entitled “Remuneration”, “Performance Review” and “Remuneration Review” must be read together in order 
to give its legal effect and proper purpose and intention. 

119 The respondent submits that the applicant’s evidence that team performance was reflected through the DEN star rating system, 
the applicant rebuilding and retraining her team, employing new staff, being a positive injection into the work place, improving 
morale so as to improve productivity, updating policies and procedures, putting new systems in place and clearing out a back 
log of claims was not supported by any evidence.  The respondent also submits that many of the criteria relied on by the 
applicant cannot be construed as “team performances” for example, the applicant rebuilding and retraining of her team, 
employing new staff, being a positive injection into the workplace, improving morale, updating policies and procedures and 
putting new systems in place are all individual objectives, criteria, duties or tasks allegedly set for her to complete.  The 
respondent acknowledges that some of these objectives, criteria, duties or tasks, if set by an authorised representative of the 
respondent may ultimately lead to “team performance”, their development and implementation in the first instance do not 
necessarily precipitate into “team performance” rather they are individual tasks or duties set for the applicant to complete. 

120 The respondent submits that Ms Ophel did not refer to any formal or set criteria or indicators but she testified what she 
understood the criteria or indicators were based on her discussions with Ms Potter and the applicant did not provide any 
evidence to establish what Ms Potter’s expectations were as regards the applicant’s “team’s performance”.  Ms Ophel testified 
that there was a potential bonus payment referred to in the applicant’s contract of employment and that that payment was based 
on “team performance” however, the respondent submits in this regard that Ms Ophel’s testimony, to the extent that it is based 
on her understanding of comments made by Ms Potter, is hearsay evidence and therefore little if any weight should be given to 
it.  In any event, Ms Ophel testified that her understanding of the criteria for payment of a bonus included that the applicant 
was to return the respondent’s DEN star rating to five, as she had learned during a meeting held in May 2009 that it dropped to 
four or less and this was offered as what she described to be as an incentive to the applicant to perform.  The applicant was also 
required to improve the morale of her team following a period of internal uncertainty. 

121 The respondent rejects the applicant’s assertion that the DEN star rating in December 2009 was assessed by DEEWR to be 
five, the maximum star rating, as the letter dated 24 December 2009 was prepared following a monitoring visit on 8 December 
2009 which was something different to the DEN star rating assessment and this site visit was completed in order to satisfy 
contractual obligations pursuant to the DEN contract.  The respondent claims that the reference in the letter dated 24 December 
2009 to star ratings, was a retrospective comment and referred to the DEN star ratings as assessed by DEEWR for the period 
ending June 2009 as evidenced in the DEN star rating report (Exhibit R4).  Furthermore the applicant has not taken issue with 
the authenticity of the DEN star rating reports of December 2008 and June 2009 whereby the respondent understands that: 

• an official and public DEN star rating report was not published and released for the period July to December 2009; 
• that the table attached to the email (Exhibit R5) reflects the official star rating as assessed by DEEWR for the period 

July to December 2009 and is an excerpt of a larger table that was not published by DEEWR; and 
• that the reference to DEN star rating in the letter of 24 December 2009, refers to the period January to June 2009. 

122 The respondent disputes the applicant’s assertion that the DEN star rating in the letter of 24 December 2009 refers to the period 
July to December 2009 and maintains that the official DEN star rating for the period July to December 2009 was assessed and 
reported at four and a half.  Furthermore, the applicant’s assertion is incorrect as the letter of 24 December 2009 could not refer 
to the July to December 2009 period, as the letter was prepared prior to the conclusion of the rating period, which was 
31 December 2009.  The respondent therefore submits that the DEN star rating for the period July to December 2009 fell half 
of a star, when compared to the DEN star rating report of June 2009 to the unpublished but authorised table attached to the 
email dated 16 September 2010 (Exhibit R5).  The applicant also bears the onus of establishing the DEN star rating to the 
extent that it may establish evidence of “team performance” and an entitlement to a bonus payment and the respondent submits 
that the applicant has not discharged this onus.  As the applicant has failed to adduce or tender better evidence, the respondent 
submits the applicant’s assertions should not be given greater weight than the respondent’s claims in this regard.  The 
respondent submits that the evidence of Ms Ophel did not assist the applicant with respect to establishing the DEN star rating 
at the end of the period July to December 2009 and in any event, Ms Ophel was no longer employed by the respondent at the 
material time. 

123 Further and in the alternative, the respondent submits that according to the applicant’s own evidence, the star rating was only 
one of several criteria and the applicant has failed to show how her team performed so as to achieve a purported DEN star 
rating of five during the period July to December 2009, which is not admitted. 
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124 The respondent submits that the applicant has failed to prove that she rebuilt her team, retrained her team, was a positive 
injection in the workplace, improved morale, updated policies and procedures and put new systems into place and how these 
factors improved “team performance”.  The only evidence that the applicant led in this respect was that of Ms Ophel who 
testified that the applicant was a “positive injection”.  The respondent submits little if any weight should be given to 
Ms Ophel’s evidence as they were merely observations, she did not elaborate as to how she formed her opinion and she only 
worked with the applicant for approximately 12 weeks, during which the applicant did not work at all times in the office.  The 
applicant did not report to Ms Ophel, her observations were made during the applicant’s probation period and her observations 
failed to establish how the applicant’s performance led or improved the applicant’s “team performance”, which was what was 
required to be achieved according to her contract of employment. 

125 The respondent acknowledges that Mr Kieran did not work with the applicant for very long prior to her tendering her 
resignation however it submits that weight should still be given to Mr Kieran’s observations about the applicant as they were 
formed after the applicant had been employed by the respondent for approximately six months and it is reasonable to conclude 
that she should be proficient in her position at this point in time and Mr Kieran was an experienced manager who was neutral 
and new to the organisation.  In contrast to Ms Ophel’s testimony, Mr Kieran observed that the organisation and the applicant’s 
team were fractured, there were personality conflicts, there were philosophical differences and that he could not find evidence 
that the applicant’s team was performing the duties required of them under the DEN contract, namely to help people with a 
disability find employment.  Furthermore, the respondent maintains that Mr Kieran was a credible and reliable witness and his 
evidence should not be questioned. 

126 The respondent submits that weight should be given to Ms Cabales’ evidence as she was a direct member of the applicant’s 
team, she had worked the longest with the applicant of all the witnesses who gave evidence, she provided a clear and coherent 
account of her observations as a member of the applicant’s team and she was unequivocal in her recollection as regards the 
morale of the applicant’s team and about the instruction she received from the applicant.  She also displayed remorse with 
respect to her actions under instructions from the applicant.  Further, the respondent submits that the applicant’s instruction to 
Ms Cabales to enter a false record into the Gemma system confirms that work was not being properly performed by the 
applicant’s team and the expectations of their performance were therefore not being met. 

127 The respondent submits that it was reasonable for it to form the opinion that the applicant acted or alternatively, induced others 
to act, in breach of several express and implied terms of her contract of employment and in these circumstances the respondent 
submits that it would be incomprehensible for it to conclude that it had an obligation to pay a bonus to the applicant.  Whilst it 
may be argued that such actions or behaviour does not necessarily mean that the applicant’s team did not perform and if it did, 
on a narrow reading of the contract of employment, the applicant may still argue an entitlement to a bonus payment, the 
respondent submits that this would be an overly narrow and incorrect interpretation of the contract of employment.  When the 
contract of employment was drafted and executed by the parties, the drafter and the parties would not reasonably have 
contemplated that a bonus payment would be made to the applicant in circumstances where her team’s performance was the 
result of false or misleading acts, events or work performed. 

128 For these reasons, the respondent submits that it has not acted in breach of an express or implied term of the applicant’s 
contract of employment and it therefore does not owe the applicant any bonus payment being the sum of $7,500 or part thereof. 

129 The respondent therefore maintains that it has not denied the applicant any contractual benefit and her application should be 
dismissed. 
Findings and conclusions 
Credibility 

130 I listened carefully to the evidence given by all of the witnesses in these proceedings and closely observed them.  In my view 
the applicant gave her evidence in an honest and straightforward manner and I find that her evidence was plausible and 
consistent.  Furthermore her evidence was not broken down during extensive cross-examination.  In my view Ms Ophel, 
Mr Kieran and Ms Cabales all gave their evidence honestly and clearly and I find that their evidence was given to the best of 
their recollection.  I therefore accept the evidence they gave.  There was a discrepancy between Mr Kieran and Ms Cabales 
about whether or not Ms Cabales placed a client into work in January 2010 however it is my view that this discrepancy is 
minor and nothing turns on it.  There was also a discrepancy in the evidence given by the applicant and Ms Cabales with 
respect to whether or not the applicant required Ms Cabales to make a false entry onto the Gemma system so that the 
respondent could claim monies from DEEWR.  As I have found both witnesses to have given their evidence honestly and to 
the best of their recollection I will therefore rely on other information relevant to this issue and documentation tendered during 
these proceedings when considering this issue. 

131 The applicant is seeking the following benefits which she maintains are due to her under her contract of employment with the 
respondent: 

$3,076.48 being two weeks’ pay in lieu of notice; and 
$7,500 as a performance bonus. 

132 The claims before the Commission are for the denial of alleged contractual benefits.  The law with respect to these matters is 
well settled.  For an applicant to be successful in such claims a number of elements must be established.  Each claim must 
relate to an industrial matter pursuant to s 7 of the Act and the claimant must be an employee, the claimed benefit must be a 
contractual benefit that being a benefit to which there is an entitlement under the applicant’s contract of service, the relevant 
contract must be a contract of service, the benefit claimed must not arise under an award or order of this Commission and the 
benefit must have been denied by the employer:  Hotcopper Australia Ltd v David Saab (op cit); Ahern v Australian 
Federation of Totally and Permanently Incapacitated Ex-Service Men and Women (WA Branch Inc) (op cit).  The meaning of 
“benefit” has been interpreted widely in this jurisdiction:  Balfour v Travel Strength Ltd (op cit); Perth Finishing College Pty 
Ltd v Watts (1989) 69 WAIG 2307. 
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133 It is for the Commission to determine the terms of the contract of employment and to ascertain whether the claim constitutes a 
benefit which has been denied under the contract of employment, having regard to the obligations on the Commission to act 
according to equity, good conscience and the substantial merits of the case (Belo Fisheries v Froggett [1983] 63 WAIG 2394; 
Waroona Contracting v Usher [1984] 64 WAIG 1500; Perth Finishing College Pty Ltd v Watts [op cit]). 

134 A contractual agreement between parties is to be interpreted using the ordinary words of the contract unless there is ambiguity.  
In Noel Edward Knight v Alinta Gas Ltd (2002) 82 WAIG 2392 at 2397 His Honour, Sharkey P stated the following: 

“Somewhat axiomatically, there is no scope for interpreting a contract unless there is ambiguity or the words in issue are 
otherwise susceptible to more than one meaning (see Codelfa Construction Pty Ltd v State Rail Authority (NSW) (op cit) 
at page 352 per Mason J and see also Rankin v Scott Fell and Co (op cit)). 
There are no strict rules of law governing the interpretation of contracts apart from the relevant rules of evidence.  The 
plain, ordinary or natural meaning of the words used by the parties to express a term will prevail unless the context 
warrants otherwise.  However, the process of construction of a contractual provision means more than merely assigning to 
the words of a written instrument their plain and ordinary meaning (see Codelfa Construction Pty Ltd v State Rail 
Authority (NSW) (op cit) at page 348 per Mason J).  The parties’ apparent or objective intentions, as evidenced by the 
context in which they contracted, control the process of interpretation, an issue which the court necessarily approaches 
objectively (see The Life Insurance Co. of Australia Ltd v Phillips [1925] 36 CLR 60).” 

135 I find that at all material times the applicant was an employee of the respondent, she was employed under a contract of service 
and I find that the claims the applicant is seeking are industrial matters for the purposes of s 7 of the Act as they relate to 
claims which arise out of the applicant’s employment with the respondent.  It is also common ground that the benefits the 
applicant is claiming do not arise under an award or order of this Commission.  The issue to be determined therefore is what 
were the terms of the applicant’s contract of employment with the respondent and whether the terms of this contract of 
employment entitled the applicant to the payments she is seeking. 

136 Paragraph 3 of this decision sets out the facts relevant to the applicant’s employment with the respondent.  It was also not in 
dispute and I find that on 25 January 2010 the applicant gave the respondent’s CEO Mr Kieran four weeks’ notice of her 
intention to cease employment with the respondent making her final day of employment 19 February 2010.  It is also the case 
and I find that this notice period was in accord with the terms and conditions of the applicant’s contract of employment with 
the respondent (see Exhibit A1).  It was also common ground and I find that on 3 February 2010 Mr Kieran asked the applicant 
not to continue attending work for the remainder of her notice period after 5 February 2010 and during this meeting he 
informed the applicant that she was no longer required to perform any further duties for the respondent for the remainder of her 
notice period after this date.  It was also not in dispute and I find that he told the applicant at this meeting that she would be 
paid for the remainder of her notice period and on 4 February 2010 he confirmed this arrangement in writing to the applicant 
(see Exhibit A3). 
1. The applicant’s claim for two weeks’ pay in lieu of notice 

137 The relevant clause of the applicant’s contract of employment with respect to resignation is as follows: 
“TERMINATION AND RESIGNATION 
Except in the case of probationary employees, either party may terminate (sic) employment at any time by giving the 
other party one (1) months (sic) written notice.  Instead of providing the specified notice, PEP may choose to make 
payment in lieu of notice.  If you fail to give the required notice, you forfeit the entitlement to any monies owning to (sic) 
equal to the amount of notice not given. 
Nothing in this Agreement affects PEP's right to dismiss an employee without notice for serious misconduct and an 
employee so dismissed hall (sic) only be entitled to be paid for the time worked up to the time of dismissal and any 
entitlements accrued to such time. 
An employee over forty-five (45) years of age will be entitled to one (1) week's additional notice.” 

(Extract Exhibit A1) 
138 The following documentation confirms the exchanges between the applicant and Mr Kieran relevant to her termination and the 

non payment of the applicant’s remaining notice period (formal parts omitted): 
Email from the applicant to Mr Kieran sent 16 February 2010 at 12:52 am 

“Sorry to have to contact you through my web based email but we are having internet issues at home and they are not yet 
resolved. 
I would like to request that my final salary includes my bonus amount ($7,500) as set out in my employment contract with 
PEP. 
Could you please confirm with me the final sum and date of my final salary payment to be paid into my account? Thanks, 
that would be greatly appreciated. 
I look forward to hearing from you asap (sic) regarding finalising my entitlements.” 

(Exhibit A4) 
Letter from Mr Kieran to the applicant dated 16 February 2010 and received by the applicant on 17 February 2010 

“Following your departure from PEP Community services I was approached with concerns regarding supporting evidence 
for a series of claims for payment made in January.  I have conducted a brief investigation myself and I have found 
several inconsistencies that I would like to follow up with you.  On the surface it would appear that claims have been 
made that PEP was not entitled too. 
It is clear that PEP is required to notify the Department of Employment Education and Workplace Relations about these 
inconsistencies.  As the suspect claims were made under your username, I would like to follow up with you regarding the 
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matter.  In the meantime, it is incumbent on me to withhold any future payment to you until this matter has been resolved 
with you. 
I would also like to follow up with you regarding some of the traineeship applications you processed in the past few 
weeks. 
Would you please arrange a time to meet with me to discuss these matters?  If you have additional supporting evidence 
for claims made in January in your possession I would appreciate it if you bring these to the meeting.” 

(Exhibit A5) 
Email from the applicant to Mr Kieran sent 17 February 2010 at 10:19 pm 

“I am writing about a concern I have in relation to certain employee entitlements. I was employed by PEP between 
27/07/2009 and 05/02/2010 as a Divisional Manager for PEP Community Services Inc. 
I understand that my employment was subject to my PEP Employment Contract (herein called The Contract) and other 
legislation such as the Fair Work Act 2009 and the Workplace Relations Act 1996. 
Under The Contract and relevant legislation cited above, I believe I am entitled to the following paid entitlements: 

• The days I attended work since the last pay run being 03/02/10, 04/02/10 & 05/02/10; 
• The total period of annual leave owing accrued during my employment beginning from 27/07/2009 until 

19/02/2010 – the end date of my actual resignation period; 
• Two weeks paid in lieu of notice as set out in The Contract, and in the letter dated 04/02/2010, confirmed said 

arrangements. (Copy of The Contract and letter attached). 
• $7,500.00 Performance Bonus as cited in The Contract on pg (sic) 2 under ‘Remuneration’. 
• For all monies owing that should have been paid to me by COB 05/02/2010 (as confirmed by Fair Work 

Ombudsman enquiry today 18/02/2010), as this was my last day of employment – attached letter dated 04/02/10 
confirming payment in lieu for “standard payment arrangements” which would include accrued annual leave for 
this period – to be paid immediately by COB 19th Feb 2010. 

• For final Salary Package amount to be paid to EPAC as per “standard payment arrangements” in letter dated 
04/02/2010. 

• Final copy of payslip for the above. 
I have enclosed copies of The Contract, the letter discussed above dated 04/02/2010 in regards to agreement made to an 
early completion of notice period, and a copy of the email I sent on 16/02/2010. (To be delivered to PEP site today). 
I have, to date, made several attempts to contact you via email on 16/02/2010 and via phone without success on 
18/02/2010. 
I would appreciate your consideration of my complaint. If I do not hear from you by 4.00pm close of business tomorrow 
19/02/2010 for a full resolution to this matter, I will approach the Fair Work Ombudsman to assist in resolving this 
matter, which may result in a full investigation. 
You may wish to seek independent legal advice on this matter. If you require further information in relation to your 
obligations under the Award/Act you can contact the Fair Work Infoline on 13 13 94. 
I look forward to an early resolution of this matter.” 

(Exhibit A4) 
Email from Mr Kieran to the applicant sent 18 February 2010 at 5:50 pm 

“Pursuant to my letter to you dated the 16th of this month, I now have further advice. I have sought legal counsel 
regarding the PEP position with respect to claims for payment made to the Department of Education, Employment 
&Workplace Relations that were made in January by you with the support of evidence that has been found to be false.  
My letter of the 16th February 2010 requested a meeting with you (sic) discuss these claims, As (sic) you have made no 
mention of this in your letter of demand I conclude that you do not wish to address this issue. 
This behaviour is considered to be misconduct affecting your immediate release from employment with PEP community 
services.  I am writing to inform you that I will be releasing your annual leave entitlement, as well as payment for the 3rd, 
4th and 5th of February for payment to you.  I have already given direction for these payments to be made to you today.  
This final payslip will be posted to your home address. No additional payments will be made to you by PEP Community 
Services. 
With respect to your request for payment of a bonus made to me in writing on February 16th, for payment of a bonus, this 
request will not be granted. 
It is my hope that this matter can be resolved quickly and fairly for both PEP and yourself without the necessity to involve 
any third parties. 
It is the view of PEP Community Services Inc. that upon completion of these payments the matter will be considered 
finalised.” 

(Exhibit A4) 
Email from the applicant to Mr Kieran sent 18 February 2010 at 10:22 pm 

“In response to email received:  1918/02/2010 (see below). 
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In the Letter of Demand, I was requesting a meeting with you for a “full resolution” to the matter at hand. This did not 
preclude discussion regarding the concerns you have over claims that you feel have been made wrongly. Your 
presumption that I am not willing to discuss this matter is incorrect. 
As I refute your allegations that I have falsely invoiced DEEWR and that the claims made were not ‘valid’, I have sought 
legal advice in regards to your move to have me dismissed for misconduct. I have been informed that it is on the onus of 
the employer to prove such an accusation. On this basis, I would like to request, in writing, the specific allegations of 
PEP’s claim for misconduct, including a list of the apparent false invoicing to DEEWR and the evidence to suggest that 
these claims were made incorrectly. 
Once I have received your statement to the claim for misconduct, I will seek further legal advice and will then reply to 
your statement, with a ‘Right of Reply’ against these allegations. 
My expectation is that there will be no grounds for misconduct and that PEP will still be liable for my two weeks (sic) 
notice in lieu, and potentially still obligated to pay my Performance Bonus of $7500.00. 
I intend to follow this process, ‘in good faith’ with the aim for a full resolution that both parties agree to outside of the 
legal system and hope that PEP opts to do the same. However, I will consider proceeding down a legal pathway if we 
cannot come to an agreeable resolution, within a reasonable time frame. 
I therefore request that a Statement of Claim for Misconduct as set out above be forwarded to me in hard copy to my 
home address ([applicant’s address]) within 7 days. I will, accordingly reply to this claim in a standard Right of Reply 
format within 7 days of receipt of said document. I then request that PEP responds to my Right of Reply within 7 days as 
to whether PEP intends to pursue the path of dismissal based on misconduct. I also request, that if PEP’s decision is to 
withdraw the allegation of misconduct, all withheld monies owed to me as per my Employment Contract are paid and 
finalised into my account within 7 days from the notice given to me of PEP’s decision. 
Again I reiterate, I am following this process in good faith, to resolve these issues as promptly as possible without legal 
intervention. 
I will await the Statement of Claim for Misconduct with an expectation that it will arrive at my home address by Friday 
26th February 2010. When received, I will consider the process of resolution to be in motion.” 

(Exhibit A4) 
Email from the applicant to Mr Kieran sent 19 February 2010 at 9:28 am 

“This email is to formalise our brief interaction yesterday and to request a meeting today. 
Yesterday afternoon 18/02/2010, I came to PEP and gave you the ‘Letter of Demand’ document, which you signed as 
receiving, setting out my complaint concerning PEP withholding monies owed to me – that under IR legislation and the 
Fair Work Act – PEP has no legal ground to do so.  These monies were due to be paid to me on 05/02/2010 as this was 
my final day I attended work. 
I have also requested that you contact me and meet to resolve this matter by COB today, otherwise I will be left with no 
alternative but to lodge my complaint with the Fair Work Ombudsman. 
As I have not yet heard from you to make an appointment, I am contacting you one final time to arrange to meet later this 
afternoon.  I can be available to meet with you anytime between 1.30pm-3.00pm, but will need about an hour’s notice to 
do so.  My contact number is [telephone number]. 
I will await your call. If I have not heard from you to arrange a meeting today by 2.00pm, I will assume that you are not 
wanting to resolve this matter outside of the legal system.” 

Letter from Mr Kieran to the applicant dated 25 February 2010 (formal parts omitted) 
“Further to your letter of the 19th of February 2010 I enclose details supporting our claims of misconduct.  In this instance 
PEP has identified 6 claims to DEEWR that have been identified as being supported by false evidence. These claims 
relate to 2 unique job seekers.  Each claim was processed in the ‘Employment Services System’ under your user name 
during the month of January. 
Claim ID – 294500662 in regards JSID 4246470008 
Claim ID – 295780782 in regards JSID 5538821309 
Claim ID – 295781061 in regards JSID 5538821309 
Claim ID – 295781276 in regards JSID 5538821309 
Claim ID – 295780760 in regards JSID 5538821309 
Claim ID – 295780716 in regards JSID 5538821309 
Claim 294500662 was made on 25th January 2010 in relation to work that was to have been performed by PEP in 
December 2009.  The attached ‘Gemma note’ shows the evidentiary support for the claim was written by Monica Wang 
the day after her computer access was cancelled (form attached). 
The remaining claims were made based on notes included on Gemma by another employee who did so under direct 
instruction from you.  The employee disclosed this information immediately and wishes to remain anonymous.  Further 
investigation has determined that an instruction to enter false information to Gemma was made by you to one other 
employee who did not comply with the instruction. This evidence will be retained by me for confidentiality reasons. 
As indicated previously it is not PEP’s intention to pursue this matter beyond our responsibility to DEEWR.  I will await 
your early response and reiterate my interest in achieving a timely conclusion to this matter with you directly.” 

(Exhibit A7) 
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A document titled Client Contact History: 
“3 Employment Assistance fees 

Client Contact History for period 
16/09/2009 – 16/02/2010 

Staff Comments 
Contact Date/ 

Duration (Hours:Mins) 
Method/ 
Funding Employer 

2015 [deleted information] JSID 5538821309 
Wang, Monica 23/12/2009 

00:30 
Phone 
CBF – Choice – fee 8 

 Confirmed employment remains at 15hrs and 15.94 per hour. JS still doing well. Explained our closing hours 
over the holidays. New EC to contact in January. 

Wang, Monica 24/11/2009 
00:30 

Phone 
CBF – Choice – fee 7 

 Contacted JS, confirmed still employed same hrs and rate as last contact. Informed client that I would be his 
contact now until the end of the year. 

Wang, Monica 22/10/2009 
00:30 

Phone 
CBF – Choice – fee 6 

 Contacted JS. Working 15hrs @ 15.94 per hour. Explained that I would be his contact until the new EC arrived. 
Discussed how work was going and JS said that he was getting used to the hob (sic). 

Bryant, Kylie 22/10/2009 
00:15 

Letter 
CBF – Choice  

 Letter sent informing Matthew that a new Consultant will be in touch soon. 
Bryant, Kylie 1/10/2009 

00:30 
Phone 
CBF - Choice 

 

 Spoke to Matthew regarding his new job. I asked how it was going? He replied that it has been great. I said I 
believe your supervisors (sic) name is Frank how has he been? He said “Frank is definitely a rough diamond.” I 
asked Matthew if he is doing three hours a day Monday to Friday. Matthew confirmed he was but told me he 
was sick today with what he thinks is some type of food poisoning. He said he had been shivering, shaking and 
vomiting and was aching all over. I suggested Matthew get himself to the Doctor. Matthew said if he wasn’t 
feeling any better by this afternoon he would be definitely going to the Doctors. I have suggested we meet next 
Wednesday and will give Matthew a call to arrange a time. 

Bryant, Kylie 21/09/2009 
00:15 

Fax 
CBF - Choice 

 

 Wage subsidy paperwork faxed to Victoria park. 
Bryant, Kylie 18/09/2009 

02:00 
Visit 
 

[employer name] 

 Travel included also had to wait for 30 minutes as a meeting Julia was at ran over time. Met with Julia to 
confirm that Matthew would be starting work on Monday the 21st of September. A wage subsidy was offered 
and all paper work was completed and signed. Julia was informed that if Matthew needed support in his 
employment his supervisor Frank could call me. Julia said she would pass all of Peps" (sic) details onto Frank. 

Bryant, Kylie 17/09/2009 
00:30 

Phone 
CBF - Choice 

 

 Spoke to Matthew and explained I had heard from Julia and she had told me they were offering him 15 hours of 
work each week. Matthew said “yes I start on Monday.” I congratulated him and explained I would be meeting 
with Julia on Friday to put a wage subsidy in place. I told Matthew he could contact me if he finds any issues in 
the workplace that he is unable to deal with. Matthew thanked me and I wished him well for Monday. 

Assistance start date – 20/5/09 
Total Contacts: 8  Total Duration (Hrs:Mins) 05:00  
Employment start date:  21/9/09. 
4 week – 18/10/09 
13 week 20/12/09 
####################### Page 1 of 1 Gemma Report ID: 104” 

(Exhibit A7) 
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A document titled Application for Leave Form 
“PEP Community Services Incorporated 

Application for Leave Form 
This is a request only. 

To be completed at least two weeks prior to leave and to be approved by the HR Manager. 

Name: Monica Wang   
Leave Type:    
Annual…………………………………………….. X  
Long Service…………………………………….....  
Bereavement/Compassionate Leave…………….....  
Sickness……………………………………………  

Doctor’s Certificate…………………….....  
Personal/Carers Leave……………………………..  
Rostered day off…………………………………...  
Leave without pay…………………………………  
Leave Period:    
Date from: 23.12.2009______________ 

(First day of leave) 
To 24.12.2009___________ 

(Last day of leave) 
Number days:   2___________ 
Number of hours (if not a full day): ____________ 
Number of public holidays during leave period: ____________ 
Number of TOIL days during leave period: ____________ 
Advance payment Options where leave exceeds 2 weeks: 

 Pay on normal days.  
 On the last day of work pay up to:_______________ (Enter last day of leave 

Remarks:   
Please pay on the pay ending 22.1.2009 

Employee’s signature:  (signed)  18/12/09 

Program Manager:  (signed)  18/12/09 

HR Manager Signature:    /    / 

(Exhibit A7) 
A document titled Employee Termination Checklist 

“Employee Termination Checklist 
Name: Monica Wang 
PEP Division:  
Date of last day at work:  

 Date item 
returned 
22.12.09 

Initialed (sic) 
by PEP Admin 
or Program 
Manger (sic) 

Comments 

Office keys " (initialled) OK 
Mobile phone and Hands free Car Kit " (initialled) OK 
Vehicle and car keys " (initialled) OK 
Computer " (initialled) OK 
IT Manager to complete    
Access to PEP Systems disabled " (initialled) OK 
Access to DEWR systems disabled " (initialled) OK 
Removed personal data from C drive " (initialled) OK 
Name removed from email lists (division and 
PEP and individual name) " (initialled) OK 

Email forwarded to division Admin " (initialled) OK 
Arrangements for last pay  Yes 

Cancellation of superannuation and Salary  Yes 
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Sacrifice: 

Manager signature (signed) ………………………… 
Employee signature: (signed) ………………………. 

(Exhibit A7) 
139 I find that on 17 February 2010 the applicant received a letter from Mr Kieran dated 16 February 2010 advising her that the 

two weeks’ pay in lieu of notice due to her for the remainder of her notice period was being withheld by the respondent 
because of inconsistencies in some of the respondent’s claims for payment to DEEWR.  Mr Kieran advised the applicant at the 
time that this would be the case until this matter was resolved with the applicant (see Exhibit A5).  I find that no discussions 
ever took place between Mr Kieran and the applicant about these inconsistencies and I find that Mr Kieran then informed the 
applicant that she was summarily terminated by email sent to her on the evening of 18 February 2010.  The applicant was also 
advised at the time that apart from paying annual leave entitlements due to her and her normal pay up to 5 February 2010 no 
other payments would be made to the applicant (Exhibit A4).  Mr Kieran gave evidence that he determined that it was 
appropriate not to pay the applicant the balance of the notice period due to her because the applicant had breached her 
obligations under her contract of employment by making false entries into the respondent’s accounts and records.  He also 
maintained that the applicant had misconducted herself because she had been dishonest with respect to notes made about client 
contact in the Gemma system in order to make false claims for payment on behalf of the respondent.  Specifically, she had 
instructed Ms Cabales to enter false notes onto the respondent’s Gemma system. 

140 It is common ground that the applicant did not attend work from 6 to 19 February 2010 at the respondent’s initiative and the 
applicant’s contract allowed for a payment to be made to the applicant in lieu of working her notice period.  There was also no 
dispute and I find that the applicant’s contract of employment includes an express term which states, under the clause headed 
‘Termination and Resignation’, that the respondent has the right to dismiss the applicant without notice for serious misconduct.  
The applicant’s contract of employment under this heading also states that when an employee is so dismissed the employee is 
entitled to be paid for the time worked up to the time of dismissal and any entitlements accrued to such time. 

141 The respondent claims that as the applicant misconducted herself it was appropriate not to pay her two weeks’ pay in lieu of 
notice for the period 6 to 19 February 2010.  Even if it was the case that the applicant misconducted herself which resulted in 
her summary termination on or about the evening of 18 February 2010, which I do not find was the case for reasons which 
follow, the applicant’s contract of employment with the respondent expressly requires the respondent to pay her for the period 
up to dismissal when an employee is summarily terminated which in this instance was the evening of 18 February 2010.  The 
applicant did not attend work between 6 and 19 February 2010 inclusive at the respondent’s initiative and the applicant gave 
evidence, which I accept, that she was prepared to work this period.  As the applicant was not terminated until the evening of 
18 February 2010 and as the respondent was required to pay the applicant any monies owed to her up to her termination under 
the terms of the ‘Termination and Resignation’ clause of the applicant’s contract of employment with the respondent and when 
taking into account equity, good conscience and the substantial merits of this case I find that the applicant is entitled to be paid 
for the remaining notice period due to her up to and including 19 February 2010.  In my view the applicant should be paid up 
to and including 19 February 2010 as the applicant was terminated after the close of business on 18 February 2010. 

142 If I am wrong in reaching this conclusion, which I do not concede, as I have found for the reasons set out below that the 
applicant was unfairly dismissed then the applicant was entitled to be paid for the remainder of her notice period in any event. 

143 I will therefore issue an order that the applicant be paid the two weeks’ notice that she is seeking in the amount of $3,076.48. 
144 There was no dispute and I find that the applicant was summarily terminated by the respondent for misconduct on the evening 

of 18 February 2010.  In cases where an employee is summarily dismissed for misconduct the onus is on the applicant to 
demonstrate that the dismissal was unfair on the balance of probabilities.  However, there is an evidential onus upon the 
respondent to prove that summary dismissal is justified (see Newmont Australia Ltd v The Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers [op cit]).  The question of whether a person is guilty of misconduct justifying 
summary dismissal is essentially a question of fact and degree (Robe River Iron Associates v Construction, Mining Energy, 
Timberyards, Sawmills and Woodworkers Union of Australia – Western Australian Branch & Ors [1995] 75 WAIG 813 at 
819).  In most cases the employee should be given an opportunity to defend allegations made against them.  In Bi-Lo Pty Ltd v 
Hooper at page 229 the Full Bench of the South Australian Commission observed: 

“Where the dismissal is based upon the alleged misconduct of the employee, the employer will satisfy the evidentiary 
onus which is cast upon it if it demonstrates that insofar as was within its power, before dismissing the employee, it 
conducted as full and extensive investigation into all of the relevant matters surrounding the alleged misconduct as was 
reasonable in the circumstances; it gave the employee every reasonable opportunity and sufficient time to answer all 
allegations and respond thereto; and that having done those things the employer honestly and genuinely believed and had 
reasonable grounds for believing on the information available at that time that the employee was guilty of the misconduct 
alleged; and that, taking into account any mitigating circumstances either associated with the misconduct or the 
employee’s work record, such misconduct justified dismissal.  A failure to satisfactorily establish any of those matters 
will probably render the dismissal harsh, unjust or unreasonable.” 

145 On the facts as I find them I am satisfied, at least on balance that the respondent has not demonstrated that the applicant was 
guilty of gross misconduct justifying summary dismissal.  Further, I am satisfied that the applicant was treated unfairly and 
harshly because she was not given sufficient opportunity to defend herself against the allegations relied upon to effect her 
termination.  She was not afforded “a fair go all round” (see Undercliffe Nursing Home v Federated Miscellaneous Workers’ 
Union of Australia, Hospital, Service  and Miscellaneous, WA Branch (1985) 65 WAIG 385). 

146 I find that in mid February 2010 Mr Kieran became aware that the veracity of some of the respondent’s claims for payments 
made to DEEWR in January 2010 was questionable and he was concerned that some of these claims for payment lodged by the 
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applicant may put the respondent’s contract with DEEWR at risk.  I find that after speaking to Ms Cabales, Mr Kieran formed 
the view that some of these claims arose due to the applicant requiring her and other employees to put false evidence into the 
respondent’s record keeping Gemma system and he was concerned that this work may not have been completed.  I also accept 
Mr Kieran’s evidence that in particular, after reviewing claims made to DEEWR by the respondent in January 2010, he 
believed that an entry for work undertaken by Ms Wang in the respondent’s Gemma system had been made using her name 
after her final day of employment with the respondent and this put into doubt a number of claims for this job seeker in January 
2010.  In contrast the applicant denied that she required Ms Cabales to make any false entries onto the respondent’s Gemma 
system and she maintained that all claims to DEEWR were legitimate and could only be made by the respondent by following 
a specific process, which occurred in each instance whilst she was employed by the respondent, and she maintained that claims 
to DEEWR were not based solely on notes contained on the respondent’s Gemma system. 

147 Mr Kieran formed the view that the applicant had misconducted herself by requiring at least one employee to put false 
information onto the Gemma system and as a result of this he concluded that false claims may have been lodged by the 
applicant with DEEWR for payment.  I find that Mr Kieran made insufficient enquiries about these issues and about work 
completed by the respondent with respect to the job seeker referred to in the entry under the heading of Ms Wang dated 
23 December 2009.  I find that there was uncertainty as to whether or not the claims made to DEEWR with respect to the job 
seekers the subject of the applicant’s termination were based on false claims.  It was not in dispute and I find that the 
respondent’s Gemma system was able to be accessed by a number of persons and I also accept the applicant’s evidence, which 
was not disputed, that claims for payment made to DEEWR were based on information contained in the respondent’s records 
whereby a timesheet was filled out and signed off by a client and were not solely based on information contained in the 
Gemma notes and she was not the only employee who made claims for payment to DEEWR.  In the circumstances I therefore 
find that the respondent has not established that it had sufficient reason to form the view that the applicant has misconducted 
herself with respect to requiring Ms Cabales and possibly other employees to make false entries onto the respondent’s Gemma 
system and that false claims for payment were made to DEEWR or that the applicant made claims to DEEWR based on work 
that was not undertaken by the respondent. 

148 I find that the applicant was denied procedural fairness and natural justice given the manner of her termination.  I find that 
prior to the applicant’s termination the respondent did not give the applicant any opportunity to respond to its view that the 
applicant had misconducted herself nor did it give the applicant reasons for forming this view to which she could respond 
which the respondent relied on to effect her termination.  Even though Mr Kieran referred to wanting to have discussions with 
the applicant about concerns he had with her behaviour in his letter to her dated 16 February 2010, which was received by the 
applicant on 17 February 2010, he had the opportunity to do so when it appears the applicant and Mr Kieran met on 
18 February 2010 when the applicant handed him correspondence but no discussions eventuated.  It was also the case that 
details about the applicant’s alleged behaviour were only provided to her several days after she was terminated and I accept the 
applicant’s evidence and I find that this information was vague nor did it give the applicant sufficient opportunity to respond to 
the allegations against her which were relied on by the respondent to terminate her.  In any even by this point in time the 
applicant had already been terminated. 

149 I therefore conclude that the respondent did not have sufficient reason to summarily terminate the applicant and that in all of 
the circumstances her termination was unfair (see Undercliffe Nursing Home v Federated Miscellaneous Workers Union of 
Australia, Hospital Service and Miscellaneous WA Branch [op cit]). 
2. The applicant’s claim for a bonus 

150 The applicant is claiming $7,500 net by way of a performance bonus which she says is due to her under her contract of 
employment. 

151 The relevant sections of the applicant’s contract of employment with respect to this claim are as follows (Exhibit A1): 
“REMUNERATION 
Your commencing base salary will be $80,000 per annum plus superannuation at the government mandated rate (currently 
9% of base salary).  A fully maintained company car will be made available to you.  Additionally you will receive the 
following work tools: 

mobile phone 
laptop 
wireless broadband. 

You will also receive a $7,500 bonus based on the performance of your team. 
Your after tax remuneration will be paid into a bank account nominated by you each fortnight.  It is your obligation to 
provide us with the correct bank details and advise us promptly if there are any changes to those details. 
PEP is able to salary sacrifice and an example of how you may like to salary package is set out below. 
Base salary: $63,950.00 
Salary sacrifice option: $16,050.00 (tax free component) 
Total: $80,000.00 
PERFORMANCE REVIEW 
Your performance will be reviewed and discussed with you at intervals at least annually.  This is an important opportunity 
for formal two-way communication about your performance, job content, training and future development.  It will include 
setting of objectives and, on occasions, adjustment of the accountabilities and responsibilities expected of your position. 
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REMUNERATION REVIEW 
Your remuneration will be reviewed at least annually.  This review will take into account your performance review 
outcomes, as well as PEP’s financial position and prospects.” 

152 It is clear and I find that the provision headed “Remuneration” of the applicant’s contract of employment provides that she be 
entitled to a bonus of $7,500 based on the performance of her team which consisted of approximately 13 employees working 
under the DEN contract and two employees who worked under the Jobsmart contract.  I find that given the terms of the 
applicant’s contract of employment under the heading of “Remuneration” that the payment of a bonus to the applicant was a 
discretionary payment.  I also note that there was no set timeframe within which the performance of the applicant’s team was 
to be assessed and there was no express indicia in place to assess the performance of the applicant’s team. 

153 The law with respect to the exercise of discretion in relation to a benefit due to an employee in the form of a bonus under the 
terms of a contract was recently canvassed in Eshuys v St Barbara Limited [2011] VSC 125 (6 April 2011).  In this decision at 
paragraph 104 reference is made to the case of Clarke v Nomura International Plc [2000] IRLR 766 as follows: 

“104 In Clark’s case, the plaintiff had been employed by the defendants under an agreement, which entitled him to 
payment of a basic annual salary, together with a bonus which, according to the terms contained in the plaintiff’s letter of 
employment, was “not guaranteed in any way, and is dependent upon individual performance ... “. (sic)  The plaintiff’s 
employment was terminated by the defendant during the second year of his employment with the defendant. At that stage, 
he had earned substantial profits for the company during the relevant period. Nevertheless, the defendant decided not to 
award the plaintiff a bonus. The High Court, comprising the Queen’s Bench Division, upheld the claim by the plaintiff, 
holding that the defendant had breached its contract with the plaintiff, by not awarding him a discretionary bonus for the 
nine month period before his dismissal. 
105 In reaching that conclusion, Burton J considered that the defendant, in assessing the bonus payable to the plaintiff, 
was obliged not to do so “irrationally or perversely (or capriciously)”.[6] In prescribing that standard of conduct for the 
exercise of the discretion, his Honour stated: 

“... the employer’s discretion is in any event, as a result of the authorities, not unfettered, as both sides have 
accepted to be the law in this case. Even a simple discretion whether to award a bonus must not be exercised 
capriciously ... or without reasonable or sufficient grounds ... I do not consider that either of these definitions of 
the obligation are entirely apt, when considering whether an employer was in breach of contract in having 
exercised a discretion which on the face of the contract is unfettered or absolute, or indeed even one which is 
contractually fettered such as the one here considered. Capriciousness, it seems to me, is not very easy to define 
... It can carry with it aspects of arbitrariness or domineeringness, or whimsicality and abstractedness. On the 
other hand the concept of ‘without reasonable or sufficient grounds’ seems to be too low a test. I do not consider 
it is right that there be simply a contractual obligation on an employer to act reasonably in the exercise of the 
discretion, which would suggest that the court can simply substitute its own view for that of the employer. My 
conclusion is that the right test is one of irrationality or perversity (of which caprice or capriciousness would be 
a good example) ie that no reasonable employer would have exercised his discretion in this way. ... Such test of 
perversity or irrationality is not only one which is simple, or at any rate simpler, to understand and apply, but it 
is a familiar one, being that regularly applied in the Crown Office or, as it is soon to be, the Administrative 
Court. In reaching its conclusion, what the court does is thus not to substitute its own view, but to ask the 
question whether any reasonable employer could have come to such a conclusion.”[7]” 

154 Based on the evidence of Ms Ophel, I find that the respondent’s custom and practice for awarding a bonus at the time the 
applicant was employed by the respondent was by way of a review made by the CEO and the CFO, however this review did 
not take place with respect to the applicant’s performance.  I accept that the applicant made efforts to resolve the issue of the 
payment of a bonus to her prior to ceasing employment with the respondent, initially with Mr Haupt and then Mr Kieran, 
however she did not receive confirmation from either of them that paying her the bonus in her contract was being contemplated 
by the respondent, which is unfortunate. 

155 Notwithstanding that the respondent did not undertake a review of the performance of the applicant’s team to determine if the 
applicant was entitled to be paid the bonus in her contract of employment I am unable to conclude in all of the circumstances 
of this case that the respondent should have paid the applicant the bonus that she is seeking and I find that the respondent did 
not act unreasonably by not paying the applicant the bonus provided for in her contract of employment. 

156 Apart from the applicant the only witness to give direct evidence about the basis upon which any bonus would be paid to the 
applicant with respect to her team’s performance was Ms Ophel.  The applicant maintained that a range of factors were 
relevant to the payment of a bonus to her with respect to her team’s performance.  One of these was the DEN star rating, which 
was corroborated by Ms Ophel, and the applicant also gave evidence which I accept that she was required to and did put in 
place initiatives which resulted in her team performing more cohesively and productively during her employment with the 
respondent.  Ms Ophel corroborated the applicant’s claim that her team’s performance improved during the applicant’s 
employment with the respondent and she gave evidence that the applicant’s staff were more positive, team building had 
occurred and staff training plans had been put in place by the applicant.  Mr Kieran on the other hand gave evidence that client 
placements were low in the months immediately prior to the applicant’s cessation of employment with the respondent and he 
observed that in the two weeks prior to the applicant ceasing work with the respondent that the applicant’s team was fractured 
and was experiencing disharmony.  It was also the case that Mr Kieran and Ms Cabales gave evidence, which I accept, that the 
applicant’s team was fractured and dysfunctional in December 2009 and January 2010 and Mr Kieran asked the applicant not 
to work out her full notice period based on complaints about her from some of her staff. 

157 Even if the respondent had reviewed the performance of the applicant’s team in January 2010 I am not convinced that the 
applicant could demonstrate that during the six months that she supervised and worked with her team, which included a period 
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of sick leave for seven weeks, that there had been a sufficient improvement in her team’s performance to warrant payment of 
the bonus to her.  There was a dispute between the parties as to whether or not the respondent’s DEN star rating had improved 
as at December 2009 however, even if there was an improvement to the star rating, which was unclear on the evidence before 
me, this was only one factor relevant to an improvement in the performance of the applicant’s team.  The applicant worked for 
the respondent for a relatively short period within which to demonstrate significant changes to team performance and for seven 
weeks of this period she was on sick leave during which the applicant had minimal direct contact with her team.  Furthermore, 
Ms Ophel only worked with the applicant for a period of approximately three months of the applicant’s employment with the 
respondent, which was a very short period for her to judge ongoing and consistent improvements in the performance of the 
applicant’s team.  I also note that there was a substantial conflict in the evidence about any improvements in the performance 
of the applicant’s team.  I therefore find that the respondent did not act unreasonably, nor did it err in its discretion when it 
declined to pay the applicant the bonus of $7,500 included in her contract of employment after the applicant asked Mr Kieran 
for this payment in February 2010.  This part of the applicant’s application will therefore be dismissed. 

158 Given my above findings, an order will issue that the applicant be paid $3,076.48 being two weeks’ pay in lieu of notice and 
this application will otherwise be dismissed. 

 
 

2011 WAIRC 00417 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ANNETTE ONUOHA 
APPLICANT 

-v- 
PEP COMMUNITY SERVICES INC. 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 14 JUNE 2011 
FILE NO/S B 32 OF 2010 
CITATION NO. 2011 WAIRC 00417 
 
Result Upheld in part 
Representation 
Applicant Mr P King (as agent) 
Respondent Mr G Atkins (of counsel) 
 

Order 
HAVING HEARD Mr P King as agent on behalf of the applicant and Mr G Atkins of counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby: 

1. DECLARES that the respondent denied the applicant a benefit under her contract of employment. 
2. ORDERS that the respondent pay the applicant $3,076.48 gross within seven days of the date of this order. 
3. ORDERS that the application be and is hereby otherwise dismissed. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00430 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JODY TRAPPITT 
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DATE MONDAY, 20 JUNE 2011 
FILE NO/S B 88 OF 2010 
CITATION NO. 2011 WAIRC 00430 
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Result Application discontinued 
Representation 
Applicant Mr K Trainer (as agent) 
Respondent Mr G McCorry (as agent) 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 29 June 2010 and 12 July 2010 the Commission convened conferences for the purpose of conciliating 
between the parties;  
AND WHEREAS at the conclusion of the conferences no agreement was able to be reached between the parties; 
AND WHEREAS the matter was listed for directions hearing on 27 October 2010; 
AND WHEREAS on 8 November 2010 the Commission issued an order directing the parties to provide written submissions on the 
employment relationship between the applicant and the respondent and the jurisdictional issue raised by the respondent; 
AND WHEREAS on 15 December 2010 the Commission convened a further conference; 
AND WHEREAS at the conclusion of the conference no agreement was able to be reached between the parties; 
AND WHEREAS the matter was set down for hearing on 10 and 11 February 2011 in Albany; 
AND WHEREAS the applicant requested and was granted an adjournment; 
AND WHEREAS the matter was listed for jurisdictional hearing on 1 April 2011; 
AND WHEREAS the Commission, with the consent of the parties, adjourned the hearing into a conference and an agreement was 
reached between the parties at that conference; 
AND WHEREAS on 12 April 2011 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00419 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CHRISTOS TRIANTOPOULOS 
APPLICANT 

-v- 
SHELL COMPANY OF AUSTRALIA LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 14 JUNE 2011 
FILE NO/S B 54 OF 2010 
CITATION NO. 2011 WAIRC 00419 
 

Result Application dismissed by consent 
Representation 
Applicant Mr P Mullally as agent 
Respondent Mr T Caspersz of counsel and with him Mr D Scanlan of counsel 
 

Order 
HAVING heard Mr P Mullally as agent on behalf of the applicant and Mr T Caspersz of counsel on behalf of the respondent and by 
consent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby dismissed. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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2011 WAIRC 00429 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JOHN ERIC SKOGLIE 
APPLICANT 

-v- 
TOM PRICE BAKERY 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 20 JUNE 2011 
FILE NO/S U 9 OF 2011 
CITATION NO. 2011 WAIRC 00429 
 

Result Application discontinued 
Representation 
Applicant Mr J E Skoglie 
Respondent Ms M Ivanovski (of counsel) 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 1 March 2011 and 31 March 2011 the Commission convened conferences for the purpose of conciliating 
between the parties;  
AND WHEREAS at the conclusion of the conference held on 31 March 2011 agreement was reached between the parties; 
AND WHEREAS on 7 June 2011 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00489 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SHEVAUGHAN WILD 
APPLICANT 

-v- 
LEIGH SHULTZ TRADING AS URBANISTAR 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 11 JULY 2011 
FILE NO/S U 44 OF 2011 
CITATION NO. 2011 WAIRC 00489 
 

Result Application discontinued 
Representation 
Applicant Ms S Wild 
Respondent Mr L Shultz 
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Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 5 May 2011 and 7 June 2011 the Commission convened conferences for the purpose of conciliating between 
the parties;  
AND WHEREAS at the conclusion of the conference held on 7 June 2011 agreement was reached between the parties; 
AND WHEREAS on 28 June 2011 the applicant the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00472 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES FAYE VICTORIA WILLS 
APPLICANT 

-v- 
DAVID WILLIAMS T/AS HEALTHY LIFE CARINE 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 5 JULY 2011 
FILE NO/S U 90 OF 2011 
CITATION NO. 2011 WAIRC 00472 
 

Result Application Discontinued by leave 
Representation 
Applicant Ms R Consentino of counsel 
Respondent Mr D Williams 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SECTION 29(1)(b)—Notation of— 
Parties Number Commissioner Result 

Nikki Lawson Ocean Keys Dental B 27/2011 Chief Commissioner A R 
Beech 

Discontinued 

Nikki Lawson Ocean Keys Dental U 27/2011 Chief Commissioner A R 
Beech 

Discontinued 
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CONFERENCES—Notation of— 
Parties Commissioner Conference 

Number 
Dates Matter Result 

The Civil Service 
Association of 
Western Australia 
Incorporated 

The Under 
Treasurer, 
Department of 
Treasury and 
Finance 

Scott A/SC PSAC 
27/2009 

19/10/2010 
 

Dispute re status of 
employment of 
union member 

Agreement 
reached 

The Minister for 
Health in his 
incorporated 
capacity under s.7 
of the Hospitals and 
Health Services Act 
1927 (WA) as:   i.  
the Hospitals 
formerly comprised 
in the Metropolitan     
Health Services  

The Liquor, 
Hospitality and 
Miscellaneous 
Union, Western 
Australian Branch 

Harrison C C 45/2010 8/12/2010 
6/04/2011 
 

Dispute re relief 
leave responsibilities 
of Hospital Sterile 
Service Department 

Discontinued 

The Minister for 
Health incorporated 
as the Board of the 
hospitals formerly 
comprised in the 
Metropolitan Health 
Services Board, 
under s7 of the 
Hospitals and 
Health Services Act 
1927 (WA) 

Australian Nursing 
Federation 
Industrial Union of 
Workers Perth 

Scott A/SC C 29/2011 4/05/2011 
17/05/2011 
 

Dispute re 
bargaining of new 
agreement  

Discontinued 

 
 

CORRECTIONS— 

2011 WAIRC 00473 
COUNTRY HIGH SCHOOL HOSTELS AUTHORITY RESIDENTIAL COLLEGE SUPERVISORY STAFF GENERAL 

AGREEMENT 2011 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, THE 
COUNTRY HIGH SCHOOL HOSTELS AUTHORITY 

APPLICANTS 
-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE TUESDAY, 5 JULY 2011 
FILE NO PSAAG 8 OF 2011 
CITATION NO. 2011 WAIRC 00473 
 

Result Order issued 
Representation 
Civil Service Association of Western Australia Ms J O’Keefe  
The Country High School Hostels Authority Ms H Dooley as agent 
 

Correcting Order 
HAVING heard Ms J O’Keefe on behalf of The Civil Service Association of Western Australia Incorporated and Ms H Dooley as 
agent of The Country High School Hostels Authority, and being advised that the Country High School Hostels Authority 
Residential College Supervisory Staff General Agreement as registered by order of 28 June 2011 contained some errors the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 
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 THAT the order of the Commission of 28 June 2011 deposited in the Office of the Registrar on 28 
June 2011 be and is hereby corrected in the terms of the attached Schedule.  

(Sgd.)  S J KENNER, 
 Commissioner, 
[L.S.] Public Service Arbitrator. 

SCHEDULE 
1.  Schedule 2 – Salaries: Delete this schedule and insert the following in lieu thereof: 

SCHEDULE 2 – SALARIES 
 

 
2010 
salary 
rates 

From 15 April 
2011 

25% 
loading 
over 46 
weeks 

From 13 April 
2012 

25% 
loading 
over 46 
weeks 

From 12 April 
2013 

25% 
loading 
over 46 
weeks 

 $ pa $ pa $ pa $ pa $ pa $ pa $ pa 

Supervisors 
1st year of service 38,070 39,498 8,707 41,078 9,056 42,824 9,440 
2nd year of service 38,519 39,963 8,810 41,562 9,162 43,328 9,552 

3rd year of service or 
thereafter 38,968 40,429 8,912 42,046 9,269 43,833 9,663 

Senior Supervisors 

Grade A: 0 – 20 
1st year of service 38,968 40,429 8,912 42,046 9,269 43,833 9,663 

Grade B: 21 – 80 
1st year of service 42,139 43,719 9,638 45,468 10,023 47,400 10,449 

2nd year of service 
or thereafter  43,644 45,281 9,982 47,092 10,381 49,093 10,822 

Grade C: - 81 – 130 
1st year of service 44,577 46,249 10,195 48,099 10,603 50,143 11,054 

2nd year of service 
or thereafter 45,265 46,962 10,353 48,840 10,767 50,916 11,224 

Grade D: 131 – 200 
1st year of service 45,694 47,408 10,451 49,304 10,869 51,399 11,331 

2nd year of service 
or thereafter 45,799 47,516 10,475 49,417 10,894 51,517 11,357 

Grade E: 201 – 300 

1st year of service 46,191 47,923 10,564 49,840 10,987 51,958 11,454 

2nd year of service 
or thereafter 46,715 48,467 10,684 50,406 11,112 52,548 11,584 

College Managers 
Grade A: 0 – 20 
1st year of service 48,526 50,346 11,099 52,360 11,543 54,585 12,033 

Grade B: 21 – 80 
1st year of service 49,614 51,475 11,348 53,534 11,801 55,809 12,303 
2nd year of service 51,199 53,119 11,710 55,244 12,178 57,592 12,696 
3rd year of service 52,423 54,389 11,990 56,565 12,470 58,969 13,000 

4th year of service or 
thereafter 52,994 54,981 12,120 57,180 12,605 59,610 13,141 
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2010 
salary 
rates 

From 15 April 
2011 

25% 
loading 
over 46 
weeks 

From 13 April 
2012 

25% 
loading 
over 46 
weeks 

From 12 April 
2013 

25% 
loading 
over 46 
weeks 

 $ pa $ pa $ pa $ pa $ pa $ pa $ pa 

Grade C: 81 – 130 
1st year of service 54,213 56,246 12,399 58,496 12,895 60,982 13,443 
2nd year of service 54,527 56,572 12,471 58,835 12,970 61,335 13,512 

3rd year of service or 
thereafter 56,040 58,142 12,817 60,468 13,330 63,038 13,897 

 

 
2010 
salary 
rates 

From 15 April 
2011 

25% 
loading 
over 46 
weeks 

From 13 April 
2012 

25% 
loading 
over 46 
weeks 

From 12 April 
2013 

25% 
loading 
over 46 
weeks 

 $ pa $ pa $ pa $ pa $ pa $ pa $ pa 
College Managers 

Grade D: 131 – 200 
1st year of service 56,603 58,726 12,946 61,075 13,464 63,671 14,036 
2nd year of service 57,740 59,905 13,206 62,301 13,734 64,949 14,318 
3rd year of service or 
thereafter 59,061 61,276 13,508 63,727 14,048 66,435 14,645 

Grade E: 201 – 300 
1st year of service 60,507 62,776 13,839 65,287 14,392 68,062 15,004 
2nd year of service 61,954 64,277 14,170 66,848 14,736 69,689 15,363 
3rd year of service or 
thereafter 63,403 65,781 14,501 68,412 15,081 71,320 15,722 

 
Casual and Part-Time Supervisory Staff Hourly Rates of Pay 
(25% Loading Excluded)  
 

 2010 salary rates From 15 April 2011 From 13 April 2012 From 12 April 2013 

Part-time  
Supervisory Staff $/hour $/hour $/hour $/hour 

1st year of service 19.46 20.19 21.00 21.89 
2nd year of service 19.69 20.43 21.25 22.15 
3rd year of service 19.92 20.67 21.50 22.41 
 
Casual Supervisory Staff 
(includes 20% casual 
Loading) 

23.35 24.23 25.20 26.27 

For the purposes of calculating part-time and casual hourly rates of pay (25% loading allowance excluded) the following formulae 
will apply: 
Part-Time Supervisor 
Annual base salary x 12 divided by 313 = fortnightly base salary 
Fortnightly base salary divided by 75 = hourly salary. 
Casual Supervisor 
Part-time hourly salary + 20% loading = casual hourly salary. 
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2011 WAIRC 00506 
COUNTRY HIGH SCHOOL HOSTELS AUTHORITY RESIDENTIAL COLLEGE SUPERVISORY STAFF GENERAL 

AGREEMENT 2011 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, THE 
COUNTRY HIGH SCHOOL HOSTELS AUTHORITY 

APPLICANTS 
-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE MONDAY, 11 JULY 2011 
FILE NO PSAAG 8 OF 2011 
CITATION NO. 2011 WAIRC 00506 
 

Result Order issued 
Representation 
Civil Service Association of Western Australia Ms J O’Keefe and with her Ms J Gaines 
The Country High School Hostels Authority Ms H Dooley as agent 
 

Correcting Order 
HAVING heard Ms J O’Keefe on behalf of The Civil Service Association of Western Australia Incorporated and Ms H Dooley as 
agent of The Country High School Hostels Authority and by consent the Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act, 1979 hereby orders – 

THAT the order of the Commission of 28 June 2011 deposited in the Office of the Registrar on 28 June 2011 be and is 
hereby corrected to operate on and from 27 June 2011.  

(Sgd.)  S J KENNER, 
 Commissioner, 
[L.S.] Public Service Arbitrator. 

 

PROCEDURAL DIRECTIONS AND ORDERS— 

2011 WAIRC 00440 
DISPUTE RE OUTSTANDING ISSUES TO BE FINALISED 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES UNITED FIREFIGHTERS UNION OF AUSTRALIA WEST AUSTRALIAN BRANCH 

APPLICANT 
-v- 
CHIEF OPERATIONS OFFICER - FIRE & EMERGENCY SERVICES AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 24 JUNE 2011 
FILE NO/S C 16 OF 2010 
CITATION NO. 2011 WAIRC 00440 
 

Result Application divided 
 

Order 
WHEREAS this application was lodged pursuant to s 44 of the Industrial Relations Act 1979 on 22 April 2010 whereby the United 
Firefighters Union of Australia, West Australian Branch (“the applicant”) sought the Commission’s assistance with respect to 
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negotiations with the Fire and Emergency Services Authority (“the respondent”) about issues arising out of firefighters using a new 
fire station on Wellington Street, East Perth (“the Perth Fire Station”); and 
WHEREAS the Commission set down a number of conferences in order to conciliate the issues in dispute; and 
WHEREAS following a conference held on 21 April 2011 the applicant was to provide a draft memorandum of matters to be 
referred for hearing and determination in relation to this application; and 
WHEREAS after receiving documentation from the parties with respect to the issues to be referred for hearing, on 2 June 2011 the 
Commission wrote to the parties by way of email attaching a final draft of the memorandum of matters to be referred for hearing 
and determination; and 
FURTHER the parties were advised that the Commission understood that only the matters in the final draft of the memorandum 
remained outstanding; and 
WHEREAS following receipt of correspondence from the respondent on 7 June 2011 and the applicant’s response to this 
correspondence received in the Commission on 13 June 2011 it is apparent that the parties require further time to deal with the 
remaining issues; and 
WHEREAS given this the Commission has formed the view that the application should be divided; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, and in 
particular s 27(1)(s), hereby orders: 

1. THAT application C 16 of 2010 be divided into two parts to be numbered CA 16 of 2010 and CB 16 of 2010 
respectively. 

2. THAT application CA 16 of 2010 be that part of application C 16 of 2010 that relates to the applicant’s claim 
that the respondent supply additional washing, showering and changing facilities separate from the existing 
bathrooms at the Perth Fire Station to reduce the risk of contamination of personnel and contamination of the 
living and working quarters at the station. 

3. THAT application CB 16 of 2010 be that part of application C 16 of 2010 which contains the remaining issues 
including Traffic Management, Configuration of Dormitories, sliding doors in the Locker Rooms and practice 
and procedures in the Engine Room as referred to in the Commission’s Order which issued on 3 May 2010. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00514 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES OWEN GRIFFITHS 
APPLICANT 

-v- 
BRIDGES PERSONAL INVESTMENT SERVICES - KING STREET 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 12 JULY 2011 
FILE NO/S B 30 OF 2011 
CITATION NO. 2011 WAIRC 00514 
 
Result Order issued 
Representation 
Applicant In person  
Bridges Financial Services Pty Limited Ms B Dent  
 

Order 
Having heard the applicant on his own behalf and Ms B Dent on behalf of Bridges Financial Services Pty Limited the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders –  

(1) THAT the Notice of Application be amended to delete the named respondent “Bridges Personal Investment 
Services –King Street” and insert in lieu thereof the name “William Temple trading as Bridges Personal 
Investment Services – King Street”. 

(2) THAT the applicant file and serve on the respondent the amended Notice of Application and a copy of this 
order within 14 days of the date of this order and file a Declaration of Service in accordance with the Industrial 
Relations Commission Regulations 2005. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 



1138 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

2011 WAIRC 00431 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SARAH WICKHAM 
APPLICANT 

-v- 
WACHS KIMBERLEY 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 20 JUNE 2011 
FILE NO/S B 73 OF 2011 
CITATION NO. 2011 WAIRC 00431 
 

Result Change of name of respondent 
Representation 
Applicant Ms S Wickham 
Respondent Mr M Aulfrey 
 

Order 
WHEREAS an application was filed in the Commission pursuant to s 29(1)(b)(ii) of the Industrial Relations Act 1979;  
AND WHEREAS the matter was listed for conference on 30 May 2011;  
AND WHEREAS the parties agreed that the respondent had been incorrectly named in the application; 
AND WHEREAS the parties agreed to amend the respondent’s name;  
AND WHEREAS the Commission formed the view that it was appropriate to make the amendment; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me, and by consent, hereby order: 

THAT the name WACHS Kimberley be deleted and The Minister for Health in his incorporated capacity under s.7 of the 
Hospitals and Health Services Act 1927 (WA) as the Hospitals formerly comprised in the Metropolitan Health Service 
Board, the Peel Health Services Board and the WA Country Health Service inserted in lieu thereof. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00413 
DISPUTE RE AWARD COVERAGE OF UNION MEMBERS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
WESLEY COLLEGE 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 13 JUNE 2011 
FILE NO/S C 14 OF 2011 
CITATION NO. 2011 WAIRC 00413 
 

Result Application discontinued by leave 
Representation 
Applicant Ms C Allen of counsel 
Respondent Mr M Jensen of counsel 
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Order 
Having heard Ms C Allen of counsel on behalf of the applicant and Mr M Jensen of counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders –  
 THAT the application be and is hereby discontinued. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00424 
PUBLIC SERVICE AND GOVERNMENT OFFICERS GENERAL AGREEMENT 2011 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED AND 

CURRICULUM COUNCIL OF WESTERN AUSTRALIA 
APPLICANTS 

CORAM CHIEF COMMISSIONER A R BEECH 
DATE THURSDAY, 16 JUNE 2011 
FILE NO. PSAAG 7 OF 2011 
CITATION NO. 2011 WAIRC 00424 
 

Result Direction that application may be listed prior to expiration of 14 days from date of publication 
 

Direction 
WHEREAS on 10 June 2011 The Civil Service Association of Western Australia and Curriculum Council of Western Australia 
together applied to the Commission for registration of the Public Service and Government Officers General Agreement 2011; 
AND WHEREAS the Commission received a verbal request on 15 June 2011 that a direction be issued pursuant to regulation 55(3) 
of the Industrial Relations Commission Regulations 2005 that the application may be listed for hearing before the expiration of 14 
days from the date of publication of the area and scope provisions in the Western Australian Industrial Gazette ("WAIG"); 
AND WHEREAS the Commission is of the view that the registration of the agreement within that 14 day period is not likely to 
affect persons other than the parties to it; 
NOW THEREFORE, I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, pursuant 
to regulation 55(3) hereby direct: 

THAT this application may be listed for hearing before the expiration of 14 days from the date of publication of the area 
and scope provisions in the WAIG. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 
 

2011 WAIRC 00432 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SARAH WICKHAM 
APPLICANT 

-v- 
WACHS KIMBERLEY 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 20 JUNE 2011 
FILE NO/S U 73 OF 2011 
CITATION NO. 2011 WAIRC 00432 
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Result Change of name of respondent 
Representation 
Applicant Ms S Wickham 
Respondent Mr M Aulfrey 
 

Order 
WHEREAS an application was filed in the Commission pursuant to s 29(1)(b)(ii) of the Industrial Relations Act 1979;  
AND WHEREAS the matter was listed for conference on 30 May 2011;  
AND WHEREAS the parties agreed that the respondent had been incorrectly named in the application; 
AND WHEREAS the parties agreed to amend the respondent’s name;  
AND WHEREAS the Commission formed the view that it was appropriate to make the amendment; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me, and by consent, hereby order: 

THAT the name WACHS Kimberley be deleted and The Minister for Health in his incorporated capacity under s.7 of the 
Hospitals and Health Services Act 1927 (WA) as the Hospitals formerly comprised in the Metropolitan Health Service 
Board, the Peel Health Services Board and the WA Country Health Service inserted in lieu thereof. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 

INDUSTRIAL AGREEMENTS—Notation of— 
Agreement 

Name/Number 
Date of 

Registration 
Parties Commissioner Result 

Country High 
School Hostels 
Authority 
Residential 
College 
Supervisory Staff 
General 
Agreement 2011 
PSAAG 8/2011 

28/06/2011 Civil Service 
Association of 
Western Australia 
Incorporated, The 
Country High 
School Hostels 
Authority 

(Not applicable) Commissioner S J 
Kenner 

Agreement 
registered 

Department for 
Child Protection 
Agency Specific 
Agreement 2011 - 
The PSAAG 
11/2011 

28/06/2011 Civil Service 
Association of 
Western Australia 
Incorporated, The 
Department For 
Child Protection 

(Not applicable) Commissioner S J 
Kenner 

Agreement 
registered 

Department of 
Corrective 
Services Youth 
Custodial 
Officers' General 
Agreement 2011 
PSAAG 15/2011 

6/07/2011 The Department of 
Corrective Services, 
The Civil Service 
Association of 
Western Australia 
Incorporated 

(Not applicable) Commissioner S J 
Kenner 

Agreement 
registered 

Department of the 
Attorney General 
Jury Officers 
Agreement 2011 
PSAAG 14/2011 

6/07/2011 The Civil Service 
Association of 
Western Australia 
Incorporated, The 
Department of the 
Attorney General 

(Not applicable) Commissioner S J 
Kenner 

Agreement 
registered 

Electorate and 
Research 
Employees 
General 
Agreement 2011 
PSAAG 10/2011 

28/06/2011 The President of the 
Legislative Council, 
The Speaker of the 
Legislative 
Assembly, The 
Civil Service 
Association of 
Western Australia 
Incorporated 

(Not applicable) Commissioner S J 
Kenner 

Agreement 
registered 
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Agreement 

Name/Number 
Date of 

Registration 
Parties Commissioner Result 

Employment Law 
Centre of WA 
(Inc.) Enterprise 
Bargaining 
Agreement 2010 
AG 12/2011 

30/06/2011 Employment Law 
Centre of WA (Inc 

Western Australian 
Municipal, 
Administrative, 
Clerical and Services 
Union of Employees 

Acting Senior 
Commissioner P 
E Scott 

Agreement 
registered 

Family Resource 
Employees and 
Parent Helpers 
General 
Agreement 2011  
PSAAG 13/2011 

6/07/2011 The Civil Service 
Association of 
Western Australia 
Incorporated, The 
Department For 
Child Protection, 
The Department for 
Communities 

(Not applicable) Commissioner S J 
Kenner 

Agreement 
registered 

Government 
Officers 
(Insurance 
Commission of 
Western 
Australia) 
General 
Agreement 2011 
PSAAG 16/2011 

6/07/2011 The Civil Service 
Association of 
Western Australia 
Incorporated, The 
Insurance 
Commission of 
Western Australia 

(Not applicable) Commissioner S J 
Kenner 

Agreement 
registered 

Public Service 
and Government 
Officers General 
Agreement 2011 
PSAAG 7/2011 

28/06/2011 The Civil Service 
Association of 
Western Australia 
Incorporated and 
ANOTHER 

(Not applicable) Commissioner S J 
Kenner 

Agreement 
registered 

Registered 
Nurses, Midwives 
and Enrolled 
Mental Health 
Nurses - 
Australian 
Nursing 
Federation - WA 
Health Industrial 
Agreement 2010 
AG 14/2011 

17/06/2011 The Australian 
Nursing Federation, 
Industrial Union of 
Workers Perth 

The Minister for 
Health in his 
incorporated capacity 
under s.7 of the 
Hospitals and Health 
Services Act 1927 
(WA) as the 
hospitals formerly 
comprised in the 
Metropolitan Health 
Services Board; the 
Pee 

Commissioner J 
L Harrison 

Agreement 
registered 

Rocky Bay Inc 
Industrial 
Agreement 2011 - 
2014 AG 15/2011 

8/07/2011 Rocky Bay 
Incorporated 

Liquor, Hospitality 
and Miscellaneous 
Union, Western 
Australian Branch 
AND OTHERS 

Commissioner S 
M Mayman 

Agreement 
registered 

School Support 
Officers 
(Government) 
General 
Agreement 2011 
PSAAG 9/2011 

28/06/2011 The Civil Service 
Association of 
Western Australia 
Incorporated, 
Department of 
Education 

(Not applicable) Commissioner S J 
Kenner 

Agreement 
registered 

Social Trainers 
General 
Agreement 2011 
PSAAG 12/2011 

28/06/2011 The Civil Service 
Association of 
Western Australia 
Incorporated, The 
Disability Services 
Commission 

(Not applicable) Commissioner S J 
Kenner 

Agreement 
registered 
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NOTICES—Appointments— 

2011 WAIRC 00512 
APPOINTMENT OF DESIGNATED DEPUTY REGISTRAR 
Acting with the authority of section 16(3) of the Industrial Relations Act and pursuant to section 95 of the Industrial Relations Act, 
I hereby designate Deputy Registrar Susan Bastian to be the Designated Deputy Registrar from and including 27 July 2011 and 
until further notice. 

 
PE SCOTT 
Acting Senior Commissioner 
12 July 2011 

 

PUBLIC SERVICE APPEAL BOARD— 

2011 WAIRC 00438 
APPEAL AGAINST THE DECISION MADE ON 25 NOVEMBER 2009 RELATING TO TERMINATION OF 

EMPLOYMENT. 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MITRE SAVINOVSKI 
APPELLANT 

-v- 
DEPARTMENT OF AGRICULTURE AND FOOD WA 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER S J KENNER - CHAIRMAN 
 MR J WRIGHTSON - BOARD MEMBER 
 MS M SOMERS - BOARD MEMBER 
DATE WEDNESDAY, 22 JUNE 2011 
FILE NO PSAB 28 OF 2009 
CITATION NO. 2011 WAIRC 00438 
 

Result Appeal dismissed 
Representation 
Appellant No appearance 
Respondent No appearance 
 

Order 
THERE having been no appearance on behalf of the applicant and there being no compulsion for the respondent to attend, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby dismissed for want of prosecution. 

(Sgd.)  S J KENNER, 
Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 
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RECLASSIFICATION APPEALS— 

2011 WAIRC 00434 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

CITATION : 2011 WAIRC 00434 
CORAM : PUBLIC SERVICE ARBITRATOR 

 COMMISSIONER S J KENNER 
HEARD : MONDAY, 24 JANUARY 2011 
DELIVERED : 21 JUNE 2011 
FILE NO. : PSA 42 OF 2010 
BETWEEN : VINCENT MARTELLI 

Applicant 
AND 
DEPARTMENT CORRECTIVE SERVICES 
Respondent 

 

CatchWords : Industrial Law (WA) - Reclassification appeal - Principles applied - Appliation granted - 
Order issued. 

Legislation :  Industrial Relations Act 1979 (WA) s 80E(2)(a) 
Result : Application granted.  Order issued. 
Representation: 
Applicant : Mr K Trainer as agent 
Respondent : Ms T Borwick and with her Ms J Rundle 
 

Case(s) referred to in reasons: 
Health Services Union of Western Australia (Union of Workers) v Director General of Health in Right of The Minister For Health 

as The Metropolitan Health Service at Pathwest Laboratory Medicine WA (2008) 88 WAIG 475; 
Metal Trades Award (Re Work Value Inquiry) (1967) 121 CAR 587; 
Wall v Department of Fisheries (2004) 84 WAIRC 3895. 
Case(s) also cited: 
Marie-Helene Mallet v Dept. of Consumer & Employment Protection (2009) 89 WAIG 705 

Reasons for Decision 
1 The applicant seeks a determination by the Public Service Arbitrator (‘the Arbitrator’) that his present Position Number 

006465 classified at Level 7 in the Offender Management and Professional Development Division (“the OMPD”) of the 
respondent be reclassified from Level 7 to Level 8.  The application is made in accordance s 80E(2)(a) of the Industrial 
Relations Act 1979 (“the Act”).  Proceedings of this kind relate to a claim in respect of a salary, range of salary or the title 
allocated to the office occupied by a government officer. 

2 It is also the case that these proceedings are essentially in the nature of an administrative review of the respondent’s decision. 
3 It is common ground that the Classification Review Committee of the respondent (“the CRC”) rejected the applicant’s 

reclassification request in October 2010. 
4 This application seeks to overturn that decision. 
Contentions 
5 On behalf of the applicant, Mr Trainer submitted that on the basis of the materials filed in the appeal, there is no doubt that the 

applicant’s position has undergone a substantial change in work value justifying a reclassification from Level 7 to Level 8.  To 
the extent that there may have been issues raised in the past as to procedural fairness, and other matters, given that an appeal is 
now before the Commission, those issues largely fall away. 

6 As to the merits, Mr Trainer said that the change in focus of the applicant’s position is from one that was “hands on” to one 
that occupies a strategically significant role in the respondent’s organisation.  A comparison of the former and revised JDF’s 
for the position highlights the substance of the changes in work value. 

7 For the respondent, Ms Borwick submitted that the decision of the respondent to not grant the applicant a reclassification is 
consistent with the application of its policies in relation to such matters.  Further, to the extent it is relevant, Ms Borwick 
contended that the applicant has been afforded a fair process. 

8 In terms of work value, it was submitted by the respondent that the applicant would need to demonstrate a dramatic change in 
the work value of the position to warrant a reclassification. Additionally, Ms Borwick contended that the applicant placed too 
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much emphasis on parity issues with other positions in the respondent and that there was a significant flow on potential in 
reclassifying the position. 

9 Overall, the respondent submitted that its original decision was correct and that the appeal should be dismissed.  However, 
should the Arbitrator uphold the applicant’s appeal, then it was submitted that the matter should be referred back to the 
respondent in order that the applicant can be given an opportunity to seek a personal reclassification. 

Evidentiary Material 

10 Both the applicant and the respondent filed a considerable amount of material in support of their respective positions.  Given 
the nature of this application, I will only provide a summary of the essential aspects of the evidentiary material necessary to 
deal with the appeal. 

11 On behalf of the applicant, Mr Martelli gave evidence and in doing so, referred, as contained in exhibit A1, to the history of his 
attempts at seeking a reclassification of his position as Divisional Business Services Manager – OMPD at the respondent (“the 
Position”). 

12 Mr Martelli has been in the Position since the establishment of the OMPD in February 2006.  The OMPD was established 
following the recommendations of the Mahoney Inquiry into offender management in Western Australia. The Division 
provides services to manage offenders in prison and in the community.  Additionally, the Division is involved in providing 
strategic policy advice, professional development and training services to the respondent’s staff. 

13 Mr Martelli said that the original Position was largely an operational one, involved in the preparation of financial reports, 
budgets, the Division’s business plan and some limited human resources functions. 

14 In early 2008, following the return of Ms Tang to her position of Deputy Commissioner OMPD, Mr Martelli said the focus and 
responsibilities of the position changed significantly.  The thrust of Mr Martelli’s evidence was that as a consequence of the 
requirements of the Deputy Commissioner, the job has become significantly more strategic in nature and is involved in the 
provision of strong leadership within the Division and leads and influences the business, financial management and 
performance of the Division as a whole. 

15 According to Mr Martelli, the position has evolved from, as he put it, a “hands on” role, to a far higher level strategic and 
leadership position in financial and budgetary matters for the Division. 

16 In particular, Mr Martelli emphasised that prior to 2008, all business and financial matters effectively bypassed the Position, 
and were dealt with by other senior corporate officers of the respondent or the Department of Treasury and Finance.  The 
position has changed such that all significant matters that have business or financial implications for the Division are sighted 
by him and are the subject of his commentary before being approved by the Deputy Commissioner. 

17 As a ‘third tier’ position, that being two levels below the respondent’s Chief Executive Officer, and having regard to internal 
relativities with corporate positions in the Adult Custodial Services (“ACS”) and Community Youth Justice (“CYJ”) Divisions 
of the respondent, a Level 8 classification is appropriate. 

18 Following the review of the JDF for the Position, as a part of the classification review process, Mr Martelli said that in addition 
to that just described, other increases in work value of his Position include: 

(a) the establishment of business cases, concept approvals and annual Budget submissions for the Division; 

(b) the directing, leading and supervising of Directorate Business Managers in the preparation and submission of 
monthly performance and management reports; 

(c) he now meets regularly with the Deputy Commissioner concerning business and financial matters in the Division 
and the respondent as a whole, rather than on an ad hoc basis; 

(d) instead of following Division or business plan templates provided by the corporate Division, he now significantly 
influences the content of such templates and makes amendments to them; 

(e) the Position is now responsible for reviewing Employment Control Board requests for establishing new positions; 

(f) he is now responsible for complex projects that have business and financial implications for the Division; 

(g) the Position now has responsibilities in relation to the establishment of the Division’s first service level agreement 
template and provides direction and guidance as an executive member of the Division in relation to such matters; 

(h) the Position is now involved in developing strong internal relationships and represents the Deputy Commissioner 
or the Division at a strategic level within the respondent; and 

(i) whilst previously the Position generally managed contract delivery within the Division by maintaining a register 
of services, Mr Martelli now reviews procurements including all contracts and tenders. He provides advice to the 
Deputy Commissioner as to compliance with State Government guidelines. Mr Martelli’s advice is a prerequisite 
to approval by the Deputy Commissioner. 

19 The changes in work value outlined in Mr Martelli’s evidence were not challenged by the respondent in its evidence. 

20 These changes said to increase the work value of the Position, were also the subject of testimony from Ms Tang, the Deputy 
Commissioner OMPD.  Ms Tang said that in November 2008 Mr Martelli presented a business case to her requesting a 
reclassification of the Position, which directly reports to her.  As a result of this, Ms Tang commissioned a Classification 
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Review Report from Gent Consulting Group which was completed in November 2009.  Gent Consulting has completed work 
for Ms Tang in relation to reclassification reports within the respondent in the past. 

21 The recommendation of the Gent Consulting Group report was that Mr Martelli’s position be reclassified to Level 8.  A copy 
of this report was tendered as part of exhibit A1, the applicant’s materials.  I have considered it carefully. 

22 As a member of the CRC since October 2008, in December 2009, Ms Tang said that she referred the Gent Consulting Group 
report to the CRC with her support.  Ms Tang said that following the CRC meeting of 16 April 2010, and the consideration of 
Mr Martelli’s position, she agreed to review Mr Martelli’s JDF, as it was apparent that it did not accurately reflect the role as 
performed by him. 

23 The JDF was further refined as a result of a second CRC meeting in July 2010.  This was finalised at the end of July 2010 with 
the CRC further reviewing the claim by Mr Martelli. 

24 As a part of the CRC process, the Classification Unit of the Department of the Attorney General (“the CU”) had undertaken a 
review of the Position and the Gent Consulting Group report.  The CU concluded that whilst recognising there had been some 
change in work value, the potential flow on impacts were considerable.  It was also concluded that the work value changes 
were not substantial enough to warrant a reclassification from Level 7 to Level 8. 

25 I have also carefully considered the CU report. 

26 Despite the CU report, Ms Tang remained strongly of the view that the classification review should succeed.  In particular in 
her evidence, Ms Tang gave her assessment of the Position in its direct report to her.  Ms Tang emphasised that her experience 
of the Position was influenced by a period in which she worked in the CYJ Division of the respondent as its Deputy 
Commissioner. 

27 In that role she had a Business Manager position reporting to her with which she was very familiar.  In her evidence, Ms Tang 
said that that position, classified as a Level 8, was very similar in terms of its responsibilities and the demands that she placed 
on it, to the work undertaken by Mr Martelli. 

28 In her period on the CYJ Division, Ms Tang said that her interaction with the Level 8 business manager role in that area shaped 
her views as to her expectations of the Position.  She said that when she returned to the OMPD, she had expectations of the 
applicant’s position very similar to that in her previous role in the CYJ Division.  According to Ms Tang, she expects the 
applicant to shows significant leadership as a member of the executive team and to provide her with timely and accurate advice 
in relation to important and complex financial management matters within the Division. 

29 In particular, Ms Tang said that her expectations of the Position are to work closely with her in all matters affecting the 
financial management of the Division.  This involves daily interaction in relation to the overall financial objectives of the 
Division, considering finance submissions from other Divisions, general government initiatives and the day to day 
management of funding in relation to what can be complex financial transactions. 

30 Overall, Ms Tang’s evidence was that the most significant aspect of the work value change in the Position was a movement 
from a passive role to a role involving leading, directing and initiating the high level management of financial matters within 
the OMPD.  It was this area in particular that the former JDF for the role did not adequately reflect. 

31 There was also witness statement evidence adduced by the applicant from Ms Harker, the Deputy Commissioner of the CYJ 
Division.  Ms Harker, as a member of the CRC, supported the reclassification of Mr Martelli’s position.  In particular, she said 
she expressed the view within the CRC that based upon similar positions within the Division, and recognition of the increase in 
work value of the Position, it ought to be reclassified. 

32 Mr Lee, currently the Acting Assistant Director Corporate Health Services of the respondent, is also a member of the CRC.  
Mr Lee gave evidence in relation to his involvement with the application for reclassification of Mr Martelli’s position.  Mr Lee 
has previously overseen classification and reclassification issues in earlier roles in the former Department of Justice. 

33 Whilst not initially supporting the reclassification, once the JDF for the position was reviewed to reflect the activities currently 
undertaken, Mr Lee said that he agreed there was a significant increase in work value warranting a reclassification.  Mr Lee 
said that he disagreed with the CU report in this regard. 

34 In particular, Mr Lee referred to the reliance on the Position within the OMPD and the degree of similarity of the Position with 
the Level 8 Manager Business Services in the CYJ Division, the subject of evidence from Ms Tang. 

35 As well as the changes in terms of leading and developing policies, practices and procedures and in relation to financial 
management matters, Mr Lee referred to the Position now providing direct leadership to other business managers within the 
Division.  Notably Mr Lee commented on the OMPD’s financial performance as falling within its budget management 
parameters, which has been a significant achievement in the post Mahoney Report reforms. 

36 Witness statements were also filed on behalf of the respondent from Mr Wilding, the Director of Human Resources of the 
respondent and the present chair of the CRC, and Mr Bouwman, the Manager, Recruitment, Organisational Data and 
Classification Services of the Department of Attorney General.  These persons were not called to give viva voce evidence. 

37 Mr Wilding’s witness statement outlined the process undertaken by the CRC in relation to Mr Martelli’s reclassification 
request. Mr Wilding said that he considered the process to be thorough and that at all stages of the review process, the Deputy 
Commissioner OMPD and the applicant had the opportunity to substantiate the applicant’s claim for reclassification. 
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38 Mr Wilding’s statement referred to the CU report that did not support the reclassification, and that three of the six members of 
the CRC also did not support it. Three divisions, they being the OMPD, the CYJ Division and Professional Standards did 
support the reclassification.  As the chair, he also did not support the reclassification of the applicant’s position. 

39 Mr Bouwman’s witness statement referred to the report of the CU and its conclusion that although some work value changes in 
the applicant’s position were demonstrated, they did not appear to be sufficient to warrant a reclassification.  Mr Bouwman 
was not the author of the original report of the CU, which was completed by a Mr Boylen. 

Consideration 

40 The relevant principles in relation to these matters are well settled.  The issue for consideration in this appeal is whether the 
applicant’s position has undergone a significant net addition to its work value.  This requires a consideration of the Position 
itself and the work value attached to it. 

41 In determining work value changes, regard is to be had to the nature of the work performed, the skills required, the 
responsibilities of the position and the circumstances in which the work is performed.  An assessment of the work value of a 
position in a reclassification appeal is undertaken at the time the appeal is lodged: Health Services Union of Western Australia 
(Union of Workers) v Director General of Health in Right of the Minister for Health as the Metropolitan Health Service at 
PathWest Laboratory Medicine WA (2008) 88 WAIG 475; Wall v Department of Fisheries (2004) 84 WAIRC 3895. 

42 Historically, work value was the fulcrum of wage and salary determination and later introduced under the system of wage 
indexation in the 1970’s and adopted by industrial tribunals generally as a basis of measuring the worth of work in setting 
wages and salaries.  See for example the Metal Trades Award (re Work Value Inquiry) (1967) 121 CAR 587. 

43 For the following reasons, in my opinion, this appeal should succeed and the applicant’s position be reclassified from Level 7 
to Level 8. 

44 In assessing the present claim, the Arbitrator is required to focus on changes in work value and not other subsidiary issues such 
as workload or volume. The latter is not a matter which is relevant to my determination as to whether taken overall, in the 
context of the applicable principles, the applicant’s claim should succeed.   

45 Whilst the evidence before the Arbitrator included reference to other measures of the Position such as BIPERS assessments 
and a Job Evaluation Questionnaire, such material can never be conclusive in relation to reclassification matters.  The fact that 
the BIPERS assessments conducted by Gent Consulting, the agency, the applicant and the CU all differed bears this out. 

46 It is apparent on the evidence before me, that the respondent placed considerable weight, and in my view an over assessment, 
on matters such as flow on, in determining whether Mr Martelli’s reclassification request should be granted. 

47 Whilst the CU and the Gent Consulting reports were carefully prepared, on the assessment of all of the materials before the 
Arbitrator, the applicant’s position, as reflected in the current JDF has undergone a substantial change in focus.  It is plain that 
the former JDF, as reflecting the role as originally developed, was a largely passive role that participated in financial 
management of the OMPD.  The former JDF, as at June 2008, contained at Tab 4 of exhibit A1, refers to the Role of the 
Position as follows: 

“The position will ensure that modern business and management practices are used to manage the Offender 
Management & Professional Management Division (OM & PD) in an efficient and effective manner.  The 
position will provide effective corporate and business services, including: 

• Facilitating the business planning process within the Division; 

• Participating in the development of key performance indicators, implementation and monitoring; 

• Overseeing the management of the Divisional finances, including long and short term Budgeting of 
Recurrent and Capital Works; 

• Utilisation of human and physical resources to best ensure the achievement of diversity, occupational 
safety and heath and targeted Division business outcomes; and 

• Management of contracts, information technology, assets and facilities.” 

48 This has substantially changed.  The revised JDF as at July 2010, following the CRC process, is contained at Tab 15 of exhibit 
A1 and is in the following terms: 

“• The position contributes significantly to the strategic leadership, direction and management of the 
Division and is a member of the OMPD Executive Management Team. 

• The position has considerable autonomy and leads in the development and coordination of Business 
Strategies, Business Planning, Financial Planning and Budgeting of the Division and the development 
and review of Performance Measurement and Performance reporting for the Division. 

• The position manages the Business Management unit within the Division, including the Budget and 
Management Accounting, Capital Investment and Asset Accounting. 

• The position undertakes complex financial analyses and provides high-level specialist advice and 
support to the Divisions business units to facilitate the achievement of organisation objectives.” 
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49 These changes are reflected in the specific position responsibilities as further set out in the revised JDF. They are also reflected 
generally in the unchallenged evidence of Mr Martelli as noted above.  These changes must also be considered in the context 
of the evidence in particular from Ms Tang, as dealt with further below. 

50 I accept the contention advanced by the applicant that the role now is self evidently far more strategic in nature, and provides 
high level financial management advice to the Deputy Commissioner of the OMPD. 

51 In particular, I am satisfied and I find that the work value changes are indeed those as particularised above in Mr Martelli’s 
evidence. An assessment of comparable roles within the respondent, in particular the Director Business Management in the 
ACS Division, and the Manager, Business Services role in the CYJ Division, both of which were Level 8 positions, shows the 
applicant’s role responsibilities are very similar.  It is recognised that there are budgetary and staff reporting differences in 
these comparisons. Additionally, whilst the Arbitrator was informed by the respondent that the ACS position has now been 
abolished, the comparisons made at the time were not inappropriate. 

52 It would be unfair to fail to recognise the significant change in the responsibilities of the Position which constitute in my view 
a significant net addition in work value. 

53 Ms Tang’s evidence, the officer most directly involved in the working relationship with the applicant’s Position, clearly 
outlined the change in expectations of the Position, as part of the circumstances under which the work is performed, which is a 
relevant consideration when reviewing work value changes.  That is part of the overall environment within which the work is 
performed and it is clear evidence of the change in the demands, and expectations, placed upon the applicant’s Position. 

54 From a review of the relevant JDF’s and the evidence, I do not consider it inappropriate to have had regard to the three 
positions of that of the applicant, the Director Business Management in the ACS, and the Manager Business Services in the 
CYJ as referred to in the Gent Consulting Group report.  I acknowledge however, the CU report observations that the Gent 
Report perhaps placed too much weight on issues of parity. 

55 It should be emphasised however, that the Gent Consulting Group report was undertaken following a detailed analysis of the 
position, discussion with the incumbent and the Deputy Commissioner OMPD, and preceded further review and refinement of 
the JDF for the Position as a result of the CRC process. 

56 Accordingly, there will be an order that the applicant’s Position be reclassified from Level 7 to Level 8.  As a consequence, it 
would be appropriate for the respondent to consider any request by the applicant for a personal reclassification with the 
reclassified position. 

 
 

2011 WAIRC 00441 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES VINCENT MARTELLI 
APPLICANT 

-v- 
DEPARTMENT CORRECTIVE SERVICES 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE FRIDAY, 24 JUNE 2011 
FILE NO PSA 42 OF 2010 
CITATION NO. 2011 WAIRC 00441 
 

Result Application granted.  Order issued 
Representation 
Applicant Mr K Trainer as agent 
Respondent Ms T Borwick and with her Ms J Rundle 
 

Order 
HAVING heard Mr K Trainer as agent on behalf of the applicant and Ms T Borwick and with her Ms J Rundle on behalf of the 
respondent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders – 
 THAT Position No. 006465 be reclassified from Level 7 to Level 8. 

(Sgd.)  S J KENNER, 
 Commissioner, 
[L.S.] Public Service Arbitrator. 
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NOTICES—Union Matters— 

2011 WAIRC 00515 
NOTICE 

FBM 6 of 2011 
Notice is given of an application by “The State School Teachers’ Union of W.A. (Incorporated)” to the Full Bench of the Western 
Australian Industrial Relations Commission for an alteration to its Rule 4 - Membership. 
Existing Rule 4 

4 - MEMBERSHIP 
The State School Teachers' Union of W.A. (Incorporated) shall consist of an unlimited number of persons employed or usually 
employed in the following categories:- 
(a) FULL MEMBERS: 

(i) Teachers employed by the Department of Education and Training or by any institution providing technical and 
further education in Western Australia and teachers employed in pre-school centres in Western Australia 
provided that such teachers hold or are enrolled for the purpose of obtaining a teaching academic qualification. 

(ii) Any person employed by any of the employers or in any of the places referred to in sub-rule (a)(i) of this rule 
who is employed as an education officer, guidance officer, counsellor or demonstrator. 

(iii) Teachers employed in a temporary capacity by a technical and further education institution. 
(iv) Teachers employed by and in a Community College in Western Australia. 
(v) School teachers who are employed on a part-time (fractional) basis in the supervision and/or coordination of 

student teachers during their periods of practice teaching in schools provided that they are eligible for 
membership of the Union within one of the preceding paragraphs of this subrule. 

(vi) Any person elected to an office in the State School Teachers' Union of Western Australia. 
(vii) Any employee of the SSTUWA (Inc) provided that such persons are not eligible for membership of the 

Australian Municipal, Administrative, Clerical and Services Union of Employees, W.A., Clerical and 
Administrative Branch. 

(viii) Persons who are qualified to be and desire to be employed in any of the categories of persons specified in 
subrules (i)-(iv) of this rule.  Notwithstanding the above, any person who is not registered with the relevant 
employer as available for work, and has not worked as a teacher for at least two years and who no longer has a 
contract of employment with the relevant employer shall not be eligible for membership under this subrule. 

(b) HONORARY LIFE MEMBERS:  Any teacher or any employee of the Union who has rendered long and meritorious 
service to the Union may, upon retirement, be appointed as an Honorary Life Member.  For the purpose of such an 
appointment it shall be necessary that nominations be received and approved by the Executive and published in the W.A. 
Teachers' Journal or The Western Teacher at least three months prior to the opening of State Council. 

(c) HONORARY MEMBERS:  Exchange teachers who are members of a teachers' organisation in the State or country from 
which they have come may be appointed by the Executive as Honorary Members of this Union. 

(d) SPECIAL CATEGORY MEMBERSHIP:  Persons who are not trained teachers but who because of their special 
expertise are placed in charge of a class in any area of the educational service may become Special Category Members. 

(e) RETIRED TEACHER MEMBERS:  Teachers retired from the Department of Education and Training because of age 
or invalidism may be admitted as Retired Teacher Members at the discretion of the Executive. 

(f) ASSOCIATE MEMBERS:  The following persons are eligible:- 
(i) Retired employees of the Union. 
(ii) Former members, including all categories who are not eligible for any other form of membership.” 

Proposed New Rule 4 
4 - MEMBERSHIP 

The State School Teachers' Union of W.A. (Incorporated) shall consist of an unlimited number of persons employed or usually 
employed in the following categories:- 
(a) FULL MEMBERS: 

(i) Teachers employed by or on behalf of the state of Western Australia including teachers employed in pre-school 
centres in Western Australia provided that such teachers hold or are enrolled for the purpose of obtaining a 
teaching academic qualification. 

(ii) Teachers, lecturers or trainers employed by any institution providing technical and further education in Western 
Australia. 

(iii) Any person employed by any of the employers or in any of the places referred to in sub-rule (a)(i) or (a)(ii) of 
this rule who is employed as an education officer, guidance officer, counsellor or demonstrator. 
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(iv) Teachers employed in a temporary capacity by a technical and further education institution. 
(v) Teachers employed by and in a Community College in Western Australia. 
(vi) School teachers who are employed on a part-time (fractional) basis in the supervision and/or coordination of 

student teachers during their periods of practice teaching in schools provided that they are eligible for 
membership of the Union within one of the preceding paragraphs of this subrule. 

(vii) Any person elected to an office in the State School Teachers' Union of Western Australia. 
(viii) Any employee of the SSTUWA (Inc) provided that such persons are not eligible for membership of the Western 

Australian Municipal, Administrative, Clerical and Services Union of Employees. 
(ix) Persons who are qualified to be and desire to be employed in any of the categories of persons specified in 

subrules (i) - (v) of this rule. Notwithstanding the above, any person who is not registered with the relevant 
employer as available for work, and has not worked as a teacher for at least two years and who no longer has a 
contract of employment with the relevant employer shall not be eligible for membership under this subrule. 

(b)   HONORARY LIFE MEMBERS: Any member of the Union who has rendered long and meritorious service to the 
Union may, upon retirement, be appointed as an Honorary Life Member. For the purpose of such an appointment it shall 
be necessary that nominations be received and approved by the Executive and published in The Western Teacher or other 
authorised publication of the Union at least three months prior to the opening of State Council. 

(c)  HONORARY MEMBERS: Exchange teachers who are members of a teachers' organisation in the State or country from 
which they have come may be appointed by the Executive as Honorary Members of this Union. 

(d)    SPECIAL CATEGORY MEMBERSHIP: Persons who are not trained teachers but who because of their special 
expertise are placed in charge of a class in any area of the educational service may become Special Category Members. 

 (e)  RETIRED TEACHER MEMBERS: Teachers retired from the Department of Education and Training because of age or 
invalidism may be admitted as Retired Teacher Members at the discretion of the Executive. 

(f) ASSOCIATE MEMBERS: The following persons are eligible:- 
(i) Retired employees of the Union. 
(ii) Former members, including all categories who are not eligible for any other form of membership. 

The matter has been listed before the Full Bench at 10:30am on Monday, 29 August 2011 in Court 3 (Floor 18).  A copy of the 
Rules of the Union and the proposed rule alterations may be inspected on the 16th Floor, 111 St Georges Terrace, Perth.   
Any organisation/association registered under the Industrial Relations Act 1979, or any person who satisfies the Full Bench that 
he/she has a sufficient interest or desires to object to the application may do so by filing a notice of objection (Form 13) in 
accordance with the Industrial Relations Commission Regulations 2005.   
S BASTIAN 
DEPUTY REGISTRAR 13 July 2011 

 

OCCUPATIONAL SAFETY AND HEALTH ACT—Matters Dealt With— 

2011 WAIRC 00415 
DISPUTE REGARDING WORKSAFE IMPROVEMENT NOTICE 70024491 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES BRADLEY JAMES JONES 

APPLICANT 
-v- 
THE WORKSAFE WESTERN AUSTRALIA COMMISSIONER 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 14 JUNE 2011 
FILE NO/S OSHT 2 OF 2011 
CITATION NO. 2011 WAIRC 00415 
 

Result Application discontinued 
Representation 
Applicant Mr B J Jones and Ms L Anderson 
Respondent Mr T Bishop (of counsel) 
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Order 

WHEREAS this is a referral to the Occupational Safety and Health Tribunal pursuant to s 51A of the Occupational Safety and 
Health Act 1984 seeking a review of Improvement Notice 70024491; 

AND WHEREAS the matter was listed for hearing on 11 May 2011; 

AND WHEREAS the hearing was, by consent, adjourned for the parties to meet; 

AND WHEREAS on 27 May 2011 the applicant filed a Notice of Discontinuance in respect of the application; 

NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 

 THAT this application be, and is hereby discontinued. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 

 
 

2011 WAIRC 00414 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES MICHAEL PICKERSGILL, MARK SHAW, DEAN D'ALESSIO 

APPLICANT 
-v- 
TOTAL MARINE SERVICES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 14 JUNE 2011 
FILE NO/S OSHT 1 OF 2011 
CITATION NO. 2011 WAIRC 00414 
 

Result Application discontinued 
Representation 
Applicant Mr L Edmonds 
Respondent Ms L D’Ascanio (of counsel) and Mr M Llewellyn 
 

Order 

WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 

AND WHEREAS the Tribunal convened a conference on 24 February 2011 for the purpose of conciliation between the parties; 

AND WHEREAS at the conclusion of that conference no agreement was able to be reached between the parties; 

AND WHEREAS on 23 May 2011 the applicant filed a Notice of Discontinuance in respect of the application; 

NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 

 THAT this application be, and is hereby discontinued. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 
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ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL—Matters Dealt 
With— 

2011 WAIRC 00516 
REFERRAL OF DISPUTE RE PAYMENT OF OWNER-DRIVER BY EMPLOYER 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
CITATION : 2011 WAIRC 00516 
CORAM : ACTING SENIOR COMMISSIONER P E SCOTT 
HEARD : TUESDAY, 12 JULY 2011 
DELIVERED : THURSDAY, 14 JULY 2011 
FILE NO. : RFT 8 OF 2011 
BETWEEN : JLG HAULAGE PTY LTD 

Applicant 
AND 
BTL TRANSPORT 
Respondent 

 

CatchWords  : Road Freight Transport Industry Tribunal – Owner-Drivers (Contracts and Disputes) Act 
2007  s 4(2)(b) 

Result : Declaration and Order issued 
Representation: 
Applicant : Ms S Fisher 
Respondent : No appearance 
 

Reasons for Decision 
(Given extemporaneously at the conclusion of the proceedings, 

taken from the transcript as edited by the Tribunal) 
1 The applicant, JLG Haulage Pty Ltd, claims that the respondent owes an amount of $3,852.70 as of today’s date for work 

performed by the applicant in around September 2010 transporting huts to Christmas Creek Mine.  The respondent has not 
attended today’s hearing, nor did they attend the conciliation conference previously listed.   

2 The applicant has given evidence via Ms Sharon Fisher, Managing Director of the applicant, that the applicant’s business is 
general freight transport undertaken via their equipment being a prime mover and the operator of the equipment is Mr Peter 
Fisher an employee of the company.  I am satisfied that the applicant carries on a business as an owner driver within the 
meaning under s 4(2)(b) of the Owner-Drivers (Contracts and Disputes) Act 2007 (the Act).  

3 BTL Transport is also a business undertaking transport of freight and other equipment throughout Western Australia.   
4 In around June or July 2010, Ms Fisher was contacted by Ms Louise Mountjoy of the respondent.  The applicant had 

previously undertaken work for the respondent on an ad-hoc basis and the respondent needed two trucks to transport a hut to 
Christmas Creek Mine; the rate was agreed between them and the applicant engaged a subcontractor to perform the work along 
with their own truck and operator.   

5 The work was undertaken and upon return of the documentation an invoice was sent to the respondent dated 1 August 2010 for 
the amount of $10,889.90.  The evidence demonstrates that over a period amounts were paid by the respondent, however, the 
full amount has not to this date been paid.  The applicant has calculated the amount owed remaining from that job as at today’s 
date of being $3,852.70.  That amount includes interest at the rate of 6% per annum which is allowable under the Act.  The 
statements however, indicate that an account keeping fee of $15 each month has been applied to the account.  There is no 
provision for such a fee within the contract between the parties, and it is to be deducted from the amount due, and the interest 
re-calculated.   

6 I am satisfied and find that the respondent owes to the applicant an amount outstanding from the work undertaken by the 
applicant in accordance with the verbal contract entered into between the parties and that the applicant is entitled to interest on 
that amount.   

7 Accordingly I intend to declare that the respondent is indebted to the applicant in the amount of $3,700.10, and to issue an 
order that the respondent pay to the applicant the sum of $3,791.28 which is inclusive of interest within 14 days of the date of 
the order.   
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2011 WAIRC 00513 
REFERRAL OF DISPUTE RE PAYMENT OF OWNER-DRIVER BY EMPLOYER 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES JLG HAULAGE PTY LTD 

APPLICANT 
-v- 
BTL TRANSPORT 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE TUESDAY, 12 JULY 2011 
FILE NO/S RFT 8 OF 2011 
CITATION NO. 2011 WAIRC 00513 
 

Result Order issued 
Representation 
Applicant Ms S Fisher 
Respondent No appearance 
 

Order 
HAVING heard Ms S Fisher on behalf of the applicant and there being no appearance on behalf of the respondent, the Tribunal, 
pursuant to the powers conferred on it under the Owner-Drivers (Contracts and Disputes) Act 2007, hereby: 

(1) DECLARES the respondent is indebted to the applicant in the sum of $3,700.10. 
(2) ORDERS the respondent to pay to the applicant the total sum of $3,791.28 inclusive of interest within 14 days 

of the date of this order. 
(Sgd.)  P E SCOTT, 

[L.S.] Acting Senior Commissioner. 
 

 

2011 WAIRC 00426 
REFERRAL OF DISPUTE RE PAYMENT DEDUCTED BY EMPLOYER FROM OWNER-DRIVER 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA INDUSTRIAL UNION OF WORKERS, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
MANSELL'S CAR CARRIER SERVICE PTY LTD 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE FRIDAY, 17 JUNE 2011 
FILE NO/S RFT 10 OF 2011 
CITATION NO. 2011 WAIRC 00426 
 

Result Order issued 
Representation 
Applicant Mr A Dzieciol of counsel 
Respondent Mr P Harvey 
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Order 
WHEREAS the applicant filed a referral to the Road Freight Transport Industry Tribunal (the Tribunal) under Section 38 of the 
Owner-Drivers (Contracts and Disputes) Act 2007 (the Act); and 
WHEREAS on the 17th day of June 2011 the Tribunal, convened a conference for the purpose of conciliating between the parties; 
and 
WHEREAS at the conclusion of that conference the parties reached an agreement in respect of the referral; and 
WHEREAS the parties agreed that an order should issue reflecting the terms of the agreement;  
NOW THEREFORE, the Tribunal, pursuant to the powers conferred on it under the Act, and by consent, hereby orders: 

1. THAT the respondent shall pay to Mr Graeme Walker the sum of $5,307.47 in full and final settlement of this 
referral. 

2. THAT the payment referred to in Order 1 shall be made within 21 days of the date of this Order. 
3. THAT the referral otherwise be, and is hereby dismissed. 

(Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 
 

2011 WAIRC 00425 
REFERRAL OF DISPUTE RE PAYMENT DEDUCTED BY EMPLOYER FROM OWNER-DRIVER 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA INDUSTRIAL UNION OF WORKERS,  

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
MANSELL'S CAR CARRIER SERVICE PTY LTD 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE FRIDAY, 17 JUNE 2011 
FILE NO/S RFT 11 OF 2011 
CITATION NO. 2011 WAIRC 00425 
 

Result Order issued 
Representation 
Applicant Mr A Dzieciol of counsel 
Respondent Mr P Harvey 
 

Order 
WHEREAS the applicant filed a referral to the Road Freight Transport Industry Tribunal (the Tribunal) under Section 38 of the 
Owner-Drivers (Contracts and Disputes) Act 2007 (the Act); and 
WHEREAS on the 17th day of June 2011 the Tribunal, convened a conference for the purpose of conciliating between the parties; 
and 
WHEREAS at the conclusion of that conference the parties reached an agreement in respect of the referral; and 
WHEREAS the parties agreed that an order should issue reflecting the terms of the agreement;  
NOW THEREFORE, the Tribunal, pursuant to the powers conferred on it under the Act, and by consent, hereby orders: 

1. THAT the respondent shall pay to Mr Geoffrey Walker the sum of $1,107.34 in full and final settlement of this 
referral. 

2. THAT the payment referred to in Order 1 shall be made within 21 days of the date of this Order. 
3. THAT the referral otherwise be, and is hereby dismissed. 

(Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 
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2011 WAIRC 00459 
REFERRAL OF DISPUTE RE PAYMENT OF OWNER-DRIVER BY EMPLOYER 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS', 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
BED PLUS PTY LTD 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE THURSDAY, 30 JUNE 2011 
FILE NO/S RFT 12 OF 2011 
CITATION NO. 2011 WAIRC 00459 
 
Result Application discontinued 
Representation 
Applicant Ms M Papa 
Respondent Mr D Crawford 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, sitting as the Road Freight 
Transport Industry Tribunal, pursuant to the powers conferred on it under the Owner-Drivers (Contracts and Disputes) Act 2007, 
hereby orders: 

THAT this application be and is hereby discontinued by leave. 
(Sgd.)  P E SCOTT, 

[L.S.] Acting Senior Commissioner. 
 

 

2011 WAIRC 00479 
REFERRAL OF DISPUTE RE RATES OF PAY 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS', 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
PATRICK AUTOCARE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 5 JULY 2011 
FILE NO/S RFT 2 OF 2011 
CITATION NO. 2011 WAIRC 00479 
 
Result Discontinued by Leave 
Representation 
Applicant Ms M Papa 
Respondent Mr M Geyer, Mr T Barr 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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