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CUMULATIVE DIGEST

MATTERS REFERRED TO IN DECISIONS OF THE INDUSTRIAL APPEAL COURT, INDUSTRIAL RELATIONS COMMISSION AND
INDUSTRIAL MAGISTRATES COURT CONTAINED IN VOL. 92 PART 1, SUB PARTS 1 - 6.

Digest Headings

* Denotes New Heading

Industrial Appeal Court Public Service Appeal Board
Full Bench Public Service Arbitrator
Commission In Court Session Commissioner

President Board of Reference
Industrial Magistrate Police Appeal

Page

Editor’s Note: ~ The Registrar wishes to advise that as from January 2004, the format of the “Cumulative Digest”
published at the back of the Western Australian Industrial Gazette has changed to incorporate
“Catchword Phrases”, please refer to the Notice at (83WAIG3937).

All documents within the above headings are in chronological order.

FULL BENCH

Industrial Law (WA) - Application pursuant to s 62(2) and s 71(5) of the Industrial Relations Act 1979 (WA) for the Full Bench to

authorise registration of alterations to registered rules - Holding of office by persons who hold office in the applicant's counterpart

Federal body - Statutory criteria satisfied. - The Construction Forestry Mining and Energy Union of Workers -v- (Not applicable) -

FBM 6 of 2009 - Full Bench - The Honourable J H Smith, Acting President Chief Commissioner A R Beech Commissioner S M

MAYMEAN = 2171272011 ... 1
Industrial Law (WA) - Application pursuant to s 71 for a declaration relating to qualifications of persons for membership of a state branch

of a federal organisation and offices that exist within the branch - The Construction, Forestry, Mining and Energy Union of Workers -

v- (Not applicable) - FBM 7 of 2011 - Full Bench - The Honourable J H Smith, Acting President Chief Commissioner A R Beech

CommisSIONer S M MayYMaN = 2L/12/2011 .......oouiueiueieieieieieieitete ettt bbbt b bbbttt et b bbb bbbt 6
Industrial Law (WA) - applications pursuant to s 72A - coverage of employee organisations - brickmaking and tile manufacturing

enterprises - effect of coverage of organisations registered under the Act who are also transitionally recognised under sch 1 of the Fair

Work (Registered Organisations) Act 2009 and national system employers - effect of orders sought to obtain and or retain state right of

entry in respect of the enterprises of national system employers - current industrial coverage in the brickmaking industry considered -

meaning of enterprise in s 72A considered - procedure for the alteration of rules under s 72A considered - applications granted in part -

The Australian Workers' Union, West Australian Branch, Industrial Union of Workers; The Construction, Forestry, Mining and Energy

Union of Workers -v- - FBM 14 of 2010 and FBM 2 of 2011 - Full Bench - The Honourable J H Smith, Acting President Acting

Senior Commissioner P E Scott Commissioner J L Harrison - 24/01/2012 R 102
Industrial Law (WA) - appeal against a decision of a single Commissioner - summary dismissal for misconduct - evidentiary onus on

employer considered - the role of the Commission in assessing the actions and beliefs of the employer at the time of a dismissal

considered - Commissioner erred in not finding misconduct had occurred but in the circumstances the Full Bench not satisfied that

penalty of dismissal was warranted - the requirements of procedural fairness in conducting an investigation considered - Commissioner

erred in finding a breach of procedural fairness. - The Minister for Health in his incorporated capacity under section 7 of the Hospitals

and Health Services Act 1927 (WA) as the hospitals formerly comprised in the Metropolitan Health Services Board -v- Denise Drake-

Brockman - FBA 7 of 2011 - Full Bench - The Honourable J H Smith, Acting President Chief Commissioner A R Beech

Commissioner J L Harrison - 15/03/2012
Industrial Law (WA) - order made by Full Bench under s 72A of the Industrial Relations Act 1979 (WA) providing for representation rights

at specified enterprises - Full Bench referred matters to President to alter rules of the applicants - role of President discussed -

alterations made that are in the opinion of the President necessary to reflect the order of the Full Bench - Instruments in writing altering

the rules of the applicants issued - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- FBM 2

OF 2011 - FBM 14 of 2010 and FBM 2 of 2011 - Full Bench - The Honourable J H Smith, Acting President Acting Senior

Commissioner P E Scott Commissioner J L Harrison - 24/02/2012 ...........cooviieiniienieeseese s 227
Industrial Law (WA) - claims dismissed on grounds that they did not disclose a reasonable cause of action - interpretation of industrial

agreement - cl 11.13 of the WA Health - LHMU - Support Workers Industrial Agreement 2007 prohibits contracting out and

privatisation - no arguable case before the Industrial Magistrate on which a finding could be made that the functions and duties

performed at hospitals covered by the agreement had been, or are intended to be contracted out, or privatised, within the meaning of

the provisions of the industrial agreement - principles to be applied when determining a summary dismissal application considered. -

United Voice WA -v- The Minister for Health - FBA 8 of 2011 - Full Bench - The Honourable J H Smith, Acting President

Commissioner S J Kenner Commissioner J L Harrison - 24/05/2012...........ccccoiuiriieiinieeeessese e 585

COMMISSION IN COURT SESSION
State Wage order - Commission’s own motion - Minimum wage for employees under Minimum Conditions of Employment Act 1993 -
Award rates of wage - Award minimum wage - State wage principles - ON THE Commission's Own Motion -v- (not applicable) -
APPL 2 of 2012 - Commission in Court Session - Chief Commissioner A R Beech Acting Senior Commissioner P E Scott
Commissioner S J Kenner Commissioner J L Harrison Commissioner S M Mayman - 11/06/2012..........cccccccevunininnininnsnisneeeeeeeennns 557

PRESIDENT
Industrial Law (WA) - application pursuant to s 66 of the Industrial Relations Act 1979 (WA) - alleged breaches of union rules -
interlocutory application for orders to restrain respondent's solicitors from representing the respondent on grounds of conflict of
interest - Supreme Court inherent supervisory jurisdiction to protect administration of justice considered - no jurisdiction for the
Commission to entertain the application - in any event not satisfied that a conflict of interest arises at this point in the proceedings -
Robert Mcjannett -v- Construction Forestry Mining and Energy Union of Workers - PRES 3 of 2011 - President - The Honourable J H
Smith, Acting PreSident - L0/05/2012 ........cooueiiieiiiriiieieieieieieieies ettt b bbbttt bbbt bbbk h bRttt bt bbb bbb 507

203
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CUMULATIVE DIGEST—continued
Page
INDUSTRIAL MAGISTRATE
Claim alleging unspecified breach of the Industrial Relations Act 1979; Application to strike out the claim; Abuse of process; Whether the
claim is within the Industrial Magistrates Court general jurisdiction; Capacity to bring the claim; Whether the claim was frivolously
instituted; Role of court staff in accepting the claim for lodgement; Whether the court should refer the matter to police for
investigation. - Gerald Claver Sturman -v- James Plumridge - M 10 of 2012 - Industrial Magistrate - INDUSTRIAL MAGISTRATE
G. CICCHINI - 29/03/2012

Allegation of a contravention of s. 182 of the Workplace Relations Act 1996 by failing to pay all time worked; Claim for outstanding
wages; Whether Industrial Magistrates Court has jurisdiction to hear and determine the claim. - Johanna Landsheer -v- Morris
Corporation (WA) Pty Ltd - M 40 of 2011 - Industrial Magistrate - INDUSTRIAL MAGISTRATE G. CICCHINI - 16/05/2012............ 605

Claim alleging unspecified breach of the Industrial Relations Act 1979; Application to strike out the claim; Abuse of process; Whether the
claim is within the Industrial Magistrates Court general Jurisdiction Capacity to bring the claim; Whether the claim was frivolously
instituted; Role of court staff in accepting the claim for lodgement; Whether the court should refer the matter to police for
investigation. - Gerald Claver Sturman -v- David Gorham, James Plumridge - M 10 of 2012 - Industrial Magistrate - INDUSTRIAL
MAGISTRATE G. CICCHINI = 29/03/2012........ccoteeriuieriiriietieieieiseies ettt bbbttt 607

PUBLIC SERVICE APPEAL BOARD
Public Service Appeal Board -Industrial law (WA) - appeal against employing authorities’ decision to proceed with disciplinary process -
jurisdictional objections - s 801 and s 80J - relevant principles to be applied in circumstances where appeal is filed outside of 21 day
time limit - Industrial Relations Act 1979 (WA) s 27(1)(n), s 7, s 801, s 80J, s 80L, Public Sector Management Act 1994 s78(1), s
86(4)(a) (WA), Interpretation Act 1984 (WA) s 10(c) - The Civil Service Association of Western Australia Incorporated -v-
Department of Education - PSAB 15 of 2011 - Public Service Appeal Board - Commissioner S M Mayman - 13/01/2012.............ccc....... 184

Industrial Law (WA) - Appeal against decision to terminate employment - Notice of appeal filed outside of 21 day time limit - Principles
applied - Whether prison officer "government officer" - Whether employment terminated by effluxion of time - Refusal to extend time
for filing appeal - Appeal dismissed - Gerad McGinty -v- Department of Corrective Services ABN 25103389163 - PSAB 8 of 2011 -
Public Service Appeal Board - Commissioner S J Kenner - 7/02/2012 ...........ccccoviiiniiiiiiinise s 190

Industrial law (WA) - Public Service Appeal Board - Application for member of the Board to stand aside - perception of bias - application
dismissed - Mr Nathan Maher -v- Director General of Health as a delegate of the Minister of Health in his incorporated capacity under
section 7 of the Hospitals Health Services Act 1972 for the Metropolitan Health Services Board - PSAB 7 of 2010 - Public Service
Appeal Board - Acting Senior Commissioner P E SCOtt - 27/02/2012...........cccuouriiininsieieieieeieinetsses sttt 384

Industrial law (WA) - Public Service Appeal Board - termination of employment - reinstatement - application to dismiss for want of
prosecution - delay in prosecuting - principles for applications to dismiss for want of prosecution - Mr Nathan Maher -v- Director
General of Health as a delegate of the Minister of Health in his incorporated capacity under section 7 of the Hospitals Health Services
Act 1972 for the Metropolitan Health Services Board - PSAB 7 of 2010 - Public Service Appeal Board - Acting Senior Commissioner
P E SCOLE - 9/03/2012......eeiieeieieieseieie ettt b ettt R RS R AR Rttt 386

Industrial Law (WA) — Public Service Appeal Board — Appeal against decision to not allow appellant to return to work — Preliminary issue

— Whether appellant resigned — Application referred outside of 21 day time limit - Appellant resigned — Application to extend time

refused — Appeal dismissed - Yonghua Cheng -v- Main Roads WA - PSAB 22 of 2011 - Public Service Appeal Board - Commissioner

J L HAITISON = 22/05/2012.......cocvieiieieiieeteis ettt 673
Industrial Law (WA) - Appeal against disciplinary decision of employer - Jurisdiction of Appeal Board to overturn finding of Inquirer

under the Public Sector Management Act 1994 - Findings as to credibility of witesses - Appeal upheld. - Ms Michelle Grantham -v-

Th/e ?irector—General, Department of Transport - PSAB 16 of 2011 - Public Service Appeal Board - Commissioner S J Kenner -

10/05/2012

PUBLIC SERVICE ARBITRATOR

Industrial Relations (WA) - Claim for the salary of the position of Head of Department, Medical Engineering and Physics to be restored to
the same relativity at the time applicant's member was appointed to position - Matter remitted by Full Bench for further hearing and
determination - Whether fair, just and reasonable to refuse to award an increase in remuneration - Issues of equity and good conscience
considered - Order and declaration issued - Health Services Union of Western Australia (Union of Workers) -v- Director General of
Health as the delegate of the Minister of Health in his incorporated capacity under section 7 of the Hospitals and Health Services Act
1972 for the hospitals formerly comprising th - PSACR 26 of 2008 - Public Service Arbitrator - Commissioner J L Harrison -
BI02/20L2 ...ttt RS E R E £ S R R 240

Public Service Arbitrator - Industrial Law (WA) - matter referred for hearing and determination pursuant to s 44 - long service leave -
calculation of accrued long service leave - continuous service - anniversary date - claim of overpayment - cashing in long service leave
- withdrawal from a workplace agreement - changes to long service leave entitlements - Hospital Salaried Officers Award 1968 cl
19(1)(a), cl 19(2), cl 19(11), cl 19(12), cl 19(4) - Hospital Salaried Officers Metropolitan Health Service Board Enterprise Agreement
1999 cl 19 - Metropolitan Health Service Board-Generic Workplace Agreement cl 2.2, cl 11, cl 11.1, cl 11.12, cl 11.13 - Hospital
Salaried Officers Metropolitan Health Services Enterprises Agreement 2001 cl 13(11), cl 13(12), cl 13(15) - Health Service Salaried
Officers State Industrial Agreement 2004 cl 23(19) - Health Services Union-WA Health State Industrial Agreement 2006 cl 41(16) -
Health Services Union-WA Health State Industrial Agreement 2008 - Australian Labour Law Reporter 32-830 - Health Services Union
of Western Australia (Union of Workers) -v- The Director General of Health as delegate of the Minister of Health in his incorporated
capacity under section 7 of the Hospitals and Health Services Act 1927 (WA) - PSACR 1 of 2011 - Public Service Arbitrator - Acting
Senior COmMMISSIONEr P E SCOtt - 3/02/2012........cccucuiuiieiiiiiieteisineieieesits ettt b ettt bbb 453

Public Service Arbitrator - Industrial Law (WA) - long service leave converted to recreation leave - relevant periods to be excluded from
entitlements - Metropolitan Health Service Board - Generic Workplace Agreement cl 11.12 - Hospital Salaried Officers Metropolitan
Health Services Enterprises Agreement 2001 cl 13(15) - Health Service Salaried Officers State Industrial Agreement 2004 cl 23(19) -
Health Services Union-WA Health State Industrial Agreement 2006 cl 41(16) - Health Services Union of Western Australia (Union of
Workers) -v- The Director General of Health as delegate of the Minister of Health in his incorporated capacity under section 7 of the
Hospitals and Health Services Act 1927 (WA) - PSACR 1 of 2011 - Public Service Arbitrator - Acting Senior Commissioner P E Scott
= BI0A20L2......e et f kRS R £ E SR £ R R h LR £ b £ E £ AR £ AR A bR bR A bt R bbbt 458

Public Service Arbitrator - Reclassification - Temporary Special Allowance - increased work value - level of complexity - operative date -
Legislation : Industrial Relations Act 1979 s 39 - Valerie Grace Flashman -v- Attorney General, Department of the Attorney General -
PSA 21 of 2009 - Public Service Arbitrator - Acting Senior Commissioner P E Scott - 15/05/2012 ........ccccceeeriirinininninnisisisesiseeeenene 698

COMMISSIONER
Industrial Relations (WA) - Application for new classification of Instructor to be remunerated at rate of District Officer - State Wage Order
- Statement of Principles July 2010 - Principle 7 Work Value Changes - Appropriate in all the circumstances for new classification of
Instructor to be created - Base rate of pay to be 92 percent of District Officer rate - Further hearing as to appropriate career structure for
Instructor classification - Industrial Relations Act 1979 (WA) s 6, s6(af), s 6(ca), s 26(1), s 26(1)(a), (c) and (d), s 44(9) - United
Firefighters Union of Australia - West Australian Branch -v- Chief Operations Officer - Fire & Emergency Services Authority - CR 17
of 2010 - Commissioner J L Harrison = 20/04/2011 ...........cocviriuieiuiiniieieiineieiee st eb sttt bbbt 20

Industrial Law (WA) - Application for new classification of Instructor to be remunerated at rate of District Officer - Supplementary
Reasons for Decision - Application of Other Duties Allowance in Western Australian Fire Service Enterprise Bargaining Agreement
2011 to new Instructor classification - Allowance to be paid in certain circumstances - Order issued - United Firefighters Union of
Australia - West Australian Branch -v- Chief Operations Officer - Fire & Emergency Services Authority - CR 17 of 2010 -
CommisSioNer J L HArrISON = 21/12/2011 .......cc.cueueiiiiiieiiiciereise ettt 80

518
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CUMULATIVE DIGEST—continued
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COMMISSIONER—continued

Industrial Law (WA) - Alleged unfair dismissal - Application filed outside of time - Application for extension of time - Principles applied -
Extension of time granted. - Ms Patricia Margaret Jones -v- Softball WA - U 160 of 2011 - Commissioner S J Kenner - 29/11/2011...... 263

Industrial law (WA) - Contractual benefits claim - Interpretation of terms of contract - Principles applied - Application dismissed. - Frank
Moretti -v- H J Heinz Co Australia Ltd - B 153 of 2011 - Commissioner S J Kenner - 9/02/2012..........cccccceuniennniesnsersss s 266

Unfair dismissal - termination of employment - no appearance by respondent - compensation - Christine Mary Richter -v- irene grace shore
and troy jay pacey trading as europa Saddlery Kalgoorlie - U 181 of 2011 - Acting Senior Commissioner P E Scott - 16/03/2012 .......... 273

Industrial Law (WA) - Contractual benefits claim - Claim for payment of balance of contract or payment in lieu of notice - Entitlements
under contract of employment - Applicant constructively dismissed in an unfair and unjust manner - Applicant would have continued
in employment for term of contract if not for respondent's actions - Applicant denied a contractual benefit of remaining in employment
for term of contract - Application upheld - Reasons for decision issued - Parties to confer on amount owing to applicant in light of
reasons for decision - Diane Elizabeth Shaw -v- City of Wanneroo - B 180 of 2010 - Commissioner J L Harrison - 29/09/2011.............. 275

Industrial Law (WA) - Contractual benefits claim - Claim for payment of balance of contract or payment in lieu of notice - Applicant
denied a contractual benefit of remaining in employment for term of contract - Further reasons for decision - Amount owing to
applicant in light of reasons for decision - Determination of compensation - Principles applied - Commission not satisfied applicant
mitigated loss reasonably - An amount for compensation awarded - Order issued - Application for costs - Whether an extreme case
warranting costs - Application for costs dismissed - Whether suppression order should issue - Some employees' names not to be in the
public domain - Order issued - Diane Elizabeth Shaw -v- City of Wanneroo - B 180 of 2010 - Commissioner J L Harrison - 21/02/2012 318

Industrial law - Claim for employee to remain in position of Assistant in Nursing - Claim that employer discriminating on grounds of
impairment - Whether foreshadowed termination unfair and unlawful - Whether duties employee unable to undertake are inherent
requirement of position - Respondent to continue employing employee as an Assistant in Nursing - Reasons for Decision issued -

Parties to confer on Orders to issue - Australian Nursing Federation -v- Quadriplegic Centre Board of Management - CR 18 of 2011 -
CommisSIONEr J L HAIISON = 16/11/2011 .....cocvimiiiiiiriiieieieiieiet sttt bttt 333

Reprimand imposed on a teacher - Principles of natural justice reasonable - Alleged misconduct - Disciplinary process - Was the
investigation and inquiry reasonable in the circumstances - The State School Teachers' Union of WA (Incorporated) -v- The Director
General, Department of Education - CR 30 of 2011 - Commissioner S M Mayman - 7/03/2012....

Industrial law (WA) - Contractual benefits claim - Variation of contract of employment - Interpretation of terms of contract - Breach of
contract - Application to be listed for further hearing regarding remedy to be granted. - Ken Davis -v- The State School Teachers'
Union of W.A. - B 195 of 2010 - Commissioner S J Kenner - 29/11/2011 .......c.cucevriiriniiiereneeieieisssi et 462

Industrial law (WA) - Contractual benefits claim - Variation of contract of employment - Interpretation of terms of contract - Breach of

contract - Compensation for loss - Ken Davis -v- The State School Teachers' Union of W.A. - B 195 of 2010 - Commissioner S J

KENNET = 28/03/2012.......eueeeet ettt h 21 h 1Rt 468
Contractual benefits claim - Entitlements under contract of employment - Claim for payment of unpaid wages - Applicant not due wages

claimed - Application dismissed - Mr Yashpal Raizada -v- NR Tax Savers and Professionals Pty Ltd - B 13 of 2012 - Commissioner J

L HAITISON = 3/04/2012 ...ttt bbbt 478
Industrial Law (WA) - Application to re-open hearing - relevant tests - communications with respondent - Reasons for Decision previously

issued - speaking to the minutes - procedural fairness - Christine Mary Richter -v- Irene Grace Shore and Troy Jay Pacey trading as

362

Europa Saddlery Kalgoorlie - U 181 of 2011 - Acting Senior Commissioner P E Scott - 20/03/2012 ..........ccccorieurnnmernrniiesneneeieennns 481
Unfair dismissal - Identity of Employer - Trading corporation - Lack of jurisdiction - Ms. Sophie Weatherhead -v- Dr. Jake and Mrs.
Cecelia Mitra Winthrop Village Dental Centre - U 204 of 2011 - Acting Senior Commissioner P E Scott - 5/04/2012...........c.c.ccccvnunnee. 484

Industrial law (WA) - Application referred for arbitration - Application for order extending leave without pay - Application granted. - The
Australian Rail, Tram and Bus Industry Union of Employees, West Australian Branch -v- Public Transport Authority - CR 12 of 2012
- CommMISSIONEr S J KENNET = 16/03/2012.........cceucieuerieiieieieiteietees ittt bbb bbb b8 bbbttt 486

Industrial Law (WA) - Alleged harsh, oppressive, unfair dismissal - Application filed outside time - Application for extension of time -
Principles applied - Application dismissed. - Michael Richardson -v- Mathew Dyson Wickham Wolves Football Club Rio Tinto - U
30 0f 2012 - ComMISSIONEr S J KENNET = 3/05/2012.......c.cuiuiiieieirisiieieisit ettt bbbttt 530

Discovery principles - The Australian Rail, Tram and Bus Industry Union of Employees, West Australian Branch -v- Public Transport
Authority - C 5 of 2012 - Commissioner S M Mayman - 13/04/2012 ..

Industrial Law (WA) - Contractual benefits claim - Formation of contract Duty to mitigate loss - PrlnCIpIes applled - Appllcatlon upheld -
Nominal compensation ordered. - Jeff Jamieson -v- Nannup Tourist Association - B 172 of 2011 - Commissioner S J Kenner -
20/02/20L2 ...ttt ettt h R bR £ £ RS E R £ AR AR A bR £ R LA e R A h R R R LR e £ b £ R £ R £ R bR R b bR bRt b ettt 614

Contractual benefits claim - Entitlements under contract of employment - Claim for payment of lump sum - Application upheld - Order
issued - Judith Louise Trigwell -v- Robert David Brereton t/as Aircraft Cleaner Extraordinaire - B 184 of 2011 - Commissioner J L
HAITISON = B0/05/2012........cccuitiieeieteisis ettt h 12 s bbbttt 624

Industrial Law (WA) - Dispute re impending termination of union member - Whether Commission has jurisdiction - Trading activities of
respondent considered - Commission not satisfied respondent is a trading corporation - Declaration made - Western Australian
Municipal, Road Boards, Parks and Racecourse Employees' Union of Workers, Perth -v- Shire of Northampton - C 57 of 2011 -
Commissioner J L HArrison = 11/06/2012..........cceiuriiiieriiieeieireeiei ettt 642

POLICE APPEAL
Removal of Police Officer - Loss of confidence by Commissioner of Police - What constitutes a further grounds of appeal - Distinction
between submissions and grounds of appeal - Power to amend grounds of appeal - Application to tender new evidence - Darren
Waddell -v- Commissioner of Police - APPL 47 of 2011 - Police Appeal - Chief Commissioner A R Beech Commissioner S J Kenner
Commissioner J L HArrison = 29/02/2012...........o.ovueuiiieiiieeieenessie ettt 254

535

By Authority: SUSAN BASTIAN, Registrar, Western Australian Industrial Relations Commission





