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Re Community Employers WA [2009] WAIRC 00666; (2009) 89 WAIG 2086 [61] 
Re The Australian Workers’ Union, West Australian Branch, Industrial Union of Workers [2012] WAIRC 00032; (2012) 92 WAIG 

102 [8], [12] – [13] 
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87 WAIG 2899 [36], [38], [39], [42] 
Case(s) also cited: 
Re Postal Delivery Officers Union (Unreported, AIRC, Print 3192, 18 February 2000) [63] 

Reasons for Decision 
THE FULL BENCH: 
1 The Pharmacy Guild of Western Australia (Organisation of Employers) (Pharmacy Guild of Western Australia) is an 

unregistered organisation of employers seeking registration as an organisation of employers.  The Pharmacy Guild of Western 
Australia is an association of persons including pharmacist controlled companies who carry on businesses as pharmacies.  The 
Pharmacy Guild of Western Australia seeks the authority of the Full Bench to register as an organisation under s 54 of the 
Industrial Relations Act 1979 (WA) (the Act).  Section 54(1) provides that an unregistered organisation may be registered if 
they consist of two or more employers who have, in the aggregate throughout the six months immediately preceding the date of 
application for registration, employed on an average, taken per month, not less than 200 employees; and are associated for the 
purpose of protecting or furthering the interests of those employers.   

2 After hearing from counsel for the applicant on 25 July 2012, the following order was made by the Full Bench: 
The Full Bench authorises the registration of the Pharmacy Guild of Western Australia (Organisation of Employers) as an 
organisation under Division 4 of Part II of the Industrial Relations Act 1979 (WA). 

3 These reasons for decision set out the reasons why the Full Bench granted the application. 
Procedural requirements attaching to organisations seeking registration 
4 Under s 55(1) of the Act, an organisation seeking registration under s 54 is required to lodge in the office of the Registrar: 

(a) a list of the officers of the organisation with their addresses; 
(b) three copies of the rules of the organisation; and 
(c) the prescribed form of application. 

5 In accordance with s 55(1) of the Act, the Pharmacy Guild of Western Australia lodged with the Registrar the prescribed form 
of application, three copies of a list containing the full names of the officers of the organisation and their respective addresses.  
The Pharmacy Guild of Western Australia also lodged three typewritten copies of its rules which are certified as being correct 
by Zoe Lenette Mullen, the president of the Pharmacy Guild of Western Australia. 

6 Following the compliance by the Pharmacy Guild of Western Australia with the requirements of s 55(1) of the Act, the 
Registrar published in a notice in the required manner as required by s 55(2) of the Act: 

NOTICE is given of an application by the 'Pharmacy Guild of Western Australia (Organisation of Employers)' to the Full 
Bench of the Western Australian Industrial Relations Commission for registration of an organisation pursuant to Section 
53 of the Industrial Relations Act 1979. 
The rules of the proposed new organisation relating to the qualification of persons for membership including any rule by 
which that area of the State within which the organisation operates, or intends to operate is limited, are as follows: 

'6 MEMBERSHIP 
6.1 The Organisation shall consist of such organisations which are employers in a Pharmacy Business in 

Western Australia in circumstances where the employer is one of the following: 
6.1.1 A Pharmacist carrying on the Pharmacy Business as a sole trader; or 
6.1.2 Person [sic] who are partners in a partnership that carries on the Pharmacy Business and in which 

every partner is either: 
(a) A Pharmacist; or 
(b) A close family member of a partner who is a Pharmacists; or 

6.1.3 A Pharmacist Controlled Company and is approved for membership by the Committee of 
Management. 

6.2 Each application for membership of the Organisation shall be made in writing in the form provided by the 
Organisation, or in such form as may from time to time be approved by the Committee of Management. 

6.3 Upon receipt by the Committee of Management of a duly completed Application for Membership form, 
together with such fees and subscriptions as may be payable, the Committee of Management will place 
that application before the next meeting of the Committee of Management and the Committee of 
Management will at that meeting consider whether the application should be accepted or rejected in 
accordance with these Rules. The applicant shall be deemed to be a member of the Organisation on the 
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date that the Committee of Management approves the application.  The decision of the Committee of 
Management shall be conveyed in writing to the applicant.' 

The matter has been listed before the Full Bench at 10:30 am on Tuesday, 19 June 2012 in Court 3 (18th Floor).  A copy 
of the rules of the proposed new organisation may be inspected on the 16th Floor, 111 St Georges Terrace, Perth. 
Any organisation/association registered under the Industrial Relations Act 1979, or any person who satisfies the Full 
Bench that he/she has a sufficient interest or desires to object to the application may do so by filing a notice of objection 
(Form 13) in accordance with the Industrial Relations Commission Regulations 2005. 

7 This notice was published by the Registrar in the Western Australian Industrial Gazette on 26 April 2012 ((2012) 92 WAIG 
496). 

8 The requirements of s 55(1) of the Act are also reflected in reg 66 of the Industrial Relations Commission Regulations 2005.  
Under reg 66(2), the Pharmacy Guild of Western Australia is required to lodge three copies of the notice given to members in 
accordance with s 55(4)(b) of the Act, including a statement as to how notice was disseminated to members and three copies of 
the resolution of the organisation authorising the application.  An affidavit sworn by Ms Mullen on 1 February 2012 provides 
evidence of the notice given to members.  This evidence will be addressed later in these reasons. 

Formation of the Pharmacy Guild of Western Australia (Organisation of Employers) 
9 The history of the formation of the Pharmacy Guild of Western Australia is set out in a number of statutory declarations made 

by foundation members of the Pharmacy Guild of Western Australia. 
10 Stephen John Wragg is the secretary of the Pharmacy Guild of Western Australia.  In a statutory declaration made by him on 

29 June 2012, he sets out the history of how the Pharmacy Guild of Western Australia formed as an unincorporated association 
in 2011. 

11 Mr Wragg is a pharmacist.  He is an owner of two pharmacies which operate as partnerships.  He has been involved in 
community pharmacy organisations for a number of years and is generally familiar with requirements of industrial relations 
issues regulating the community pharmacy industry and as he is a member and committee member of a federal body, The 
Pharmacy Guild of Australia, which is registered as an association of employers under the provisions of the Fair Work 
(Registered Associations) Act 2009 (Cth). 

12 During the middle of 2011, Mr Wragg became aware that commencing on 27 March 2011 industrial relations requirements and 
issues regulating employers in the community pharmacy industry who are sole traders or in partnerships are covered 
exclusively by the Western Australian industrial relations system.  As a result of this information, Mr Wragg had a number of 
discussions with other community pharmacy employers who decided that an unregistered organisation of employers needed to 
be established with a view to seeking registration as an organisation of employers under the Act to enable community 
pharmacy employers to be represented in the Commission and protect their interests in the Western Australian industrial 
relations system. 

13 As a result of those discussions, a number of community pharmacy employers and Mr Wragg agreed to meet with a view to 
establishing an unregistered organisation and obtaining registration of the organisation under the Act. 

14 The unregistered organisation of the Pharmacy Guild of Western Australia was formed on 27 September 2011.  At a meeting 
of community pharmacy owners on 27 September 2011, the following owners of community pharmacies attended:  Mr Wragg, 
Lenette Mullen, Natalie Willis, David Manuel, Tom Golovoda, Andrew Ngeow, Ernie Pirone, Harry Zafer, Anthony Masi and 
Paul Jardine.  There were four other community pharmacy employers who were unable to attend this meeting who had prior to 
this meeting indicated their willingness to become foundation members and be part of a foundation committee of management 
members of the new organisation.  Those persons were Linda Keane, Bruce Warland, Adrian Staltari and Paul Rees. 

15 At the meeting on 27 September 2011, all of the persons present firstly agreed unanimously with immediate effect, to establish 
an unregistered organisation of employers with a view to seeking registration as an organisation of employers under the Act.  
They then discussed the name of the proposed organisation of employers and agreed unanimously that the name of the 
unregistered organisation of employers would be the Pharmacy Guild of Western Australia (Organisation of Employers).  They 
then discussed who would be the members of the unregistered organisation of employers.  As a result of those discussions, it 
was resolved unanimously with immediate effect that the unregistered organisation would be comprised of foundation 
members and that the foundation members would be: 

(a) the persons present at the meeting; and 
(b) Linda Keane, Bruce Warland, Adrian Staltari and Paul Rees who were not present but had verbally indicated their 

intent in previous discussions to be foundation members of the unregistered organisation. 
16 It was also discussed at the meeting on 27 September 2011 that once the Pharmacy Guild of Western Australia was registered 

as an organisation of employers by the Western Australian Industrial Relations Commission, additional community pharmacy 
employers could become members pursuant to membership eligibility rules of the unregistered organisation that would be 
developed during the course of upcoming meetings.  Discussion was then held as to who would be the persons who would 
comprise a committee of management of the unregistered organisation.  It was resolved unanimously with immediate effect 
that the unregistered organisation would act through a foundation committee of management which would comprise all 
foundation members.  They then discussed that once the unregistered organisation was registered as an organisation of 
employers there would be a need to conduct elections for the positions of president, secretary and the committee of 
management. 

17 A discussion was also held at the meeting on 27 September 2011 about who would run the meetings of the unregistered 
organisation of employers as it was apparent that a foundation president was needed to chair future meetings and sign the 
minutes.  As a result of the discussion, it was resolved unanimously with immediate effect that the foundation president of the 
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unregistered organisation would be Lenette Mullen.  They then discussed the need for a foundation secretary who would 
handle administrative matters.  As a result, it was resolved unanimously with immediate effect that the foundation secretary of 
the unregistered organisation would be Mr Wragg. 

18 At the conclusion of the meeting on 27 September 2011, the foundation members agreed that a more formal meeting of the 
unregistered organisation was necessary which would include formal minutes.  They also discussed the need for a quorum for 
future meetings and it was agreed unanimously that a quorum would be a majority of the committee members, until such time 
as a set of rules were developed.  They also agreed that a set of rules in line with the requirements of the Act would need to be 
developed which could be used to guide the processes and procedures of the unregistered organisation.  Finally, they agreed to 
meet again on 11 October 2011. 

19 Each of the foundation members present at the meeting on 27 September 2011 also made statutory declarations which briefly 
set out the resolutions made at that meeting.  The four foundation members who were not present at that meeting also made 
statutory declarations.  Mr Rees, Mr Staltari, Mr Warland and Ms Keane all filed statutory declarations stating that following 
the meeting on 27 September 2011 they each had discussions with Mr Wragg, Ms Mullen and the other community pharmacy 
employers involved in this process and during those discussions they agreed in line with their previous agreement to: 

a) the establishment of the unregistered organisation of employers to be known as 'Pharmacy Guild of Western 
Australia (Organisation of Employers)' with a view to the unregistered organisation of employers seeking 
registration as an organisation of employers with the Western Australian Industrial Relations Commission. 

b) immediately being a foundation member of the unregistered organisation of employers; and 
c) immediately being a foundation committee member of the unregistered organisation of employers. 

20 In a further supplementary statutory declaration made by Mr Wragg on 10 July 2012, Mr Wragg states that on 11 October 2011 
Ms Keane, Mr Warland and Mr Staltari attended the meeting of the unregistered organisation of employers, and at that meeting 
they each confirmed their agreement to become foundation members.  Mr Wragg also stated in his statutory declaration made 
on 10 July 2012 that at a meeting of the Pharmacy Guild of Western Australia on 8 November 2011, Mr Rees attended and 
confirmed he agreed to become a foundation member. 

21 Mr Rees, Mr Warland, Mr Staltari and Ms Keane also all made statutory declarations which corroborate the facts which are set 
out in Mr Wragg’s statutory declaration made on 10 July 2012. 

22 On 13 March 2012, Mr Wragg also made an affidavit in support of this application.  In that affidavit he states that when each 
of the foundation members of the Pharmacy Guild of Western Australia became a member of the Pharmacy Guild of Western 
Australia they provided their details of the number of employees employed by their pharmacy.  Those details were then 
recorded as part of the membership register which records that the total number of employees employed by the members was 
277.  Annexed to his affidavit are statutory declarations from each of the foundation members which shows the total number of 
employees employed by each member. 

23 In a statutory declaration made by Zoe Lenette Mullen on 13 June 2012, Ms Mullen declares that she is the president of the 
Pharmacy Guild of Western Australia.  She is also a pharmacist and owns a pharmacy in East Fremantle.  Annexed to her 
statutory declaration made on 13 June 2012 are a bundle of statutory declarations made by each of the foundation members 
which evidences that the Pharmacy Guild of Western Australia consists of two or more employers who had in the aggregate 
throughout the six months immediately preceding 3 April 2012 employed on an average taken per month of not less than 200 
employees.  In fact, the total number of employees set out in the bundle of statutory declarations annexed to Ms Mullen’s 
statutory declaration is 331. 

24 In Ms Mullen’s statutory declaration she also addressed the process by which the rules of the Pharmacy Guild of Western 
Australia came to be adopted by the Pharmacy Guild of Western Australia which was as follows: 

(a) Ms Mullen sent an email to the committee members on 4 November 2011 informing them that there would be a 
meeting on 8 November 2011 and enclosed the following documents: 
(i) the draft rules of the new entity for their perusal; 
(ii) an agenda for the meeting on 8 November 2011; and 
(iii) the minutes of the meeting of the committee of management of the Pharmacy Guild of Western Australia 

on 11 October 2011. 
(b) At the meeting on 8 November 2011, all committee members attended the committee of management meeting 

except for Mr Zafer who tendered a formal apology. 
(c) At the meeting on 8 November 2011, all of the committee of management members that were present 

acknowledged they had received the draft rules and had reviewed them.  They then all resolved to adopt and 
approve the draft rules. 

25 In Mr Wragg’s affidavit sworn on 13 March 2012, Mr Wragg states that on 18 November 2011 a meeting of the Pharmacy 
Guild of Western Australia was held and at that meeting it was resolved that the Pharmacy Guild of Western Australia would 
apply to the Full Bench of the Commission for registration as an organisation of employers. 

26 On 21 December 2011, a letter was sent by email and ordinary post from Ms Mullen to each foundation member informing 
them of the intention of the Pharmacy Guild of Western Australia to apply for registration and attached a copy of the proposed 
rules of the Pharmacy Guild of Western Australia.  The letter advised the members that they could object to the making of the 
application or to the rules or any of them by forwarding a written objection to the Registrar of the Commission.  The letter also 
stated that once the application for registration had been made, the Registrar of the Commission would publish in the Western 
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Australian Industrial Gazette a notice that any person who objects to the registration of the Pharmacy Guild of Western 
Australia may appear and be heard at that time. 

27 Pursuant to s 55(3) of the Act, the application could not be listed for hearing before the Full Bench until the expiration of 
30 days from the date on which there is publication of the notice by the Registrar as provided for in s 55(2) of the Act.  This 
requirement was satisfied as the hearing of the application did not commence until 19 June 2012. 

Substantive statutory requirements 
28 Section 55(4) and s 55(5) of the Act contain substantial requirements which must be satisfied before the Full Bench can 

authorise registration of an organisation.  These provisions are as follows: 
(4) Notwithstanding that an organisation complies with section 53(1) or 54(1) or that the Full Bench is satisfied for 

the purposes of section 53(2) or 54(2), the Full Bench shall refuse an application by the organisation under this 
section unless it is satisfied that —  
(a) the application has been authorised in accordance with the rules of the organisation; 
(b) reasonable steps have been taken to adequately inform the members —  

(i) of the intention of the organisation to apply for registration; 
(ii) of the proposed rules of the organisation; and 
(iii) that the members or any of them may object to the making of the application or to those rules or 

any of them by forwarding a written objection to the Registrar, 
and having regard to the structure of the organisation and any other relevant circumstance, the members 
have been afforded a reasonable opportunity to make such an objection; 

(c) in relation to the members of the organisation —  
(i) less than 5% have objected to the making of the application or to those rules or any of them, as the 

case may be; or 
(ii) a majority of the members who voted in a ballot conducted in a manner approved by the Registrar 

has authorised or approved the making of the application and the proposed rules; 
(d) in relation to the alteration of the rules of the organisation, those rules provide for reasonable notice of any 

proposed alteration and reasons therefor to be given to the members of the organisation and for reasonable 
opportunity for the members to object to any such proposal; and 

(e) rules of the organisation relating to elections for office —  
(i) provide that the election shall be by secret ballot; and 
(ii) conform with the requirements of section 56(1), 
and are such as will ensure, as far as practicable, that no irregularity can occur in connection with the 
election. 

(5) Notwithstanding that an organisation complies with section 53(1) or 54(1), the Full Bench shall refuse an 
application by the organisation under this section if a registered organisation whose rules relating to membership 
enable it to enrol as a member some or all of the persons eligible, pursuant to the rules of the first-mentioned 
organisation, to be members of the first-mentioned organisation unless the Full Bench is satisfied that there is 
good reason, consistent with the objects prescribed in section 6, to permit registration. 

Is the Pharmacy Guild of Western Australia associated for the purpose of protecting or furthering the interests of the 
employer members of the association? 
29 Proposed r 6.1 provides that the organisation shall consist of such organisations which are employers in the Pharmacy Business 

in Western Australia in circumstances where the employer is one of the following: 
(a) a Pharmacist carrying on the Pharmacy Business as a sole trader; 
(b) person [sic] who are partners in a partnership that carries on the Pharmacy Business and in which every partner is 

either: 
(i) a Pharmacist; 
(ii) a close family member of a partner who is a Pharmacist; or 

(c) a Pharmacist Controlled Company. 
30 In each case the member has to be approved for membership by the committee of management. 
31 Insofar as the eligibility rule provides for a company to be a member of the Pharmacy Guild of Western Australia, this 

provision is authorised by the Fair Work Act 2009 (Cth).  Pursuant to s 27(1)(c) and s 27(2) of the Fair Work Act, national 
system employers (including constitutional corporations) can be members of a State registered organisation:  Re Community 
Employers WA [2009] WAIRC 00666; (2009) 89 WAIG 2086 [61]; Re The Australian Workers’ Union, West Australian 
Branch, Industrial Union of Workers [2012] WAIRC 00032; (2012) 92 WAIG 102 [8], [12] – [13]. 

32 When regard was had to the objects in the rules of the Pharmacy Guild of Western Australia it was apparent to the members of 
the Full Bench that the rules had been drafted to empower the Pharmacy Guild of Western Australia to represent the 
community of interests of pharmacy employers in Western Australia in the Western Australian industrial relations system.  
These objects are as follows: 
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(a) To represent and/or protect its members in all industrial matters. 
(b) To enter into any industrial agreement or other instrument, understanding or arrangement considered to be for the 

general benefit of its members. 
(c) To intervene and act in any dispute arising between any member and any of their employees or other person. 
(d) To collect and disseminate information on all matters of interest and relevance to its members. 
(e) To promote the economic and social interests and welfare of its members. 
(f) To communicate with the authorities on any relevant matter affecting the interests of its members. 
(g) To cooperate, assist and collaborate with other organisations in respect of the pharmacy industry, whether 

operating at a national or state level including but not limited to the Pharmacy Guild of Australia. 
(h) To represent and secure the representation of its members of any legally constituted board, tribunal or court 

including but not limited to the Western Australian Industrial Relations Commission. 
(i) To obtain and provide legal advice to itself and to its members, and to take steps and use all means within its 

power to remove and resolve grievances. 
(j) To initiate and conduct proceedings in any court of law and to defend proceedings in any court of law for or on 

behalf of its members collectively and individually. 
(k) To register the Organisation as an organisation of employers under the Industrial Relations Act 1979 (WA). 
(l) To exercise all available powers, privileges and advantages provided under the Industrial Relations Act 1979 

(WA) or under any Commonwealth or State industrial relations or like legislation. 
(m) To preserve or better the rights of members. 
(n) Take such actions as are related to the achieving the above objects. 

33 As counsel for the Pharmacy Guild of Western Australia pointed out, the objects in r 5 are consistent with the principal objects 
in s 6 of the Act, including the objects: 

6(a) to promote goodwill in industry and in enterprises within industry; 
… 
6(af) to facilitate the efficient organisation and performance of work according to the needs of an industry and 

enterprises within it, balanced with fairness to the employees in the industry and enterprises. 
6(ag) to encourage employers, employees and organisations to reach agreements appropriate to the needs of enterprises 

within industry and the employees in those enterprises; 
… 
6(ca) to provide a system of fair wages and conditions of employment; 
… 
6(e) to encourage the formation of representative organisations of employers and employees and their registration 

under this Act and to discourage, so far as practicable, overlapping of eligibility for membership of such 
organisations; 

6(f) to encourage the democratic control of organisations so registered and the full participation by members of such 
an organisation in the affairs of the organisation; 

6(g) to encourage persons, organisations and authorities involved in, or performing functions with respect to, the 
conduct of industrial relations under the laws of the State to communicate, consult and co-operate with persons, 
organisations and authorities involved in, or performing functions with respect to, the conduct or regulation of 
industrial relations under the laws of the Commonwealth. 

34 We were also satisfied that the Pharmacy Guild of Western Australia consisted of two or more employers who in the aggregate 
throughout the six months preceding the date of the application for registration employed on average per month not less than 
200 employees.  This evidence is set out in a bundle of statutory declarations made by each of the foundation members which 
show that throughout the six months immediately preceding the date of the application for registration the members 
collectively employed an average of 331 employees:  see annexures to statutory declaration of Ms Mullen sworn on 13 June 
2012. 

35 We were also satisfied that it is clear from the objects contained in proposed r 5 of the rules of the Pharmacy Guild of Western 
Australia that the Pharmacy Guild of Western Australia is to be associated for the purpose of protecting or furthering interests 
of the employers who are members of the association. 

Has the application been authorised in accordance with the rules of the Pharmacy Guild of Western Australia? 
36 Section 55(4)(a) of the Act requires the Full Bench to be satisfied that the application has been authorised in accordance with 

the rules of the organisation.  Compliance with the rules of the organisation requires an analysis by the Full Bench as to 
whether the rules of the organisation in question have been strictly complied with:  Re The Electrical and Communications 
Association of Western Australia (Union of Employers) [2007] WAIRC 01193; (2007) 87 WAIG 2899 [36], [38], [39], [42].  
In particular, as discussed in The Electrical and Communications Association the Full Bench must analyse and determine: 

(a) what is required under the rules to authorise an alteration application; 
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(b) what actions have been taken to purportedly comply with these requirements; and 
(c) whether compliance has occurred. 

37 On 8 November 2011, the committee of management of the Pharmacy Guild of Western Australia adopted and approved the 
rules filed in the Commission, as the rules of the Pharmacy Guild of Western Australia.  Pursuant to r 14.1(i), the committee of 
management has the power to take all steps necessary to register the organisation as an organisation of employers under the 
Act. 

38 Evidence contained in the affidavits made by Ms Mullen sworn on 13 March 2012 and Mr Wragg sworn on 13 March 2012 
establish that on 18 November 2011 the committee of management of the Pharmacy Guild of Western Australia met and 
resolved to apply to the Full Bench of the Commission for registration as an organisation of employers in accordance with the 
provisions of the Act.  The minutes of the meeting of 18 November 2011 record that at the time that resolution to apply for 
registration was made there was a quorum of committee of management members, as eight members attended the meeting and 
the quorum for a committee of management meeting is four:  r 14.6.  This meeting was, however, not convened in accordance 
with the rules of the Pharmacy Guild of Western Australia.  Pursuant to r 14.4, written notice of a meeting of the committee of 
management is to be given by the secretary to each member of the committee of management together with an agenda and any 
supporting documents shall be despatched to members not later than two days prior to the day appointed for the meeting.  
However, notice of the meeting of 18 November 2011 was given by Ms Mullen, by email sent to each of the members of the 
committee of management on 15 November 2011.  For this reason, the resolution past at that meeting was not valid.  
Notwithstanding this invalidity, we formed the opinion that the invalidity was not material as the only resolution passed at the 
meeting was to make an application to the Commission to register the Pharmacy Guild of Western Australia.  When the 
Pharmacy Guild of Western Australia was first formed, and prior to the adoption of the rules, each of the foundation members 
who were also members of the committee of management, had agreed to take steps to register the association and there is 
nothing in the rules that required a formal resolution to be made by the committee of management to take the necessary steps 
to register the organisation. 

39 When regard is had to the requirements of the rules and the steps that were taken as set out above, it is clear that compliance 
with the rules of the organisation had occurred to authorise the application to register the Pharmacy Guild of Western Australia 
as an organisation under the Act.  For these reasons, we were satisfied that the requirements of s 55(4)(a) of the Act have been 
satisfied. 

40 We were also satisfied that the requirements of s 55(4)(b) of the Act had been complied with.  On 19 December 2011, 
Ms Mullen as the president wrote to all foundation members informing them: 

(a) of the intention of the Pharmacy Guild of Western Australia to apply for registration; 
(b) providing a copy of the proposed rules; and 
(c) that the members or any of them may object to the making of the application or to the rules or any of them by 

forwarding a written objection to the Registrar of the Commission. 
41 It is also notable that each foundation member was also a member of the committee of management and had by agreement 

resolved to adopt the rules and had agreed that the association should apply for registration. 
42 We noted that no members of the Pharmacy Guild of Western Australia had objected to the making of the application for 

registration or to the rules. 
43 We were also satisfied that the rules of the Pharmacy Guild of Western Australia satisfies the requirements of s 55(4)(e) and 

s 56(1)(d)(i) of the Act in that r 23.21 of the rules provide the elections for office shall be by way of secret ballot.  The 
procedure for election of committee of management members is provided for in r 23.  Rule 23 provides for elections by secret 
ballot and makes provision for absentee voting.  It also provides for the manner in which persons may become candidates for 
election in r 23.1.  Rule 23 also provides for the: 

(a) appointment, conduct and duties of returning officers and the conduct of the ballot; 
(b) appointment, conduct and duties of scrutineers to represent the candidates of the ballot; and  
(c) declaration of the result of the ballot. 

When regard is had to the procedures set out in r 23, it is clear that r 23 provides to ensure so far as practicable, that no 
irregularity can occur in connection with the election.  When regard is had to r 23.4 and r 23.6, it is clear that elections for 
office are to be held every three years as required by s 56(1)(e) of the Act. 

44 Rule 24 provides for the filling of casual vacancies and satisfies the requirements of s 56(1)(f) of the Act which does not 
permit a person to be elected to fill a casual vacancy in an office for a period exceeding the unexpired portion of the term of the 
person who has vacated the office.  Rule 24 also satisfies the requirements of s 56A of the Act which provides for casual 
vacancies to be filled in an alternative manner as set out in s 56A(3) of the Act. 

45 The requirements of s 55(5) of the Act are not relevant to this application and do not prevent the registration of the Pharmacy 
Guild of Western Australia.  There was no evidence, nor any other material before the Full Bench, which suggested that if 
registered, the rules relating to membership would enable it to enrol as a member some or all of the persons eligible to be 
members of another registered organisation. 

46 For these reasons the Full Bench formed the opinion that all of the statutory requirements for registration of the Pharmacy 
Guild of Western Australia had been met. 
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2012 WAIRC 00693 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PHARMACY GUILD OF WESTERN AUSTRALIA (ORGANISATION OF EMPLOYERS) 
APPLICANT 

-and- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE J H SMITH, ACTING PRESIDENT 
ACTING SENIOR COMMISSIONER P E SCOTT 
COMMISSIONER S M MAYMAN 

DATE WEDNESDAY, 25 JULY 2012 
FILE NO. FBM 2 OF 2012 
CITATION NO. 2012 WAIRC 00693 
 

Result Application granted 
Appearances 
Applicant Mr A Drake-Brockman (of counsel) and Mr B R Jackson (of counsel) 
 

Order 
This matter having come on for hearing before the Full Bench on Tuesday, 19 June 2012 and Wednesday, 25 July 2012, and having 
heard Mr A Drake-Brockman (of counsel) and Mr B R Jackson (of counsel) on behalf of the applicant, the Full Bench, pursuant to 
the powers conferred on it under the Industrial Relations Act 1979, hereby orders that — 

The Full Bench authorises the registration of the Pharmacy Guild of Western Australia (Organisation of Employers) as an 
organisation under Division 4 of Part II of the Industrial Relations Act 1979 (WA). 

By the Full Bench 
(Sgd.)  J H SMITH, 

[L.S.] Acting President. 

 

PUBLIC SERVICE ARBITRATOR—Awards/Agreements—Variation of— 

2012 WAIRC 00737 
COUNTRY HIGH SCHOOL HOSTELS AUTHORITY RESIDENTIAL COLLEGE SUPERVISORY STAFF AWARD 

2005 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
COUNTRY HIGH SCHOOLS HOSTEL AUTHORITY 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE FRIDAY, 10 AUGUST 2012 
FILE NO P 8 OF 2012 
CITATION NO. 2012 WAIRC 00737 
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Result Award Varied 
Representation 
Applicant Mr M Sims 
Respondent Mr A Harper and with him Ms N Pyne 
 

Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr A Harper and with him Ms N Pyne on behalf of the respondent and 
by consent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the Country High School Hostels Authority Residential College Supervisory Staff Award 2005 be varied in 
accordance with the following schedule and that such variation shall have effect from the beginning of first pay period on 
or after 1 July 2012. 

(Sgd.)  S J KENNER, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Schedule B - District Allowance:   Delete this Schedule and insert the following in lieu thereof: 
SCHEDULE B - DISTRICT ALLOWANCE 

(a) Employees without dependants (subclause 19(3)): 
Column I 

 
District No. 

Column II Standard 
Rate 
$ p.a. 

Column III  
Exceptions to Standard Rate  

Town or Place 

Column IV 
Rate 
$ p.a. 

6 4,437 Nil Nil 
      

5 3,469 Fitzroy Crossing 
Halls Creek 

Turner River Camp 
Nullagine 

4,888 

  Liveringa (Camballin) 
Marble Bar 
Wittenoom 

 

  Karratha  
   4,544 
  Port Hedland  
4  Warburton Mission  
  Carnarvon 4,273 
3  Meekatharra 

Mount Magnet 
Wiluna 

Laverton 
Leonora 

Cue 

3,976 

2 1,829 Kalgoorlie Boulder 4,912 
   1,723 
  Ravensthorpe 

Norseman 
Salmon Gums 
Marvel Loch 

Esperance 

 

1 Nil Nil Nil 
(b) Employees with dependants (subclause 19(4)): 
Double the appropriate rate as prescribed in (a) above for employees without dependants. 
The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or after 1 July 
2012. 

 
 



1566 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 92 W.A.I.G. 
 

2012 WAIRC 00744 
COUNTRY HIGH SCHOOLS HOSTELS AUTHORITY RESIDENTIAL COLLEGE SUPERVISORY STAFF AWARD 

2005, PSA 1 OF 2005  
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
COUNTRY HIGH SCHOOLS HOSTEL AUTHORITY 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE FRIDAY, 10 AUGUST 2012 
FILE NO P 15 OF 2012 
CITATION NO. 2012 WAIRC 00744 
 

Result Award Varied 
Representation 
Applicant Mr M Sims 
Respondent Mr A Harper and with him Ms N Pyne 
 

Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr A Harper and with him Ms N Pyne on behalf of the respondent and 
by consent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the Country High Schools Hostels Authority Residential College Supervisory Staff Award 2005, PSA 1 of 2005 be 
varied in accordance with the following schedule and that such variation shall have effect from the beginning of first pay 
period on or after 8 August 2012. 

(Sgd.)  S J KENNER, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Clause 22. – Motor Vehicle Allowance:  Delete Subclause (5) of this clause and insert the following in lieu thereof: 
(5) Allowance for towing the Authority’s caravan or trailer.  

In cases where employees are required to tow the Authority’s caravans on official business, the additional rate shall be 8.0 
cents per kilometer.  When the Authority’s trailers are towed on official business the additional rate shall be 4.0 cents per 
kilometer.  

2. Clause 24.  – Removal Allowance: 
A. Delete paragraph (c) of subclause (1) of this clause and insert the following in lieu thereof: 

 (c) An allowance of $557.00 for accelerated depreciation and extra wear and tear on furniture, effects and 
appliances for each occasion that an employee is required to transport their furniture, effects and appliances 
provided that the Authority is satisfied that the value of household furniture, effects and appliances moved by 
the employee is at least $3,342.00. 

B. Delete paragraph (d) of subclause (1) of this clause and insert the following in lieu thereof: 
(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum 

amount of $188.00. 
Pets are defined as dogs, cats, birds or other domestic animals kept by the employee or the employee's 
dependants for the purpose of household enjoyment. 
Pets do not include domesticated livestock, native animals or equine animals. 

C. Delete subclause (6) of this clause and insert the following in lieu thereof: 
(6) Where an employee is transferred to government owned or private rental accommodation, where furniture is provided, 

and as a consequence the employee is obliged to store furniture, the employee shall be reimbursed the actual cost of such 
storage up to a maximum allowance of $1,037.00 per annum.  Actual cost is deemed to include the premium for adequate 
insurance coverage for the value of the furniture stored.  An allowance under this subclause shall not be paid for a period 
in excess of four years without the approval of the employer. 
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2012 WAIRC 00735 
DEPARTMENT FOR COMMUNITY DEVELOPMENT (FAMILY RESOURCE WORKERS, WELFARE ASSISTANTS 

AND PARENT HELPERS) AWARD 1990 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
DIRECTOR GENERAL OF THE DEPARTMENT FOR CHILD PROTECTION, DEPARTMENT 
FOR COMMUNITIES 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE FRIDAY, 10 AUGUST 2012 
FILE NO P 6 OF 2012 
CITATION NO. 2012 WAIRC 00735 
 

Result Award Varied 
Representation 
Applicant Mr M Sims 
Respondent Mr A Harper and with him Ms N Pyne 
 

Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr A Harper and with him Ms N Pyne on behalf of the respondent and 
by consent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the Department for Community Development (Family Resource Workers, Welfare Assistants and Parent Helpers) 
Award 1990 be varied in accordance with the following schedule and that such variation shall have effect from the 
beginning of first pay period on or after 1 July 2012. 

(Sgd.)  S J KENNER, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Schedule B - District Allowance:  Delete this Schedule and insert the following in lieu thereof: 
SCHEDULE B 

DISTRICT ALLOWANCE 
(a) Employees without dependants (subclause (36)(4)) - 

COLUMN I 
District No. 

COLUMN II 
Standard Rate 

$ p.a. 

COLUMN III 
Exceptions to Rate 

Town or Place 

COLUMN IV  
Rate 

Standard Rate 
$ p.a. 

6 4,437 Nil Nil 
5 3,469 Fitzroy Crossing 4,888 
  Halls Creek  
  Turner River Camp  
  Nullagine  
  Liveringa (Camballin) 4,544 
  Marble Bar  
  Wittenoom  
  Karratha 4,273 
  Port Hedland 3,976 

4 1,829 Warburton Mission 4,912 
  Carnarvon 1,723 

3 1,152 Meekatharra 1,829 
  Mount Magnet  
  Wiluna  
  Laverton  
  Leonora  
  Cue  
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COLUMN I 
District No. 

COLUMN II 
Standard Rate 

$ p.a. 

COLUMN III 
Exceptions to Rate 

Town or Place 

COLUMN IV  
Rate 

Standard Rate 
$ p.a. 

2 827 Kalgoorlie 275 
  Boulder  
  Ravensthorpe 1,091 
  Norseman  
  Salmon Gums  
  Marvel Loch  
  Esperance  

1 Nil Nil Nil 
(b) Employees With Dependants (subclause (36(5)). 

Double the appropriate rate as prescribed in (a) above for employees without dependants. 
The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or after 
1 July 2012. 

 
 

2012 WAIRC 00736 

EDUCATION DEPARTMENT MINISTERIAL OFFICERS SALARIES ALLOWANCES AND CONDITIONS AWARD 
1983 NO 5 OF 1983 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 

-v- 

DEPARTMENT OF EDUCATION 

RESPONDENT 

CORAM PUBLIC SERVICE ARBITRATOR 

 COMMISSIONER S J KENNER 

DATE FRIDAY, 10 AUGUST 2012 

FILE NO P 7 OF 2012 

CITATION NO. 2012 WAIRC 00736 
 

Result Award Varied 
Representation 
Applicant Mr M Sims 
Respondent Mr A Harper and with him Ms N Pyne 
 

Order 

HAVING heard Mr M Sims on behalf of the applicant and Mr A Harper and with him Ms N Pyne on behalf of the respondent and 
by consent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the Education Department Ministerial Officers Salaries Allowances and Conditions Award 1983 No 5 of 1983 be 
varied in accordance with the following schedule and that such variation shall have effect from the beginning of first pay 
period on or after 1 July 2012. 

(Sgd.)  S J KENNER, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
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SCHEDULE 
1. Schedule C - District Allowance:   Delete this Schedule and insert the following in lieu thereof: 

SCHEDULE C - DISTRICT ALLOWANCE 
(a) Officers Without Dependants (subclause 35(3)(a)): 

COLUMN I COLUMN II COLUMN III COLUMN IV 
DISTRICT NO STANDARD RATE 

$ p.a. 
EXCEPTIONS TO STANDARD 

RATE  
TOWN OR PLACE 

RATE 
$ p.a. 

6 4,437 Nil Nil 
5 3,469 Fitzroy Crossing 4,888 
  Halls Creek  
  Turner River Camp  
  Nullagine  
  Liveringa (Camballin) 4,544 
  Marble Bar  
  Wittenoom  
  Karratha 4,273 
  Port Hedland 3,976 
4 1,829 Warburton Mission 4,912 
  Carnarvon 1,723 
3 1,152 Meekatharra 1,829 
  Mount Magnet  
  Wiluna  
  Laverton  
  Leonora  
  Cue  
2 827 Kalgoorlie 275 
  Boulder  
  Ravensthorpe 1,091 
  Norseman  
  Salmon Gums  
  Marvel Loch  
  Esperance  
1 Nil Nil Nil 

(b) Officers with dependants (subclause 35(3)(b)): 
Double the appropriate rates prescribed in (a) above for officers without dependants. 
The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or 
after 1 July 2012. 

 
 

2012 WAIRC 00742 
EDUCATION DEPARTMENT MINISTERIAL OFFICERS SALARIES ALLOWANCES AND CONDITIONS AWARD 

1983 NO 5 OF 1983 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE FRIDAY, 10 AUGUST 2012 
FILE NO P 13 OF 2012 
CITATION NO. 2012 WAIRC 00742 
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Result Award Varied 
Representation 
Applicant Mr M Sims 
Respondent Mr A Harper and with him Ms N Pyne 
 

Order 

HAVING heard Mr M Sims on behalf of the applicant and Mr A Harper and with him Ms N Pyne on behalf of the respondent and 
by consent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the Education Department Ministerial Officers Salaries Allowances and Conditions Award 1983 No 5 of 1983 be 
varied in accordance with the following schedule and that such variation shall have effect from the beginning of first pay 
period on or after 8 August 2012. 

(Sgd.)  S J KENNER, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

SCHEDULE 

1. Clause 40.  – Relieving Allowance:   Delete subclause (4) of this clause and insert the following in lieu thereof: 

(4) If an officer whose normal duties do not involve camp accommodation is required to relieve or perform special duty 
resulting in a stay at a camp, the officer shall be paid camping allowance for the duration of the period spent in camp, and 
in addition, shall be paid a lump sum of $189.00 to cover incidental personal expenses: Provided that an officer shall 
receive no more than one lump sum of $189.00 in any one period of three (3) years. 

2. Clause 41.  – Removal Allowance: 

A. Delete paragraph (c) of subclause (1) of this clause and insert the following in lieu thereof: 

(c) An allowance of $557.00 for accelerated depreciation and extra wear and tear on furniture, effects and 
appliances for each occasion that an employee is required to transport their furniture, effects and appliances 
provided that the employer is satisfied that the value of household furniture, effects and appliances moved by 
the employee is at least $3,342.00. 

B. Delete paragraph (d) of subclause (1) of this clause and insert the following in lieu thereof: 

(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum 
amount of $188.00. 

Pets are defined as dogs, cats, birds or other domestic animals kept by the employee or the employee's 
dependants for the purpose of household enjoyment. 

Pets do not include domesticated livestock, native animals or equine animals. 

C. Delete subclause (6) of this clause and insert the following in lieu thereof: 

(6) Where an employee is transferred to government owned or private rental accommodation, where furniture is provided, 
and as a consequence the employee is obliged to store furniture, the employee shall be reimbursed the actual cost of such 
storage up to a maximum allowance of $1,037.00 per annum.  Actual cost is deemed to include the premium for adequate 
insurance coverage for the value of the furniture stored.  An allowance under this subclause shall not be paid for a period 
in excess of four years without the approval of the employer. 

3. Schedule G – Overtime Allowance:   Delete Part II - Meals of this Schedule and insert the following in lieu thereof: 

PART II – MEALS 
(Operative from the first pay period commencing on or from 16 September 2011) 

Breakfast $10.30 per meal 
Lunch $12.65 per meal 
Evening Meal $15.20 per meal 
Supper $10.30 per meal 
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2012 WAIRC 00743 
ELECTORATE OFFICERS AWARD 1986 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
THE HONOURABLE SPEAKER OF THE LEGISLATIVE ASSEMBLY 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE FRIDAY, 10 AUGUST 2012 
FILE NO P 14 OF 2012 
CITATION NO. 2012 WAIRC 00743 
 

Result Award Varied 
Representation 
Applicant Mr M Sims 
Respondent Mr A Harper and with him Ms N Pyne 
 

Order 

HAVING heard Mr M Sims on behalf of the applicant and Mr A Harper and with him Ms N Pyne on behalf of the respondent and 
by consent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the Electorate Officers Award 1986 be varied in accordance with the following schedule and that such variation 
shall have effect from the beginning of first pay period on or after 8 August 2012. 

(Sgd.)  S J KENNER, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

SCHEDULE 

1. Clause 38.  – Removal Allowance: 

A. Delete paragraph (c) of subclause (1) of this clause and insert the following in lieu thereof: 

(c) An allowance of $557.00 for accelerated depreciation and extra wear and tear on furniture, effects and 
appliances for each occasion that an employee is required to transport their furniture, effects and appliances 
provided that the employer is satisfied that the value of household furniture, effects and appliances moved by 
the employee is at least $3,342.00. 

B. Delete paragraph (d) of subclause (1) of this clause and insert the following in lieu thereof: 

(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum 
amount of $188.00. 

Pets are defined as dogs, cats, birds or other domestic animals kept by the employee or the employee's 
dependants for the purpose of household enjoyment. 

Pets do not include domesticated livestock, native animals or equine animals. 

C. Delete subclause (6) of this clause and insert the following in lieu thereof: 

(6) Where an employee is transferred to government owned or private rental accommodation, where furniture is provided, 
and as a consequence the employee is obliged to store furniture, the employee shall be reimbursed the actual cost of such 
storage up to a maximum allowance of $1,037.00 per annum.  Actual cost is deemed to include the premium for adequate 
insurance coverage for the value of the furniture stored.  An allowance under this subclause shall not be paid for a period 
in excess of four years without the approval of the employer. 
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2012 WAIRC 00732 
GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS AWARD 1989 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
ANIMAL RESOURCES AUTHORITY, BOTANIC GARDENS AND PARKS AUTHORITY, 
BUILDERS' REGISTRATION BOARD OF WESTERN AUSTRALIA 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE FRIDAY, 10 AUGUST 2012 
FILE NO P 3 OF 2012 
CITATION NO. 2012 WAIRC 00732 
 

Result Award Varied 
Representation 
Applicant Mr M Sims 
Respondent Mr A Harper and with him Ms N Pyne 
 

Order 

HAVING heard Mr M Sims on behalf of the applicant and Mr A Harper and with him Ms N Pyne on behalf of the respondents and 
by consent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the Government Officers Salaries, Allowances and Conditions Award 1989 be varied in accordance with the 
following schedule and that such variation shall have effect from the beginning of first pay period on or after 1 July 2012. 

(Sgd.)  S J KENNER, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

SCHEDULE 
1. Schedule G Clause 42. - District Allowances:  Delete PART II – ALLOWANCES of this Schedule and insert the 

following in lieu thereof: 
PART II - ALLOWANCES 
(a) Officers Without Dependants (subclause 42(3)): 

COLUMN I COLUMN II COLUMN III COLUMN IV 
DISTRICT 

NO 
STANDARD 
RATE $ p.a. 

EXCEPTIONS TO 
STANDARD RATE TOWN OR 

PLACE 

RATE $ p.a. 

6 4,437 Nil Nil 
5 3,469 Fitzroy Crossing 4,888 

  Halls Creek  
  Turner River Camp  
  Nullagine  
  Liveringa (Camballin) 4,544 
  Marble Bar  
  Wittenoom  
  Karratha 4,273 
  Port Hedland 3,976 
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COLUMN I COLUMN II COLUMN III COLUMN IV 
DISTRICT 

NO 
STANDARD 
RATE $ p.a. 

EXCEPTIONS TO 
STANDARD RATE TOWN OR 

PLACE 

RATE $ p.a. 

4 1,829 Warburton Mission 4,912 
  Carnarvon 1,723 
3 1,152 Meekatharra 1,829 

  Mount Magnet  
  Wiluna  
  Laverton  
  Leonora  
  Cue  

2 827 Kalgoorlie 275 
  Boulder  
  Ravensthorpe 1,091 
  Norseman  
  Salmon Gums  
  Marvel Loch  
  Esperance  

1 Nil Nil Nil 
(b) Officers with dependants (subclause 42(4)): 

Double the appropriate rate as prescribed in (a) above for officers without dependants. 
The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or 
after 1 July 2012. 

 
 

2012 WAIRC 00739 
GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS AWARD 1989 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
ANIMAL RESOURCES AUTHORITY, BOTANIC GARDENS AND PARKS AUTHORITY, 
BUILDERS' REGISTRATION BOARD OF  WESTERN AUSTRALIA 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE FRIDAY, 10 AUGUST 2012 
FILE NO P 10 OF 2012 
CITATION NO. 2012 WAIRC 00739 
 

Result Award Varied 
Representation 
Applicant Mr M Sims 
Respondent Mr A Harper and with him Ms N Pyne 
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Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr A Harper and with him Ms N Pyne on behalf of the respondents and 
by consent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the Government Officers Salaries, Allowances and Conditions Award 1989 be varied in accordance with the 
following schedule and that such variation shall have effect from the beginning of first pay period on or after 8 August 
2012. 

(Sgd.)  S J KENNER, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

SCHEDULE 
1. Clause 46.  – Motor Vehicle Allowance:   Delete subclause (5) of this clause and insert the following in lieu thereof: 
(5) Allowance for towing employer’s caravan or trailer. 

In cases where officers are required to tow the employer’s caravans on official business, the additional rate shall be 8.0 
cents per kilometre.  When the employer’s trailers are towed on official business the additional rate shall be 4.0 cents per 
kilometre. 

2. Clause 49.  – Relieving Allowance:   Delete paragraph (d) of subclause (1) of this clause and insert the following in 
lieu thereof: 
(d) If an officer whose normal duties do not involve camp accommodation is required to relieve or perform special 

duty resulting in a stay at a camp, the officer shall be paid camping allowance for the duration of the period 
spent in camp, and in addition, shall be paid a lump sum of $189.00 to cover incidental personal expenses: 
Provided that an officer shall receive no more than one lump sum of $189.00 in any one period of three (3) 
years. 

3. Clause 50.  – Removal Allowance: 
 A. Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) When an employee is transferred in the public interest, or in the ordinary course of promotion or transfer, or on account of 

illness due to causes over which the employee has no control, the employee shall be reimbursed  
(a) The actual reasonable cost of conveyance of the employee and dependants. 
(b) The actual cost (including insurance) of the conveyance of an employee's household furniture effects and 

appliances up to a maximum volume of 45 cubic metres provided that a larger volume may be approved by the 
employer in special cases. 

(c) An allowance of $557.00 for accelerated depreciation and extra wear and tear on furniture, effects and 
appliances for each occasion that an employee is required to transport their furniture, effects and appliances 
provided that the employer is satisfied that the value of household furniture, effects and appliances moved by 
the employee is at least $3,342.00. 

(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum 
amount of $188.00. 
Pets are defined as dogs, cats, birds or other domestic animals kept by the employee or the employee's 
dependants for the purpose of household enjoyment. 
Pets do not include domesticated livestock, native animals or equine animals. 

 B. Delete subclause (6) of this clause and insert the following in lieu thereof: 
(6) Where an employee is transferred to government owned or private rental accommodation, where furniture is provided, 

and as a consequence the employee is obliged to store furniture, the employee shall be reimbursed the actual cost of such 
storage up to a maximum allowance of $1,037.00 per annum.  Actual cost is deemed to include the premium for adequate 
insurance coverage for the value of the furniture stored.  An allowance under this subclause shall not be paid for a period 
in excess of four years without the approval of the employer. 

4. Schedule I - Clause 22.  – Overtime Allowance:   Delete Part II - Meals of this Schedule and insert the following in 
lieu thereof: 

PART II - MEALS 
(Operative from the first pay period commencing on or from 16 September 2011. 
Breakfast $10.30 per meal 
Lunch $12.65 per meal 
Evening Meal $15.20 per meal 
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5. Schedule O Annual Interstate Allowance Rates:   Delete this Schedule and insert the following in lieu thereof: 
SCHEDULE O ANNUAL INTERSTATE ALLOWANCE RATES 

(Operative from the first pay period commencing on or from 16 September 2011 
  Single  With Dependents 
  $  $ 
Adelaide  $2,862  $3,900 
Brisbane  $3,145  $4,195 
Melbourne  $3,180  $4,703 
Sydney  $4,897  $5,851 

 
 

2012 WAIRC 00753 
GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS AWARD 1989 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
ANIMAL RESOURCES AUTHORITY, BOTANIC GARDENS AND PARKS AUTHORITY, 
BUILDERS' REGISTRATION BOARD OF  WESTERN AUSTRALIA 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE MONDAY, 13 AUGUST 2012 
FILE NO P 10 OF 2012 
CITATION NO. 2012 WAIRC 00753 
 

Result Award Varied 
Representation 
Applicant Mr M Sims 
Respondent Mr A Harper and with him Ms N Pyne 
 

Correcting Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr A Harper and with him Ms N Pyne on behalf of the respondent, and 
there being an error in the order of 10 August 2012, the Commission, pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders – 

THAT the order of 10 August 2012 deposited in the office of the Registrar on 10 August 2012 be and is 
hereby corrected in the terms of the attached Schedule. 

(Sgd.)  S J KENNER, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Clause 46.  – Motor Vehicle Allowance:   Delete subclause (5) of this clause and insert the following in lieu thereof: 
(5) Allowance for towing employer’s caravan or trailer. 

In cases where officers are required to tow the employer’s caravans on official business, the additional rate shall be 8.0 
cents per kilometre.  When the employer’s trailers are towed on official business the additional rate shall be 4.0 cents per 
kilometre. 

2. Clause 49.  – Relieving Allowance:   Delete paragraph (d) of subclause (1) of this clause and insert the following in 
lieu thereof: 
(d) If an officer whose normal duties do not involve camp accommodation is required to relieve or perform special 

duty resulting in a stay at a camp, the officer shall be paid camping allowance for the duration of the period 
spent in camp, and in addition, shall be paid a lump sum of $189.00 to cover incidental personal expenses: 
Provided that an officer shall receive no more than one lump sum of $189.00 in any one period of three (3) 
years. 



1576 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 92 W.A.I.G. 
 

3. Clause 50.  – Removal Allowance: 
 A. Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) When an employee is transferred in the public interest, or in the ordinary course of promotion or transfer, or on account of 

illness due to causes over which the employee has no control, the employee shall be reimbursed  
(a) The actual reasonable cost of conveyance of the employee and dependants. 
(b) The actual cost (including insurance) of the conveyance of an employee's household furniture effects and 

appliances up to a maximum volume of 45 cubic metres provided that a larger volume may be approved by the 
employer in special cases. 

(c) An allowance of $557.00 for accelerated depreciation and extra wear and tear on furniture, effects and 
appliances for each occasion that an employee is required to transport their furniture, effects and appliances 
provided that the employer is satisfied that the value of household furniture, effects and appliances moved by 
the employee is at least $3,342.00. 

(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum 
amount of $188.00. 
Pets are defined as dogs, cats, birds or other domestic animals kept by the employee or the employee's 
dependants for the purpose of household enjoyment. 
Pets do not include domesticated livestock, native animals or equine animals. 

 B. Delete subclause (6) of this clause and insert the following in lieu thereof: 
(6) Where an employee is transferred to government owned or private rental accommodation, where furniture is provided, 

and as a consequence the employee is obliged to store furniture, the employee shall be reimbursed the actual cost of such 
storage up to a maximum allowance of $1,037.00 per annum.  Actual cost is deemed to include the premium for adequate 
insurance coverage for the value of the furniture stored.  An allowance under this subclause shall not be paid for a period 
in excess of four years without the approval of the employer. 

4. Schedule I - Clause 22.  – Overtime Allowance:   Delete Part II - Meals of this Schedule and insert the following in 
lieu thereof: 

PART II - MEALS 
(Operative from the beginning of first pay period on or after 8 August 2012.) 
Breakfast $10.30 per meal 
Lunch $12.65 per meal 
Evening Meal $15.20 per meal 
5. Schedule O Annual Interstate Allowance Rates:   Delete this Schedule and insert the following in lieu thereof: 

SCHEDULE O ANNUAL INTERSTATE ALLOWANCE RATES 
(Operative from the beginning of first pay period on or after 8 August 2012.) 

  Single  With Dependents 
  $  $ 
Adelaide  $2,862  $3,900 
Brisbane  $3,145  $4,195 
Melbourne  $3,180  $4,703 
Sydney  $4,897  $5,851 

 
 

2012 WAIRC 00733 
GOVERNMENT OFFICERS (SOCIAL TRAINERS) AWARD 1988 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
DISABILITY SERVICES COMMISSION 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE FRIDAY, 10 AUGUST 2012 
FILE NO P 4 OF 2012 
CITATION NO. 2012 WAIRC 00733 
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Result Award Varied 
Representation 
Applicant Mr M Sims 
Respondent Mr A Harper and with him Ms N Pyne 
 

Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr A Harper and with him Ms N Pyne on behalf of the respondent and 
by consent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the Government Officers (Social Trainers) Award 1988 be varied in accordance with the following schedule and 
that such variation shall have effect from the beginning of first pay period on or after 1 July 2012. 

(Sgd.)  S J KENNER, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

SCHEDULE 
1. Schedule F - District Allowance:   Delete this Schedule and insert the following in lieu thereof: 

SCHEDULE F.  – DISTRICT ALLOWANCE 
(1) (a) Officers without dependants (subclause 40(3)(a)): 

COLUMN I COLUMN II COLUMN III COLUMN IV 
DISTRICT NO. STANDARD RATE  

$ p.a. 
EXCEPTIONS TO STANDARD 

RATE  
TOWN OR PLACE 

RATE  
$ p.a. 

6 4,437 Nil Nil 
5 3,469 Fitzroy Crossing 4,888 
  Halls Creek  
  Turner River Camp  
  Nullagine  
  Liveringa (Camballin) 4,544 
  Marble Bar  
  Wittenoom  
  Karratha 4,273 
  Port Hedland 3,976 
4 1,829 Warburton Mission 4,912 
  Carnarvon 1,723 
3 1,152 Meekatharra 1,829 
  Mount Magnet  
  Wiluna  
  Laverton  
  Leonora  
  Cue  
2 827 Kalgoorlie 275 
  Boulder  
  Ravensthorpe 1,091 
  Norseman  
  Salmon Gums  
  Marvel Loch  
  Esperance  
1 Nil Nil Nil 

(2) (b) Officers with dependants (subclause 40(3)(b)): 
(a)  
Double the appropriate rate as prescribed in (a) above for officers without dependants. 
The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or 
after 1 July 2012. 
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2012 WAIRC 00745 
GOVERNMENT OFFICERS (SOCIAL TRAINERS) AWARD 1988 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
DISABILITY SERVICES COMMISSION 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE FRIDAY, 10 AUGUST 2012 
FILE NO P 16 OF 2012 
CITATION NO. 2012 WAIRC 00745 
 

Result Award Varied 
Representation 
Applicant Mr M Sims 
Respondent Mr A Harper and with him Ms N Pyne 
 

Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr A Harper and with him Ms N Pyne on behalf of the respondent and 
by consent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the Government Officers (Social Trainers) Award 1988 be varied in accordance with the following schedule and 
that such variation shall have effect from the beginning of first pay period on or after 8 August 2012. 

(Sgd.)  S J KENNER, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Clause 40.  – Relieving Allowance:   Delete subclause (4) of this clause and insert the following in lieu thereof: 
(4) If an employee whose normal duties do not involve camp accommodation is required to relieve or perform special duty 

resulting in a stay at a camp, the employee shall be paid camping allowance for the duration of the period spent in camp, 
and in addition, shall be paid a lump sum of $189.00 to cover incidental personal expenses: Provided that an employee 
shall receive no more than one lump sum of $189.00 in any one period of three (3) years. 

2. Clause 46. – Removal Allowance: 
A. Delete paragraph (c) of subclause (1) of this clause and insert the following in lieu thereof: 
(c) An allowance of $557.00 for accelerated depreciation and extra wear and tear on furniture, effects and 

appliances for each occasion that an employee is required to transport their furniture, effects and appliances 
provided that the Employer is satisfied that the value of household furniture, effects and appliances moved by 
the employee is at least $3,342.00. 

B. Delete paragraph (d) of subclause (1) of this clause and insert the following in lieu thereof: 
(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum 

amount of $188.00. 
Pets are defined as dogs, cats, birds or other domestic animals kept by the employee or the employee's 
dependants for the purpose of household enjoyment. 
Pets do not include domesticated livestock, native animals or equine animals. 

C. Delete subclause (6) of this clause and insert the following in lieu thereof: 
(6) Where an employee is transferred to government owned or private rental accommodation, where furniture is provided, 

and as a consequence the employee is obliged to store furniture, the employee shall be reimbursed the actual cost of such 
storage up to a maximum allowance of $1,037.00 per annum.  Actual cost is deemed to include the premium for adequate 
insurance coverage for the value of the furniture stored.  An allowance under this subclause shall not be paid for a period 
in excess of four years without the approval of the Employer. 
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3. Schedule E – Overtime Allowance:   Delete Part II - Meals of this Schedule and insert the following in lieu thereof: 
PART II - MEALS 
(Operative from first pay period commencing on and from ***date of hearing***) 

Breakfast $10.30 per meal 
Lunch $12.65 per meal 
Evening Meal $15.20 per meal 

 
 

2012 WAIRC 00754 
GOVERNMENT OFFICERS (SOCIAL TRAINERS) AWARD 1988 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
DISABILITY SERVICES COMMISSION 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE MONDAY, 13 AUGUST 2012 
FILE NO P 16 OF 2012 
CITATION NO. 2012 WAIRC 00754 
 

Result Award varied 
Representation 
Applicant Mr M Sims 
Respondent Mr A Harper and with him Ms N Pyne 
 

Correcting Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr A Harper and with him Ms N Pyne on behalf of the respondent, and 
there being an error in the order of 10 August 2012, the Commission, pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders – 

THAT the order of 10 August 2012 deposited in the office of the Registrar on 10 August 2012 be and is 
hereby corrected in the terms of the attached Schedule. 

(Sgd.)  S J KENNER, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Clause 45.  – Relieving Allowance:   Delete subclause (4) of this clause and insert the following in lieu thereof: 
(4) If an employee whose normal duties do not involve camp accommodation is required to relieve or perform special duty 

resulting in a stay at a camp, the employee shall be paid camping allowance for the duration of the period spent in camp, 
and in addition, shall be paid a lump sum of $189.00 to cover incidental personal expenses: Provided that an employee 
shall receive no more than one lump sum of $189.00 in any one period of three (3) years. 

2. Clause 46. – Removal Allowance: 
A. Delete paragraph (c) of subclause (1) of this clause and insert the following in lieu thereof: 
(c) An allowance of $557.00 for accelerated depreciation and extra wear and tear on furniture, effects and 

appliances for each occasion that an employee is required to transport their furniture, effects and appliances 
provided that the Employer is satisfied that the value of household furniture, effects and appliances moved by 
the employee is at least $3,342.00. 

B. Delete paragraph (d) of subclause (1) of this clause and insert the following in lieu thereof: 
(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum 

amount of $188.00. 
Pets are defined as dogs, cats, birds or other domestic animals kept by the employee or the employee's 
dependants for the purpose of household enjoyment. 
Pets do not include domesticated livestock, native animals or equine animals. 
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C. Delete subclause (6) of this clause and insert the following in lieu thereof: 
(6) Where an employee is transferred to government owned or private rental accommodation, where furniture is provided, 

and as a consequence the employee is obliged to store furniture, the employee shall be reimbursed the actual cost of such 
storage up to a maximum allowance of $1,037.00 per annum.  Actual cost is deemed to include the premium for adequate 
insurance coverage for the value of the furniture stored.  An allowance under this subclause shall not be paid for a period 
in excess of four years without the approval of the Employer. 

3. Schedule E – Overtime Allowance:   Delete Part II - Meals of this Schedule and insert the following in lieu thereof: 
PART II - MEALS 
(Operative from the beginning of first pay period on or after 8 August 2012.) 

Breakfast $10.30 per meal 
Lunch $12.65 per meal 
Evening Meal $15.20 per meal 

 
 

2012 WAIRC 00740 
GOVERNMENT OFFICERS (STATE GOVERNMENT INSURANCE COMMISSION) AWARD, 1987 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
INSURANCE COMMISSION OF WESTERN AUSTRALIA 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE FRIDAY, 10 AUGUST 2012 
FILE NO P 11 OF 2012 
CITATION NO. 2012 WAIRC 00740 
 

Result Award Varied 
Representation 
Applicant Mr M Sims 
Respondent Mr A Harper and with him Ms N Pyne 
 

Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr A Harper and with him Ms N Pyne on behalf of the respondent and 
by consent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the Government Officers (State Government Insurance Commission) Award, 1987 be varied in accordance with 
the following schedule and that such variation shall have effect from the beginning of first pay period on or after 8 August 
2012. 

(Sgd.)  S J KENNER, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Schedule C - Overtime Allowance:   Delete Part II - Meals of this Schedule and insert the following in lieu thereof: 
PART II - MEALS 
(Operative from first pay period commencing on and from *date of hearing*) 
Breakfast $10.30 per meal 
Lunch $12.65 per meal 
Evening Meal $15.20 per meal 
Supper $10.30 per meal 
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2012 WAIRC 00734 
JUVENILE CUSTODIAL OFFICERS' AWARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
COMMISSIONER 
DEPARTMENT OF CORRECTIVE SERVICES, DIRECTOR GENERAL, DEPARTMENT FOR 
CHILD PROTECTION 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE FRIDAY, 10 AUGUST 2012 
FILE NO P 5 OF 2012 
CITATION NO. 2012 WAIRC 00734 
 

Result Award Varied 
Representation 
Applicant Mr M Sims 
Respondent Mr A Harper and with him Ms N Pyne 
 

Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr A Harper and with him Ms N Pyne on behalf of the respondents and 
by consent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the Juvenile Custodial Officers' Award be varied in accordance with the following schedule and that such variation 
shall have effect from the beginning of first pay period on or after 1 July 2012. 

(Sgd.)  S J KENNER, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
 SCHEDULE 

1. Schedule B - District Allowance:   Delete this Schedule and insert the following in lieu thereof: 
SCHEDULE B – DISTRICT ALLOWANCE 

(a) Employees Without Dependants (clause 5.2.3(1)):  
(a)  

COLUMN I COLUMN II COLUMN III COLUMN IV 

DISTRICT NO. STANDARD 
RATE 
$ p.a. 

EXCEPTIONS TO STANDARD 
RATE 

TOWN OR PLACE 

RATE 
$ p.a. 

6 4,437 Nil Nil 

5 3,469 Fitzroy Crossing 4,888 

  Halls Creek  

  Turner River Camp  

  Nullagine  

  Liveringa (Camballin) 4,544 

  Marble Bar  

  Wittenoom  

  Karratha 4,273 

  Port Hedland 3,976 
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COLUMN I COLUMN II COLUMN III COLUMN IV 

DISTRICT NO. STANDARD 
RATE 
$ p.a. 

EXCEPTIONS TO STANDARD 
RATE 

TOWN OR PLACE 

RATE 
$ p.a. 

4 1,829 Warburton Mission 4,912 

  Carnarvon 1,723 

3 1,152 Meekatharra 1,829 

  Mount Magnet  

  Wiluna  

  Laverton  

  Leonora  

  Cue  

2 827 Kalgoorlie 275 

  Boulder  

  Ravensthorpe 1,091 

  Norseman  
  Salmon Gums  

  Marvel Loch  

  Esperance  

1 Nil Nil Nil 

(b) Employees with dependants (clause 5.2.3(2)):  
Double the appropriate rate as prescribed in (a) above for employees without dependants. 
The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or 
after 1 July 2012. 

 
 

2012 WAIRC 00741 
JUVENILE CUSTODIAL OFFICERS' AWARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT FOR CHILD PROTECTION 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE FRIDAY, 10 AUGUST 2012 
FILE NO P 12 OF 2012 
CITATION NO. 2012 WAIRC 00741 
 

Result Award Varied 
Representation 
Applicant Mr M Sims 
Respondent Mr A Harper and with him Ms N Pyne 
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Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr A Harper and with him Ms N Pyne on behalf of the respondent and 
by consent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the Juvenile Custodial Officers’ Award be varied in accordance with the following schedule and that such 
variation shall have effect from the beginning of first pay period on or after 8 August 2012. 

(Sgd.)  S J KENNER, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Clause 5.4.  – Motor Vehicle Allowance:   Delete subclause 5.4.5 of this clause and insert the following in lieu 
thereof: 

5.4.5 Allowance for towing the employer’s caravan or trailer. 
In case where employees are required to tow the employer’s caravans on official business, the additional rate shall be 8.0 
cents per kilometre. When the employer’s trailers are towed on official business the additional rate shall be 4.0 cents per 
kilometre. 

2. Clause 5.7.  – Relieving Allowance:   Delete subclause 5.7.4. of this clause and insert the following in lieu thereof: 
5.7.4 If an employee whose normal duties do not involve camp accommodation is required to relieve or perform special duty 

resulting in a stay at a camp, the employee shall be paid camping allowance for the duration of the period spent in camp, 
and in addition, shall be paid a lump sum of $189.00 to cover incidental personal expenses:  Provided that an employee 
shall receive no more than one lump sum of $189.00 in any one period of three years. 

3. Clause 5.8.  – Removal Allowance: 
A. Delete paragraph (3) of subclause 5.8.1 of this clause and insert the following in lieu thereof: 
(3) An allowance of $557.00 for accelerated depreciation and extra wear and tear on furniture, effects and 

appliances for each occasion that an employee is required to transport their furniture, effects and appliances 
provided that the employer is satisfied that the value of household furniture, effects and appliances moved by 
the employee is at least $3,342. 

B. Delete paragraph (4) of subclause 5.8.1 of this clause and insert the following in lieu thereof: 
(4) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum 

amount of $188.00. 
 Pets are defined as dogs, cats, birds or other domestic animals kept by the employee or the employee's 

dependants for the purpose of household enjoyment. 
 Pets do not include domesticated livestock, native animals or equine animals. 

 C. Delete subclause 5.8.6 of this clause and insert the following in lieu thereof: 
5.8.6 Where an employee is transferred to government owned or private rental accommodation, where furniture is provided, 

and as a consequence the employee is obliged to store furniture, the employee shall be reimbursed the actual cost of such 
storage up to a maximum allowance of $1,037.00 per annum.  Actual cost is deemed to include the premium for adequate 
insurance coverage for the value of the furniture stored.  An allowance under this subclause shall not be paid for a period 
in excess of four years without the approval of the employer. 

 
 

2012 WAIRC 00731 
PUBLIC SERVICE AWARD 1992 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
SCHOOL CURRICULUM AND STANDARDS AUTHORITY, CHEMISTRY CENTRE (WA), 
COMMISSIONER FOR CHILDREN AND YOUNG PEOPLE 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE FRIDAY, 10 AUGUST 2012 
FILE NO P 2 OF 2012 
CITATION NO. 2012 WAIRC 00731 
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Result Award Varied 
Representation 
Applicant Mr M Sims 
Respondent Mr A Harper and with him Ms N Pyne 
 

Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr A Harper and with him Ms N Pyne on behalf of the respondents and 
by consent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the Public Service Award 1992 be varied in accordance with the following schedule and that such variation shall 
have effect from the beginning of first pay period on or after 1 July 2012. 

(Sgd.)  S J KENNER, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Schedule D - District Allowance:  Delete this Schedule and insert the following in lieu thereof: 
SCHEDULE D - DISTRICT ALLOWANCE 

(a) Officers Without Dependants (subclause 43(3)(a)): 
COLUMN I COLUMN II COLUMN III COLUMN IV 

DISTRICT 
NO 

STANDARD 
RATE 
$ p.a. 

EXCEPTIONS TO 
STANDARD RATE TOWN OR 

PLACE 

RATE 
$ p.a. 

6 4,437 Nil Nil 

5 3,469 Fitzroy Crossing 4,888 

  Halls Creek  

  Turner River Camp  

  Nullagine  

  Liveringa (Camballin) 4,544 

  Marble Bar  

  Wittenoom  

  Karratha 4,273 

  Port Hedland 3,976 

4 1,829 Warburton Mission 4,912 

  Carnarvon 1,723 

3 1,152 Meekatharra 1,829 

  Mount Magnet  

  Wiluna  

  Laverton  

  Leonora  

  Cue  
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COLUMN I COLUMN II COLUMN III COLUMN IV 

DISTRICT 
NO 

STANDARD 
RATE 
$ p.a. 

EXCEPTIONS TO 
STANDARD RATE TOWN OR 

PLACE 

RATE 
$ p.a. 

2 827 Kalgoorlie 275 

  Boulder  

  Ravensthorpe 1,091 

  Norseman  

  Salmon Gums  

  Marvel Loch  

  Esperance  

1 Nil Nil Nil 

(b) Officers with dependants (subclause 43(3)(b)): 
Double the appropriate rate as prescribed in (a) above for officers without dependants. 
The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or 
after 1 July 2012. 

 
 

2012 WAIRC 00738 
PUBLIC SERVICE AWARD 1992 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 

-v- 

SCHOOL CURRICULUM AND STANDARDS AUTHORITY, CHEMISTRY CENTRE (WA), 
COMMISSIONER FOR CHILDREN AND YOUNG PEOPLE 

RESPONDENTS 

CORAM PUBLIC SERVICE ARBITRATOR 

 COMMISSIONER S J KENNER 

DATE FRIDAY, 10 AUGUST 2012 

FILE NO P 9 OF 2012 

CITATION NO. 2012 WAIRC 00738 

 

Result Award Varied 

Representation 

Applicant Mr M Sims 

Respondent Mr A Harper and with him Ms N Pyne 
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Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr A Harper and with him Ms N Pyne on behalf of the respondents and 
by consent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the Public Service Award 1992 be varied in accordance with the following schedule and that such variation shall 
have effect from the beginning of first pay period on or after 8 August 2012. 

(Sgd.)  S J KENNER, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Clause 47 – Motor Vehicle Allowances:   Delete subclause (5) of this clause and insert the following in lieu thereof: 
(5) Allowance for towing Departmental caravan or trailer 

In case where officers are required to tow departmental caravans on official business, the additional rate shall be 8.0 cents 
per kilometre.  When departmental trailers are towed on official business the additional rate shall be 4.0 cents per 
kilometre. 

2. Clause 50 – Relieving Allowance:   Delete subclause (4) of this clause and insert the following in lieu thereof: 
(4) If an officer whose normal duties do not involve camp accommodation is required to relieve or perform special duty 

resulting in a stay at a camp, the officer shall be paid camping allowance for the duration of the period spent in camp, and 
in addition, shall be paid a lump sum of $189.00 to cover incidental personal expenses: Provided that an officer shall 
receive no more than one lump sum of $189.00 in any one period of three (3) years. 

3. Clause 51 – Removal Allowance: 
 A. Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) When an employee is transferred in the public interest, or in the ordinary course of promotion or transfer, or on account of 

illness due to causes over which the employee has no control, the employee shall be reimbursed: 
(a) The actual reasonable cost of conveyance of the employee and dependants. 
(b) The actual cost (including insurance) of the conveyance of an employee's household furniture effects and 

appliances up to a maximum volume of 45 cubic metres provided that a larger volume may be approved by the 
employer in special cases. 

(c) An allowance of $557.00 for accelerated depreciation and extra wear and tear on furniture, effects and 
appliances for each occasion that an employee is required to transport their furniture, effects and appliances 
provided that the employer is satisfied that the value of household furniture, effects and appliances moved by 
the employee is at least $3,342.00. 

(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum 
amount of $188.00. 
Pets are defined as dogs, cats, birds or other domestic animals kept by the employee or the employee's 
dependants for the purpose of household enjoyment. 
Pets do not include domesticated livestock, native animals or equine animals. 

 B. Delete subclause (6) of this clause and insert the following in lieu thereof: 
(6) Where an employee is transferred to government owned or private rental accommodation, where furniture is provided, 

and as a consequence the employee is obliged to store furniture, the employee shall be reimbursed the actual cost of such 
storage up to a maximum allowance of $1,037.00 per annum.  Actual cost is deemed to include the premium for adequate 
insurance coverage for the value of the furniture stored.  An allowance under this subclause shall not be paid for a period 
in excess of four years without the approval of the employer. 

4. Schedule H - Overtime:  Delete Part II - Meals of this schedule and insert the following in lieu thereof: 
PART II – MEALS 
 (Operative from the first pay period commencing on or from *date of hearing*) 

Breakfast $10.30 per meal 

Lunch $12.65 per meal 

Evening Meal $15.20 per meal 

Supper $10.30 per meal 
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2012 WAIRC 00752 
PUBLIC SERVICE AWARD 1992 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
SCHOOL CURRICULUM AND STANDARDS AUTHORITY, CHEMISTRY CENTRE (WA), 
COMMISSIONER FOR CHILDREN AND YOUNG PEOPLE 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE MONDAY, 13 AUGUST 2012 
FILE NO P 9 OF 2012 
CITATION NO. 2012 WAIRC 00752 
 

Result Award Varied 
Representation 
Applicant Mr M Sims 
Respondent Mr A Harper and with him Ms N Pyne 
 

Correcting Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr A Harper and with him Ms N Pyne on behalf of the respondent, and 
there being an error in the order of 10 August 2012, the Commission, pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders – 

THAT the order of 10 August 2012 deposited in the office of the Registrar on 10 August 2012 be and is 
hereby corrected in the terms of the attached Schedule. 

(Sgd.)  S J KENNER, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Clause 47 – Motor Vehicle Allowances:   Delete subclause (5) of this clause and insert the following in lieu thereof: 
(5) Allowance for towing Departmental caravan or trailer 

In case where officers are required to tow departmental caravans on official business, the additional rate shall be 8.0 cents 
per kilometre.  When departmental trailers are towed on official business the additional rate shall be 4.0 cents per 
kilometre. 

2. Clause 50 – Relieving Allowance:   Delete subclause (4) of this clause and insert the following in lieu thereof: 
(4) If an officer whose normal duties do not involve camp accommodation is required to relieve or perform special duty 

resulting in a stay at a camp, the officer shall be paid camping allowance for the duration of the period spent in camp, and 
in addition, shall be paid a lump sum of $189.00 to cover incidental personal expenses: Provided that an officer shall 
receive no more than one lump sum of $189.00 in any one period of three (3) years. 

3. Clause 51 – Removal Allowance: 
 A. Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) When an employee is transferred in the public interest, or in the ordinary course of promotion or transfer, or on account of 

illness due to causes over which the employee has no control, the employee shall be reimbursed: 
(a) The actual reasonable cost of conveyance of the employee and dependants. 
(b) The actual cost (including insurance) of the conveyance of an employee's household furniture effects and 

appliances up to a maximum volume of 45 cubic metres provided that a larger volume may be approved by the 
employer in special cases. 

(c) An allowance of $557.00 for accelerated depreciation and extra wear and tear on furniture, effects and 
appliances for each occasion that an employee is required to transport their furniture, effects and appliances 
provided that the employer is satisfied that the value of household furniture, effects and appliances moved by 
the employee is at least $3,342.00. 

(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum 
amount of $188.00. 
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Pets are defined as dogs, cats, birds or other domestic animals kept by the employee or the employee's 
dependants for the purpose of household enjoyment. 
Pets do not include domesticated livestock, native animals or equine animals. 

 B. Delete subclause (6) of this clause and insert the following in lieu thereof: 
(6) Where an employee is transferred to government owned or private rental accommodation, where furniture is provided, 

and as a consequence the employee is obliged to store furniture, the employee shall be reimbursed the actual cost of such 
storage up to a maximum allowance of $1,037.00 per annum.  Actual cost is deemed to include the premium for adequate 
insurance coverage for the value of the furniture stored.  An allowance under this subclause shall not be paid for a period 
in excess of four years without the approval of the employer. 

4. Schedule H - Overtime:  Delete Part II - Meals of this schedule and insert the following in lieu thereof: 
PART II – MEALS 
 (Operative from the beginning of first pay period on or after 8 August 2012) 

Breakfast $10.30 per meal 
Lunch $12.65 per meal 
Evening Meal $15.20 per meal 
Supper $10.30 per meal 

 

AWARDS/AGREEMENTS—Variation of— 

2012 WAIRC 00746 
PARLIAMENTARY EMPLOYEES AWARD 1989 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
THE GOVERNOR OF WESTERN AUSTRALIA IN COUNCIL, THE PRESIDENT OF THE 
LEGISLATIVE COUNCIL, THE SPEAKER OF THE LEGISLATIVE ASSEMBLY, 
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE FRIDAY, 10 AUGUST 2012 
FILE NO P 17 OF 2012 
CITATION NO. 2012 WAIRC 00746 
 

Result Award Varied 
Representation 
Applicant Mr M Sims 
Respondent Mr A Harper and with him Ms N Pyne 
 

Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr A Harper and with him Ms N Pyne on behalf of the respondents and 
by consent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the Parliamentary Employees Award 1989 be varied in accordance with the following schedule and that such 
variation shall have effect from the beginning of first pay period on or after 8 August 2012. 

(Sgd.)  S J KENNER, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Clause 9. – Meal Allowance:  Delete Subclause (1) of this clause and insert the following in lieu thereof: 
(1) An employee who is required to work overtime under Clause 7 of this Award and where such overtime extends beyond 

5.00 p.m., a meal allowance shall be paid in accordance with the provisions of the Public Service Overtime Award No. 10 
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of 1978 Clause 8 as amended.  Provided that where such overtime extends beyond 6.00 a.m. the following day, an 
allowance of $15.20 or the amount charged by the House, whichever is the higher, for such a three course meal shall be 
paid. 

 

AGREEMENTS—Industrial—Retirement from— 

2012 WAIRC 00726 
NOTICE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
No. APPL 42 of 2012 

IN THE MATTER of the Industrial Relations Act 1979 
and 

IN THE MATTER of the filing in the Office of the Registrar of a Notice of  Retirement from Industrial Agreement in accordance 
with section 41(7) of the said Act 

The Department of the Premier and Cabinet will cease to be a party to the State Law Publisher Industrial Agreement 2010, No AG 
7 of 2010 on and from the 7th day of September 2012. 
DATED THIS 8th DAY OF AUGUST 2012. 

 (Sgd.)  S BASTIAN, 
[L.S.] Registrar. 

 

INDUSTRIAL MAGISTRATE—Claims before— 

2012 WAIRC 00447 
WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATES COURT 

CITATION : 2012 WAIRC 00447 
CORAM : INDUSTRIAL MAGISTRATE G. CICCHINI 
HEARD : WEDNESDAY, 4 JULY 2012 
DELIVERED : THURSDAY, 19 JULY 2012 
CLAIM NO. : M 21 OF 2012 
BETWEEN : BARRY LAWSON 

CLAIMANT 
-v- 
STATESHIPS (DEPT OF TRANSPORT) 

RESPONDENT 
 

Catchwords : Claim for 10.48 weeks’ pay in lieu of long service leave; Whether claimant is an employee 
within the meaning of the Long Service Leave Act 1958; Whether entitlement for long 
service leave accumulated whilst absent from work for a lengthy period due to work injury. 

Legislation : Long Service Leave Act 1958 
  Interpretation Act 1984 
  Seafarers Rehabilitation and Compensation Act 1992 (Cth) 
Instruments  : SeaCorp Coastal Shipping/Maritime Union of Australia Enterprise Agreement 2009 
  Maritime Industry (Seaman, Cooks and Stewards) Long Service Leave Award 1995 
Result : Claim Dismissed 
Representation : Mr Barry Lawson appeared in person 

  Mr L.A. Tsaknis (Counsel) instructed by Messrs Cocks MacNish appeared for the 
respondent 
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REASONS FOR DECISION 
Claim and Response 

1 The claimant, Mr Barry Lawson, alleges that the respondent, “Stateships (Dept of Transport)”, has failed to comply with the 
Long Service Leave Act 1958 (the LSL Act) in that it has not paid him 10.48 weeks’ pay in lieu of long service leave.  Mr 
Lawson has not quantified how much money he says is owed to him. 

2 The respondent denies liability.  It says that by virtue of section 4(3) of the LSL Act Mr Lawson is not an “employee”.  It says 
that the question of Mr Lawson’s claim for an entitlement to long service leave is governed by a Commonwealth award.  
Further, and in any event, even if it is the case that he falls within the provisions of the LSL Act, the period of his extended 
absence on workers’ compensation does not constitute continuous employment for the purposes of the accrual of an 
entitlement under the LSL Act. 

Background 

3 Mr Lawson retired on 2 August 2010.   

4 His work history is that he joined the Navy not long after leaving school and remained within it until 1982, a period of about 
20 years. Thereafter, Mr Lawson held a number of different jobs both onshore and offshore. On 26 October 1988, he joined 
The Maritime Union of Australia (the MUA).  At that time the only way he could work within the maritime industry was 
through MUA membership and appointment. In 1991, Mr Lawson commenced working for the Western Australian Coastal 
Shipping Commission which operated as Stateships. In 1991, whilst working for Stateships, Mr Lawson tore the cartilage in 
his right knee. He was subsequently unable to work because of that injury and on 9 December 1994, he was declared unfit to 
return to his pre-accident occupation.  The Australian Government’s rehabilitation consultant, namely CRS Australia, who 
managed Mr Lawson’s rehabilitation was unable to assist him in obtaining appropriate alternative employment. Mr Lawson did 
not thereafter return to work and remained on workers’ compensation pursuant to the Seafarers Rehabilitation and 
Compensation Act 1992 (Cth) until his retirement. 

5 In 1995, Stateships ceased to operate. Pursuant to a “Service Level Agreement” between the Department of Transport (the 
Department) and Stateships, the Department has, in its various guises, assisted in the administration of Mr Lawson’s workers’ 
compensation claim. The Department also administered his superannuation payments. Mr Lawson was allotted an employee 
number for those purposes.  As a consequence of having an employee number he received various correspondences from the 
Department, much of which was in generic form addressed to him as an employee.  He also received correspondence from the 
Government Employees Superannuation Board.  So far as Mr Lawson was concerned he regarded himself to be an employee 
of the Department because he was paid by the Department and in his view was subject to its directions.  In fact, Mr Lawson 
was never employed by the Department despite the fact that it paid him.  

6 On 10 December 2007, Stateships sent Mr Lawson a letter about his long service leave.  In that letter Mr Lawson was informed 
that, because as at 9 December 1994 he had been certified medically unfit for a period greater than 6 months, under those 
circumstances, he would have been removed from the General Register of Seaman and paid out any entitlements at that time. 
The writer informed him also that the Seaman’s Engagement System and its associated long service leave scheme ended in 
1998.  He was informed that another Commonwealth instrument governed his entitlements and that long service leave might 
accrue to him from 1 March 1998, subject to certain conditions being met.  The writer also told him that they believed that         
Mr Lawson would not be entitled to long service leave payments whilst in receipt of compensation payments and that he could 
not receive both compensation and long service leave payments for the same period.   

7 The fact that Mr Lawson was sent the aforementioned letter is somewhat puzzling.  Mr Lawson told me that Stateships had 
folded. Further, it is common ground that Stateships ceased to operate in 1995 and that certain of its administrative functions 
were transferred to the Department.  It is unclear as to whether the entity “Stateships” continues to exist, and if so, in what 
capacity. In these circumstances the issue of the proper respondent looms large.  Is it Stateships or is it the Department?  The 
way in which Mr Lawson has run his case seems to suggest that he is pursuing his claim against the Department, despite 
having nominated both entities. 

Determination 

8 In the aforementioned letter (Exhibit 5), its unidentified author provided a history of the various industrial instruments that 
have materially covered Mr Lawson’s employment. It suffices to say that all of the instruments referred to are Commonwealth 
instruments.  In evidence Mr Lawson stated that in bringing this claim he relies on the Commonwealth SeaCorp Coastal 
Shipping/Maritime Union of Australia Enterprise Agreement 2009 (the Agreement). 

9 Clause 20. Long Service Leave, of the Agreement, at Clause 20.1, provides: 

“20.1 The provisions of the Maritime Industry (Seaman, Cooks and Stewards Offshore) Long Service 
Leave Award 1995 as varied will apply to Ratings under this agreement. The parties agree that should 
agreement be reached to vary the long service leave arrangements on an industry basis then such variation 
will apply to this Agreement.”  

10 No evidence has been led concerning any variation to the Maritime Industry (Seaman, Cooks and Stewards) Long Service 
Leave Award 1995 (the Award). 

11 The LSL Act is an Act to provide for the granting of long service leave to certain Western Australian employees and for 
matters incidental thereto. Only “employees” within the meaning of the LSL Act are entitled to long service leave under the 
LSL Act.  Pursuant to section 8(1) of the LSL Act, an employee is entitled to long service leave on ordinary pay in respect to 
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continuous employment with the same employer, or with a person who, being a transmittee is deemed to be one and the same 
employer.  It follows that in order to succeed in this claim      Mr Lawson must satisfy me on the balance of probabilities that 
he was an “employee" within the meaning of section 4(1) of the LSL Act.  

12 Section 4(1) of the LSL Act provides: 

“employee means, subject to subsection (3) —  

(a) any person employed by an employer to do work for hire or reward including an apprentice; 

(b) any person whose usual status is that of an employee; 

(c) any person employed as a canvasser whose services are remunerated wholly or partly by 
commission or percentage reward; or 

(d) any person who is the lessee of any tools or other implements of production or of any vehicle 
used in the delivery of goods or who is the owner, whether wholly or partly, of any vehicle used 
in the transport of goods or passengers if the person is in all other respects an employee;” 

13 The definition of employee within the LSL Act is subject to section 4(3) which provides: 

“4(3) Where a person is, by virtue of —  

 (a)  an award or industrial agreement;  

(b)  an employer-employee agreement under Part VID of the Industrial Relations Act 1979 
or other agreement between the person and his employer; or  

(c)  an enactment of the State, the Commonwealth or of another State or Territory, 

entitled to, or eligible to become entitled to, long service leave at least equivalent to the 
entitlement to long service leave under this Act, that person is not within the definition of 
“employee” in subsection (1).” 

14 Mr Lawson is required to satisfy me that he falls within the definition of “employee” as defined in the LSL Act. The evidence 
before me does not enable such satisfaction.  He has failed to satisfy me that he was ever employed by the Department in its 
various guises.  Further, and in any event, he was not at all material times an employee within the meaning of the LSL Act 
because he was entitled to or eligible to become entitled to long service leave under an enactment of the Commonwealth.  His 
case is firmly founded on the application of the Agreement and the Award, both of which are instruments made under an 
enactment of the Commonwealth.  Mr Lawson’s claim can only be heard and determined by a jurisdiction which is empowered 
by Commonwealth law to deal with such a matter.  This jurisdiction is not so empowered. 

15 Even if Mr Lawson could establish that he is an “employee” within the meaning of the LSL Act he nevertheless faces 
insurmountable difficulty in establishing that he has been in continuous employment entitling him to a payment in lieu of long 
service leave.  Relevantly, section 6(1)(b) of the LSL Act provides: 

“6(1) For the purposes of this Act employment of an employee whether before or after the 
commencement of this Act shall be deemed to include —  

 ... 

(b)  any period of absence from duty necessitated by sickness of or injury to the  employee 
but only to the extent of 15 working days in any year of his employment;”  

16 Long service leave does not accrue during absences from duty occurring by reason of injury or illness of periods of more than 
15 working days in any year of employment. I note that there is a similar provision in the Award.  It probably accounts for the 
advice given to Mr Lawson on 10 December 2007, which was that he could not receive both compensation and long service 
leave payments for the same period (see Exhibit 5).  It follows that Mr Lawson has not been able to satisfy me that he has been 
in continuous employment as required by section 8 of the LSL Act. All periods of absence due to his injury exceeding 15 days 
in each year cannot be taken into account. 

17 Finally, and in any event, Mr Lawson has not produced any evidence which would otherwise support his claim. There is 
nothing before me which would enable a determination of the quantum of any entitlement. 

18 The claim will be dismissed. 
G. CICCHINI 
INDUSTRIAL MAGISTRATE 
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2012 WAIRC 00446 
WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATES COURT 

CITATION : 2012 WAIRC 00446 
CORAM : INDUSTRIAL MAGISTRATE G. CICCHINI 
HEARD : WEDNESDAY, 30 MAY 2012 
DELIVERED : THURSDAY, 19 JULY 2012 
CLAIM NO. : M 38 OF 2011 
BETWEEN : UNITED VOICE WA 

CLAIMANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT OF EDUCATION 

RESPONDENT 
 

Catchwords : Alleged breach of Education Assistants’ (Government) General Agreement 2010 (the 
Agreement); Failure to carryout inductions of new employees; Failure to notify the union of 
inductions; Whether school based inductions permissible; Whether the responsibility for 
conducting inductions passed from the “district offices” to “regional offices” following 
restructure. 

Legislation  : Industrial Relations Act 1979 
School Education Act 1999 

Instruments  : Education Assistants’ (Government) General Agreement 2007 
Education Assistants’ (Government) General Agreement 2010 

Result : Alleged breaches of Clause 10.3 of the Agreement are not made out.  
  Other parts of claim admitted. 
Representation : Ms E Palmer (as agent) appeared for the claimant 

  Mr D Matthews (Counsel), instructed by the State Solicitor’s Office, appeared for the 
respondent 

 
 

REASONS FOR DECISION 
The Claim 
1 United Voice WA (the claimant) alleges that the Director General, Department of Education (the respondent has contravened 

or failed to comply with Clause 10 - Induction of the Education Assistants’ (Government) General Agreement 2010 (the 2010 
Agreement), which provides: 

“10. INDUCTION 
10.1 The employer consistent with its policy, Staff Induction, will ensure all new employees 

and redeployees attend induction sessions within three months of commencement of 
employment.  

10.2 The Department of Education and Training will develop a specific induction package 
for Education Assistants. 

10.3 Each district office is responsible for conducting inductions which are to be held twice 
each term during term time for new employees. The Employer will notify the Union if 
there are no new employees requiring induction and the required second induction in the 
term will not be necessary. 

10.4 The Union will be given at least 14 days notice of the time and place of the inductions 
and the names of those attending.  The Union is entitled to at least thirty minutes to 
address new employees without Employer representatives being present.  The Union 
will meet the costs associated with its attendance at such sessions.  

10.5 Every effort will be made to induct new employees in remote locations.  Inductions may 
be part of professional development days or other days dedicated to staff training or 
development.  Where car travel is greater than two hours, consideration may be given to 
an on-line induction to be available for new employees.” 
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2 The claimant says that between 1 January 2011 and 5 June 2011, inclusive, the respondent breached the aforementioned clause 
in the following ways:  

a) by failing to ensure that 158 new employees and redeployees attended an induction session within 3 months of 
commencement of employment (Clause 10.1);  

 b) by the District Offices not being responsible for conducting inductions (Clause 10.3);  
c)   by failing to hold inductions for new employees twice each term during term time for new employees (Clause 

10.3) 
d) by failing on 26 occasions to give the claimant at least 14 days’ notice of the time and place of inductions and 

the names of those attending (Clause 10.4); and 
e) by not allowing the claimant on 26 occasions its entitlement of at least 30 minutes to address new employees 

without employer representatives being present (Clause 10.4). 
3 It suffices to say that the Respondent admits the breaches outlined in paragraphs (a), (d) and (e) above but denies the 

allegations in paragraphs (b) and (c).  The parties agree that the outcome in paragraph (c) is contingent upon the outcome in 
paragraph (b). 

Background 
4 The claimant union represents Education Assistants employed by the respondent.  In more recent times the union has attempted 

to increase the profile of Education Assistants who, in the past, were sometimes seen and regarded as being unskilled workers. 
The claimant says that in reality they possess important skills.  It is therefore striving to increase the professionalism of 
Education Assistants and to create commensurate career and pay structures.  

5 The proper induction of Education Assistants is seen by the claimant as being an important and integral process by which it can 
achieve its objectives. With that in mind it negotiated the inclusion of an induction clause in the Education Assistants’ 
(Government) General Agreement 2007 (the 2007 Agreement) which has been retained in the 2010 Agreement. 

6 The claimant’s State Secretary, Mr David Kelly, testified that it was important from the union’s point of view that inductions 
be conducted by a central authority so that they could be regulated and monitored. There were quality assurance benefits in the 
induction being conducted in that way. It was also more convenient for the union. From a logistical point of view it was 
physically impossible for the union to attend all school based inductions, sometimes involving only a few employees at 
different locations, potentially being conducted at the same time. It was far better for the union to recruit members and address 
Education Assistants about various campaigns at large induction sessions. Simply put, the union does not have the resources to 
attend multiple small induction sessions.  

7 In early September 2010, the Premier of Western Australia and the Minister for Education announced in a joint statement that 
there would be a change in the delivery of school services. They said that schools would be given greater autonomy and that 
bureaucratic restrictions would be reduced. It was intended that support services occur within or as close to schools as possible. 
The new support structure would involve the creation of 75 school networks in eight education regions across the state. Each 
region would be headed by a Regional Executive Director who would become a member of the Department’s executive team. 
The new model would replace district education offices. School support services that operated from those offices would move 
to schools. The new model was designed to provide greater access between schools and the Director General through a flatter 
management structure. 

8 Ms Margaret Collins, who is the Regional Executive Director for the Southwest Education Region was called by the 
respondent and testified that district offices were abolished on 7 September 2010. Some of the functions of district offices were 
transferred to schools whilst others, such as human resource functions, went to head office. Ms Collins produced a document 
prepared by the Department of Education concerning Regional Executive Directors (Exhibit 8). She said that the role of 
Regional Executive Directors is substantially different to that performed by district offices.  Rather than providing support, 
Regional Executive Directors are expected to monitor the performance of all schools in the region and intervene if a school is 
underperforming. The role of Regional Executive Directors in achieving that end is described within Exhibit 8 as follows: 

• support innovation, efficiency and collaboration so students have access to a broad, high quality curriculum 

• coordinate communications and complaints, disputes and crisis management processes 

• monitor schools through the Department’s performance information systems on student achievement (academic and 
non-academic), financial and human resource management, and community relations 

• initiate and coordinate support for and intervention in underperforming schools 

• manage school principals and regional staff  

• lead the implementation of Department policies, programs and initiatives 

• facilitate and support interagency collaboration and partnerships 

• support the professional learning and development of Network Principals in consultation with the professional 
learning and leadership institute 

• advise Corporate Executive on Department policy and programs 
9 Ms Collins said that as a result of the restructure, Regional Executive Directors were not involved in inductions and that school 

principals became empowered to induct all staff, including Education Assistants. The function of conducting inductions and 
complying with Clause 10 of the 2010 Agreement therefore rests with individual school principals.    
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10 Ms Sandra Thompson, the Respondent’s Principal Human Resources Consultant who was called by the respondent, affirmed 
that position. She also testified that as a result of “regionalisation” school principals became responsible for the induction of 
Education Assistants. She said that principals were given all the necessary materials, information and support to conduct the 
requisite inductions. 

11 Although Ms Collins and Ms Thompson are now quite firm in their view about where the responsibility for inductions lays, the 
fact of the matter is that there was considerable initial confusion about this issue within the Education Department itself.  
Indeed, that confusion continued well into 2011.  Such is evident from the testimony of Ms Michelle O’Driscoll, the claimant’s 
Team Lead Organiser for the education industry employees. 

12 Ms O’Driscoll testified that in September 2010 she met with the respondent, Ms Sharon O’Neil and others concerning the 
proposed changes. The exact form of the proposed changes was not then known.  As a result of that meeting, Ms O’Driscoll 
satisfied herself that although there would be some changes made to staffing at district offices, they would essentially remain 
intact and be renamed as regional offices. That view was reinforced by various discussions she had with departmental officials 
and also because of what was said in a series of emails passing between her and Ms Thompson.  It is important to refer to some 
of those emails in order to accurately reflect what was happening at the time, and to explain why Ms O’Driscoll held that view.  

13 On 4 February 2011, Ms Thompson sent an email to Ms O’Driscoll (Exhibit 2.1) which contained the following:  
“Subject: Coordination of inductions for Cleaners, Gardeners and Education Assistants 
Good Afternoon Michelle 
Thank you for meeting with us this morning. As discussed, the proposed plan to coordinate regional 
inductions in 2011 is as follows: 

•   Workforce Management will coordinate EA inductions in collaboration with each Regional 
Education Office. A copy of the EA Induction calendar for the year will be provided to the 
LHMU and you will be advised in a timely manner when changes occur. 

•   Workforce Management will provide the EA induction calendar to Strategic Asset Planning. 
Wherever possible, Cleaning and Gardening inductions in country and remote areas will be 
planned to align with the EA induction calendar. 

•   Group EA Inductions will not be planned in the Kimberley and Pilbara regions in the wet 
season. 

We look forward to working with you this year.” 
14 On 17 February 2011, Ms O’Driscoll, by email, queried whether an induction timetable had been finalised. That same day Ms 

Thompson responded by email saying: 
“Hi Michelle  
I understand you would be a bit concerned but I want to reassure you it is in progress. Approval from the 
ED Workforce is being sought to contact the Regional Executive Directors. This will enable me to lock in 
the dates and negotiate any support they may require to coordinate inductions.” 

15 Ms Thompson admitted during her testimony that she had initially informed Ms O’Driscoll that the proposed plan was for 
regional offices to continue to induct Education Assistants, but after consultation with departmental officers, it was decided 
that regional offices did not have the capacity to deliver inductions. She also admitted that during the transitional phase there 
was a lack of clarity about who was responsible for the delivery of inductions. It only later became clear to her that it was the 
responsibility of individual schools to deliver the inductions. Ms Thompson said that the lack of clarity, combined with 
awareness and capacity issues, led to breaches of the 2010 Agreement which have been admitted. 

16 The Respondent accepts that in some instances inductions did not occur and where they did, in some cases, the correct 
procedures as provided for by Clause 10 of the 2010 Agreement were not followed. The Respondent accordingly admits the 
allegations in the Claim, save that she did not comply with Clause 10.3. The imposition of penalties for non-compliance with 
the admitted breaches is to be considered following the determination of the outstanding issue in this matter. 

Determination 
17 Given the admissions made by the respondent, the sole issue to be determined in this matter is whether the respondent has 

failed to comply with Clause 10.3. 
18 Clause 10.3 commences by stating:  

“Each district office is responsible for conducting inductions…”  
19 The claimant submits that the meaning of the initiating words of the provision is clear and unambiguous, that is, that the act of 

performing inductions is to be done by district offices and not by the central department or schools. Each district office is 
responsible for, and obliged to carry out, inductions.  

20 The meaning of “responsible” in the Oxford Dictionary of English (2nd edition, 2003) is stated as: 
“… having an obligation to so something or having control over or care for someone,  as part of one’s job 

or role.” 
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21 It is contended therefore that the parties intended that each district office carry out inductions of Education Assistants 
employed in schools within their respective districts. Indeed, that was how it was done leading up to the changes made in 
September 2010. The claimant says further, that even if Clause 10.3 is read to mean that district offices were responsible for 
making sure inductions were conducted, the act of transferring responsibility entirely to schools with nobody performing an 
overarching co-ordination role, is of itself, in breach of the provision. 

22 “District office” is not defined in the 2010 Agreement, nor is it defined in the School Education Act 1999.  The claimant asserts 
that “district office” was a name given to a location within the Education Department’s organisational structure, situated 
between the central department and its schools. District offices facilitated communications between the department and 
schools, and also co-ordinated services and functions across schools.  The claimant contends that the eight regional offices and 
seven local education offices, which replaced the 14 district offices, are located in the same organisational and physical 
geographical locations as the former district offices. They, like district offices, have responsibility for communicating and co-
ordinating the implementation of departmental policy to schools, and for co-ordinating services and functions across the 
schools in their area. The claimant therefore says that regional and local education offices are, for my purposes, to be 
considered as “district offices”.  The re-badging of district offices as regional and local education offices should not allow the 
respondent to circumvent its obligations. 

23 The claimant further submits that on its clear and express terms, Clause 10 mandates that inductions be conducted at a central 
location. When Clauses 10.1, 10.3 and 10.5 are read together they contextually manifest intent for centralised inductions. 
Centralised inductions should occur both organisationally and geographically.  It is suggested that the requirement that 
inductions be held twice each term only makes sense if inductions are required to be held centrally. The necessity for 
inductions to be held twice a term will not exist if inductions are held at school level, because there will generally be 
insufficient new employees and/or redeployees to warrant that. The claimant also points out that if Clause 10.1 contemplated 
inductions being held at the school level then the special provision for remote employees found in Clause 10.5 would not exist. 

24 In the alternative, the claimant argues that if I do not accept the clear and unambiguous terms of the Clause 10.3, then a 
consideration of the historical context evidencing the common understanding and intentions of the parties in reaching 
agreement on Clause 10, should be undertaken.  Further, the claimant points out that the respondent’s initial conduct following 
the restructure demonstrates that she recognised the need to maintain the status quo by transferring the responsibility for 
conducting inductions to the natural equivalent officer of the defunct district office. The subsequent unilateral decision to alter 
the common understanding as to how inductions would be conducted was against the clear and unambiguous understanding of 
the clause, as evidenced by past conduct. It was not permissible to create a new regime under the terms of the existing 
agreement. 

25 Clause 10 is aimed at ensuring that Education Assistants receive specific and dedicated inductions for which district offices are 
responsible. However, as a result of a government initiative which restructured the Education Department, district offices were 
abolished on 7 September 2010.  From then on inductions could no longer be conducted by district offices. The restructure 
which abolished district offices created considerable confusion about who would take on the role of inducting Education 
Assistants.   It is self-evident from Ms Thompson’s e-mails that she was of the view that Regional Executive Directors would 
do so. Her view was not predominant.  The Director General of Education regarded the role of Regional Executive Directors as 
being substantially and substantively different to that of district offices. Exhibit 8 supports that.  As      Ms Collins explained, 
regional offices took on a supervisory or monitoring role, whereas district offices were responsible for hands on support. Most 
of the district offices hands on functions devolved to schools in line with government policy. 

26 I accept Ms Collins’ evidence that, the role of Regional Executive Directors, and that performed regional offices is 
significantly different to that of the now defunct district offices. I accept that regional offices are not structured to provide 
hands on support.  It is not their role to conduct inductions.  That responsibility has devolved to schools in line with the policy 
underlying the restructure. 

27 The thrust of the claimant’s argument in this matter is that where “district office” is referred to in Clause 10.3, the Court should 
read “regional offices”.  That is in line with what the claimant was led to understand would be the situation following the 
restructure. 

28 The obligation to induct Education Assistants is, and has always been, the responsibility of the Director General of the 
Department of Education.  That is recognised by the claimant who has bought this Claim against her.  Clause 10.3 does no 
more than to provide for an agreed arrangement as to the delegation of the responsibility to conduct inductions. The clause 
spells out that district offices are responsible for conducting inductions.  Upon district offices being abolished the immediate 
responsibility for conducting inductions reverted to the Director General. She resumed that immediate responsibility when it 
became impossible for inductions to be done by district offices.  In line with the policy underlying the restructure, she 
delegated that responsibility to schools. 

29 Clause 10.3 of the 2010 Agreement does not lock into place a certain organisational structure for the life of the 2010 
Agreement which subjects the Director General of Education to enforcement proceedings in the event of a change. There is no 
undertaking in that clause or elsewhere in the 2010 Agreement that district offices would not be abolished. 

30 The claimant asserts that the respondent is in breach of Clause 10.3 because she has failed to ensure that inductions were 
organised by a body at a level above schools and that because she has failed to ensure that the inductions are held at central 
locations.  There is nothing in Clause 10.3 which requires inductions to be conducted at central locations, even though that is 
how it was done in the past, and was how it was contemplated by the parties at the time the agreement was made.  Clause 10.5, 
upon which the claimant places some considerable weight, does no more than to enable employees in remote locations who 
cannot attend a dedicated induction session to be inducted in other ways. 
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31 Notwithstanding the pre-existing practice, neither Clause 10.3 nor Clause 10.5 read with each other, or as a whole with the 
other provisions of Clause 10, requires that inductions be held at a central location. Clause 10 does not say that inductions are 
to be conducted at a central location or at locations other than schools.  The clause is capable of construction without reference 
to extraneous evidence. Clause 10.3 is concerned with the responsibility for carrying out inductions but not the form or 
location of those inductions. 

32 The claimant asserts at paragraph 3.6(b) of its Statement of Claim that the respondent has breached Clause 10.3 because 
district offices were, during the material periods, not responsible for conducting inductions.  In the circumstances, the real 
question to be determined on the pleadings is whether there has been a breach of Clause 10.3 because the Director General has 
failed to ensure that district offices continued, and therefore failed to ensure that district offices continued to have 
responsibility for the conduct of inductions. 

33 Clause 10.3 does not require the continued existence of district offices. Once those offices were abolished, it rendered the first 
part of the first sentence in Clause 10.3 otiose. It was impossible for district offices to have responsibility for inductions when 
they did not exist.  The respondent cannot be, and is not, in breach of Clause 10.3 because district offices have been abolished.  
There was no agreement that district offices would exist for the life of the 2010 Agreement. Clause 10.3 is incapable of 
enforcement. It is no more than a mechanical provision relating to delegation of responsibility to district offices.  Upon the 
abolishment of district offices that mechanism became redundant.  

34 In any event, even if it could be said that there has been a breach of Clause 10.3, the common law defence of impossibility 
enables exculpation of the respondent. It suffices to say that the impossibility of complying with Clause 10.3 arose from the 
implementation of government policy which the respondent was statutorily obliged follow. 

35 The alleged breach of Clause 10.3 of the 2010 Agreement, as asserted in paragraph 3.6(b) of the Statement of Claim is not 
made out. It follows, given that the allegation in paragraph 3.6(c) of the Statement of Claim is contingent upon the claim in 
paragraph 3.6(b) being satisfied that it too is also not made out. 

36 I will now hear the parties in relation to the admitted breaches. 
G. CICCHINI 
INDUSTRIAL MAGISTRATE 

 

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 

2012 WAIRC 00440 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LUKE BATORY 
APPLICANT 

-v- 
PERTH MONUMENTAL WORKS 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE THURSDAY, 18 JULY 2012 
FILE NO/S U 100 OF 2012 
CITATION NO. 2012 WAIRC 00440 
 

Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 4 July 2012 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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2012 WAIRC 00717 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES TEAGAN BURGESS 
APPLICANT 

-v- 
NIRVANA HAIR AND BODY SANCTUM 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE WEDNESDAY, 1 AUGUST 2012 
FILE NO/S U 145 OF 2012 
CITATION NO. 2012 WAIRC 00717 
 

Result Application  discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 30 July 2012 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2012 WAIRC 00699 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PAOLO CALABRO 
APPLICANT 

-v- 
CHEAIB HUSSEIN 
DINKY DI ROASTED CHICKEN LEBANESE STYLE FOOD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE THURSDAY, 26 JULY 2012 
FILE NO/S B 91 OF 2012 
CITATION NO. 2012 WAIRC 00699 
 

Result Application discontinued 
Representation 
Applicant Mr P Calabro 
Respondent Mr C Cheaib and Ms Walker 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979;  
AND WHEREAS on 11 July 2012 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at the conclusion of the conference an agreement was reached between the parties; 
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AND WHEREAS on 16 July 2012 the applicant advised the Commission to file the Notice of Discontinuance in respect of the 
application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 
 

 

2012 WAIRC 00697 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PAOLO CALABRO 
APPLICANT 

-v- 
CHEAIB HUSSEIN  
DINKY DI ROASTED CHICKEN LEBANESE STYLE FOOD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE THURSDAY, 26 JULY 2012 
FILE NO/S U 91 OF 2012 
CITATION NO. 2012 WAIRC 00697 
 

Result Application discontinued 
Representation 
Applicant Mr P Calabro 
Respondent Mr C Cheaib and Ms L Walker 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 11 July 2012 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at the conclusion of the conference an agreement was reached between the parties; 
AND WHEREAS on 16 July 2012 the applicant advised the Commission to file the Notice of Discontinuance in respect of the 
application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 
 

 

2012 WAIRC 00422 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

CITATION : 2012 WAIRC 00422 
CORAM : ACTING SENIOR COMMISSIONER P E SCOTT 
HEARD : THURSDAY, 28 JUNE 2012 
DELIVERED : FRIDAY, 6 JULY 2012 
FILE NO. : B 187 OF 2011 
BETWEEN : DIANA ELIZABETH DOWNS-STONEY 

Applicant 
AND 
CULUNGA ABORIGINAL COMMUNITY CORPORATION 
Respondent 
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CatchWords : Denied contractual entitlements – contract of employment – validity of contract – notice of 
termination – pro-rata annual leave –payment in lieu of notice 

Result : Order issued 
Representation: 
Applicant : Ms D Downs-Stoney on her own behalf 
Respondent : Ms G Corunna and with her Mr A Corunna 
 

Reasons for Decision 
1 The applicant was employed by the respondent from the 24 January to 19 August 2011 as the Principal of its school. 
2 The applicant has given evidence that she was employed by the respondent during the absence of the previous Principal, who 

was on leave.  She applied for the position following an advertisement and made enquiries as to certain conditions.  She was 
interviewed by three people being Mr Roland Bartlett and Ms Diane Blurton, Directors of the Corporation and 
Mr Darryl Eades, the then School Principal.  She was offered the position and following discussions, she signed a contract of 
employment.  She says that the original document was stolen from her drawer, however, she says that the document which is 
exhibit 2, is the same document as she signed except for an amendment to the salary.  Under the heading of salary in the 
contract it was agreed that the figure of $100,000 would be amended to $85,000 because the school was not in a financial 
position to pay her the higher salary at that time.  However, she agreed that she would accept $85,000 until the school was on a 
more sound financial footing.  She would then be paid the $100,000 and, she says that the difference would be back-dated. 

3 The applicant says that within a fortnight of commencing and having access to the school’s finances she discovered that the 
school was in financial difficulty and only had sufficent funds to cover the next two pay periods, after which it would be out of 
funds.  She contacted a range of organisations including writing to the Minister for Education requesting emergency funding to 
allow the school to continue to operate.  She says this funding was provided subject to conditions which included that the 
organisation meet the funding body’s governance and accounting requirements.  She gave evidence that a number of attempts 
were made to have the Board meet, however, no quorum was present.  She sought assistance from the Office of the Registrar 
of Indigenous Corporations and a Mr Mastralembo came to assist the school to attempt to remedy the deficiencies.  When the 
emergency funding was drawing to an end, the issues had not been resolved and were unlikely to be resolved. 

4 On Friday 19 August 2011 a letter was received by the school to advise that the Minister had decided to cancel the school’s 
registration as from that date.  Accordingly the applicant received a letter from the Chairperson of the Corporation dated 
19 August 2011, advising her that: 

The Department of Education Services cancelled the registration of the Culunga Aboriginal Community School effective 
Friday, 19th August 2011. 
Your employment at the school is therefore terminated as of close of business 19th August 2011. 

(exhibit 3) 
5 The applicant says she spent time assisting to place children at other schools.  She then collected her own belongings from the 

school, locked up the school and handed the keys to the Catholic Education Office which owned the property.  She says that 
she has had no further involvement in the school. 

6 The applicant says that on the afternoon of 19 August 2011 the children were conveyed home as usual by the school’s three 
buses.  Two of those buses were subsequently abandoned on her property and she sought to have them removed. 

7 The applicant says that the two buses are still on her property and that when she left the school there was a significant amount 
of other assets at the school which would be available to be liquidated to meet the school’s debts. 

8 The applicant claims that she was not provided with notice of the termination of her employment in accordance with the 
contract and claims 10 weeks’ pay in lieu of that notice.  She says that she has not been paid annual leave in accordance with 
the contract and seeks 3.74 weeks’ pay.  She also seeks superannuation contributions in the amount of $5,069.42.  She has 
reported the issue of unpaid superannuation to the Australian Taxation Office and has received advice that her claim is being 
investigated (exhibit 4). 

9 The applicant has produced her bank account records which indicate that during the initial period of her employment she was 
paid fortnightly amounts of $2,057.23, which she says was the net amount of her reduced salary of $85,000 per annum.  She 
says that from 6 April 2011 her salary was increased to $100,000 in accordance with the conditions under which she accepted 
the reduced salary, and that she was back-paid for the deficiency to that point.  She also says that from that point she received 
regular amounts of salary at the rate of $100,000 per annum with some additional amounts to cover reimbursements of 
expenses and these are recorded in her bank account records (exhibit 5).  She has also submitted a payslip which shows the pay 
of 10 August 2011 as including wages of $3,846.15 gross for the fortnight and an accumulation of leave of $2,307.70 
(exhibit 6). 

10 The applicant’s claim for annual leave is said to be based on there being 12 weeks per annum in accordance with her contract.  
At the time of termination she says she had accrued 7.74 weeks by reference to the standard means of calculating annual leave 
provided to her by Wageline.  From this she has deducted the two weeks during the April holidays and the two weeks in July 
holidays leaving a balance of 3.74 weeks leave due to her. 
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11 Gwen Phyllis Corunna gave evidence for the respondent.  She was a foundation member of the Corporation and was a member 
of the Board for a number of years including 2011. 

12 Ms Corunna referred to records of meetings of the respondent which questioned the applicant’s salary entitlements.  She says 
that the contract was never accepted by the respondent and although the Board asked to sight the contract, they were never 
shown a copy.  She therefore questions the validity of the contract. 

13 Ms Corunna also submitted other documents dealing with the financial circumstances of the respondent and she raised 
concerns regarding expenditure of monies by the applicant. 

14 Ms Corunna’s main focus in her evidence was an expression of her regret at the closure of the school which was there to meet 
the particular needs of aboriginal children.  The cancellation of the registration of the school and the closing of the school, she 
says, is detrimental to the aboriginal community children. 

15 Although he did not give evidence, Mr Corunna made a submission challenging the calculation of the applicant’s claims saying 
they do not add up.  He also says there is insufficient money to pay the applicant the amounts she claims.  However there was 
no demonstration of this. 

16 I have considered the evidence before me and make the following findings.  Although the contract appears to have been 
questioned during the course of a Management Sub-Committee meeting, nothing further appears to have been done to 
challenge it.  On the contrary, it is quite clear that the contract was entered into, the applicant worked in accordance with that 
contract for some seven months and she was paid in accordance with the terms of the contract during that time.  She agreed to 
a salary of $85,000 for a period, after which the salary was increased to $100,000 and the difference back-paid.  From the 
beginning of April, the salary was paid at a higher rate. 

17 In those circumstances and based on the evidence of the applicant, which I accept, I find that the document which she 
submitted as exhibit 2 is a copy of the contract of employment between herself and the respondent except that the annual salary 
of the Principal was changed to $85,000 on the understanding that it would increase and back-pay be made to $100,000 once 
the respondent was in a financial position to do so.  The emergency funding was provided and I accept the applicant’s evidence 
that one of the conditions of that funding was that employees were to be paid in accordance with their award entitlements or 
contractual arrangements. 

CONSIDERATION AND CONCLUSIONS 
Pay in lieu of notice 
18 The contract of employment provides the following terms in respect of notice: 

Duration of the Contract: This contract will commence on the 25th January 2011 and will expire on the 31st day of 
December 2011, unless for unforeseen circumstances require the contract to be terminated earlier.  Unforeseen 
circumstances includes, but not limited to, poor performance, reduced enrolments at Culunga and a change in the 
School’s financial position. 
Termination of Contract: Except in the case of misconduct the parties agree that a minimum of 10 weeks notice in 
writing shall be given by either party to take effect from the close of school business at the end of a school term/end of 
school year. 
Failure to give the required notice will make that party liable to forfeiture or payment to the other party of an amount 
equivalent to one term’s pay or an amount equivalent to that period of notice not given or served. 
Provisions are provided that these requirements may be waived in part or whole by mutual agreement, between the 
Principal and the Employer. 
Where the Principal’s service are terminated prior to the completion of the 12 months continuous service, the Principal 
shall be entitled to payment of prorate annual leave. 

19 The contract of employment provided for termination prior to the expiration date of December 2011 in the case of unforeseen 
circumstances requiring the contract to be terminated earlier.  It is clear that the cancellation of the registration and the 
consequential closure of the school constitute such circumstances.  The applicant’s employment was terminated on 
19 August 2011 due to the cancellation of the registration. 

20 I find that notice was not given in accordance with the contract, which required that there would be a minimum of 10 weeks’ 
notice in writing.  The contract provides that notice ‘shall be given by either party to take effect from the close of school 
business at the end of a school term/end of school year’.  The applicant does not seek this, rather she seeks the 10 weeks’ 
notice.  I am satisfied that she has not been provided with notice.  In accordance with the contract she is entitled to 10 weeks’ 
pay at her normal rate of pay, which according to the applicant’s payslip and from the calculation of her salary of $100,000 per 
annum that her weekly pay was $1,923.08.  Ten weeks’ pay is $19,230.80 gross. 

Annual Leave 
21 The contract provided: 

Annual Leave: The Principal shall be allowed the holidays granted by the school in which he/she is employed, 
including term and Christmas vacations, without deduction of pay.  The Principal may be required to carry out duties as 
reasonably directed by the Employer during school holidays provided that the Principal receives not less than six weeks 
annual leave on full pay. 

22 I also refer to the last paragraph quoted above under the heading of Termination of Contract which provided for ‘prorate 
annual leave’. 
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23 The contract provided a number of provisions dealing with annual leave.  The first is that the Principal was to be allowed the 
holidays granted by the school including term and Christmas vacations without deduction of pay.  Her employment 
commenced on 24 January 2011 and she was allowed the two periods of two weeks in April and July 2011 without deduction 
of pay. 

24 Secondly, there is the provision that ‘[t]he Principal may be required to carry out duties as reasonably directed by the Employer 
during the school holidays provided that the Principal receives not less than six weeks’ annual leave on full pay’.  In this case, 
by the time her employment terminated the applicant had taken four weeks’ leave. 

25 Thirdly, there was an entitlement to a pro-rata payment should the employment be terminated prior to the completion of 
12 months’ continuous service. 

26 It is clear that as the contract was for a period of less than 12 months then a pro-rata entitlement would apply in any event.  
27 Based on the contractual terms, had the school year run until 15 December 2011 there would have been 2.5 weeks of the 

contractual period for which the applicant would have been allowed leave without deduction of pay.  However, that period had 
not arisen by the time the employment terminated. 

28 There are two methods of calculating the annual leave.  The first would be to take the total amount of leave which the applicant 
might have enjoyed had she remained for the 12 months and this, according to her calculations, was 12 weeks. Of this 
12 weeks she had taken four. Then there would have been a further 2.5 weeks at the end of the contractual period, during 
which she could have taken leave on the basis of being allowed the holidays granted by the school without deduction of pay.  
However, given the limited duration of the contract and that her employment terminated prior to that, the provisions for a pro-
rata benefit became operative.  The contract ran from 24 January 2011 until 31 December 2011, however, it terminated on 
19 August 2011 being 29 weeks of employment.  Twelve months’ continuous service would have brought a total of 10 weeks’ 
vacation and holidays.  Twenty nine weeks out of 52 x 12 weeks equals a pro-rata entitlement of 6.69 weeks. 

29 The applicant had already taken four weeks leave which leaves an amount of 2.69 weeks' leave at the rate of $1,923.08. 
30 The second method simply looks at what the contract provided, ie a minimum of six weeks annual leave on full pay (emphasis 

added).  In this case the applicant would still have at least two weeks’ leave due to her. 
31 I am more inclined to the former calculation on the basis that the pro-rata entitlement should reflect the lack of symmetry of 

vacation periods during the school year. 
32 I find it more appropriate in the circumstances that the contractual provision for 12 weeks for a completed year of service be 

applied.  Therefore, the entitlement is for a pro-rata amount outstanding of 2.69 weeks’ leave at $1,932.08 per week being, an 
amount of $5,173.08 gross owing to the applicant for pro-rata annual leave. 

Superannuation 
33 The contract provided the following terms: 

Superannuation: Superannuation will be paid in accordance with the rates specified by the Superannuation Guarantee 
Act. 

34 The provision for superannuation is not a contractual term as such, but merely refers to an entitlement arising from 
Commonwealth legislation.  Accordingly, the matter is appropriately dealt with by the Australian Taxation Office rather than 
pursuant to this application. 

35 In conclusion I find that the applicant is entitled to be paid by the respondent the amount of $19,230.80 gross as pay in lieu of 
notice and $5,173.08 for pro-rata annual leave. 

 
 

2012 WAIRC 00434 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DIANA ELIZABETH DOWNS-STONEY 
APPLICANT 

-v- 
CULUNGA ABORIGINAL COMMUNITY CORPORATION 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE FRIDAY, 13 JULY 2012 
FILE NO/S B 187 OF 2011 
CITATION NO. 2012 WAIRC 00434 
 

Result Order issued 
 



1602 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 92 W.A.I.G. 
 

Order 
HAVING heard the applicant on her own behalf and Ms G Corruna and with her Mr A Corunna on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

THAT: 
1. The respondent pay to the applicant the amount of: 

(a)  $19,230.80 in lieu of notice; and 
(b)  $5,173.08 for pro-rata annual leave; 

 less any amounts due to the Australian Taxation Office. 
2. The payments referred to in Order 1 above to be paid no later than 21 days from the date of this order. 
3. The application be, and is otherwise hereby dismissed. 

 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 
 

2012 WAIRC 00719 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PETER MICHAEL GILLETT 
APPLICANT 

-v- 
FUJITSU AUSTRALIA LTD (ABN 19 001 011 427) 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE THURSDAY, 2 AUGUST 2012 
FILE NO/S B 41 OF 2012 
CITATION NO. 2012 WAIRC 00719 
 

Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS on the 10th day of May 2012 the Commission convened a conference for the purpose of conciliating between the 
parties; and 
WHEREAS at the conclusion of that conference the parties agreed to enter into further negotiations in an effort to reach a 
settlement; and 
WHEREAS on the 6th day of July 2012 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby dismissed. 
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 
 

2012 WAIRC 00367 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PATRICIA ANN GRACE 
APPLICANT 

-v- 
DAVID STEWART RAWLINSON 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 19 JUNE 2012 
FILE NO/S U 32 OF 2012, B 32 OF 2012 
CITATION NO. 2012 WAIRC 00367 
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Result Application discontinued 
Representation 
Applicant Ms R Roach 
Respondent Mr A Drake-Brockman 
 

Order 

WHEREAS the applicant filed a notice of discontinuance, the Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders – 

 THAT the application be and is hereby discontinued. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 

 
 

2012 WAIRC 00696 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BRENDAN MALCOM HOSIE 
APPLICANT 

-v- 
MATTHEW ALLEN 
MELVILLE SUBARU 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE THURSDAY, 26 JULY 2012 
FILE NO/S U 123 OF 2012 
CITATION NO. 2012 WAIRC 00696 
 

Result Application discontinued 
Representation 
Applicant Mr B Hosie 
Respondent Mr G Dean 
 

Order 

WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  

AND WHEREAS on 29 June 2012 the Commission convened a conference for the purpose of conciliating between the parties;  

AND WHEREAS at the conclusion of the conference an agreement was reached between the parties; 

AND WHEREAS on 11 July 2012 the applicant advised the Commission to file the Notice of Discontinuance in respect of the 
application; 

NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 
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2012 WAIRC 00443 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DONALD MCLEAN 
APPLICANT 

-v- 
PATHWEST LABORATORY MEDICINE WA 
DEPARTMENT OF HEALTH 
GOVERNMENT OF WESTERN AUSTRALIA 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE THURSDAY, 19 JULY 2012 
FILE NO/S U 111 OF 2012 
CITATION NO. 2012 WAIRC 00443 
 

Result Application dismissed 
Representation 
Applicant No appearance 
Respondent No appearance 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS this matter was listed for hearing on 12 July 2012 for the applicant to show cause why his application should not 
be dismissed; 
AND WHEREAS the applicant failed to attend the hearing; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders - 
 THAT this application be, and is hereby, dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2012 WAIRC 00690 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ANTHONY CHARLES PHILLIPS 
APPLICANT 

-v- 
CASTLE EQUIPMENT HIRE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 24 JULY 2012 
FILE NO/S B 2 OF 2012 
CITATION NO. 2012 WAIRC 00690 
 

Result Order issued 
Representation 
Applicant Mr P Mullally 
Respondent Ms M Ivanovski 
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Order 
WHEREAS the applicant filed a notice of discontinuance, the Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders – 
 THAT the application be and is hereby discontinued. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2012 WAIRC 00747 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DAVID PRESTON 
APPLICANT 

-v- 
COM-AL WINDOWS 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE FRIDAY, 10 AUGUST 2012 
FILE NO/S B 84 OF 2012 
CITATION NO. 2012 WAIRC 00747 
 

Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS on the 14th day of June 2012 the Commission convened a conference for the purpose of conciliating between the 
parties; and 
WHEREAS at the conclusion of that conference the parties agreed to continue negotiations with a view to resolving the matter; and 
WHEREAS on the 26th day of July 2012 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby dismissed. 
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 
 

2012 WAIRC 00748 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DAVID PRESTON 
APPLICANT 

-v- 
COM-AL WINDOWS 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE FRIDAY, 10 AUGUST 2012 
FILE NO/S U 84 OF 2012 
CITATION NO. 2012 WAIRC 00748 
 

Result Application dismissed 
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Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on the 14th day of June 2012 the Commission convened a conference for the purpose of conciliating between the 
parties; and 
WHEREAS at the conclusion of that conference the parties agreed to continue negotiations with a view to resolving the matter; and 
WHEREAS on the 26th day of July 2012 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby dismissed. 
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 
 

2012 WAIRC 00441 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JAYNE ROGERS 
APPLICANT 

-v- 
MICHELLE'S GOURMET 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE THURSDAY, 19 JULY 2012 
FILE NO/S B 101 OF 2012 
CITATION NO. 2012 WAIRC 00441 
 

Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 4 July 2012 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2012 WAIRC 00442 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JAYNE ROGERS 
APPLICANT 

-v- 
MICHELLE'S GOURMET 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE THURSDAY, 18 JULY 2012 
FILE NO/S U 101 OF 2012 
CITATION NO. 2012 WAIRC 00442 
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Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 4 July 2012 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2012 WAIRC 00709 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

CITATION : 2012 WAIRC 00709 
CORAM : COMMISSIONER S M MAYMAN 
HEARD : MONDAY, 2 JULY 2012 
DELIVERED : FRIDAY, 27 JULY 2012 
FILE NO. : B 43 OF 2012 
BETWEEN : KULWANT SINGH 

Applicant 
AND 
DHALIWALZ PTY LTD TRADING AS PUNJABI VIRSA 
Respondent 

 

CatchWords : Contractual benefits claim - Application for denial of contractual benefit dismissed - 
Industrial Relations Act 1979 (WA) – s 29(1) (b)(ii). 

Legislation : Industrial Relations Act 1979 
Result : Application dismissed 
Representation: 
Applicant : Mr K Singh  
Respondent : Mr K Muhammad and Mr S Singh 
 

Case(s) referred to in reasons: 
Belo Fisheries v Froggett (1983) 63 WAIG 2394 
Cousins v YMCA of Perth [2001] WASCA 374; (2001) 82 WAIG 5 
Hot Copper Australia Ltd v Saab (2001) WAIRC 03827; (2001) 81 WAIG 2704  

Reasons for Decision 
1 This is an application by Mr Kulwant Singh (the applicant) filed pursuant to s 29(1)(b)(ii) of the Industrial Relations Act 1979 

(the Act) claiming benefits are due pursuant to his contract of employment with Dhaliwalz Pty Ltd trading as Punjabi Virsa 
(the respondent). 

2 The applicant claims outstanding contractual entitlements are owed for additional hours worked namely: 
outstanding overtime hours as at 2 December 2011 (including Saturday and Sunday penalties) - $1,874.82 
outstanding overtime hours as at 9 December 2011 (including Saturday and Sunday penalties) - $2,737.81 
outstanding overtime hours as at 6 December 2011 (including Saturday and Sunday penalties) - $2,637.22 
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3 In addition, the applicant claims on three separate occasions he was required to travel some distance. On the first occasion to 
collect meat and groceries (a distance of 152 km), on the second occasion to collect a replacement roband oven and on the third 
occasion to collect a stick blender and groceries. The applicant asserted the total cost to himself to carry out this travel was 
$357.75. 

4 The applicant claims he was also owed three weeks pro-rata annual leave - $355.25.   

5 In total the applicant claims he was owed $6,088.03. 

6 The respondent disputes the allegations made. 

7 A conciliation conference was held on 17 April 2012.  No agreement was able to be reached between the parties. The matter 
was referred for hearing and determination to the Western Australian Industrial Relations Commission (the Commission) on 2 
July 2012. 

Applicant 

8 The applicant gave evidence that he was employed by the respondent for a short period commencing 26 November 2011 and 
concluding 23 December 2011.  His evidence was he was employed as an executive consultant chef and paid $1,500 gross per 
week.   

9 The applicant advertised for the position online on ‘gumtree’ and was contacted by the respondent.  On the evidence of the 
applicant he and the chief executive officer Mr Singh met at McDonalds and he underwent a ‘sort of interview’.    

10 The applicant gave evidence that the respondent was starting a new restaurant and the applicant planned to create new menus, 
prepare food and assist with hygiene in the restaurant.  In addition he was required to prepare authentic and high–class dishes 
for dine–in and takeaway customers.  

11 Furthermore, the applicant gave evidence that he would be required to establish a model for future restaurants in other towns.  

12 It was the evidence of the applicant that soon after starting all the respondent wanted was a cook in the kitchen as the applicant 
was required to work long hours.  The applicant gave notice on 21 December 2011 he would not be returning because he was 
not being paid for the number of hours he was required to work and further the respondent was introducing lunch which would 
require even more hours.  The applicant indicated he was owed 85 hours and 15 minutes in overtime at $39.47 (the hourly 
rate). 

13 In response to a question from the Commission the applicant indicated he was not being paid by the respondent under an 
award. 

14 The applicant gave evidence in relation to travel undertaken on 13, 14 and 15 December 2011 when he was to collect meat and 
groceries, an oven and a stick blender.  The applicant indicated he was owed $353 for the travel although in cross-examination 
conceded there had been no commitment on the part of the respondent to pay for such travel as he had offered to pick up the 
equipment.  The applicant did indicate the amount owed had been drawn from award rates. 

15 Mr Zia Muhamed gave evidence as an employee of the respondent. Mr Muhamed gave evidence that the applicant's behaviour 
was not acceptable and that at the time he worked he was only cooking during the evening commencing at 3.30 pm or 4.00 pm.  
The witness gave evidence that the applicant was employed as a cook and not as an executive consultant chef.  

16 The witness passed a series of timesheets up (exhibit R1) commencing 26 November 2011 and working on a daily basis 
through to 20 December 2011. While the exhibit did not cover the entire employment period of the applicant it was certainly 
useful to examine the number of hours worked by the applicant. The witness gave evidence that in total between 26 November 
2011 and 20 December 2011 the applicant worked 124 hours.  The maximum hours worked in any one day were eight. 

17 The witness gave evidence that the applicant was demanding and following a sick day off in his final week prior to giving 
notice the applicant took two rostered days off without informing the respondent. On the evidence of the respondent the 
applicant advised the respondent he was entitled to do so. 

18 In cross-examination the witness was asked whether he had provided a contract to the applicant to which he answered in the 
negative. 

19 Mr Sulwant Singh the chief executive officer of the respondent gave evidence that he had interviewed the applicant and had 
relied on him setting up the restaurant. The witness gave evidence that the applicant was not professional, in particular the way 
in which the applicant dealt with preparation. For example, naan bread would be placed in the toaster and curry would be 
placed in the microwave for heating. 

 Conclusions and findings 

20 I have had the benefit of listening to each witness in these proceedings. I find the evidence of Mr Muhamed and Mr Sulwant 
Singh to be open and honestly given. It is always open to the Commission in the circumstances to believe part of what a 
witness has said and to reject another part of that evidence.  Support for that proposition is found in the Industrial Appeals 
Court decision Cousins v YMCA of Perth [2001] WASCA 374; (2001) 82 WAIG 5 [43].  With respect to the number of hours 
worked during the applicant's employment I have considered exhibit R1 and the evidence given by the applicant and I prefer 
the evidence presented by the respondent in exhibit R1.  The Commission rejects the evidence of Mr Kulwant Singh with 
respect to the number of hours worked.  At no stage during the proceedings did the applicant raise the issue of accrued annual 
leave either in written evidence or in oral submissions.   
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21 The onus is on the applicant to prove that his claims, in this case additional hours were worked during his period of 
employment and that they are benefits to which he was entitled under his contract of employment. Furthermore, it is for the 
Commission to determine the terms of the contract and to ascertain whether the claim constitutes a benefit denied under such a 
contract, having regard to the obligations of the Commission to act according to equity, good conscience and the substantial 
merits of the case as per Belo Fisheries v Froggett (1983) 63 WAIG 2394 and Hot Copper Australia Ltd v Saab (2001) 
WAIRC 03827; (2001) 81 WAIG 2701 - 2707. 

22 It is my view that the applicant has not made out his claim that he has been denied payment due under his contract of 
employment specifically for the additional hours worked. Furthermore, the Commission would go so far as to suggest that the 
applicant has not made out of claim that he has worked such additional hours.  

23 It is the view of the Commission, the applicant conceding, that there was no contractual obligation to pay for the three days of 
travel undertaken on 13, 14 and 15 of December 2011 to collect goods.  In cross-examination the applicant conceded that he 
had offered to do it without payment on the part of the respondent.   

24 The third aspect of the claim relates to accrued annual leave, a matter that the Commission has yet to receive any submissions.  
Accordingly, it is the Commission’s view that the applicant has not made out his claim that he has been denied payment due 
under his contract of employment for accrued annual leave. 

25 The Commission finds there was an employee/employer relationship with the respondent.  The Commission finds there is no 
entitlement for accrued annual leave, additional hours claimed or travel undertaken on 13, 14 and 15 December 2011. 

26 For the reasons expressed above the Commission dismisses the applicant's claim for accrued annual leave, additional hours and 
travel undertaken on 13, 14 and 15 December 2011.  An order will now issue dismissing the application. 

 
 

2012 WAIRC 00710 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES KULWANT SINGH 
APPLICANT 

-v- 
DHALIWALZ PTY LTD TRADING AS PUNJABI VIRSA 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE FRIDAY, 27 JULY 2012 
FILE NO/S B 43 OF 2012 
CITATION NO. 2012 WAIRC 00710 
 

Result Application dismissed. 
Representation 
Applicant Mr K Singh 
Respondent Mr K Muhammad and Mr S Singh 
 

Order 
HAVING HEARD Mr Kulwant Singh on his own behalf and having heard Mr Z Muhammad and Mr Salwant Singh for the 
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders – 

THAT the application be dismissed 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 
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2012 WAIRC 00724 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

CITATION : 2012 WAIRC 00724 
CORAM : COMMISSIONER S M MAYMAN 
HEARD : BY WRITTEN SUBMISSIONS 
DELIVERED : TUESDAY, 7 AUGUST 2012 
FILE NO. : B 44 OF 2012 
BETWEEN : KULWANT SINGH 

Applicant 
AND 
KUMAR & SINGH PTY LTD. (TRADING AS REAL FLAVOUR OF INDIA) 
Respondent 

 

CatchWords : Industrial law - Western Australia - referral by employee of unfair dismissal to Western 
Australian Industrial Relations Commission – two jurisdictional issues raised by employer – 
constitutional corporation and applicant was not an employee - jurisdiction granted - 
Industrial Relations Act 1979   

Legislation : Industrial Relations Act 1979  
Result : Declaration issued  
Representation:  
Applicant : Mr K Singh (by way of written submissions) 
Respondent : Mr S Kumar and later Mr D Singh (by way of written submissions) 
 

Case(s) referred to in reasons: 
Guest v Kimberley Land Council Aboriginal Corporation (2010) WAIRC 00257; (2010) 90 WAIG 371  
Saldanha and Fujitsu Australia Pty Ltd (2008) WAIRC 01732; (2008) 89 WAIG 76 

Reasons for Decision 
1 The substantive matter, namely a denial of contractual entitlements was filed in the Western Industrial Relations Commission 

(the Commission) pursuant to s 29(1)(b)(ii) of the Industrial Relations Act 1979 (the Act) by Mr Kulwant Singh (the applicant) 
against Kumar Singh Pty Ltd trading as Flavour of India (the respondent).  At the time a notice of answer was filed by the 
respondent two jurisdictional matters were raised, namely: 

the respondent is a constitutional corporation and therefore the Commission has no jurisdiction to deal with the matter; 
and 
secondly, the applicant never has been an employee of the respondent. 

2 A conference was held on 17 April 2012.  The parties were unable to reach agreement and the jurisdictional issues were agreed 
to be dealt with by way of written submissions: 

The respondent is to provide to the Commission, with a copy to the applicant, any submissions in writing, in addition to 
those received on 27 April 2012, it wishes to make on whether the Commission is able to deal with the application by 
close of business on Thursday, 28 June 2012. 
The applicant is to provide to the Commission, with a copy to the respondent, submissions in writing in response to the 
respondent's submissions by close of business on Thursday, 5 July 2012. 

3 The applicant and the respondent were advised in writing that the Commission would then make a decision with respect to the 
jurisdictional issues based on the written submissions. 

Preliminary Issue 
4 The respondent submitted in writing the application should be dismissed for want of jurisdiction as the company is a 

constitutional corporation.  The respondent objects to and opposes the claim and seeks an order that the application be 
dismissed for want of jurisdiction.  The respondent’s argument is straightforward and submits the applicant is aware of the 
status of the respondent given it has chosen to commence proceedings against an entity with the words Pty Ltd in its name. 

5 The respondent further submitted it had been put to considerable financial costs in dealing with the claim and asserted the 
applicant’s claim was frivolous. 

6 In response the applicant submits that the Commission has jurisdiction over such corporations and accordingly opposes the 
dismissal of the application.  A matter raised by the applicant is the suggestion that the respondent's initial argument in his 
letter dated 23 April 2012 to the Commissioner in which he states that the Western Australian Industrial Relations Commission 
has no jurisdiction against his company, a “constitutional corporation”, is not repeated by his solicitor and appears to have been 
abandoned. 
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7 In conclusion the Commission is of the view that negligible submissions have been put particularly by the respondent in raising 
the issue of jurisdiction and dismissal of the matter due to the fact that the company is a constitutional corporation.  In matters 
such as this the Commission has had regard for the jurisdiction of the Commission and in particular the decision of the Full 
Bench in Saldanha and Fujitsu Australia Pty Ltd (2008) WAIRC 01732; (2008) 89 WAIG 76. 

8 The Commission is satisfied that the application has jurisdiction for the purpose of hearing and determining the merit of the 
matter.  Furthermore, the Commission finds certainly on the limited material before the Commission there is no question of the 
matter being frivolously or vexatiously prosecuted as had been earlier suggested by the respondent. 

9 Having regard for the decision of the Industrial Appeal Court in Guest v Kimberley Land Council Aboriginal Corporation 
(2010) WAIRC 00257; (2010) 90 WAIG 371 I have had regard for the views of Pullin J when he said in part: 

The unsatisfactory state of the evidence cannot be overcome or avoided by resort to an onus. 
10 The Commission too has avoided resorting to the issue of onus in this matter. 

Secondary Issue 
11 The respondent submitted that the application ought to be dismissed on jurisdictional grounds as the applicant was at no stage 

an employee of the respondent.  No further submissions were submitted by the respondent on this point. 
12 The applicant opposed the submissions of the respondent.  The applicant provided a circularised copy of the Weekend West 

classifieds (19-20 November 2011).  The applicant submitted that particular advertisement for a cook/manager was a repeat of 
the advertisement placed in the previous weekend's advertisement when the applicant had been hired (12-13 November 2011). 

13 Again, having regard for the decision of the Industrial Appeal Court in Guest v Kimberley Land Council Aboriginal 
Corporation I have had regard for the views of Pullin J when he said in part: 

The unsatisfactory state of the evidence cannot be overcome or avoided by resort to an onus. 
14 The Commission has avoided having to resort to the issue of onus in this matter.  The Commission is satisfied that the 

application has jurisdiction for the purpose of hearing and determining the applicant is an employee of the respondent for the 
purposes of the application. 

Conclusion 
15 A declaration will issue reflecting my reasons for decision. 

 
 

2012 WAIRC 00755 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES KULWANT SINGH 
APPLICANT 

-v- 
KUMAR & SINGH PTY LTD. (TRADING AS REAL FLAVOUR OF INDIA) 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE WEDNESDAY, 15 AUGUST 2012 
FILE NO. B 44 OF 2012 
CITATION NO. 2012 WAIRC 00755 
 

Result Jurisdiction granted 
Representation  
Applicant Mr K Singh (by way of written submissions) 
Respondent Mr S Kunar and later Mr D Singh (by way of written submissions) 
 

Declaration 
HAVING received written submissions from the applicant Mr K Singh and the respondent Mr S Kumar and later Mr D Singh, the 
Western Australian Industrial Relations Commission (the Commission), pursuant to the powers conferred on it under the Industrial 
Relations Act 1979, hereby: 

DECLARES that the Commission has jurisdiction to deal with B44/2012 Kumar and Singh Pty Ltd (trading as Real 
Flavour of India)  

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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2012 WAIRC 00695 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES HOLLY WILLIAMS 
APPLICANT 

-v- 
BOUVARD TAVERN (STEVE COYNE) 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE THURSDAY, 26 JULY 2012 
FILE NO/S U 78 OF 2012 
CITATION NO. 2012 WAIRC 00695 
 

Result Application discontinued 
Representation 
Applicant Ms H Williams 
Respondent Mr S Coyne and Mrs D Coyne 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 22 May 2012 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at the conclusion of the conference agreement was reached between the parties; 
AND WHEREAS on 9 July 2012 the applicant advised the Commission to file the Notice of Discontinuance in respect of the 
application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 
 

 

2012 WAIRC 00691 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES TREVOR WILLS 
APPLICANT 

-v- 
INTERTEK COMMODITIES 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 24 JULY 2012 
FILE NO/S B 65 OF 2012 
CITATION NO. 2012 WAIRC 00691 
 

Result Order issued 
Representation 
Applicant Mr T Wills 
Respondent Mr A Cameron 
 

Order 
WHEREAS the applicant filed a notice of discontinuance, the Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders – 
 THAT the application be and is hereby discontinued. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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CONFERENCES—Matters arising out of— 

2012 WAIRC 00368 
DISPUTE RE INTERPRETATION OF CLAUSE 15.1 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE PUBLIC TRANSPORT AUTHORITY OF WESTERN AUSTRALIA 

APPLICANT 
-v- 
THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 
AUSTRALIAN BRANCH 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 19 JUNE 2012 
FILE NO/S C 33 OF 2012 
CITATION NO. 2012 WAIRC 00368 
 
Result Application discontinued 
Representation 
Applicant Mr S Lawton 
Respondent No appearance 
 

Order 
WHEREAS the applicant filed a notice of discontinuance, the Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders – 
 THAT the application be and is hereby discontinued. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

CONFERENCES—Matters referred— 

2012 WAIRC 00725 
LEVEL OF DUTIES 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE MINISTER FOR HEALTH IN HIS INCORPORATED CAPACITY UNDER S.7 OF THE 

HOSPITALS AND HEALTH SERVICES ACT 1927 (WA) AS THE HOSPITALS FORMERLY 
COMPRISED IN THE METROPOLITAN HEALTH SERVICE BOARD 

APPLICANT 
-v- 
THE HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 

ACTING SENIOR COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 8 AUGUST 2012 
FILE NO. PSACR 21 OF 2010 
CITATION NO. 2012 WAIRC 00725 
 

Result Directions issued 
 

Direction 
WHEREAS this is a matter referred for hearing and determination pursuant to s 44 of the Industrial Relations Act 1979; and 
WHEREAS the parties have agreed that directions should issue in respect of programming matters associated with the hearing, and 
have agreed to the terms of those directions; and 
WHEREAS the Public Service Arbitrator (the Arbitrator) is of the opinion that the issuing of the directions agreed by the parties 
will assist in the conduct of the hearing of the matter; 
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NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby directs: 

1. THAT pursuant to the Agreed Statement of Facts dated 24 February 2012 the listings for Group 1 and Group 2, 
incorporating the agreed representative positions will be filed in the Commission no later than Monday 20 
August 2012. 

2. THAT the respondent file in the Commission and serve upon the applicant, witness statements for the witnesses 
it intends to rely upon by Monday 17 September 2012. 

3. THAT the applicant file in the Commission and serve upon the respondent, witness statements for the witnesses 
it intends to rely upon by Monday 22 October 2012. 

4. THAT the witness statements filed by the parties are to stand as the evidence in chief except the respondent may 
further examine its witnesses on matters that arise from the applicant’s statements and the applicant may further 
examine its witnesses on further matters that arise through the examination of the respondent’s witnesses that it 
could not have reasonably anticipated. 

5. THAT the applicant and respondent file in the Commission a book of agreed documents by Monday 29 October 
2012. 

6. THAT the parties file in the Commission a further Statement of Agreed Facts if any can be agreed by Monday 
29 October 2012. 

7. THAT the parties provide a schedule of workplaces to be inspected and a proposed timetable for inspections by 
Monday 29 October 2012. 

8. THAT each of the parties files in the Commission and serves upon the other an outline of the submissions and 
any authorities that each intends to make by Monday 5 November 2012.  

9. THAT the Arbitrator conducts inspections of workplaces that are relevant to the proceedings on the following 
days: 

Monday, 12 November 2012; 
Tuesday, 13 November 2012; 
Wednesday, 14 November 2012; 
Thursday, 15 November 2012. 

10. THAT the Arbitrator hears the matter on the following days: 
Tuesday, 27 November 2012; 
Wednesday, 28 November 2012; 
Thursday 29 November 2012; 
Monday 3 December 2012; 
Tuesday, 4 December 2012; 
Wednesday, 5 December 2012; 
Thursday 6 December 2012; 
Tuesday, 11 December 2012; 
Wednesday, 12 December 2012; 
Thursday 13 December 2012. 

11. THAT in relation to the reclassification applications by Waitlist Clerks at Sir Charles Gairdner Hospital (ref: 
R08-116): 
(a) the respondent file in the Commission and serve upon the applicant, a written statement of the facts 

upon which the respondent relies to support the appeal and supporting witness statements by 8 
October  2012. 

(b) the applicant file in the Commission and serve upon the respondent, a written statement of the facts 
upon which the applicant relies to support the appeal and supporting witness statements by 18 October 
2012.  

(c) the parties provide a schedule of workplace inspections by 18 October 2012, including that 
inspections for Waitlist Clerk positions be held over half a day between 30 October and 6 November 
2012. 

(d) the Arbitrator hears the matter, in so far as it relates to Waitlist Clerks at Sir Charles Gairdner 
Hospital, on the following days: 

Wednesday, 7 November 2012; 
Thursday, 8 November 2012. 

12. There be liberty to apply. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 
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PROCEDURAL DIRECTIONS AND ORDERS— 
2012 WAIRC 00410 

GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS AWARD 1989 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
ANIMAL RESOURCES AUTHORITY, BOTANIC GARDENS AND PARKS AUTHORITY, 
BUILDERS' REGISTRATION BOARD OF  WESTERN AUSTRALIA 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 29 JUNE 2012 
FILE NO. P 10 OF 2012 
CITATION NO. 2012 WAIRC 00410 
 

Result Direction issued 
Representation  
Applicant Mr M Sims 
Respondent No appearance 
 

Direction 
HAVING heard Mr M Sims on behalf of the applicant and there being no appearance on behalf of the respondents the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby directs – 

THAT the herein application be served only upon the Department of Commerce. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 

 
 

2012 WAIRC 00409 
PUBLIC SERVICE AWARD 1992 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
SCHOOL CURRICULUM AND STANDARDS AUTHORITY, CHEMISTRY CENTRE (WA), 
COMMISSIONER FOR CHILDREN AND YOUNG PEOPLE 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 29 JUNE 2012 
FILE NO. P 9 OF 2012 
CITATION NO. 2012 WAIRC 00409 
 

Result Direction issued 
Representation  
Applicant Mr M Sims 
Respondent No appearance 
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Direction 
HAVING heard Mr M Sims on behalf of the applicant and there being no appearance on behalf of the respondents the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby directs – 

THAT the herein application be served only upon the Department of Commerce. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
 

 

2012 WAIRC 00445 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES TREVOR DAVID HOFFMAN 
APPLICANT 

-v- 
PERTH MOBILE GP SERVICES LTD ACN 129 336 803 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE THURSDAY, 19 JULY 2012 
FILE NO/S B 93 OF 2012 
CITATION NO. 2012 WAIRC 00445 
 

Result Order issued 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS on the 18th day of July 2012 the Commission set the matter down for hearing for the purpose of dealing with the 
applicant's application to amend and discovery; and 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders 

1. THAT the application be amended at paragraph 20 to read "$150 per hour for hours worked in excess of the 
contracted hours between the 14th day of February 2012 and the 19th day of April 2012". 

2. THAT the respondent provide discovery to the applicant of those documents at paragraphs 22 and 23 of the 
applicant's application for discovery filed on 25 June 2012 within fourteen days. 

3. THAT there be liberty to apply. 
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 
 

2012 WAIRC 00448 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES TREVOR DAVID HOFFMAN 
APPLICANT 

-v- 
PERTH MOBILE GP SERVICES LTD ACN 129 336 803 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE THURSDAY, 19 JULY 2012 
FILE NO/S U 93 OF 2012 
CITATION NO. 2012 WAIRC 00448 
 

Result Order issued 
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Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on the 18th day of July 2012 the Commission set the matter down for hearing for the purpose of dealing with the 
applicant's application for discovery as it relates to the issue of jurisdiction; and 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

1. THAT the respondent provide to the Commission and to the applicant the following documents within fourteen 
days: 
(a) the respondent's incorporation certificate; 
(b) its Constitution; 
(b) its reports to ASIC for the last five years. 

2. THAT this matter be set down for hearing of the jurisdictional issue of whether the respondent is a trading 
corporation. 

3. THAT there by liberty to apply. 
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 
 

2012 WAIRC 00436 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PETER JAKOB 
APPLICANT 

-v- 
MS SHARYN O'NEILL  
DIRECTOR: STANDARDS AND INTEGRITY  
DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE TUESDAY, 17 JULY 2012 
FILE NO/S U 88 OF 2012 
CITATION NO. 2012 WAIRC 00436 
 

Result Name of respondent amended 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS at the hearing on the 13th day of July 2012 the applicant sought to amend the name of the respondent to "Director 
General, Department of Education"; and 
WHEREAS the respondent agreed to amending the name of the respondent; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT the name of the respondent in the application be amended to "Director General, Department of Education". 
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 
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2012 WAIRC 00708 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COURTENAY BRUDENELL 
APPLICANT 

-v- 
H & A FRIGGER 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE FRIDAY, 27 JULY 2012 
FILE NO. U 105 OF 2012 
CITATION NO. 2012 WAIRC 00708 
 

Result Direction issued 
 

Direction 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS the respondents filed an interlocutory application and this was set down for hearing on the 26th day of July 2012; and 
WHEREAS the Commission is of the opinion that the issuing of the directions will assist in the conduct of the hearing of the 
matter: 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
directs: 

1. THAT the parties enter into informal discovery within 14 days of the 26th day of July 2012. 
2. THAT the applicant file in the Commission and serve on the respondents witness statements of all the evidence 

she intends to call within 21 days after discovery. 
3. THAT the respondents file in the Commission and serve on the applicant witness statements of all the evidence 

they intend to call within 28 days after discovery. 
4. THAT the matter be set down for hearing for 1 full day no earlier than 14 days after the filing and serving of the 

respondents' witness statements. 
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 
 

2012 WAIRC 00750 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DAVID ERNEST ELEY 
APPLICANT 

-v- 
POTATO MARKETING CORPORATION OF WESTERN AUSTRALIA 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE FRIDAY, 10 AUGUST 2012 
FILE NO. U 118 OF 2012, B 118 OF 2012 
CITATION NO. 2012 WAIRC 00750 
 

Result Direction Issued 
 

Direction 
WHEREAS these are applications pursuant to Sections 29(1)(b)(i) and (ii) of the Industrial Relations Act 1979; and  
WHEREAS the Commission convened a Directions hearing on the 10th day of August 2012; and 
WHEREAS the Commission is of the opinion that the issuing of the directions will assist in the conduct of the hearing of the 
matter; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under Industrial Relations Act 1979, hereby directs: 

1. THAT the applicant pursuant to s78B(2)(b) of the Judiciary Act 1903 (Cth), give notices within 7 days in 
accordance with s78B(1) of the Judiciary Act.  The notices are to be sent by Registered Post. 
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2. THAT the applicant is to provide a copy of the notices to the Commission as soon as possible after the notices 
have been sent including a list of the persons to whom they were sent and proof that they were sent by 
Registered Post. 

3. THAT if the applicant receives any responses to the notices all responses shall be sent to the Commission as 
soon as possible and the applicant shall notify the respondent and provide copies of the responses to the 
respondent if so requested. 

4. THAT the respondent shall file and serve any affidavits limited to the question of jurisdiction, because the 
respondent is a constitutional corporation and was a constitutional corporation as at 27 March 2006 
(“Jurisdiction”), within 14 days. 

5. THAT the applicant shall file and serve any affidavits in response to the respondent’s and otherwise limited to 
the question of jurisdiction, within 21 days after the receipt of the respondent’s affidavits. 

6. THAT the respondent shall file and serve and written submissions, limited to the question of jurisdiction, within 
14 days after receipt of the applicant’s affidavits. 

7. THAT the applicant shall file and serve any written submissions in response to the respondent’s and otherwise 
limited to the question of jurisdiction, within 14 days after the receipt of the respondent’s written submissions. 

8. THAT the matter shall be listed to hear any further evidence or submissions, limited to the question of 
jurisdiction, on a date to be fixed but not before the time specified in Direction 9. 

9. THAT if no person, to whom the notices sent pursuant to Direction 1 has responded or has responded to the 
effect that they do not wish to intervene or otherwise be heard, within 30 days after the date that the notice are 
sent by Registered Post, the matter shall proceed in accordance with Direction 8. 

10. THAT Directions 8 and 9 shall not apply if any person, to whom the notices sent pursuant to Directions 1, has 
responded or has responded to the effect that they do wish to intervene or otherwise be heard.  In the event, the 
matter shall be relisted for further directions. 

 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 

INDUSTRIAL AGREEMENTS—Notation of— 
Agreement 

Name/Number 
Date of 

Registration 
Parties Commissioner Result 

Australian 
Workers' Union 
(Western 
Australian Public 
Sector) General 
Agreement 2012 
AG 29/2012 

(Not 
applicable) 

The Executive 
Director Labour 
Relations of the 
Department of 
CommerCE AND 
OTHERS 

The Australian 
Workers' Union, West 
Australian Branch 
Industrial Union of  
Workers 

Acting Senior 
Commissioner P E 
Scott 

Agreement 
registered 

 
 

INDUSTRIAL AGREEMENTS—BARGAINING—Matters dealt with— 

2012 WAIRC 00439 
DECLARATION PURSUANT TO SECTION 42H 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE ROMAN CATHOLIC ARCHBISHOP OF PERTH, THE MOST REVEREND BARRY 

HICKEY 
APPLICANT 

-v- 
UNITED VOICE WA, THE INDEPENDENT EDUCATION UNION OF WESTERN AUSTRALIA, 
UNION OF EMPLOYEES, THE AUSTRALIAN NURSING FEDERATION, INDUSTRIAL 
UNION OF WORKERS PERTH 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE TUESDAY, 17 JULY 2012 
FILE NO/S APPL 60 OF 2011 
CITATION NO. 2012 WAIRC 00439 
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Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 42H of the Industrial Relations Act 1979; and 
WHEREAS on the 16th day of December 2011 the Commission convened a conference for the purpose of conciliating between the 
parties; and 
WHEREAS at the conclusion of that conference the parties reached agreement and requested the file remain open until registration 
of the respective agreements; and 
WHEREAS by email to the parties dated the 21st day of May 2012 the Commission advised of its intention to close its file by 
issuing an Order of dismissal in 14 days unless the Commission heard from the parties before then that its file should remain open; 
and 
WHEREAS on the 23rd day of May 2012 the respondent advised by telephone that they had no objection to the Commission's file 
closing; and  
WHEREAS there was no response from the applicant within the 14 days specified; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby dismissed. 
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 

PUBLIC SERVICE APPEAL BOARD— 

2012 WAIRC 00703 
APPEAL AGAINST DECISION TO DISMISS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
CITATION : 2012 WAIRC 00703 
CORAM : PUBLIC SERVICE APPEAL BOARD 

ACTING SENIOR COMMISSIONER P E SCOTT- CHAIRMAN 
MS C SEENIKATTY - BOARD MEMBER 
MS K HEAL - BOARD MEMBER 

HEARD : WEDNESDAY, 4 JULY 2012 
DELIVERED : FRIDAY, 27 JULY 2012 
FILE NO. : PSAB 4 OF 2012 
BETWEEN : SHERRY MARTIN 

Appellant 
AND 
THE DIRECTOR GENERAL OF HEALTH IN HIS INCORPORATED CAPACITY 
UNDER S.7 OF THE HOSPITALS AND HEALTH SERVICES ACT 1927 (WA) 
Respondent 

 
CatchWords : Public Service Appeal Board – Decision to dismiss – Application for extension of time in 

which to file the appeal – Jurisdiction of Public Service Appeal Board – Reinstatement – 
Repudiation of employment contract – Regional Migration Scheme – Migration law – 
Bridging visa – 457 Temporary (Long Stay) Visa – Visa sponsorship by employer – 
Employer sponsorship for permanent residency  

Legislation : Industrial Relations Act 1979 s 26(1), s 80I(1), s 80L(1) 
Industrial Relations Regulations 2005 r 107(2) 
Migration Act 1958 

Result : Jurisdiction to order respondent to sponsor not found 
    Jurisdiction to order compensation not found 

Jurisdiction re decision to dismiss found 
Application for extension of time granted 
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Representation: 
Appellant : Mr M J McPhee of counsel 
Respondent : Mr M Aulfrey of counsel 

Reasons for Decision 
1 These are the unanimous reasons for decision of the Public Service Appeal Board (the Board). 
2 This is an appeal against the respondent’s decision to dismiss the appellant said to have been given on 31 January 2012.  The 

Notice of Appeal was lodged on 23 February 2012 and is therefore out of time.  The appellant also applies for an extension of 
time in which to file the appeal. 

3 On Wednesday 4 July 2012 the Board heard from the parties in respect of challenges to the Board’s jurisdiction by the 
respondent and the application for the extension of time in which to file the appeal. 

Background 
4 The appellant, Sherry Martin, is a citizen of the United States of America and is entitled to work in Australia only in 

accordance with the Migration Act 1958 (Cth) (the Migration Act).  In 2007 she was in Geraldton and due to her domestic 
circumstances she had been granted the right to work and was on a bridging visa.  She was working at Domino’s Pizza and had 
also undertaken project work for the Shire of Trayning.  Ms Martin attended an employment expo and at a display by the 
Western Australian Country Health Service (WACHS) she spoke to Ms Angela Cox, the Senior Human Resources Officer for 
WACHS, Mid-West Regional Office.  Based on their discussion, Ms Cox indicated to Ms Martin that she may be qualified for 
a position advertised by WACHS of Aged Care Co-ordinator (otherwise referred to as HACC Co-ordinator) and she gave 
Ms Martin a copy of the advertisement (exhibit 1, 3).  The advertisement described the position as ‘Permanent - Full Time’.  
Ms Martin told Ms Cox of her situation and according to Ms Martin, Ms Cox said that if Ms Martin were the selected applicant 
for the position there were two ways she could obtain a visa to enable her to work.  The first was under the Regional Migration 
Scheme and the second was a 457 Temporary (Long Stay) Visa, both of which required sponsorship by an employer.  The 
Regional Migration Scheme was limited to occupations where there were particular shortages.  Alternatively, a 457 visa would 
be applied for a period of two years after which the respondent would sponsor her for permanent residency. 

5 The position was advertised as being permanent full-time.  Ms Martin applied for the position and was interviewed on 
18 June 2007 by a panel of three people; Ms Miranda Wooldridge, the Health Service Manager for Dongara, Eneabba and 
Mingenew Health Service, Ms Karen Mateljan and Ms Liz Rubery.  The Interview Panel Summary record notes, amongst 
other things, ‘[a]pplicant…is requiring sponsorship to take on residency in Australia’ (exhibit 1, 56).  Ms Wooldridge’s notes 
indicate the ‘[a]pplicant seeking sponsorship through immigration.  Seeking permanent residency’ (exhibit 1, 59).  
Ms Mateljan’s notes state ‘[n]eeds sponsorship to stay in Australia’ (exhibit 1, 60). 

6 In around July 2007, Ms Wooldridge sent an email to a Ms Karen Meats, one of Ms Martin’s referees, noting amongst other 
things ‘our health service is interested in assisting her with a Regional Migration Scheme sponsorship so that she has visa-
coverage to work in Australia for two years’ (exhibit 1, 79).  Ms Martin was the recommended suitable applicant for the 
position of Community Care Co-ordinator.  This is reflected in page 7 of the Selection Report and Recommendation Form 
(exhibit 1, 87) which also records: 

[t]his however is conditional on the success of attaining via the Regional Migration Scheme, a visa that enables 
Sherry Martin to work in Australia. 

7 An offer of employment was made to Ms Martin.  She was given a letter dated 23 July 2007 which said she had been 
provisionally selected for the position subject to the requirements of the Public Sector Standards and other requirements.  It 
noted ‘[y]our permanent appointment cannot be confirmed until after 7 August 2007’ and ‘[i]f you accept and there is [sic] no 
public sector standard issues, your permanent appointment and associated conditions will be confirmed in writing via an 
employment contract’ (exhibit 1, 91-92). 

8 By letter dated 9 August 2007, Mr Andrew Klein, District Operations Manager – Midwest Murchison for WACHS-Midwest 
wrote to Ms Martin, ‘I am pleased to offer you a permanent full time contract to the above position’ (exhibit 1, 93).  Ms Martin 
was subsequently provided with two contracts of employment, one from WACHS and one from Health Corporate Network, 
which is a central agency dealing with human resource management for the respondent.  Each of those contracts described the 
employment as a ‘permanent employee’ (exhibit 1, 94, 98 respectively).  Ms Martin signed each of the contracts and returned 
them as required. 

9 On 9 August 2007, Ms Cox sent to Ms Martin a facsimile transmission in which she informed her that there had been no 
appeals against the selection process and that she would receive a telephone call about her starting date (exhibit 1, 97). 

10 The evidence indicates that the respondent’s officers initiated a visa application with the Department of Immigration and 
Citizenship (DIAC) on Ms Martin’s behalf for a visa for a period of two years.  It appears also that some incorrect information 
was either provided or reflected in documentation to DIAC and Ms Cox corrected that information saying ‘[t]he occupation 
details on this visa sponsorship are incorrect.  Sherry has been employed as a Health Aged Care Co-ordinator as per the 
attached contract that was sent and this position is for a permanent position’ (exhibit 1, 100). 

11 Ms Martin was later contacted by the DIAC to provide further information and to sign the visa application form. 
12 Ms Martin says she was issued with a 457 Temporary (Long Stay) Visa for a period of four years which expired on 

29 January 2012.  By this point she believed it was agreed that she would work for the respondent for two years after which the 
respondent would sponsor her for permanent residency.  She therefore instructed that her belongings in the United States of 
America either be sold or sent to her in Australia and she cut all ties with the United States of America. 

13 In around August 2008, the respondent commenced asserting that the initial contract marked ‘permanent’ was not valid.  
Ms Martin says that in meetings with Mr Klein, he attempted to have her accept a fixed-term contract in place of the permanent 
contract.  She refused, asserting that the contract for permanent employment was valid.  Ms Martin says in her evidence that in 
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a meeting with Mr Klein, he became aggressive when she asserted she had advice from Legal Aid that her permanent contract 
was valid, saying ‘[y]ou don’t bloody belong here.  How are you contacting Legal Aid?’ (ts 45). 

14 The documents before the Board include advice provided by Mr John Ross, Consultant, Industrial Relations, WA Health 
Industrial Relations Service dated 2 September 2008 to a Mr Steve Meeny, which was provided to Mr Andrew Klein on 
2 September 2008.  This advice included consideration of the withdrawal of the existing visa sponsorship and noted that: 

If you did so, the WA IR [sic] Commission cannot order you to continue employment, reinstate the Visa/sponsorship.  It 
may be considered a little harsh in the circumstances, but that is up to you to decide whether or not issues with her 
employment warrant that action.  She would probably file an application in the WAIR [sic] Commission claiming 
wrongful dismissal.  Whilst there would be significant debate over our actions, the Commission could not interfere with 
that decision.  She could lodge a complaint with Immigration over her treatment but the processes / prospective outcomes 
are unknown. 
Any action is [sic] respect to the Visa sponsorship will terminate employment and raise questions of just cause. 
There is no debate that the permanent contract has been issued in error and is not valid, therefore it is appropriate to back 
dated [sic] the replacement employment contract… 

(exhibit 1, 109) 
15 On 9 September 2008, Mr Klein then wrote to Ms Martin including the following terms: 

I refer to our recent discussions in relation to contractual arrangements under the Temporary 457 Visa Sponsorship.  I 
wish to confirm that the contract of employment issued to you is incorrect.  A permanent contract has been issued in error 
and is not valid. …  To be appointed as a permanent employee you must be an Australian citizen or have permanent 
residency status in Australia.  The permanent contract has therefore been withdrawn. 
Consistent with the Federal Immigration Act, 457 Visa and 8107 Visa conditions only support temporary sponsored 
employment.  WACHS Midwest agreed to provide temporary sponsorship for a period of 2 years.  Therefore it is 
appropriate to provide you with a contract that reflects the correct agreed term of sponsorship and employment within the 
health service.  The employment contract for your current role as HACC Coordinator at the Dongara Eneabba Mingenew 
Health Service is confirmed from 13 August 2007 until 14 August 2009.  A copy of the correct contract is attached for 
your perusal.  Please sign this contract and return to Bronte Jones by 22 September 2008 for inclusion in your personal 
record.  It is a 457 Visa condition that you have a valid employment contract.  Not having a valid contract may jeopardize 
your sponsorship. 
You have previously referred to the role of Health Corporate Network (HCN) in providing contracts.  HCN’s role is 
simply processing and they have no delegated authority to approve or retract contracts. 

(exhibit 1, 111-112) 
16 As can be seen, this letter purports that the permanent contract was in error, was not valid and had been withdrawn.  Attached 

was a purported corrected contract for a fixed-term.  The letter also asserted ‘[n]ot having a valid contract may jeopardize your 
sponsorship’.  The attached contract was headed ‘Contract of Employment – Fixed Term Employee’ and included a term of 
13 August 2007 to 14 August 2009.  Otherwise it was the same as the permanent employment contract and included references 
to permanent employment in the body of the contract.  Ms Martin says she pointed these out and Mr Klein amended them by 
hand.  Ms Martin refused to sign the contract. 

17 Ms Martin says that Mr Klein drummed his fingers on the desk and said ‘[i]f you don’t sign this, this could have repercussions 
on your visa’ (ts 70).  She says he apologised to her the next day. 

18 Ms Martin then engaged the services of lawyers, Ruby & Associates, who wrote to Mr Klein on 6 October 2008 challenging 
the assertion that the permanent contract was not valid.  The letter also noted, amongst other things: 

If you are aware of any specific section of the Migration Act or Migration Regulations that support your contention that 
our client cannot have a permanent contract, please advise us.  Otherwise, we see no impediment to our client having a 
permanent contract with the Health Department and we dispute your contention that the contract is invalid and is 
withdrawn. 
From the point of view of contract law, the fact that our client is not a permanent resident is not in our view an 
impediment to her entering into a permanent contract.  If our client’s 457 Visa was not renewed at the end of its period or 
she did not obtain permanent residency, the contract would simply come to an end by virtue of the fact that our client 
could no longer fulfil her employment obligations.  She would give notice and the contract would come to an end. 
Even if your contention is correct, which we do not consider to be the case, our client instructs us that her negotiations 
with Angela Cox, the previous Human Resources manager for the WA Country Health Service – Midwest, were on the 
basis of our client applying for a permanent residency Visa sponsored by the Health Department.  However, due to our 
client’s age, it was necessary for our client to first work under a 457 Visa for 2 years after which she would apply for a 
permanent residency Visa sponsored by the Health Department.  The permanent contract is consistent with the intention 
that our client would apply for permanent residency at the end of the 2 year 457 visa.  If, however, it was the case that our 
client could not have a permanent contract and the contract needed to be replaced with a fixed term contract, then such 
replacement contract must reflect the agreement reached by our client with Ms Cox and refer to the fact that after 2 years, 
the Health Department would sponsor our client as a permanent resident and offer a permanent contract. 

(exhibit 1, 116-117) 
19 On 15 October 2008, Mr Klein formally responded acknowledging the letter and said the matter would be investigated.  The 

respondent then commenced to investigate and as part of that, on 17 October 2008, Ms Cox advised Mr Steve Meeny: 
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As discussed last week, I have read the attached letter from Ruby & Associates dated 6th October 2008.  In reviewing the 
initial report from Miranda Wooldridge, who was the manager at the time, the request was for Sherry to be sponsored via 
a Regional Sponsored Migration Scheme (RSMS).  I recall advising that I was not sure that Sherry would gain 
sponsorship via RSMS due to her occupation which may not have been recognised as a ‘shortage’ area as per DIAC 
guidelines.  The sponsorship was granted (albeit a little mix up which has since been fixed). 
I have tried to obtain copies of my original correspondence with Lyn McKeown from HealthWA, as this would show the 
original intentions of the visa application.  Practice at the time in WACHS Midwest (if the manager requested) was to 
attempt to apply for visa sponsorship via RSMS issuing a permanent contract, but to expedite the process sponsorship was 
first done on 457.  From reading the ‘interview summary report’ as attached Miranda indicated request for RSMS, which 
would be part of the reason for permanent contract to be given. 
Whilst I would never guarantee sponsorship for permanency, my recall is that this was the intention of the manager and 
therefore this may have been discussed with the employee.  I do recall Sherry did have concerns about her age, but that 
would have been for the Midwest Development Commission to assess, and for the employer to support.  The other advice 
I would generally give to employees on 457 is that they are able to apply for permanent residency after 2 years within 
Australia anyway. 

(exhibit 1, 119) 
20 By email dated 12 November 2008, Mr Ross advised Mr Meeny, Mr Klein and Mr Jeff Travers the following (formal parts 

omitted): 
Following discussions with Steve Gregory and the further information provided by Angela Cox it would appear that the 
only contract that was ever discussed with or offered to Sherry was a permanent contract, and there may well have been 
some discussions on future support for sponsorship to permanency what commitments if any are subject to interpretation 
and given they are not in writing would be difficult to substantiate.  The information now provided is contrary to the 
information originally provided and changes the advice previously given. 
It would appear that there were discussions around prospects of a future permanent residency visa at the end of 457 visa, 
but the circumstances have now changed given the performance issues that have arisen. 
WACHS needs to determine what outcome they want given the changes in the information now provided. 
The reality of the contractual arrangements are in fact as her lawyer has indicated – if she has no further 457 visa or 
sponsorship, then she could not meet her employment obligations so the contract regardless of its nature would cease. 
I would suggest that the following options are available and should be considered: 

• to pursue the permanent contract as an error  and reissue a FTC for the duration of her visa.  This will in all 
probability be a matter that will be pursued in the WAIRC, but regardless of the outcome, the worst case 
scenario would be that she would be permanent as opposed to FTC until her visa expired and we did not renew 
the sponsorship, the contract of employment would cease. 

• To advise the employee and her lawyer that notwithstanding we consider the permanent contract was issued in 
error and is not binding, it will remain in effect, until the date her visa expires, subject to her satisfying the 
employment obligations and required performance levels of the position.  That we dispute the alleged 
commitments given by Angela Cox and that there is no commitment by WACHS beyond the current 457 visa.  
The WACHS will neither guarantee that sponsorship would continue beyond the existing 457 Visa nor would 
WACHS guarantee sponsorship of a permanent residency visa or progress sponsorship on Ms Martin’s behalf.  
The renewal or replace [sic] of any Visa will be a matter for Ms Martin to address, and there is no pre-existing 
commitment by WACHS to support or provide any assistance in respect of any further visa applications. 

I would suggest that you pursue Option 2 as the overall outcome of both options is effectively the same.  It would be very 
difficult for her lawyer to argue any expectation perceived or otherwise that the permanent contract and sponsorship 
should continue beyond the expiration of the visa given the 4 th paragraph of her letter dated 6 October  2008, and the fact 
that we have clearly stated to any estoppel allegedly established by Angela Cox has ceased. 

(exhibit 1, 121) 
21 It is clear that by April 2009, the respondent had not answered the letter from Ruby & Associates from nearly seven months 

before.  Ruby & Associates followed up with a letter dated 8 April 2009 enquiring as to the respondent’s answer. 
22 By letter dated a month later, Mr Klein advised that a further investigation had been initiated that day to ‘validate advice 

received from Department of Health and Immigration officials’ (exhibit 1, 124). 
23 By letter dated 30 June 2009, nine months after Ruby & Associates’ letter, Mr Klein wrote to Ruby & Associates in the 

following terms: 
In further correspondence to my letter dated 1 May 2009 I advise that recommendations received from the legal 
department of the Health Department considers the permanent contract that was issued to Ms Martin is most likely 
binding.  This remains subject to Ms Martin satisfying her employment obligations and the required performance levels of 
the position. 
WACHS Midwest acknowledges that sponsorship is relative to the 4 year visa granted to Ms Martin and that visa expires 
in January 2012.  The renewal or replacement of any visa will be a matter for Ms Martin to address and there is no pre-
existing commitment by WACHS Midwest to support or provide any assistance in respect of further visa applications 
following that date. 

(exhibit 1, 126) 
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24 Ms Martin says that between 30 June 2009 and March 2011 the debate stalled.  She says though that she discussed the matter 
with Mr Andrew Klein six to eight times via the telephone. 

25 We note at this point that the fixed term contract with which the respondent purported to replace the permanent contract, at that 
point said to be issued in error and withdrawn, provided for a term which expired on 14 August 2009.  The respondent appears 
to have taken no action to bring that matter to a head, and appeared to have abandoned that argument by this time. 

26 Ms Martin took no further action until 22 March 2011 when she sent an email to a Mr Shane Matthews asking that ‘you action 
an application for my permanent residency visa in Australia’.  She said (formal parts omitted): 

I am writing to request you action an application for my permanent residency visa in Australia. 
At the time of recruitment I was advised by two officers involved with my processing, that after two years, if I chose to 
stay in my position that the permanent visa application would be made by the department.  I was also told at that time it 
was standard practice.  This has not occurred to date and I am now seeking confirmation from the Department as to when 
that application will be made? 
It is becoming urgent for me so that I can assess options for my future.  I am assuming this is an oversight by the 
Department and although I have no written advice from the Department as to this application I have been advised by the 
officer who recruited me that there are notes to that effect on my file.  The recruiting officer is also willing to confirm 
these were the terms discussed in a letter to me, should you require it. 
I am keen to have this matter resolved as it has been nearly four years.  I will appreciate your prompt attention to this 
matter prior to my seeking further advice from my lawyer. 

(exhibit 1, 127) 
27 Mr Matthews forwarded this to Mr Andrew McIntosh, the Regional Manager, Human Resources, WACHS.  By letter dated 

2 June 2011, Mr McIntosh wrote to Ms Martin saying that ‘(i)t has been identified that the role of HaCC Coordinators in the 
Multi Purpose Service sites in the Mid-West is no longer meeting the assessment and care planning requirements’ and that 
WACHS had sought to convert vacant HACC Coordinator positions to Australian Nursing Federation positions.  Therefore, as 
HACC positions became vacant ‘or as deemed appropriate’ they would be moving to reclassify those positions to 
ANF positions.  It is our understanding that this means that the positions were being transferred from coverage under the 
Health Services Union to that of the Australian Nursing Federation and they would require nurses with clinical qualifications 
to fill the positions.  As a result, the position Ms Martin held would not be required ‘beyond the tenure of [her] current Visa’.  
The letter said that in those circumstances, WACHS Mid-West did not have a requirement to support her permanency in her 
current role beyond the expiration of her current visa (exhibit 1, 129).  The evidence suggests that only one such position has 
been reclassified to an ANF position. 

28 Ruby & Associates, responded by letter dated 13 July 2011.  They referred to the discussions Ms Martin had had with Ms Cox 
which were said to include: 

an assurance by Ms Cox to our client that her employment was on the basis that our client would apply for a permanent 
residency Visa sponsored by the Department of Health.  Due to our client’s age, it was necessary for our client to first 
work under a 457 visa for 2 years after which she would then apply for a permanent residency Visa sponsored by the 
Department.  The permanent employment contract is consistent with the intention that our client would apply for 
permanent residency at the end of the 2 year 457 visa. 

(exhibit 1, 130) 
The letter went on to refer to the requirements for redundancy under the Health Services Union – WA Health – 
State Industrial Agreement 2008 and that accordingly Ms Martin was entitled to be offered an alternative position within the 
Department.  The letter asserted that the discussions and negotiations of Ms Martin’s contract of employment were consistent 
with an implied term of the contract of employment and formed the basis on which she was employed.  They expressed the 
view that ‘WACHSM has a requirement to support our client’s application for permanent residency to ensure her employment 
contract does not come to an end’. 

(exhibit 1, 130-131) 
29 Mr Klein responded to Ruby & Associates on 25 July 2011 in the following terms: 

I can confirm, in accordance with advice from the Department of Immigration and Citizenship that at the expiration of a 
457 Visa there is no obligation on any employer to further nominate the employee for any further visa. 
In accordance with this we confirm WA Country Health Service – Midwest will not be nominating Ms. Martin for further 
employment with us. 
As per your paragraph 5 and in accordance with clause 9.5(c) of the Health Services Union – WA Health – State 
Industrial Agreement 2008 your client will be offered alternative employment with WACHS whilst she has a legal 
entitlement to work with WACHS in Australia. 

(exhibit 1, 132) 
30 On 9 August 2011, Ruby & Associates wrote to Mr Klein stating that Ms Martin had a continuing legal entitlement to work 

with WACHS based on her employment being permanent and an implied term of the contract of employment that WACHS 
was required to sponsor her application for permanent residency.  The letter re-iterated the assurances and representations 
made by Ms Cox and Ms Wooldridge during the recruitment process. 

31 The letter went on to note that if WACHS failed to sponsor Ms Martin for permanent residency prior to her 457 Visa expiring, 
then they were of the view that WACHS was in breach of the contract of employment.  They suggested that WACHS 
reconsider supporting Ms Martin’s application for permanent residency and that failing a positive response; the matter might 
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be referred to the Western Australian Industrial Relations Commission.  They sought a reply within 14 days (exhibit 1, 133-
134). 

32 Some six weeks later, they had not received a response and wrote again on 21 September 2011 (exhibit 1, 135). 
33 On 5 October 2011, Mr Klein wrote to Ruby & Associates confirming the view that there was no obligation on the respondent 

to further nominate Ms Martin for any further visa and that they would not be nominating her for further employment.  The 
letter noted however: 

As per your paragraph 5 and in accordance with clause 9.5 (c) of the Health Services Union – WA  Health – State 
Industrial Agreement 2008 your client, following abolishment of her position, will be offered alternative employment 
with WACHS whilst she has a legal entitlement to work with WACHS in Australia. 

(exhibit 1, 136) 
34 There is no evidence that the position occupied by Ms Martin was abolished prior to her employment coming to an end. 
35 By December 2011, Ms Martin had been referred to Mr McPhee, Barrister and Solicitor, for advice and representation.  On 

20 December 2011, Mr McPhee wrote to the Chief Executive Officer of WACHS noting that it appeared that ‘the Department 
refuses to renew [Ms Martin’s] Visa or comply with its agreement, made at the time of the recruitment of [Ms Martin] and 
prior to her engagement, that if my client chose to stay the Department would take whatever steps were necessary to obtain my 
client’s permanent residence [sic]’.  The letter asserted that the assurances were ‘enforceable, as an implied term of the 
agreement itself or an agreement collateral to the employment agreement’ and seeking to pursue the matter.  The letter noted 
that Ms Martin had not yet accepted the repudiation of the agreement and continued to operate according to the permanent 
contract, and called on the respondent to take whatever steps were necessary to convert the 457 visa into permanent residency 
to enable Ms Martin to continue working under her contract (exhibit 1, 137-8). 

36 Ms Martin did not contact the DIAC to attempt to resolve the issue of her visa until 24 January 2012.  She received the 
following response (formal parts omitted): 

I firstly need to clarify a few issues you have raised. (1) your 457 visa expires on 29/01/2012, not 28/01 as you stated.  (2) 
if you have employed a Migration Lawyer, they will have advised you that a 457 visa cannot, under any circumstances, be 
extended.  This is simply not possible. A bridging visa, especially one for 90 days, is highly unlikely.  In the event that 
you are still in Australia after 29/01/2012, you will be unlawful and will need to attend our office to apply for a Bridging 
Visa E (BVE). 
Please note however that a BVE does not have work rights attached to it and will only be granted whilst you make 
arrangements to depart the country, usually seven days only.  A BVE or any other bridging visa is not applicable whilst a 
substantive visa is still current, in this case your 457. 
From an immigration point of view, there certainly is no requirement for a 457 visa holders to be eventually sponsored for 
permanent residence, and the success of any permanent residence application cannot be promised to a visa holder, since 
both the sponsor and the visa applicant must meet the requirements for permanent residence at the time they apply for it.  
It is your responsibility to be applying for any visa you deem suitable for your circumstances, not the responsibility of any 
other person, regardless of promises or notes made to the contrary. 
You have known for some time that your visa expiry was nearing however there is no evidence of you having made 
contact with our office to discuss your situation until now.  The fact that you hold a permanent work contract does not 
affect your visa status at all. 

(exhibit 3, 15-16) 
37 By letter dated 25 January 2012, Dr Felicity Jefferies, the Acting Chief Executive Officer of WACHS, wrote to Mr McPhee 

disputing that there was a term to Ms Martin’s contract of employment that WACHS would sponsor or otherwise support any 
application for permanent residency, or that any such assurance were given.  It asserted that it was not within WACHS’ power 
to grant renewal of the visa and that Ms Martin was to provide evidence that she was able to remain and work in Australia after 
the expiration of her 457 visa on 29 January 2012.  If not, then her employment contract would come to an end because she 
would be unable to fulfil her employment obligations with WA Health (exhibit 1, 139). 

38 Ms Martin says that on 31 January 2012 when she was awaiting day surgery and had had injections in her eyes, she was called 
to Mr Klein’s office where he asked her to read a letter provided to her from Mr Graham Coleman, A/Regional Director, 
WACHS - Midwest.  She was unable to read the letter due to the injection in her eyes.  Mr Klein informed her of the letter’s 
contents, being (formal parts omitted): 

I refer to correspondence dated 25 January 2012 from Dr Felicity Jefferies, A/Chief Executive Officer to your legal 
representative Mr Michael McPhee, in regard to the expiration of your sub class 457 visa and your employment with the 
WA Country Health Service. 
This letter required you to provide evidence that you were able to remain and work in Australia after your sub class 457 
visa expired on the 29 January 2012.  It also stated that should you be unable to remain and work in Australia then your 
employment contract would come to an end because you are unable to fulfill [sic] your employment obligations with the 
WA Country Health Service. 
I have not received any evidence from you that supports your ongoing work rights within Australia past the 29 January 
2012.  Accordingly, you are unable to continue to work within Australia.  I have taken the necessary action to notify 
Health Corporate Network that your employment has come to an end as at 29 January 2012 and for them to process the 
payout of any leave entitlements. 
The WA Country Health Service is prepared to provide assistance by way of payment of an economy class airfare to 
enable you to return to the United States of America should you require this assistance. 
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Could you please ensure that any property of the WA Country Health Service eg: keys, swipe cards etc. is returned to Ms 
Di Smith, Nurse Manager by COB Wednesday 1 February 2012. 
Should you have any questions, please do not hesitate to contact Mr Andrew McIntosh, Regional Manager, Human 
Resource Services on [telephone number]. 

(exhibit 1,  140) 
39 Ms Martin says she had been checking issues of immigration, visa criteria and options over time.  She says that when she was 

49 years of age, the rules allowed her to apply for permanent residency without sponsorship but one of the criteria was that she 
had to be under 45 years of age.  Therefore she was excluded from applying without sponsorship.  She discovered in 
December 2011 that in the preceding July, the rules had changed.  They now allowed applications for permanent residency 
without sponsorship up to 50 years of age.  However, by the time she became aware of the rule change, she had already turned 
50 and it was too late for her to make application. 

40 After her employment ended, Ms Martin was granted a bridging visa and then a tourist visa for 12 months, however, she has no 
right to work under that visa.  She is required to leave the country every 90 days to continue with the tourist visa, and is 
running out of money.  She has nothing to go back to in the United States. 

Consideration and Conclusions 
41 The Notice of appeal was lodged with the Registrar on 23 February 2012 and includes an application for an extension of time 

to file the appeal notice. 
42 The orders sought in the notice of appeal are ‘that the Respondent sponsor the Appellant pursuant to relevant Migration Law to 

enable the Appellant to live and work in Australia and following that the Respondent reinstates the Appellant.  Alternatively, 
the Respondent compensates the Appellant’ (Grounds of Appeal, [21]. 

43 The respondent says that the Public Service Appeal Board does not have jurisdiction to order that the respondent sponsor the 
appellant pursuant to relevant migration law.  Further, it says that there was no dismissal against which the appellant could 
appeal, and thirdly, it says that the Board does not have the power to order the respondent to compensate the appellant. 

44 The Board is also to consider the application for an extension of time in which to file the appeal. 
Jurisdiction 
45 For the purpose of dealing with the issue of jurisdiction and extension of time, it is necessary to find the relevant facts.  We do 

so based on Ms Martin’s evidence and the documents before the Board. 
46 The jurisdiction of the Board, in this case, is to hear and determine an appeal by a government officer from a decision, 

determination or recommendation (decision) of the employer that the government officer be dismissed, and to adjust that 
decision (Industrial Relations Act 1979 (s 80I (1)) (the Act)).  It is not the same as the Commission’s jurisdiction in dealing 
with a claim for unfair dismissal where the remedy is specified as being reinstatement or compensation.  The appeal to the 
Board is against the decision.  There is no capacity to go beyond the adjustment of the decision (State Government Insurance 
Commission v Terence Hurley Johnson (1997)) [77 WAIG 2169]. 

Sponsoring for Migration Purposes 
47 According to s 80L(1) of the Act, the provisions of s 26(1) apply to the exercise by the Board of its jurisdiction.  Section 26(1) 

requires the Board in the exercise of its jurisdiction to act according to equity, good conscience, and the substantial merits of 
the case without regard to technicalities and legal forms. 

48 Ms Martin seeks an order that the respondent sponsor her pursuant to migration law to enable her to live and work in Australia; 
that it reinstates her or alternatively compensates her.  It is clear from SGIC v Johnson that the Board's only power is to ‘adjust’ 
a decision to dismiss.  In his reasons for decision, Anderson J stated that: 

In the case of a decision or determination by an employer to dismiss an employee with one month’s pay in lieu of notice, 
the most obvious way to do that would be to reverse it.  Whether there may be other ways of adjusting such a decision is 
perhaps an open question.  It may be arguable that the power to adjust a decision of dismissal includes a power to adjust 
the period of notice (2170). 

49 The requirement in the term ‘adjust’ is for the Board, if it finds for the appellant, to adjust by changing the decision.  We are of 
the view that to order the respondent to sponsor for migration purposes is in Anderson J’s words ‘to super-add a consequence 
to the decision to dismiss, but it is not to adjust the decision to dismiss’ (2171).  We are satisfied that there is no capacity for 
the Board to entertain a claim that the respondent sponsor Ms Martin under migration law.  That would not be an adjustment of 
a decision to dismiss.  Accordingly, we find that the Board does not have jurisdiction to order the respondent to sponsor 
Ms Martin. 

50 As to the claim of reinstatement, we are of the view that the adjustment of a decision to dismiss might include the reversal of 
the decision to dismiss, or an order quashing the decision.  That would have the effect of placing the employee in the position 
she or he was in before the decision to dismiss was made.  This has the same effect as a decision to order reinstatement, albeit 
that such an order is not then necessary.  Further, an order that quashes the decision to dismiss, in placing the employee back in 
the employment as if the dismissal did not occur, would have the effect of entitling the employee to wages or salary for the 
period from the decision onwards as if she or he had been employed.  However, as noted in SGIC v Johnson, there is no 
jurisdiction to order compensation as such. 

A Decision to Dismiss? 
51 Is there a decision to dismiss against which an appeal might lie?  This requires consideration of the nature of the employment 

and the terms of the contract of employment. 
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The Terms of the Contract 
52 On the morning of the hearing the respondent withdrew from its position that the permanent contract was issued in error, but 

says that permanency was subject to Ms Martin having a visa which entitled her to work. 

53 The evidence is clear, and we find, that it was always the intention of the parties that the contract was to be for permanent 
employment.  We find too that in those circumstances, and given the discussions between Ms Martin and Ms Cox and others, 
that it was agreed that to enable Ms Martin to be engaged permanently, it was necessary for her to have working rights in 
Australia.  For that purpose the respondent was going to sponsor her, initially for a 457 Temporary (Long Stay) Visa, and then 
it would sponsor her for permanent residency.  As Ms Cox said in her email of 17 October 2008, this was the practice at the 
time.  We find that this was an implied term of contract.  Without such a term, the contract would lack business efficacy; that 
is, Ms Martin could not be a permanent employee unless the respondent sponsored her for permanent residency as it had 
indicated through Ms Cox and others that it would do.  The contract could not operate without Ms Martin being a permanent 
resident and the respondent’s sponsorship of her was an essential element of that (Codelfa Construction Pty Ltd v State Rail 
Authority of NSW [1982] 149 CLR 337 at 334 (Mason J). 

54 The implication of the term is also fair as this is what the respondent agreed to do at the outset, and Ms Martin relied on it to 
her detriment. 

55 The implication of the term is also so obvious that it goes without saying.  The respondent would not have offered a permanent 
contract if it had not intended to assist Ms Martin to gain permanent residency.  One could not have permanency without that 
assistance.  Ms Cox submitted information to the DIAC, and the respondent provided sponsorship for the 457 visa on the basis 
that it was the first and essential step to be taken before permanent residency could be applied.  Such a term can be clearly 
expressed. 

56 There is no express term within the contract which is contradicted by an implied term that the respondent would sponsor 
Ms Martin for permanent residency.  The only term in either of the two contracts signed by the parties dealing specifically with 
the visa requirements is contained in contract provided by WACHS, and that term was that the employment would commence 
subject to Ms Martin obtaining the required visa approval (exhibit 1, 94). 

57 In all of those circumstances we find that a term requiring the respondent to sponsor Ms Martin for permanent residency was a 
term of the contract. 

58 The respondent’s argument that Ms Martin failed in her obligation to act to obtain the necessary visa to enable her to continue 
to work seems to be hypocritical given that there was no point in her applying without sponsorship. 

59 The appellant says also that the respondent had a duty to cooperate in her obtaining a visa.  According to Cheshire and Fifoot's 
Law of Contract: 

A strong current of authority establishes a general obligation implied in every contract that has been labelled the duty of 
co-operation.  The duty is usually defined in the following formula (the Butt formula), endorsed on numerous occasions 
by the High Court and other Australian courts: 

‘It is a general rule applicable to every contract that each party agrees, by implication, to do all such things as 
are necessary on his part to enable the other party to have the benefit of the contract.’ 

The underlying principle is that contracting parties must not only adhere to the letter of the contract, but ‘take all such 
necessary or additional steps in the performance of the contract that will … contribute to the full realization of the 
bargain’.  This is obviously required where performance of a contract by one party requires co-operative acts by the other, 
for example, making available premises at a reasonable time.  But the obligation is not confined to such acts, but extends 
to acts which ‘are necessary to entitle the other contracting party to a benefit under the contract’. 

(Cheshire and Fifoot’s Law of Contract 9th ed, [10.41]) 

60 In this case the respondent was required in its obligation to co-operate, to sponsor Ms Martin for permanent residency so she 
could have the benefit of her permanent employment contract.  While the respondent could not guarantee that the DIAC would 
grant permanent residency, it had an obligation to fulfil its own part of the bargain. 

Repudiation and Dismissal 

61 As to the question of repudiation, we find that it is most likely that the respondent repudiated the contract when it notified 
Ms Martin on 30 June 2009 that ‘there is no pre-existing commitment by WACHS Midwest to support or provide any 
assistance in respect of further visa applications’ (exhibit 1, 126), contrary to the previous agreement.  This was done following 
Ms Martin’s refusal to accept the fixed term contract in place of the permanent one.  Later, the respondent seems to have 
abandoned that argument. 

62 However, we find that Ms Martin did not accept the respondent’s repudiation.  She continued to work under the contract and 
continued to protest at the respondent’s conduct, obviously hoping to convince the respondent to change its mind. 

63 Following this, by letter dated 2 June 2011, the respondent moved to another or additional basis to justify bringing the 
employment to an end.  This was the decision to reclassify HACC positions when they became vacant ‘or as deemed 
appropriate’.  This resulted in Ms Martin being informed that the position she held would not be required ‘beyond the tenure of 
[her] current Visa.’  This was said to be the justification to not ‘support [her] permanency in [her] current role beyond the 
expiration of [her] current Visa’, (exhibit 1, 129). 

64 Still, Ms Martin continued to seek that the respondent support the application for permanent residency, which the respondent 
continued to reject. 
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65 On the day Ms Martin’s visa expired on 31 January 2012, the respondent provided Ms Martin with a letter which said that her 
employment had come to an end due to her being unable to continue to work within Australia, and she was asked to return any 
of the WACHS property including keys and swipe cards. 

66 We find that the respondent made a decision to terminate Ms Martin’s employment.  It made that decision a number of times.  
Firstly we find that the decision made in September 2008, to claim that the contract was fixed term and not permanent, and to 
attempt to reject any ongoing commitment to sponsorship, gave the first warning that the respondent was not going to permit 
the employment to continue.  If this decision had become effective, the fixed term contract the respondent sought to impose on 
Ms Martin would have come to an end on 17 August 2009.  It did not pursue that approach. 

67 However, the respondent then purported to decide to make the position redundant due to the need to reclassify it.  That was in 
June 2011.  This, in effect, constituted a decision to terminate when the visa expired.  Finally, when the visa did expire, the 
respondent reaffirmed its earlier decision. 

68 Therefore, we find that the decision to dismiss could have been any one of a number of decisions.  The effective decision, 
though, was the one of 2 June 2011 which said that Ms Martin’s position ‘would not be required beyond the tenure of [her] 
current Visa’, and that WACHS ‘does not have a requirement to support permanency in your current role beyond the 
expiration of your current Visa’ (exhibit 1, 129). 

69 In those circumstances we find that there was a decision to dismiss, which is within the Board’s jurisdiction. 

Illegality 

70 The respondent says even if there was a dismissal, that reinstatement is not possible because the Board cannot order a party to 
commit an offence.  Ms Martin is currently in Australia under a tourist visa and accordingly, is not permitted to work.  The 
respondent would commit an offence by allowing a non-citizen to work in breach of a visa condition (Migration Act 1958 
(Cth) s 245AC(1)(b)) and be susceptible to a penalty on conviction of 2 years’ imprisonment (s 245AC(3)). 

71 Nelson & Nelson [1995] HCA 25; (1995) 184 CLR 538 (9 November 1995) dealt with the issue of illegality as it applies to 
various categories of law, such as trusts, contract, tort and negligence. Deane and Gummow JJ noted that the operation of the 
particular statute is significant and whether, for example, there is an express and absolute prohibition on the doing of a 
particular act, or whether there is, for example, an implied prohibition in the statute.  One category described by Deane and 
Gummow JJ [45] is ‘contracts and trusts not directly contrary to the provisions of the statute by reason of any express or 
implied prohibition in the statute but which are “associated with or in the furtherance of illegal purposes”.’  They say that in 
such cases ‘the courts act not in response to a direct legislative prohibition but, as it is said, from ‘the policy of the law’.  This 
requires consideration of the scope and purpose of the particular statute.  The formulation of the appropriate public policy in 
this class of case may more readily accommodate equitable doctrines and remedies and restitutionary money claims than is 
possible where the making of the contract offends an express or implied statutory prohibition' [47]. 

72 Dawson J examined the issue of illegality in equity saying that the principle of he who comes into equity must come with clean 
hands is the appropriate maxim for the particular case [15]. 

73 Toohey J noted that: 

Although the public policy in discouraging unlawful acts and refusing them judicial approval is important, it is not the 
only relevant policy consideration.  There is also the consideration of preventing injustice and the enrichment of one party 
at the expense of the other [45]. 

74 McHugh J referred to the Holman dictum that ‘[n]o Court will lend its aid to a man who founds his cause of action upon an 
immoral or an illegal act’.  His Honour noted ‘[t]he principle contained in this dictum applies in both law and equity.  But it is 
subject to exceptions which allow relief to be granted despite the presence of illegality’ [18]. 

75 None of McHugh J’s exceptions specifically relate to a situation where the upholding of a claim may place the other party in a 
situation of contravention of a statute, where that party brought about the potential state of contravention or where that party 
has a capacity to attempt to bring itself within the law, and has refused to comply with contractual terms which would require it 
to bring itself into compliance with the law. 

76 In this case, if the appeal was successful, the respondent would not, in terms, be ordered by the Board to employ the appellant, 
rather the order would be to uphold the appeal and to reverse the decision to dismiss. 

77 The decision to grant a visa to the appellant is not the respondent’s decision but that of the Minister for Immigration.  
However, it is within the respondent’s capacity to apply to sponsor the appellant and thereby to affect whether or not it would 
be in contravention of the Migration Act in the circumstances of the Board upholding the appeal.  Further, in doing so, the 
respondent would be meeting the requirements of co-operation in the contract and of good faith. 

78 As noted in Nelson & Nelson, the principle of illegality is not always determinative of the particular case, and the result is no 
longer that ‘the loss will automatically lie where it falls’. 

79 We are satisfied though that as set out in Nelson & Nelson, there is, particularly within the means of the respondent, the 
capacity to deal with that situation and seek to overcome any potential illegality.  It would be disingenuous and cynical to now 
rely upon a situation which the respondent appears to have brought about by its own conduct to deny the appellant a remedy 
should one be appropriate.  In those circumstances, we would dismiss this ground of challenge to the Board’s jurisdiction.  As 
noted earlier, the Board does not order the reinstatement of the appellant, rather it adjusts the respondent’s decision and that 
adjustment would most likely reverse the decision.  It would then be for the respondent to deal with a situation of its own 
making. 
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Appeal Lodged Out of Time 

80 In deciding whether to grant an application for an extension of time, the criteria established in Prem Singh Malik v Paul Albert, 
Director General, Department of Education of Western Australia [2004] 84 WAIG 683, are applied to claims made to the 
Commission’s general jurisdiction.  They are similar to those in Esther Investments Pty Ltd v Markalinga Pty Ltd (1989) 
2 WAR 196, which set out four relevant factors being length of the delay, the reasons for the delay, whether the appellant has 
an arguable case and any prejudice to the respondent. 

81 Given that we have found that the effective decision to dismiss was the one notified to Ms Martin through her solicitors by 
letter dated 2 June 2011, this makes the appeal nearly eight months out of time.  In the scheme of legislation which provides 
21 days, this is an inordinate delay.  However, that is not the end of the matter. 

82 The respondent has known from the time it first asserted that it would not sponsor Ms Martin for permanent residency and that 
the employment would then come to an end, that Ms Martin challenged the decision.  Mr Ross’s emails are evidence of the 
respondent being fully aware of the prospects of a claim being made against its decision.  Ms Martin continued her objections 
until the end of the employment and beyond. 

83 The reason for the delay of two days when it was asserted that the decision to dismiss was made on 31 January 2012 was 
representational error.  Ms Martin has been represented by legal practitioners from at least 6 October 2008, soon after the 
respondent first asserted that the contract was invalid.  Throughout this time they have challenged the respondent’s actions. 

84 As to whether Ms Martin has an arguable case, based on a ‘rough and ready’ assessment of the evidence presented, it appears 
that the respondent has not treated Ms Martin fairly, and its conduct throughout the process has been cynical, bullying and 
hypocritical towards a person in a vulnerable position.  Ms Martin says that the respondent had a duty of good faith in the 
circumstances and has breached that duty. 

85 Doubts have been expressed about the implication of such a term of a duty of good faith in particular classes of contracts in 
Esso Australia Resources Pty Ltd v Southern Pacific Petroleum NL & Ors [2005] (VSCA 228).  However, Buchanan JA in that 
case, Osborn AJA an Warren CJ concurring, said: 

I am reluctant to conclude that commercial contracts are a class of contracts carrying an implied term of good faith as a 
legal incident, so that an obligation of good faith applies indiscriminately to all the rights and power conferred by a 
commercial contract.  It may, however, be appropriate in a particular case to import such an obligation to protect a 
vulnerable party from exploitative conduct which subverts the original purpose for which the contract was made. 

86 In this case, Ms Martin has a contract providing her with employment.  This contract relied on the respondent complying with 
its obligations to sponsor her for permanent residency.  It is to be borne in mind that Ms Martin, in reliance on the respondent’s 
promise to sponsor her, acted to sell up and cut her ties in the USA.  She was vulnerable then to the respondent’s failure or 
refusal to live up to its side of the bargain. 

87 There is a suggestion within the documents that there were issues of substandard performance on Ms Martin’s part.  The emails 
and other correspondence between the departmental officers suggest very strongly, and we find, that it is highly probable that, 
rather than deal with these issues appropriately, the respondent decided to take the easy way out to be rid of Ms Martin.  
Firstly, it tried to assert that the permanent employment contract was issued in error.  We find that the evidence suggests that 
Mr Klein’s approach was to attempt to bully Ms Martin into accepting a fixed term contract in lieu of the permanent one, 
suggesting that refusal to sign the fixed term contract may affect her visa.  Secondly, in his email of 2 September 2008, 
Mr Ross dealt with the possibility of the respondent withdrawing sponsorship and that, in his view, ‘WA IR Commission 
cannot order you to continue employment, reinstate the Visa/sponsorship.  It may be considered a little harsh in the 
circumstances’, and ‘[a]ny action in respect to the Visa sponsorship will terminate employment and raise questions of just 
cause.’  He went on to assert that the permanent contract was not valid.  Mr Ross’s advice both on that day and on 
12 November 2008 focussed on the respondent avoiding responsibility by either asserting the invalidity of the contract or 
awaiting the expiration of the visa and consequently the employment contract would cease.  Interestingly, Mr Ross also 
referred to ‘any estoppel allegedly established by Angela Cox had ceased’ by the department’s statements. 

88 Ms Martin’s vulnerability in her employment was hereby established.  In those circumstances, we find that there is an arguable 
case that the respondent had a duty of good faith in this contract of employment and had breached that duty.  Its decision to 
dismiss, in that context, would appear to be unfair.  In all of those circumstances we find that, on a rough and ready assessment 
of the merits of this case, there is an arguable case. 

89 As to any prejudice which might be suffered by the respondent, we note the respondent’s argument regarding a potential 
breach of the Migration Act and the law regarding the illegality.  We have dealt with that earlier.  The respondent does not rely 
on any prejudice caused by the delay. 

90 In deciding whether to grant an extension of time, we note that in Gallo v Dawson [1990] 64 ALJR 458, McHugh J said that 
‘the discretion to extend time is given for the sole purpose of enabling the Court or Justice to do justice between the parties.’  
In all of the circumstances of this case, the strict application of the time limit set out in regulation 107(2) of the Industrial 
Relations Commission Regulations 2005 would ‘work an injustice upon the [appellant]’ (Gallo v Dawson (459)).  We would 
allow the application for extension of time in which to file the appeal. 

 
 



1630 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 92 W.A.I.G. 
 

2012 WAIRC 00702 
APPEAL AGAINST DECISION TO DISMISS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES SHERRY MARTIN 

APPELLANT 
-v- 
THE DIRECTOR GENERAL OF HEALTH IN HIS INCORPORATED CAPACITY UNDER S.7 
OF THE HOSPITALS AND HEALTH SERVICES ACT 1927 (WA) 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 ACTING SENIOR COMMISSIONER P E SCOTT - CHAIRMAN 
 MS C SEENIKATTY – BOARD MEMBER 
 MS K HEAL – BOARD MEMBER 
DATE FRIDAY, 27 JULY 2012 
FILE NO PSAB 4 OF 2012 
CITATION NO. 2012 WAIRC 00702 
 

Result Declaration and Order issued 
 

Declaration and Order 
HAVING heard Mr M McPhee of counsel on behalf of the appellant and Mr M Aulfrey of counsel on behalf of the respondent, the 
Public Service Appeal Board pursuant to the powers conferred under the Industrial Relations Act 1979, hereby: 

DECLARES THAT the Public Service Appeal Board has jurisdiction to hear and determine the appeal; and 
ORDERS THAT the application for an extension of time in which to file the appeal be granted. 

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 
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Representation: 
Appellant : Mr S J Farrell, as agent 
Respondent : Mr D J Matthews (of counsel) 
Solicitors: 
Respondent : State Solicitor's Office 
 
Case(s) referred to in reasons: 
Civil Service Association of Western Australia Inc v Director General of Department for Community Development [2002] 

WASCA 241; (2002) 82 WAIG 2845 
McManus v Scott-Charlton (1996) 70 FCR 16 
The Civil Service Association of Western Australia Incorporated v Director-General, Department for Child Protection [2010] 

WAIRC 00206; (2010) 90 WAIG 214 
United Voice WA v Minister for Health (Fiona Stanley Hospital [No 2]) [2012] WAIRC 319; (2012) 92 WAIG 585 

Reasons for Decision 
The Substantive Appeal – Background  
1 This is an interlocutory application brought by the respondent to strike out an appeal brought by the appellant under s 80I(1)(a) 

of the Industrial Relations Act 1979 (WA) (the Act).   
2 The parties' submissions in respect of the respondent's application to strike out the appeal were made in writing.  The 

respondent filed his submissions on 22 June 2012 and the appellant filed his submissions in response on 2 July 2012. 
3 In the substantive appeal, the appellant appeals against a decision of the respondent to institute disciplinary proceedings against 

him under s 80I(1)(a) of the Act.  The substantive appeal is in relation to an interpretation of s 80 of the Public Sector 
Management Act 1994 (WA) (the PSM Act) concerning the conditions of his service as a public service officer.  In particular, 
the appellant seeks to put an argument that the respondent has no capacity to institute disciplinary proceedings against him 
under s 80 of the PSM Act, as the conduct which is alleged to constitute breaches of discipline (if it did occur), occurred 
outside of the workplace and has no relevant connection with the workplace. 

4 The letter to the appellant from the respondent's representative which sets out the alleged suspected breaches of discipline is 
dated 28 March 2012 and states as follows: 

It has come to my attention that you may have behaved in a manner that is inconsistent with the Department's Code of 
Conduct and in so doing committed breaches of discipline under section 80 of the Public Sector Management Act 1994 
(the Act). 
These matters have been raised with me and should they be substantiated, they would fall below the standard of conduct I 
expect of employees of the Department.  I intend to provide you with every opportunity to put your side of the story to me 
and will carefully consider this along with all relevant facts and details.  The following outlines the matters that have been 
raised with me: 
It has been alleged that: 

1. On or around 19 January 2012, you touched [Ms P], an employee of the Department, on the buttocks and 
commented that her body was "nice and firm to touch".  This was considered to be unwelcome, 
unsolicited and inappropriate and therefore potentially an act of misconduct. 

2. On or around 21 January 2012, you emailed photograph of your genitals to [Ms P].  This was considered 
to be unwelcome, unsolicited and inappropriate and therefore potentially an act of misconduct. 

3. On 21 January 2012 by way of instant messaging, you described the size of your genitals to [Ms P].  This 
was considered to be unwelcome, unsolicited and inappropriate and therefore potentially an act of 
misconduct. 

4. On or around 23 January 2012 via Skype, you exposed your genitals to [Ms P].  This was considered to be 
unwelcome, unsolicited and inappropriate and therefore potentially an act of misconduct. 

5. On 25 January 2012 by way of instant messaging, you offered to perform sexual acts, including oral sex 
and digital penetration, on [Ms P] under the desk while she worked.  This was considered to be 
unwelcome, unsolicited and inappropriate and therefore potentially an act of misconduct. 

6. On 27 January 2012 by way of instant messaging, you offered to perform sexual acts, including oral sex 
and digital penetration, on [Ms P] in a storage room at the Department of Racing, Gaming and Liquor.  
This was considered to be unwelcome, unsolicited and inappropriate and therefore potentially an act of 
misconduct. 

7. On 27 January 2012 by way of instant messaging, you requested that [Ms P] not wear underwear to work.  
This was considered to be unwelcome, unsolicited and inappropriate and therefore potentially an act of 
misconduct. 

8. On 29 January 2012 by way of instant messaging you requested that [Ms P] meet with you in the Hearing 
Room at the Department of Racing, Gaming and Liquor for sexual contact.  This was considered to be 
unwelcome, unsolicited and inappropriate and therefore potentially an act of misconduct. 

In accordance with the provisions of the Act and the Commissioner's Instruction Discipline – General (the CI), I am 
providing you the opportunity to respond to these allegations.  In the interests of procedural fairness I intend to have this 
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matter adequately investigated and will take into account any response you provide to me.  Should you be required to 
attend any meetings or interviews in relation to this matter you may request the presence of a support person or 
representative. 
Should the allegations be substantiated, action available to me under the provisions of the Act and the CI range from 
counselling to dismissal.  Should any action be necessary, I will provide you the opportunity to make a presentation to me 
in relation to that proposed action. 
I understand that receiving this notification and the investigative process may be somewhat distressing.  I remind you that 
the Department has support available through our EAP providers.  Should you wish to avail yourself to this support please 
contact PPC on 1300 361 008. 

(attachment A) 
5 The remedy sought by the appellant in the substantive appeal is for the Public Service Appeal Board to adjust the respondent's 

decision to instigate the disciplinary process by withdrawing the letter dated 28 March 2012 and ceasing the investigation. 
Respondent Submissions – Application to strike out appeal 
6 The respondent points out the appellant seeks to prevent the respondent from completing the disciplinary proceedings under 

the PSM Act and says the appeal should be summarily dismissed as each of the allegations allege conduct by one employee 
towards another employee that was 'unwelcome, unsolicited and inappropriate', and such conduct is clearly a matter which an 
employer is entitled to investigate under the PSM Act. 

7 The respondent argues that if on its face, an allegation may relate to an actual breach of discipline, disciplinary proceedings 
under the PSM Act should be allowed to run their course and the Commission should not hold any sort of hearing into the 
matter until those proceedings have been completed. 

8 The respondent says it is well settled that the Commission should only intervene to prevent an employing authority from 
completing disciplinary proceeding under the PSM Act if those proceedings are baseless.  If an employing authority suspects 
there may have been actionable breach of discipline, and there are reasonable grounds for that suspicion, the employer ought to 
be allowed to carry out its statutory duty to conduct an investigation to see if there was in truth an actionable breach of 
discipline:  Civil Service Association of Western Australia Inc v Director General of Department for Community 
Development [2002] WASCA 241; (2002) 82 WAIG 2845 [20].  

9 The respondent also says that: 
(a) Even if the conduct took place outside of the workplace and outside of work hours, neither of those factors will 

necessarily determine the question of whether misconduct has occurred.  The presence of these factors is not 
determinative of anything and is something that needs to be examined as part of an investigation under the PSM 
Act.  There are many examples of conduct occurring outside the workplace and outside of working hours that 
have a connection to employment that are sufficiently relevant so as to amount to misconduct within an 
employment relationship:  McManus v Scott-Charlton (1996) 70 FCR 16. 

(b) Even if the conduct in question was not unwelcome and unsolicited, (which is not the case on the face of the 
allegations) this would not necessarily be determinative.  Conduct may be sufficiently inappropriate to result in 
disciplinary action in all of the circumstances, even if engaged in mutually or reciprocally, and by consent.  Again 
these are matters that need to be examined as part of an investigation.  

10 For these reasons, the respondent says the Public Service Appeal Board should allow the disciplinary proceedings to run their 
course and not interfere at this stage by the holding of a hearing and the appeal should be dismissed.  

Appellant Submissions 
11 The appellant says that if the alleged conduct did occur, it occurred outside of the workplace and has no relevant connection 

with the workplace, as off-duty misconduct which is so unrelated to public sector employment has to be incapable of 
amounting to a breach of discipline:  Civil Service Association of Western Australia Inc v Director General of Department 
for Community Development [33] (Anderson J). 

12 The appellant then goes on to say in his written submissions, that in any event, the decision in Civil Service Association of 
Western Australia Inc v Director General of Department for Community Development is not relevant to this appeal as that 
matter can be distinguished from the matters raised in this appeal.  In Civil Service Association of Western Australia Inc v 
Director General of Department for Community Development the jurisdiction considered was the exclusive jurisdiction of the 
Public Service Arbitrator under s 80E(1) of the Act to enquire into and deal with any industrial matter relating to a government 
officer.  This appeal is against the respondent's interpretation of s 80 of the PSM Act and is not an application to the Public 
Service Arbitrator to enquire into and deal with any industrial matter relating to a government officer.  In particular, this appeal 
is relation an interpretation of s 80 of the PSM Act which concerns the appellant's conditions of service.  The term 'conditions 
of service' in s 80I(1)(a) of the Act is to be read broadly and is a term wide enough to encompass all statutory and contractual 
terms of appointment including the provisions of Part 5 of the PSM Act:  The Civil Service Association of Western Australia 
Incorporated v Director-General, Department for Child Protection [2010] WAIRC 00206; (2010) 90 WAIG 214. 

13 For these reasons the appellant says that the respondent's application to summarily dismiss the appeal, should be dismissed. 
Conclusion 
14 The respondent in his submissions referred to recent observations made by me about the test to be applied when summarily 

dismissing a matter.  My observations were made in United Voice WA v Minister for Health (Fiona Stanley Hospital [No 2]) 
[2012] WAIRC 319; (2012) 92 WAIG 585 in which I said [65]: 

Exceptional caution is required by courts and tribunals when exercising the power to summarily dismiss.  A claim should 
not be dismissed other than when it is clear there is no real question of fact or law to be tried:  General Steel Industries 
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Inc v Commissioner for Railways (NSW) [1964] HCA 69; (1964) 112 CLR 125, Fancourt v Mercantile Credits Ltd [1983] 
HCA 25; (1983) 154 CLR 87.  President Steytler in Talbot & Oliver (a firm) v Witcombe [2006] WASCA 87 summarised 
the applicable principles as follows: 

[21] … An action should only be dismissed as frivolous or vexatious if it cannot possibly succeed.  Moreover, 
in deciding whether an action could possibly succeed, a court of first instance should be astute not to risk 
stifling the development of law by summarily disposing of actions in respect of which there is a 
reasonable possibility that it will be found in the development of the law, still embryonic, that a cause of 
action does lie: Hospitals Contribution Fund of Australia v Hunt (1983) 44 ALR 365 at 373. 

[22] Similar principles apply in the case of an application to strike out a statement of claim as not disclosing a 
reasonable cause of action: Kimberley Downs Pty Ltd v State of Western Australia unreported; SCt of 
WA; Library No 6414; 25 August 1986 at 6–7.  In Dalgety Australia Ltd v Rubin unreported; FCt SCt of 
WA; Library No 5485; 24 August 1984, it was held that it is only in cases in which it can be seen from the 
outset that, however the facts be found, there is no basis for the legal conclusion contended for by the 
plaintiff that the pleading should be struck out.  It has also been held in this jurisdiction that, in a case in 
which an application for summary judgment is combined with an application to the Court's inherent 
jurisdiction and with an application under O 20 r 19(1)(a) to strike out a pleading upon the basis that it 
discloses no reasonable cause of action, the Court is not confined by the manner in which the plaintiff has 
formulated his or her case on the pleadings and may consider not only the undisputed facts but also facts 
which are in dispute:  Bride v Peat Marwick Mitchell [1989] WAR 383 at 394; and see, generally, Seaman 
Civil Procedure Western Australia (Vol 1) at [16.0.1] and [20.19.6]. 

15 In Fiona Stanley Hospital [No 2] the Full Bench dismissed an appeal against a decision of an industrial magistrate dismissing 
claims alleging breaches of an industrial agreement.  Whilst it is well established that exceptional caution is required to be 
exercised by all courts and tribunals when considering whether to summarily dismiss a claim, the Public Service Appeal Board 
has a broader power to dismiss a matter than an industrial magistrate and is not confined to circumstances where it is clear 
there is no real question of act or law to be tried.  Pursuant to s 80L(1) of the Act, the Public Service Appeal Board is 
empowered under s 27(1)(a) of the Act to: 

(a) at any stage of the proceedings dismiss the matter or any part thereof or refrain from further hearing or 
determining the matter or part if it is satisfied —  
(i) that the matter or part thereof is trivial; 
(ii) that further proceedings are not necessary or desirable in the public interest; 
(iii) that the person who referred the matter to the Commission does not have a sufficient interest in the matter; 

or 
(iv) that for any other reason the matter or part should be dismissed or the hearing thereof discontinued, as the 

case may be; 
16 The power of the Public Service Appeal Board to dismiss an appeal is subject to the precondition in the opening words of 

s 27(1)(a) of '[e]xcept as otherwise provided in this Act'.  When regard is had to the powers and functions conferred on a Public 
Service Appeal Board under the Act, it is clear that there is no other provision in the Act that otherwise prescribes an exception 
to the field covered by s 27(1)(a)(i), s 27(1)(a)(ii) or s 27(1)(a)(iv) of the Act.  However, it could be said that s 27(1)(a)(iii) is 
rendered inoperative by s 80I(1)(a) in that an appeal can only be instituted by a public service officer, so that the issue whether 
an appellant has a sufficient interest in a matter cannot arise in an appeal to the Public Service Appeal Board.  However, this 
provision is not material to the issues raised in this appeal. 

17 Section 27 of the Act has no application to the jurisdiction of an industrial magistrate.  The jurisdiction of industrial 
magistrates courts is set out in Part III of the Act.  In the exercise of its 'general jurisdiction' which includes the jurisdiction to 
hear and determine a claim for a breach of an industrial agreement, the powers, practice and procedure to be observed by the 
industrial magistrates court are those provided for by the Magistrates Court (Civil Proceedings) Act 2004.  Consequently the 
power of an industrial magistrate to summarily dismiss a claim is restricted to the principles discussed in Fiona Stanley 
Hospital [No 2] in [14] of these reasons. 

18 When considering whether the Public Service Appeal Board should exercise its discretion to dismiss the appeal in this matter 
regard should first be had to the nature of the 'decision' that is sought to be interpreted.  In this matter, the subject matter of this 
appeal does not concern a final determination of a breach of discipline made by an employing authority.  All that has occurred 
is the institution of an investigation to determine whether the appellant has committed breaches of discipline.  This is a first 
step in a sequence of steps that may culminate in a decision that is determinative of the appellant's interests and results in 
adverse consequences to the appellant. 

19 I do not agree with the submission made on behalf of the appellant that the observations made by Anderson J in Civil Service 
Association of Western Australia Inc v Director General of Department for Community Development at [19] and [20] can be 
distinguished.  One of the central issues raised in that appeal was whether it was appropriate for a constituent body of the 
Commission, in that case the Public Service Arbitrator, to intervene in an investigation by an employer into breaches of 
discipline where the issue in dispute was whether the conduct in question occurred in the workplace or in the course of an 
employee discharging authorised duties.  This issue is squarely raised in this appeal.  Justice Anderson with whom Parker and 
Hasluck JJ agreed, analysed the proper approach to be taken by the Commission where it is argued that conduct cannot amount 
to misconduct as it was a private matter as follows [19] – [20]: 

19. In examining this contention, the Arbitrator might have been expected to confine herself to those facts which were 
alleged by Ms S in support of her complaint.  The Arbitrator might have been expected to simply ask herself the 
question whether if all of the factual material put forward by Ms S in support of her complaint was true, did that 
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factual material disclose grounds on which the Director could suspect that Mr H had committed a breach of 
discipline whilst serving as an employee.  I think that would have been the proper and better approach.  Instead 
the Arbitrator heard evidence from Mr H, and only from him.  Mr H was allowed to give evidence to the 
Arbitrator to the effect that his 'official duties' ceased when he left the training venue to return to his motel.  He 
was allowed to give his version of the circumstances under which he, Ms S and the other members of the group 
came to be socialising.  He gave his version of his behaviour and of the behaviour of Ms S and as to how events 
unfolded during the course of the evening and early morning; and he was allowed to give evidence contradicting 
the account given by Ms S of the sexual assault upon her. 

20. I do not consider that this was appropriate.  If an employing authority suspects that there may have been an 
actionable breach of discipline, and there are reasonable grounds for that suspicion, the authority ought to be 
allowed to carry out its statutory duty to conduct an investigation to see whether there was in truth an actionable 
breach of discipline.  Prima facie it would not seem to be a proper exercise of jurisdiction by the Public Service 
Arbitrator to stop the employing authority from doing so on the basis of the Public Service Arbitrator's own 
investigation of the facts.  No doubt it is perfectly proper for the Public Service Arbitrator to stop baseless 
disciplinary proceedings.  However, I think the judgment as to whether the proceedings are or are not baseless 
should be made by reference only to the matters alleged in the complaint. 

20 It is plain from these findings that when such an issue is raised before a Public Service Arbitrator or the Public Service Appeal 
Board they should not intervene to stop an investigation where on the face of the allegations there are reasonable grounds to 
suspect a breach of discipline may have occurred. 

21 It is apparent from the submissions made by the parties that some of the fundamental issues for determination in any 
investigation of the suspected breaches of discipline are: 

(a) whether any of the alleged incidents occurred; 
(b) if proven, the surrounding circumstances, including any circumstances of mitigation, such as whether in each case 

the conduct was mutual and/or consensual; 
(c) if proven, whether any of the alleged incidents had any connection to the workplace and, if so, the circumstances 

of the connection and the extent of the connection, if any. 
22 In this matter the issues that need to be investigated cannot be determined by the Public Service Appeal Board in an appeal 

under s 80I(1)(a) of the Act on the face of the documents that have been filed on behalf of the appellant.  These are all matters 
that require a proper investigation.  Whether the circumstances of an alleged breach of discipline have a sufficient connection 
to the duties and functions of a public service officer is a question of fact to be determined through an investigation.  Whether a 
sufficient connection between the alleged conduct, if made out, can be found, is not a matter that can be determined in a 
vacuum and without an assessment of the matters set out in [21](a), (b) and (c) of these reasons.  Prima facie, taken at the 
highest and on their face, the allegations do not appear to be baseless and allegations 5, 6, 7 and 8 could be said to raise a 
connection with the workplace or the course of duties to be discharged at the workplace, as there is an invitation to engage in 
conduct of a sexual nature at the workplace. 

23 For these reasons I am of the opinion that the Public Service Appeal Board should exercise its discretion pursuant to 
s 27(1(a)(iv) of the Act and make an order to dismiss the appeal. 

MS S SAXENA 
24 I have read a draft form of the reasons for decision of the Acting President.  I agree with those reasons and have nothing to add. 
MR D SOLOSY 
25 I have read a draft of the reasons for decision of the Acting President.  I agree with those reasons and the order to issue, and 

have nothing to add. 
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Result Appeal dismissed 
Representation 
Appellant Mr S J Farrell, as agent 
Respondent Mr D J Matthews (of counsel) 
 

Order 
HAVING heard Mr S J Farrell, as agent, on behalf of the appellant and Mr D J Matthews (of counsel) on behalf of the respondent, 
by written submissions, and reasons for decision having been delivered on 26 July 2012, the Public Service Appeal Board, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders — 

THAT the appeal be and is hereby dismissed. 
(Sgd.)  THE HONOURABLE J H SMITH, 

Acting President, 
[L.S.] On behalf of the Public Service Appeal Board 
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APPEAL AGAINST THE DECISION MADE ON 26 NOVEMBER 2010 OF THE EMPLOYER TO TERMINATE 

EMPLOYMENT CONTRACT 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JAN META WETTERS 
APPELLANT 

-v- 
DEPARTMENT OF HEALTH, WESTERN AUSTRALIA 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 ACTING SENIOR COMMISSIONER P E SCOTT - CHAIRMAN 
 MS D VAN HAMERSVELD - BOARD MEMBER 
 MR G BROWN - BOARD MEMBER 
DATE THURSDAY, 2 AUGUST 2012 
FILE NO PSAB 24 OF 2010 
CITATION NO. 2012 WAIRC 00718 
 

Result Appeal dismissed 
 

Order 
WHEREAS this is an appeal to the Public Service Appeal Board (the Board) pursuant to Section 80I of the Industrial Relations Act 
1979; and 
WHEREAS on the 12th day of June 2012 the respondent filed an application that the Board dismiss the appeal; and 
WHEREAS on the 18th day of July 2012 the appellant's representative advised that she did not object to the appeal being 
discontinued; 
NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  THE HONOURABLE J H SMITH, 

Acting President, 
[L.S.] On behalf of the Public Service Appeal Board 
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NOTICES—Award/Agreement matters— 

2012 WAIRC 00757 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. AG 30 of 2012 
APPLICATION FOR A NEW AGREEMENT TITLED “SHIRE OF LAVERTON ENTERPRISE BARGAINING 

AGREEMENT 2012” 
NOTICE is given that an application has been made to the Commission by the Western Australian Municipal, Administrative, 
Clerical and Services Union of Employees under the Industrial Relations Act 1979 for the registration of the above Agreement. 
As far as relevant, those parts of the proposed Agreement which relate to area of operation and scope are published hereunder. 
4 AREA AND SCOPE OF THIS AGREEMENT 
4.1 The parties to this agreement shall be: 

4.1.1 The Shire of Laverton; and 
4.1.2 The Western Australian Municipal Administrative Clerical and 

Services Union of Employees 
4.2 This agreement covers all Shire of Laverton Employees who: 

4.2.1 are employed by the Shire of Laverton; and, 
4.2.2 whose terms and conditions of employment, save for the existence of this Agreement, would otherwise be 

governed by the Municipal Employees (Western Australia) Interim Award 2011 or the Local Government 
Officers' (Western Australia) Interim Award 2011; and, 

4.2.3 who are members of, or who are eligible to be members of the Western Australian Municipal Administrative 
Clerical and Services Union of Employees. 

4.3 Level 1 and 2 staff within the organisational structure, being the Chief Executive Officer and designated senior officers 
pursuant to the Local Government Act 1995 who enter into fixed term employment contracts and receive negotiated 
salaries and other negotiated benefits are not a party to this Agreement; 

4.4 This Agreement covers approximately 30 employees and applies throughout the State of Western Australia to the Shire of 
Laverton. 

A copy of the proposed Agreement may be inspected at my office at 111 St. Georges Terrace, Perth. 
(Sgd.)  S BASTIAN, 

[L.S.] Registrar. 

14 August 2012 
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