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INDUSTRIAL APPEAL COURT 

Employment law - Long service leave - Whether entitlement under both the employee's Industrial Agreement and the Long Service Leave 
Act 1958 (WA) or whether one or the other applies - Statutory construction - Proper construction of the Long Service Leave Act - 
Meaning of 'employee' - Operation of s 4(3) of the Long Service Leave Act - Whether person is, by virtue of industrial agreement or 
other instrument, 'entitled to, or eligible to become entitled to, long service leave at least equivalent to the entitlement to long service 
leave under' the Long Service Leave Act - Manner and time at which comparison between entitlement under industrial agreement or 
other instrument, and entitlement under Long Service Leave Act, to be undertaken - Whether comparison to be made prospectively by 
reference only to the terms of the respective instruments or whether comparison to be undertaken from time to time over the course of 
the employee's working life having regard to the individual's particular circumstances - Appeal allowed - Public Transport Authority of 
Western Australia -v- Junghee Yoon - IAC 4 of 2015 - Industrial Appeal Court - Buss J/Murphy J/Kenneth Martin J - 09/02/2017 .........  249 

Industrial law - Termination of employment - Unfair dismissal - Primary remedy - Reinstatement - Alternative option of re-employment - 
Capped compensation payment as further alternative - Impracticability of reinstatement or re-employment as remedy - Reversal of 
reinstatement decision of Commissioner - Full Bench assesses that reinstatement and re-employment are both impracticable - Asserted 
error of law by Full Bench in construction or interpretation of statute - Meaning of 'impracticable' - Statutory interpretation of that term 
in the context of reinstatement or re-employment of unfairly dismissed employee - Distinction between error of law in construction or 
interpretation of statute in contrast to an application of law to underlying facts - No error of law in construction or interpretation of 
statute - Application of law to facts by Full Bench outside jurisdictional parameters of Industrial Appeal Court - Appeal dismissed - 
Australian Rail Tram and Bus Industry Union of Employees West Australian Branch - v - Public Transport Authority of Western 
Australia - IAC 1 of 2016 - Industrial Appeal Court - BussJ/Murphy J/Kenneth Martin J - 02/05/2017 ....................................................  431 

 
FULL BENCH 

Industrial Law (WA) - Appeal against decision of Commission - Claim of contractual benefits - Appellant's claim for commissions for the 
sale of land - Implied term of appellant's contract requiring him to prove his work was the effective cause of the listing of property for 
sale - Principles entitling a real estate agent to commission considered - Turns on own facts - Brian John Nathan -v- Hevbren Pty Ltd 
as Trustee of the Annandale Family Trust t/as Lagoon Realty - FBA 8 of 2016 - Full Bench - The Honourable J H Smith, Acting 
President/Senior Commissioner S J Kenner/Commissioner D J Matthews - 22/12/2016 ............................................................................  107 

Industrial Law (WA) - Appeals against decisions of Commission - Declaration made that employee was unfairly dismissed and order for 
compensation for loss and injury made - Order for quantum of compensation for injury varied - Principles regarding assessment of 
compensation considered - Claim of contractual benefits for pay in lieu of reasonable notice - Whether an implied term to give 
reasonable notice is a term implied in law or in fact considered - The existence of a notice provision in s 117(2) of the Fair Work Act 
2009 (Cth) excludes the implication of a term in the contract of employment to give reasonable notice - Mark Darren Richards -v- GB 
& G Nicoletti - FBA 3 of 2016 and FBA 4 of 2016 - Full Bench - The Honourable J H Smith, Acting President/Chief Commissioner P 
E Scott/Senior Commissioner S J Kenner - 20/12/2016 .............................................................................................................................  117 
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organisations - Principles applicable to an application to intervene considered - Application by federal registered organisation to 
intervene dismissed on grounds of insufficient interest - Notices of objection filed on behalf of persons not members of the applicants 
dismissed on grounds no standing to object - Notices of objection filed on behalf of members dismissed on grounds not satisfied leave 
should be granted to allow notices out of time - Application complies with the requirements of the Industrial Relations Act 1979 - 
Registration of new organisation approved - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers and 
The Food Preservers' Union of Western Australia Union of Workers -v- (Not applicable) - FBM 2 of 2016 - Full Bench - The 
Honourable J H Smith, Acting President/Commissioner T Emmanuel/Commissioner D J Matthews - 23/12/2016 ...................................  148 

Industrial Law (WA) - Application pursuant to s 71 for declaration relating to qualifications of persons for membership of a State Branch of 
a Federal organisation and offices that exist within the State organisation - The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers -v- (Not applicable) - FBM 4 of 2016 - Full Bench - The Honourable J H Smith, Acting President/Chief 
Commissioner P E Scott/Commissioner D J Matthews - 30/01/2017 .........................................................................................................  173 

Industrial Law (WA) - Application pursuant to s 71(7) of the Industrial Relations Act 1979 (WA) for approval of financial agreement 
between State organisation and Federal body - Requirements of s 71 considered - Agreement approved - The Australian Rail, Tram and 
Bus Industry Union of Employees, West Australian Branch -v- (Not applicable) - FBM 5 of 2016 - Full Bench - The Honourable J H 
Smith, Acting President/Senior Commissioner S J Kenner/Commissioner D J Matthews - 27/03/2017 .....................................................  343 
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FULL BENCH—continued 
Industrial Law (WA) - Referral of a decision made under Public Sector (Redeployment and Redundancy) Regulations 2014 (WA) 

dismissed for want of jurisdiction as applicant not an employee at time the referral made and no standing to refer a decision where 
employee is terminated - Referral under s 29(1)(b)(ii) also dismissed for want of jurisdiction of a claim for money owed under a 
voluntary severance agreement on grounds s 80E(1) of Industrial Relations Act 1979 (WA) confers exclusive jurisdiction in respect of 
industrial matters relating to a government officer - Principles of statutory construction considered - expressum facit cessare tacitum 
principle considered - When regard is had to s 101 of Public Sector Management Act 1994 (WA) termination of employment in s 95(6) 
of the Public Sector Management Act is to be construed as including termination by employee - Jurisdiction of Public Service 
Arbitrator applies to a former government officer - Jurisdiction conferred by s 95 and s 96A of Public Sector Management Act ousts a 
referral made by an employee to invoke the general jurisdiction conferred by s 23(1) of the Industrial Relations Act. - Matthew 
Crowley -v- Chief Executive Officer, Department of Commerce - FBA 9 of 2016 - Full Bench - The Honourable J H Smith, Acting 
President/Chief Commissioner P E Scott/Commissioner T Emmanuel - 12/05/2017 .................................................................................  454 

Industrial Law (WA) - Application pursuant to s 62(2) of the Industrial Relations Act 1979 (WA) for the Full Bench to authorise 
registration of alterations to registered rules - Qualification for membership rule - Statutory criteria satisfied - Application granted - 
Association of Independent Schools of Western Australia (Inc) -v- (Not applicable) - FBM 3 of 2016 - Full Bench - The Honourable J 
H Smith, Acting President/Commissioner T Emmanuel/Commissioner D J Matthews - 5/05/2017 ...........................................................  465 

Industrial Law (WA) - Appeal against decision of Commission - Claim of contractual benefits - Construction of terms of contract - 
Principles for ascertainment of the terms of a contract of employment considered - Appellant employed as graduate surveyor under 
articles of apprenticeship to become a licensed surveyor - Professional training agreement formed part of terms of appellant's contract 
of employment - No breach of terms of contract of employment - Turns on own facts - Robert Kinneen -v- Whelans - FBA 10 of 2016 
- Full Bench - The Honourable J H Smith, Acting President/Chief Commissioner P E Scott/Senior Commissioner S J Kenner - 
30/05/2017 .................................................................................................................................................................................................  589 

Industrial Law (WA) - Appeal against decision of the Commission - Claim of contractual benefit for redundancy pay - Condition of 
contract providing for redundancy pay uncertain - Condition saved from uncertainty by application of the National Employment 
Standards for redundancy pay - Contract terminated on grounds 'ordinary and customary turnover of labour' disentitled the employee to 
redundancy pay - Order made at first instance quashed - Spotless Group -v- Dennis Buckle - FBA 1 of 2017 - Full Bench - The 
Honourable J H Smith, Acting President/Chief Commissioner P E Scott/Senior Commissioner S J Kenner - 9/06/2017 ...........................  610 

 
PRESIDENT 

Industrial Law (WA) - Application to stay operation of order - Instituting an appeal - Whether capacity to repay the judgment debt if the 
appeal is successful - Application dismised - Turns on own facts - Spotless Group -v- Dennis Buckle - PRES 1 of 2017 - President - 
The Honourable J H Smith, Acting President - 7/02/2017 ..........................................................................................................................  177 

 
INDUSTRIAL MAGISTRATE 

Alleged contravention of s 44 of the Fair Work Act 2009 - Failure to make redundancy payment as required by s 119 of the Fair Work Act 
2009 - Alleged failure to pay redundancy in accordance with contract of employment - Accessorial liability. - Glenn Edward Trigg; 
Adrian Troy Bestwick; Gregory Paul Tomlinson -v- Group Training South West Inc, Stan Liaros; Group Training South West Inc, 
Stan Liaros; Group Training South West Inc, Stan Liaros - M 184 of 2015 and M 185 of 2015 and M 186 of 2015 - Industrial 
Magistrate - INDUSTRIAL MAGISTRATE G. CICCHINI - 12/01/2017 .................................................................................................  49 

Application to dismiss claim following the determination of a preliminary issue - Whether any real issue remains to be tried. - Martin 
Venier -v- Baker Hughes Australia Pty Ltd (ABN 20 004 752 050) - M 117 of 2015 - Industrial Magistrate - INDUSTRIAL 
MAGISTRATE G. CICCHINI - 12/01/2017 ..............................................................................................................................................  60 

INDUSTRIAL LAW - Contravention of civil penalty provisions on terms of a modern award on overtime and penalty rates - Small Claims 
Procedure. - Aldo Becherelli -v- Mediterraneus Pty Ltd trading as Lucioli - M 47 of 2016 - Industrial Magistrate - Industrial Magistrate 
M Flynn - 8/02/2017 ..................................................................................................................................................................................  182 

Alleged failure to comply with Department of Corrective Services - Registered Nurses (ANF) Industrial Agreement 2010 - Entitlements 
after employment ends - Pro-rata long service leave - Paid overtime after elect to accrue time in lieu of payment. - Martin Fedec -v- 
The Minister for Corrective Services - M 172 of 2014 - Industrial Magistrate - INDUSTRIAL MAGISTRATE G. CICCHINI 
Industrial Magistrate M Flynn - 1/03/2017 .................................................................................................................................................  273 

Orders for the payment of redundancy entitlement - Whether interest should be ordered - Whether penalties should be ordered, quantum of 
penalties - Whether costs order should be made. - Glenn Edward Trigg; Adrian Troy Bestwick; Gregory Paul Tomlinson -v- Group 
Training South West Inc, Stan Liaros; Group Training South West Inc, Stan Liaros; Group Training South West Inc, Stan Liaros - M 
184 of 2015 and M 185 of 2015 and M 186 of 2015 - Industrial Magistrate - INDUSTRIAL MAGISTRATE G. CICCHINI - 
23/02/2017 .................................................................................................................................................................................................  279 

INDUSTRIAL LAW - Small Claim - Modern award coverage - Travel Industry - Classification of travel consultant within General Retail 
Industry Award 2010 [MA000004] - Contravention of terms of a modern award on minimum pay; overtime and penalty rates - Serious 
misconduct - Christine Dorothy Zeeb -v- Kalhaven Holdings Propriety Limited - M 23 of 2016 - Industrial Magistrate - Industrial 
Magistrate M Flynn - 20/04/2017 ...............................................................................................................................................................  474 

 
PUBLIC SERVICE APPEAL BOARD 

Industrial Law (WA) - Appeal against decision to terminuate employment - Substandard performance - Appeal filed outside of 21 day time 
limit - Application for extension of time - Board satisfied applying principles that discretion should be exercised - Extension of time 
granted - Procedural fairness considered - Principles applied - Held performance substandard - Appellant not harshly, oppressively or 
unfairly dismissed - Paul Edward Chorley -v- Director General Department of Transport - PSAB 7 of 2016 - Public Service Appeal 
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PUBLIC SERVICE ARBITRATOR 

Industrial Law (WA) - Public Service Arbitrator - Matter referred for hearing and determination pursuant to s 44 - Interpretation of 
agreement entered into under the industrial agreement - Remuneration of radiologists - Transfer of services to Fiona Stanley Hospital - 
Meaning of ‘end of transitioning’ - Agreement dealt with the baseline earnings pool - Agreement did not expressly deal with annual 
reconciliation - Respondent’s decision varied - Australian Medical Association (WA) Incorporated -v- South Metropolitan Health 
Service, established pursuant to s 32(1)(b) of the Health Services Act 2016 - PSACR 5 of 2016 - Public Service Arbitrator - 
Commissioner T Emmanuel - 20/01/2017 ..................................................................................................................................................  206 

 
COMMISSIONER 

Industrial law (WA) - Termination of employment - Unfair dismissal - Teacher - Substandard performance - Performance issues - 
Performance assessment process - Australian Professional Standards for Teachers - Improvement Action Plan - Transfer for second 
assessment - Jennifer Anderson -v- Director General, Department of Education - U 67 of 2016 - Chief Commissioner P E Scott - 
13/01/2017 .................................................................................................................................................................................................  63 

Claim for redundancy payment - Claim disputed - Respondent cites ordinary and customary turnover of labour exception - Held claimant's 
termination due to ordinary and customary turnover of labour - Claim dismissed - Andrew Crawford -v- Spotless Management 
Services Pty Ltd - B 138 of 2016 - Commissioner D J Matthews - 5/01/2017 ............................................................................................  73 

Claim for payment of commission while employed - Contractual terms in relation to commission not disputed - Payment ordered - Claim 
for monies owed due to variation of contract - Variation of contract due to agreed cessation of employment - Claim disputed - 
Claimant's evidence preferred - Payment ordered in line with variation of contract - Raelene Denton -v- Torque Productions Pty Ltd - 
B 96 of 2016 - Commissioner D J Matthews - 30/12/2016 .........................................................................................................................  75 
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COMMISSIONER—continued 
Claim for redundancy payment - Claim disputed - Respondent cites ordinary and customary turnover of labour exception - Held claimant's 

termination due to ordinary and customary turnover of labour - Claim dismissed - Dean Woodcock -v- Spotless Management Services 
Pty Ltd - B 142 of 2016 - Commissioner D J Matthews - 5/01/2017 ..........................................................................................................  83 

Claim for redundancy payment pursuant to contract - Claim disputed - Respondent argues no redundancy policy exists therefore contracual 
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