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NOTICES—General Matters—

2019 WAIRC 00341
Salary Cap for Lodging Claims of Unfair Dismissal or Denial of Contractual Benefits

An employee whose contract of employment provides for a salary greater than $166,680.00 cannot have the Commission decide
whether they have been unfairly dismissed or have been denied a benefit to which they are entitled under their contract of
employment.

Section 29AA(3) and (4) of the Industrial Relations Act 1979 provides that the Commission must not determine a claim for harsh,
oppressive or unfair dismissal or a claim for a denied contractual benefit if an industrial instrument does not apply to the
employment and the contract of employment provides for a salary which exceeds the prescribed amount.

What is meant by an industrial instrument is defined in section 29AA(5) of the Industrial Relations Act 1979 and was discussed by
the Full Bench in Thomas Quinn v Kalgoorlie Consolidated Gold Mines Pty Ltd [2006] WAIRC 05220; (2006) 86 WAIG 2725.

The prescribed amount of the salary is determined by Regulations 5 and 6 of the Industrial Relations (General) Regulations 1997.
The amount is adjusted each July 1.

The figure that will apply from 1 July 2019 has been calculated by the Registrar as being $166,680.00. The amount is a matter for
the Commission to determine so this figure must be seen as a guide, until such time as the Commission may determine a different
amount.

GENERAL ORDERS—

2019 WAIRC 00298

RESCIND LOCATION ALLOWANCE GENERAL ORDER NO. 20/2018 AND ISSUE A NEW GENERAL ORDER
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES COMMISSION'S OWN MOTION
APPLICANT
-v-
(NOT APPLICABLE)
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CORAM SENIOR COMMISSIONER S J KENNER
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COMMISSIONER T B WALKINGTON
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Result Order issued

Representation

Ms | Somers on behalf of the Hon. Minister for Industrial Relations

Mr P Moss on behalf of the Chamber of Commerce and Industry of WA (Inc)
Dr T Dymond on behalf of UnionsWA

Order

HAVING heard Ms | Somers on behalf of the Honourable Minister for Industrial Relations; Mr P Moss on behalf of the Chamber
of Commerce and Industry of WA (Inc); and Dr T Dymond on behalf of UnionsWA, the Commission in Court Session, pursuant to
the powers conferred on it by the Industrial Relations Act 1979 (WA) hereby orders —

1) THAT each award cited in Schedule A of this General Order be varied by substituting for the location
allowances provisions contained in each such award the location allowance provisions in Schedule B of this
General Order.

) THAT each such variation shall have effect from the beginning of the first pay period to commence on or after
the first day of July 2019.
3) THAT this General Order replace the General Order in Matter No 20 of 2018 which thereby shall be rescinded.

(Sgd.) SJKENNER,
Senior Commissioner,

[L.S] For and On behalf of the Commission In Court Session.
LOCATION ALLOWANCES
SCHEDULE A

Title of Award or Order Clause No.
Aerated Water and Cordial Manufacturing Industry Award 1975 31
Aged and Disabled Persons Hostels Award, 1987 28

Air Conditioning and Refrigeration Industry (Construction and Servicing) Award No. 10 of 1979 20
Animal Welfare Industry Award 14
Artworkers Award 20
The Australian Workers Union Road Maintenance, Marking and Traffic Management Award 2002 5.14
Bakers’ (Country) Award No. 18 of 1977 20
Breadcarters (Country) Award 1976 27
Building Trades Award 1968 24
Building Trades (Construction) Award 1987 Appendix A
Child Care (Out of School Care - Playleaders) Award 10
Children's Services (Private) Award 2006 12
Cleaners and Caretakers Award, 1969 3.6
Cleaners and Caretakers (Car and Caravan Parks) Award 1975 22
Clerks' (Accountants' Employees) Award 1984 23
Clerks (Commercial, Social and Professional Services) Award No. 14 of 1972 27
Clerks' (Customs and/or Shipping and/or Forwarding Agents) Award 30
Clerks' (Hotels, Motels and Clubs) Award 1979 22
Clerks (Timber) Award 31
Clerks (Unions and Labor Movement) Award 2004 37
Clerks' (Wholesale & Retail Establishments) Award No. 38 of 1947 28
Clothing Trades Award 1973 22
Contract Cleaners Award, 1986 24
Contract Cleaners' (Ministry of Education) Award 1990 21
Crisis Assistance, Supported Housing Industry - Western Australian Interim Award 2011 17.6

Dental Technicians' and Attendant/Receptionists” Award, 1982 27
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Title of Award or Order—continued

The Draughtsmen's, Tracers', Planners' and Technical Officers' Award 1979
Dry Cleaning and Laundry Award 1979

Earth Moving and Construction Award

Electrical Contracting Industry Award R 22 of 1978

Electrical Trades (Security Alarms Industry) Award 1980

Electronics Industry Award No. A 22 of 1985

Engine Drivers' (Building and Steel Construction) Award No. 20 of 1973
Engine Drivers' (General) Award

Enrolled Nurses and Nursing Assistants (Private) Award No. 8 of 1978
Fast Food Outlets Award 1990

Foremen (Building Trades) Award 1991

Funeral Directors' Assistants' Award No. 18 of 1962

Furniture Trades Industry Award

Gate, Fence and Frames Manufacturing Award

Golf Link and Bowling Green Employees' Award, 1993

Hairdressers Award 1989

The Horticultural (Nursery) Industry Award, No. 30 of 1980

Industrial Spraypainting and Sandblasting Award 1991

Independent Schools Administrative and Technical Officers Award 1993
Independent Schools (Boarding House) Supervisory Staff Award
Independent Schools Psychologists and Social Workers Award
Independent Schools' Teachers' Award 1976

Landscape Gardening Industry Award

Licensed Establishments (Retail and Wholesale) Award 1979

Local Government Officers’ (Western Australia) Interim Award 2011
Meat Industry (State) Award, 2003

Metal Trades (General) Award

Motel, Hostel, Service Flats and Boarding House Workers' Award, 1976

Motor Vehicle (Service Station, Sales Establishments, Rust Prevention and Paint Protection),

Industry Award No. 29 of 1980

Municipal Employees (Western Australia) Interim Award 2011
Nurses' (Day Care Centres) Award

Nurses (Dentists Surgeries) Award 1977

Nurses (Doctors Surgeries) Award 1977

Nurses’ (Independent Schools) Award

Nurses' (Private Hospitals) Award

Pastrycooks' Award No. 24 of 1981

Pest Control Industry Award

Photographic Industry Award, 1980

Private Hospital Employees' Award, 1972

Quarry Workers' Award, 1969

Radio and Television Employees' Award

Restaurant, Tearoom and Catering Workers' Award
Retail Pharmacists’ Award 2004

The Rock Lobster and Prawn Processing Award 1978

Clause No.

32
22
25
22
19
24
25
20
23
35
15
33
46
21
28
31
6
19
22
22
21
18
18
31
17.2
21(1)
5.6
42
17

19.6
22
23
22
20
30
11
14
29
40
19
23
41
5.2
26
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Title of Award or Order—continued Clause No.
School Employees (Independent Day & Boarding Schools) Award, 1980 31
Security Officers’ Award 20(3)
Sheet Metal Workers' Award No. 10 of 1973 26
The Shop and Warehouse (Wholesale and Retail Establishments) State Award 1977 39
Social and Community Services (Western Australia) Interim Award 2011 18.10
Teachers' Aides' (Independent Schools) Award 1988 17
Timber Yard Workers Award No. 11 of 1951 28
Transport Workers (General) Award No. 10 of 1961 5.13
Transport Workers (Mobile Food Vendors) Award 1987 18
Transport Workers' (North West Passenger VVehicles) Award, 1988 28
Transport Workers' (Passenger Vehicles) Award No. R 47 of 1978 24
Western Australian Surveying (Private Practice) Industry Award, 2003 8.4

SCHEDULE B

Subject to the provisions of this clause, in addition to the rates prescribed in the wages clause of this award, an employee shall be

paid the following weekly allowances when employed in the towns prescribed hereunder.
prescribed as fortnightly rates of pay, these allowances shall be shown as fortnightly allowances.

Provided that where the wages are

TOWN PER WEEK
Agnew $21.90
Argyle $58.50
Balladonia $22.60
Barrow Island $38.10
Boulder $9.30
Broome $35.20
Bullfinch $10.20
Carnarvon $18.00
Cockatoo Island $38.60
Coolgardie $9.30
Cue $22.50
Dampier $30.60
Denham $18.00
Derby $36.60
Esperance $6.40
Eucla $24.50
Exmouth $32.10
Fitzroy Crossing $44.40
Halls Creek $51.30
Kalbarri $7.80
Kalgoorlie $9.30
Kambalda $9.30
Karratha $36.80
Koolan Island $38.60
Koolyanobbing $10.20
Kununurra $58.50
Laverton $22.40
Learmonth $32.10
Leinster $21.90
Leonora $22.40
Madura $23.60
Marble Bar $56.70




99 W.A.ILG. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 619

TOWN—continued PER WEEK
Meekatharra $19.40
Mount Magnet $24.30
Mundrabilla $24.10
Newman $21.00
Norseman $19.40
Nullagine $56.60
Onslow $38.10
Pannawonica $28.50
Paraburdoo $28.40
Port Hedland $30.50
Ravensthorpe $11.50
Roebourne $42.40
Sandstone $21.90
Shark Bay $18.00
Southern Cross $10.20
Telfer $52.10
Teutonic Bore $21.90
Tom Price $28.40
Whim Creek $36.40
Wickham $35.20
Wiluna $22.10
Wyndham $54.80

2) Except as provided in subclause (3) of this clause, an employee who has:

(a) a dependant shall be paid double the allowance prescribed in subclause (1) of this clause;
(b) a partial dependant shall be paid the allowance prescribed in subclause (1) of this clause plus the difference

between that rate and the amount such partial dependant is receiving by way of a district or location allowance.

3) Where an employee:
(a) is provided with board and lodging by his/her employer, free of charge; or
(b) is provided with an allowance in lieu of board and lodging by virtue of the award or an order or agreement made
pursuant to the Act;
such employee shall be paid 66%/3 per cent of the allowances prescribed in subclause (1) of this clause.
The provisions of paragraph (b) of this subclause shall have effect on and from the 24th day of July, 1990.

4) Subject to subclause (2) of this clause, junior employees, casual employees, part time employees, apprentices receiving
less than adult rate and employees employed for less than a full week shall receive that proportion of the location
allowance as equates with the proportion that their wage for ordinary hours that week is to the adult rate for the work
performed.

(5) Where an employee is on annual leave or receives payment in lieu of annual leave he/she shall be paid for the period of
such leave the location allowance to which he/she would ordinarily be entitled.

(6) Where an employee is on long service leave or other approved leave with pay (other than annual leave) he/she shall only
be paid location allowance for the period of such leave he/she remains in the location in which he/she is employed.

@) For the purposes of this clause:

(a) “Dependant” shall mean -
(i) a spouse or defacto partner; or
(i) a child where there is no spouse or defacto partner;

who does not receive a location allowance or who, if in receipt of a salary or wage package, receives no
consideration for which the location allowance is payable pursuant to the provisions of this clause.

(b) “Partial Dependant” shall mean a “dependant” as prescribed in paragraph (a) of this subclause who receives a
location allowance which is less than the location allowance prescribed in subclause (1) of this clause or who, if
in receipt of a salary or wage package, receives less than a full consideration for which the location allowance is
payable pursuant to the provisions of this clause.
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(8) Where an employee is employed in a town or location not specified in this clause the allowance payable for the purpose
of subclause (1) of this clause shall be such amount as may be agreed between Australian Mines and Metals Association,
the Chamber of Commerce and Industry of Western Australia and UnionsWA or, failing such agreement, as may be
determined by the Commission.

9) Subject to the making of a General Order pursuant to s.50 of the Act, that part of each location allowance representing
prices shall be varied from the beginning of the first pay period commencing on or after the 1st day in July of each year in
accordance with the annual percentage change in the Consumer Price Index (excluding housing), for Perth measured to
the end of the immediately preceding March quarter, the calculation to be taken to the nearest ten cents.

FULL BENCH—Appeals against decision of Commission—

2019 WAIRC 00350
APPEAL AGAINST A DECISION OF THE COMMISSION IN MATTER NO. B 155 OF 2017 GIVEN ON 21 DECEMBER

2018
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
CITATION : 2019 WAIRC 00350
CORAM : CHIEF COMMISSIONER P E SCOTT

COMMISSIONER T EMMANUEL
COMMISSIONER D J MATTHEWS

HEARD : TUESDAY, 25 JUNE 2019
LAST SUBMISSIONS : MONDAY, 1 JULY 2019
DELIVERED : FRIDAY, 5 JULY 2019
FILE NO. : FBA 1 OF 2019
BETWEEN : PAUL LOTHAR RALF MEYER C/O THAMES LEGAL OFFICE
Applicant
AND
IAN GREGORY SAMPSON
Respondent
CatchWords : Industrial Law (WA) — Appeal against a decision of the Commission — Claim of denied

contractual benefits — Grounds of appeal are difficult to understand — Appeal book does not
comply with the Industrial Relations Commission Regulations 2005 — Respondent seeks
costs incurred for appeal and at first instance — Appeal dismissed — Application for costs
dismissed

Legislation : Fair Work Act 2009 (Cth)

Industrial Relations Act 1979 (WA): s 7; s 7(1); s 27(1)(c);

s 29(1)(b)(ii); s 49(3)

Minimum Conditions of Employment Act 1993 (WA): s 3

Industrial Relations Commission Regulations 2005

Minimum Conditions of Employment Regulations 1993
Result : Appeal dismissed

Application for costs dismissed
Representation:
Appellant : Mr P Meyer (of counsel) appearing in person
Respondent : Ms M Saraceni (of counsel) for the respondent

Case(s) referred to in reasons:

House v The King (1936) 55 CLR 499

Coal and Allied Operations Pty Ltd v Australian Industrial Relations Commission (2000) 203 CLR 194
McCorry v Como Investments Pty Ltd (1989) 69 WAIG 1000

The Construction, Mining & Energy Workers’ Union of Australia — Western Australian Branch v The United Furniture Trades
Industrial Union of Workers WA (1990) 70 WAIG 3913

Brailey v Mendex Pty Ltd t/as Mail and Co. Maylands [1992 WAIRC 10026]; (1993) 73 WAIG 26)
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Reasons for Decision
SCOTT CC AND EMMANUEL C:
Background

1 This is an appeal against the decision of the Commission in a claim of denied contractual benefits made pursuant to s
29(1)(b)(ii) of the Industrial Relations Act 1979 (IR Act) dated 24 December 2018 [2018 WAIRC 00916].

2 In that matter the Commission at first instance issued the following declaration and orders:

(1) DECLARES that the applicant has been denied contractual benefits by the respondent by way of remuneration and
annual leave in the sums of $3,926.58 and $1,970.00 respectively.

(2) ORDERS that the respondent pay to the applicant the total sum of $5,896.58 as contractual benefits less any amount
payable to the Commissioner of Taxation pursuant to the Income Tax Assessment Act 1936 (Cth) and actually paid
within 21 days of the date of this order.

3 Mr Sampson, the applicant at first instance, and the respondent to this appeal, had originally claimed that the appellant had
unfairly dismissed him and that he was denied a range of benefits under his contract of employment. The Commission decided
that, contrary to Mr Meyer's argument, the relationship between the parties was that of employee and employer, not an
independent contract arrangement [2018 WAIRC 00419]. The Senior Commissioner subsequently issued a decision, the
subject of this appeal, in which he dismissed the claim that Mr Sampson had been unfairly dismissed but found that there were
contractual benefits owed to the applicant and ordered that they be paid.

4 The learned Senior Commissioner examined the terms of the definition of employee in s 3 of the Minimum Conditions of
Employment Act 1993 (WA) (MCE Act) and s 7(1) of the IR Act. He noted that the arrangement between the parties was for
the respondent to pay the applicant by way of a fee split, that this was not a salary, but payment based on a percentage of fees
earned by the firm from a client. He found that “it plainly was a ‘percentage reward’, as that phrase would be ordinarily
understood, for the purposes of Schedule 1 of the MCE Regulations”. He concluded in respect of the payment arrangements as
follows:

I accept that it would be unusual for a person in the position of the applicant, as an employed restricted legal practitioner,
to be remunerated in this way. However, the employment of solicitors and their terms and conditions of employment, is
principally a matter for the common law. No award or industrial agreement has application to their employment in this
State. It is a matter of negotiation and agreement between the employer and employee, no doubt having regard to market
forces. This is of course, subject to minimum entitlements prescribed by the MCE Act and the Fair Work Act 2009 (Cth),
where applicable. In my view, the MCE Act did not apply to the applicant’s employment by the respondent. [48]

5 The learned Senior Commissioner then went on to deal with the implication of terms into the contract. He found that a term
was to be implied into the applicant’s contract of employment, that the applicant was entitled to four weeks’ annual leave per
annum. He noted that the applicant took some 36 days of leave out of the entitlement of 40 days but was not paid for those
days. He found that the applicant should be paid and that a contractual benefit of 40 days” annual leave had been denied to the
applicant. In dealing with the claim for pay in lieu of notice, The Senior Commissioner found that there was no capacity for
the Commission to order any payment.

6 As to remuneration, the learned Senior Commissioner noted that the respondent admitted that there was a debt owed to the
applicant of $3,926.58 for work done and that that would be the subject of an order. He calculated, as best he could, an amount
for the payment of the 40 days of annual leave and concluded that the sum of $1,970.00 was appropriate. This led him to
award to the applicant a total amount of $5,896.58.

The grounds of appeal

7  The appellant’s grounds of appeal are:
Order (1)
The Commissioner erred in fact. At no time before, during or since the hearing has the Respondent denied payments due
to the Applicant.
The Commissioner erred in law. He ruled that the applicant was at all material times protected and subject to the
Minimum Conditions of Employment Act 1993 and in same judgement decided to ignore the provision that employees are
not entitled to annual leave if they are paid by commission only.
Order (2)
The payment method of remuneration was not part or an issue in the proceedings. Thames Legal and Sampson
Investments Pty Ltd had a contractual relationship. Sampson Investments Pty Ltd is in breach of their agreement. Mr
Sampson instructed Paul Meyer that he wished to commence and continue with this contractual relationship until his
application for unfair dismissal was instituted.
The legality of the contractual relationship was never disputed or an issue. The payments were always subject to Mr
Sampson providing Thames Legal with an invoice. Mr Sampson failed to provide the last invoice despite several requests
from Thames Legal.”

Consideration and conclusions

8 The role of the Full Bench in dealing with an appeal against a discretionary decision such as this matter, is by reference in
particular to House v The King (1936) 55 CLR 499 and Coal and Allied Operations Pty Ltd v Australian Industrial Relations
Commission (2000) 203 CLR 194. We do not intend to set out all of the law in that matter, save to say that the Full Bench is
required to establish that there has been error in the exercise of discretion by acting upon a wrong principle; allowing
extraneous or irrelevant matters to guide or affect the decision; if there are mistakes of fact or if the Commission at first
instance does not take into account some material consideration. A decision-maker has some latitude as to the decision to be
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made. It can only be challenged by showing error in the decision-making process. The appellate body is to proceed with
“caution and restraint”. It is not simply a matter of the appellate body disagreeing with what might be a range of reasonable
outcomes.

Grounds of appeal — Order 1

9 In respect of the first order, the appellant says that he has not denied that payment is due. Rather, he is waiting for the
respondent to provide him with an invoice in accordance with their arrangement. Further, on one hand he says that he
employed Mr Sampson but on the other, says that Mr Sampson was not an employee.

10 It is difficult to understand the basis of this ground of appeal. It appears that the appellant is seeking to argue the matter that
was decided by the Senior Commissioner as the preliminary jurisdictional point, that is, the contractual relationship. However,
the appeal is clearly in relation to the final disposition of the matter. There is no reference, in the Notice of appeal or in the
appellant’s submissions, to the preliminary matter. It is therefore, not in issue that the respondent is not required to provide an
invoice to the appellant. Payment of the amount due does not rely on an invoice being issued by the respondent. It relies on
compliance with an order of the Commission. The appellant is simply required to comply with the order and make the
payment required in the order. This overtakes and replaces any purported sub-contractual relationship or invoicing
arrangement whereby Mr Sampson, through Sampson Investments Pty Ltd, was required to submit an invoice to receive
payment. The appellant acknowledges that payment is due, the Commission has ordered that it be paid, and therefore, the
appellant is simply required to make the payment. This ground of appeal is misconceived.

11 As to the second matter raised under the heading “Order 1” in the grounds of appeal, the appellant says that the learned Senior
Commissioner erred in law in that he ruled that the applicant was at all material times subject to the MCE Act, but then is said
to have ignored the provision that employees are not entitled to annual leave if they are paid by commission only.

12 The appellant has misunderstood the Reasons for Decision of the learned Senior Commissioner. At [48] of the Reasons for
Decision, the Senior Commissioner concluded that the MCE Act did not apply to the applicant’s employment by the
respondent. He then went on to consider whether terms ought to be implied in the contract. He did not rely upon the MCE Act
as having application to the applicant’s (respondent’s) employment, but rather implied a term into the applicant’s contract of
employment taking account of “notoriously well-known entitlements of all employees in Australia” by reference to the MCE
Act, the Fair Work Act 2009 (Cth), and “a universal entitlement in awards and industrial agreements across the land” [51].

13 Therefore, the learned Senior Commissioner found that the applicant (respondent) had an entitlement to annual leave. It was
not by reference to the legislated, binding nature of the MCE Act, but by virtue of the implication of a term taken from,
amongst other things, the MCE Act.

Grounds of appeal — Order 2

14 As to the grounds of appeal dealing with Order 2, once again the issue that the appellant has not accepted, but does not appear
to appeal, is that the learned Senior Commissioner found that the relationship between the applicant and respondent was as
employee and employer, not a sub-contract arrangement. This affects the issue of the method of payment. It appears, too, that
the appellant's concern is that the order requires the deduction of any amount payable to the Commissioner of Taxation. He
says that because they were in a contractual relationship that was not one of employer and employee, and the Senior
Commissioner has “retrospectively” changed that, he is unable to comply with the order because Mr Sampson is not registered
with the Australian Taxation Office (ATO) as an employee.

15 Firstly, as noted above, there is no obligation upon Mr Sampson to provide an invoice. The learned Senior Commissioner
found there were amounts owing to Mr Sampson and ordered the appellant to pay them.

16 Secondly, the issue that the appellant raises about the ATO is not a matter properly the subject of this appeal. It is a matter of
practicality for him to seek advice about, and to with deal the ATO. This ground of appeal is also misconceived.

17 Also, in his Outline of submissions, the appellant refers to a finding of the Legal Practitioners’ Complaints Committee (LPCC)
which is said to have investigated a complaint brought by Mr Sampson against Mr Meyer and is said to have been dismissed.
The submission contains what purports to be an extract from a letter from the LPCC, however the letter has not been provided
to the Full Bench. Further, the submission appears to misunderstand that the Commission at first instance did not find that the
MCE Act applied to the employment. That is what the letter from the LPCC appears to confirm. What it does say is that there
was no entitlement to minimum rates of pay, superannuation and leave entitlements under that Act. That is entirely what the
Commission at first instance found.

Other matters

18 It is with some concern that we note what appears to be a tardy approach on the part of the appellant. There is either a lack of
courtesy or considerable inefficiency on the part of the appellant in the way in which he has dealt with this matter. The Appeal
Book is less than satisfactory in that the appellant has not complied with the Industrial Relations Commission Regulations
2005 in a number of instances.

19 Further, on 1 May 2019, the Commission emailed Mr Meyer seeking his response to points raised in an email from the
respondent addressed to the Registrar, identifying a number of difficulties with the Appeal Book. One such matter was that the
Appeal Book did not contain the transcript of the hearing at first instance, nor did it identify the page numbers to which
reference would be made. No reply was received from Mr Meyer. When asked about these matters at the hearing of the
appeal, Mr Meyer said that he did not respond to the Commission’s email of 1 May 2019 because he did not intend to rely on
the transcript.
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20

21

22

23

24

25

The appellant’s outline of submissions and list of authorities were due to be filed by 11 June 2019. By 17 June 2019, just over
a week before the hearing of the appeal, and nearly a week after they were due, they had not been received. A further enquiry
was made of him by email and no reply was received by the Commission.

By email dated Sunday, 23 June 2019, two days before the hearing of the appeal, Mr Meyer sought to file his outline of
submissions. In his email, he said that his office was no longer in use and that on Monday, 10 June 2019, he discovered that
the roof was damaged that weekend, the ceiling had collapsed, and his business premises were flooded. He said that he was
forced to work from home, he only came “online” the previous Friday and had no access to his computer or files, so he was
unable to draft his submissions any earlier.

We note, firstly, that this unfortunate incident is said to have occurred over the weekend before Monday, 10 June 2019. It was
not until nearly two weeks later that the appellant contacted the Commission to advise of the difficulty he was faced with. He
did not seek an extension of time in which to file his submissions, nor did he contact the respondent to the appeal to advise of
his difficulties. He merely left the matter until he could get around to it. The absence of access to his own files should not
have prevented him from applying to the Commission to examine the Commission’s records to assist him or to apply for an
extension of time in which to file his submission. One would have thought that for a legal practitioner, who as a party to the
matter, who is appealing against a decision of the Commission, the matter would have had some priority.

Further, we note that the order issued on 24 December 2018 and the appellant was required to comply with it within 21 days,
nearly 5 months ago. He did not, nor did he make an application to stay the operation of the order. Given that the appellant is
a legal practitioner, the failure to either comply with an order of the Commission or seek to have it stayed pending the outcome
of the appeal is no trivial matter.

One further matter is that the Notice of appeal sought leave to file the appeal out of time. No leave is required. To assume that
leave was required misunderstands s 49(3) of the IR Act. An appeal to the Full Bench is against the decision of the
Commission. A decision is defined in s 7 of the IR Act as including “an award, order, declaration or finding”. The Reasons
for decision do not constitute the decision - the order of the Commission constitutes the decision (see McCorry v Como
Investments Pty Ltd (1989) 69 WAIG 1000; The Construction, Mining & Energy Workers” Union of Australia — Western
Australian Branch v The United Furniture Trades Industrial Union of Workers WA (1990) 70 WAIG 3913). In this case, the
appeal was lodged within 21 days of the date of the order (the decision) against which the appeal was brought.

The appeal will be dismissed

Costs

26

27

28

29

30

31

32

33

The respondent seeks that the Full Bench award his costs and expenses (excluding legal fees) for defending the appeal and for
his costs and expenses (excluding legal fees) incurred at first instance.

The respondent filed a schedule of costs. The appellant was to have responded by close of business on Thursday, 4 July 2019,
however, no response has been received.

In respect of the appeal to the Full Bench, it is very clear that the appeal had no prospect of success. The appeal grounds are
both obscure and entirely misconceived. The appellant has acknowledged a debt but has refused to pay it and continued to do
so even up until the day of the appeal, relying on an arrangement that was found by the Commission at first instance not to be
valid. Yet there is no appeal against that particular finding. The respondent has been forced to defend the appeal and to spend
time and resources in doing so.

However, the schedule of costs submitted by the respondent contains only one item with a date occurring after 24 December
2018, which was the date of the decision that is the subject of the appeal. The date of this item is said to be 24 September 2019,
which has not yet occurred.

The Commission may award costs, but no costs are to be allowed for the services of any legal practitioner or agent (s 27(1)(c)
of the IR Act).

The general policy in industrial jurisdictions is that costs ought not to be awarded except in extreme cases, for example, when
proceedings have been instituted without reasonable cause (see Brailey v Mendex Pty Ltd t/as Mair and Co. Maylands [1993
WAIRC 10026]; (1993) 73 WAIG 26).

If costs are awarded, it may only be in relation to the appeal rather than the proceedings at first instance (see Brailey v Mendex
(supra)). Therefore, costs will not be awarded for those first instance matters.

If the Full Bench were able to consider costs for the matter at first instance, whilst we have some sympathy for the respondent
in that part of his claim was for a debt that has been acknowledged but not paid, the case at first instance also involved a claim
of unfair dismissal. That application was dismissed. The matters that were determined by the Commission at first instance
were not without controversy and required consideration and determination. It could not be said that, apart from the debt being
agreed as owing, the remainder of the matters did not require determination. These circumstances do not meet the test of being
an extreme case. We would dismiss the application for costs for the hearing at first instance. As there is no claim for costs on
the appeal, the claim for costs will be dismissed in its entirety.

MATTHEWS C:

34

I have read the Reasons for Decision of the Chief Commissioner and agree that the appeal should be dismissed and that no
order for costs should be made.
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DATE THURSDAY, 4 JULY 2019
FILE NO/S FBA 1 OF 2019
CITATION NO. 2019 WAIRC 00351

Result Order made

Appearances

Applicant/Appellant Mr P Meyer (of counsel)
Respondent Ms M Saraceni (of counsel)

Order

This appeal having come on for hearing before the Full Bench on Tuesday, 25 June 2019, and having heard Mr P Meyer (of
counsel) appearing in person, and Ms M Saraceni (of counsel) on behalf of the respondent, and reasons for decision having been
delivered on Friday, 5 July 2019, the Full Bench, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby orders THAT —

1. the appeal be and is hereby dismissed.
2. the respondent's application for costs be and is hereby dismissed.
By the Full Bench
(Sgd.) P E SCOTT,
[L.S] Chief Commissioner.

FULL BENCH—Appeals against decision of Industrial Magistrate—

2019 WAIRC 00108
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MICHAEL WILLIAM PEARCE
APPELLANT
-and-
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Result Order issued
Appearances

Appellant Mr A Crocker of counsel
Respondent Mr J Carroll of counsel

Order

This appeal having come on for hearing before the Full Bench on 5 March 2019, and having heard Mr A Crocker of counsel on
behalf of the appellant, and Mr J Carroll of counsel on behalf of the respondent, the Full Bench, pursuant to the powers conferred
on it under the Industrial Relations Act 1979, hereby orders —

THAT the appellant be granted leave to amend his particulars to the ground of appeal by renumbering the
existing particular as (a) and inserting further particulars (b), (c) and (d) in the terms as proposed by the

appellant.

[LS]

By the Full Bench

(Sgd.) SJKENNER,
Senior Commissioner.
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Jurisdiction Western Australian Industrial Magistrates Court

Coram Industrial Magistrate D Scaddan

Citation 2018 WAIRC 00679

File No M 137/2016

Catchwords Industrial Law (WA) - Whether the learned Magistrate erred in law in dismissing the
appellant's claim that the respondent contravened clause 17(12) of the Western Australia
Police Industrial Agreement - Whether the appellant is entitled to be paid the Forensic
Qualifications Allowance after transfer of position - Principles applied - The learned
Magistrate did not err in interpreting clause 17(12) - Respondent has overarching
discretion as to whether or not to pay Forensic Qualifications Allowance - appeal
dismissed.

Legislation Industrial Relations Act 1979 (WA)
Interpretation Act 1984 (WA)

Result Appeal dismissed
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Representation:

Counsel:

Appellant : Mr A Crocker of counsel

Respondent : Mr J Carroll of counsel

Solicitors:

Respondent : State Solicitor’s Office

Case(s) referred to in reasons:

Fedec v Minister for Corrective Services [2017] WAIRC 00828; (2017) 97 WAIG 1595

Seamen’s Union of Australia v Adelaide Steamship Co Ltd (1976) 46 FLR 444

Silverbrook Research Pty Ltd v Lindley [2010] NSWCA 357

Vincent v Department of Finance [2016] WAIRC 00035; (2016) 96 WAIG 132

Case(s) also cited:

Anderson v Roger Seller & Myhill Pty Ltd (2007) 87 WAIG 289

City of Wanneroo v Australian Municipal, Administrative, Clerical Services Union [2006] FCA 813
Director General, Department of Education v United Voice WA [2013] WASCA 287

Fedec v Minister for Corrective Services (2017) 87 WAIG 1595

Kucks v CSR Limited [1996] IRCA 166; (1996) 66 IR 182

Pearce v Mr Christopher Dawson, Commissioner of Police, Western Australia Police [2018] WAIRC 679
R v Harrison; Ex Parte Hames [2015] WASC 247

Reasons for Decision

KENNER SC:
Brief background

1

The Western Australian Police Force has a large Forensics Division responsible for forensics. Its structure is quite complex.
There are three broad subdivisions within the Forensics Division: Forensics Field Operations (FFO); Analysis and Regional
Coordination; and Technology and Crime Services. Within these subdivisions, are various separate units responsible for
discrete specialist and more general forensic work. There are presently twelve business units within the division. The FFO is
responsible for major crime scene investigation. There are three major disciplines in forensics: Fingerprint Identification;
Crime Scene Investigation; and Firearms Investigation. The latter two disciplines are in the FFO. The main position in these
areas is that of Forensics Investigations Officer (FI1O). Separately within each metropolitan policing district, there are District
Forensic Investigation Officers (DFIO).

The DFIO positions in the main, respond to the investigation of volume crime offences. They are not part of the Forensics
Division. The forensic response with the Police Force to crime is ranked according to four categories. These are Category A-
major crime (fatal); Category B-major crime (non-fatal); Category C-serious crime (forensics response is coordinated by FFO)
and Category D-volume crime (DFIO officers only). There is also what is known as “surge capacity”, where, because of the
demands on the FFO at any given time, DFIO officers are called upon to assist in crime scene investigation in relation to more
serious crimes.

The appellant, Senior Constable Pearce, commenced his policing career in 1990 as a general duties officer. He continued in
general policing in various posts until March 2005 when Senior Constable Pearce was appointed as a FIO. He was initially
based in the Central Metropolitan District Forensic Information Office. Later, in October 2006, Senior Constable Pearce
moved to the FFO. As at March 2018, Senior Constable Pearce had 13 years’ experience as a forensics officer. In terms of
formal qualifications, Senior Constable Pearce has a Diploma of Public Safety (Policing) awarded in 2003, a Diploma of
Public Safety (Forensic Investigation) (Crime Scene) awarded in 2012 and a Bachelor of Science (Forensic Investigation-
Crime Scene Investigation) conferred in August 2012.

A new industrial agreement is made

4

In December 2006, an industrial agreement, known as the Western Australian Police Industrial Agreement 2006 was registered
by the Commission. This Agreement contained cl 17(12), which said officers working in the forensics field, subject to
satisfying specified criteria, could be paid, with the respondent’s approval, an allowance of 10% of their base salary. The
clause has been replicated in subsequent agreements, with the 2014 Agreement being in force at the material times. It is
convenient to set out this clause now as it will be referred to later in these reasons. Clause 17(12) was in the following terms:

(12) Forensic Qualifications Allowance
©) Subject to the Employer's approval, an employee who has:
(i) successfully completed a qualification at Diploma level or above which is a mandatory

requirement for the employees position; and
(i) prepared or delivered expert evidence used by the courts; and
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(iii) four years continuous experience in the forensic field;
will receive payment of 10% of the base salary rate of the employee's substantive rank.

(b) An employee must be working in the field in which the Employer has assessed them to be eligible for
the Forensic Qualifications Allowance to receive payment of the allowance.

(c) Sole discretion regarding determination and assessment for eligibility of Forensic Qualifications

Allowance remains with the Employer
Clause 17 of the Agreement makes provision for other allowances to be paid too. These will also be referred to later.

The allowance is paid

6

Senior Constable Pearce applied for and was paid the Forensic Qualifications Allowance (FQA) effective from August 2010. It
was considered at that time by the respondent, that Senior Constable Pearce was working in a position (that being a FIO with
position description PD1005) that mandated the possession of the requisite qualification and that the other specified criteria
were also met.

Senior Constable Pearce is transferred

7

In March 2015, because of the respondent’s tenure policy, which limits the amount of time an officer can remain in one
working area, Senior Constable Pearce was required to move. He relocated to a DFIO position at Constable rank, in the Crime
Forensic Investigation Office (CFIO) in April 2015. This position, (with position description PD1400) was considered by the
Commissioner of Police to not attract the payment of the FQA. As a result, the Commissioner of Police ceased paying it to
Senior Constable Pearce from April 2015. Senior Constable Pearce was dissatisfied with this. After an unsuccessful internal
grievance process, Senior Constable Pearce commenced a claim in the Industrial Magistrates Court under s 83 of the Act,
seeking orders for the resumption of payment of the FQA and the recovery of outstanding prior amounts.

Industrial Magistrates Court proceedings

8

10

11

Proceedings before the court alleged that the Commissioner of Police had contravened or failed to comply with cl 17(12) of the
Agreement. Senior Constable Pearce maintained that the Commissioner of Police had contravened cl 17(12) because the two
positions occupied by him up to April 2015, (PD1005) and thereafter, (PD1400), were substantially the same in terms of the
work performed and importantly for present purposes, contained mandatory qualification requirements which Senior Constable
Pearce maintained were almost identical. Senior Constable Pearce also referred to and relied upon the “Guidelines of
Acceptable Practice” an internal document of the respondent, first made in 2014 and revised in March 2015, containing
guidance in applying cl 17(12) of the Agreement. He maintained these Guidelines gave him an entitlement to continue to
receive the allowance on his transfer from the FFO to the CFIO.

On behalf of the respondent, it was contended before the court that Senior Constable Pearce, being in a DFIO position
(PD1400), was not required to hold, as a mandatory qualification, the Diploma level qualification or above, specified by
cl 17(12)(a)(i) of the Agreement. Moreover, Senior Constable Pearce was not, in that position, working in a “field” assessed by
the Commissioner of Police, in accordance with his sole discretion, as attracting the payment of an FQA. The Commissioner of
Police further maintained that the only entitlement conferred on an employee by cl 17(12), was for the Commissioner of Police
to properly consider a request for payment of the allowance and in doing so, to act reasonably. Additionally, the Commissioner
of Police contended that the court had no jurisdiction under s 83 of the Act to order the resumption of payment of an FQA or
its back payment. The court’s jurisdiction is limited to a determination as to whether the Commissioner of Police has met his
obligations under cl 17(12).

The learned Industrial Magistrate generally found favour with the respondent’s arguments. Her Honour concluded that
cl 17(12) of the Agreement did not confer a right to the payment of the FQA but rather, a right to have the Commissioner of
Police properly and reasonably consider an officer’s claim for payment of the allowance. Regardless of whether an officer met
the criteria in cl 17(12)(a), the learned Industrial Magistrate concluded that an overarching discretion resided with the
Commissioner of Police as to whether to decide to pay an allowance. Furthermore, the court concluded that on its proper
construction, s 83 of the Act did not authorise an order to require the Commissioner of Police to pay Senior Constable Pearce
as claimed. Her Honour held that the court’s powers are limited to those specified in s 83(4), which enables a caution or a
penalty to be imposed. The court may not substitute its view for that of the respondent, but rather, may only consider whether
the Commissioner of Police has done what cl 17(12) of the Agreement requires him to do. Furthermore, the learned Industrial
Magistrate concluded that s83(5), which empowers the court to make orders for an injunction, to prevent further
contraventions, was not applicable to the present circumstances.

In any event, on the facts, her Honour was not persuaded, on all the evidence, that Senior Constable Pearce had demonstrated
that his position had a mandatory qualification requirement at the material time or that he worked in a field assessed by the
Commissioner of Police as being eligible for payment of an FQA. Even applying the respondent’s Guidelines, the learned
Industrial Magistrate concluded that Senior Constable Pearce was not entitled to receive an allowance. The court was not
persuaded that the Commissioner of Police had failed to properly exercise his discretion, in the sense that he had failed to act
reasonably. The application was dismissed.

Appeal to the Full Bench

12

Senior Constable Pearce now appeals to the Full Bench. There is one ground of appeal, the particulars of which (as amended at
the commencement of the hearing) are in the following terms:

GROUND OF APPEAL
The learned Magistrate erred in law in dismissing the appellant’s claim.
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PARTICULARS

(@) On and from 20 April 2015, the respondent has contravened Clause 17(12) of the Western Australia Police Industrial
Agreement 2009 by not paying the Forensic Qualification Allowance to the appellant upon his transfer as a Forensic
Investigation Officer in the Forensic Field Operations, to a District Forensic Investigation Officer in the Crime
Forensic Investigations Office.

(b) It was an error to determine the issue of whether a position has a mandatory qualification by ignoring the PD and
looking to an internal document, namely, the 'Approved List'.

Reasons [84], [85] and [89].
Submissions [9], [10] and [23] - [33].

(c) It was an error to conclude that the Commissioner of Police had an overarching discretion whether or not to grant the
FQA.

Reasons [36] - [47].
Submissions [12] - [16].

(d) Itwas an error to conclude that the Guidelines of Acceptable Practice did not ensure Mr Pearce remained eligible for
the FQA.

Reasons [106] - [110].
Submissions [17] - [22] and [34] - [37].
REMEDIES SOUGHT
Mr Pearce seeks the following-
1. The appeal be upheld;
2. The decision to be varied such that, subject to point 1:
a.  The Respondent to forthwith resume payment of the Forensic Qualifications Allowance to Mr Pearce;

b.  The Respondent to provide payment to Mr Pearce in respect of all outstanding Forensic Qualifications
Allowance payments for the period from 20 April 2015 to date;

c.  The Respondent to provide payment of interest to Mr Pearce on the outstanding sum of payments referred to
at subparagraph (b) above; and

d.  The Respondent to pay a penalty in respect of each breach of clause 17(12).

Issues arising on the appeal

13 In addition to the amended particulars, two additional matters are raised by the Commissioner of Police in his written
submissions on the appeal. They are that from April 2015, as a DFIO, Senior Sergeant Pearce did not work in “the field”
assessed as eligible to receive the FQA. Secondly, advanced effectively as a notice of contention, if the Full Bench considers
that the learned Industrial Magistrate erred in concluding that cl 17(12) conferred an overriding discretion on the
Commissioner of Police, then cl 17(12)(a)(ii), in relation to the preparation or delivery of expert evidence, whilst not dealt with
by the court, was not met in this case. Thus, the issues arising are:

@)
(b)
(©
(d)
()

Subject to par (e), what is the proper construction of ¢l 17(12) of the Agreement?

For the purposes of ¢l 17(12)(a)(i) how is the “mandatory requirement” to be determined?

What effect do the “Guidelines of Acceptable Practice” have on the determination of a claim for an FQA?
Did Senior Sergeant Pearce work in the relevant “field” as approved by the Commissioner of Police?

Despite the criteria specified in cl 17(12)(a) of the Agreement being met, does the Commissioner of Police have an
overarching discretion to pay or not pay the FQA?

Consideration

Relevant principles of interpretation

14 These are not in dispute. Recently, the Full Bench in Fedec v Minister for Corrective Services [2017] WAIRC 00828; (2017)
97 WAIG 1595 observed at pars 21-23:

21 The approach that is to be applied when interpreting an industrial agreement is well established. This is:

(@ Industrial agreements are usually not drafted with careful attention to form by persons who are experienced in
drafting documents that have legal effect.

(b) The task of construction of an industrial agreement is to be approached in a way that allows for a generous
construction: City of Wanneroo v Holmes [1989] FCA 369; (1989) 30 IR 362.

(¢) Industrial agreements are made for industries in light of the customs and working conditions of each industry
and must not be interpreted in a vacuum divorced from industrial realities: George A Bond & Co Ltd (in lig) v
McKenzie [1929] AR (NSW) 498; City of Wanneroo v Holmes (378 - 379) (French J).

22 The general principles that apply to the construction of contracts and other instruments also apply to the construction
of an industrial agreement. In Re Harrison; Ex parte Hames [2015] WASC 247, Beech J said [50] - [51]:
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The general principles relevant to the proper construction of instruments are well-known. In summary:

(1) the primary duty of the court in construing an instrument is to endeavour to discover the intention of the
parties as embodied in the words they have used in the instrument;

(2) it is the objectively ascertained intention of the parties, as it is expressed in the instrument, that matters;
not the parties' subjective intentions. The meaning of the terms of an instrument is to be determined by
what a reasonable person would have understood the terms to mean;

(3) the objectively ascertained purpose and objective of the transaction that is the subject of a commercial
instrument may be taken into account in construing that instrument. This may invite attention to the
genesis of the transaction, its background and context;

(4) the apparent purpose or object of the relevant transaction can be inferred from the express and implied
terms of the instrument, and from any admissible evidence of surrounding circumstances;

(5) an instrument should be construed so as to avoid it making commercial nonsense or giving rise to
commercial inconvenience. However, it must be borne in mind that business common sense may be a
topic on which minds may differ; and

(6) an instrument should be construed as a whole. A construction that makes the various parts of an
instrument harmonious is preferable. If possible, each part of an instrument should be construed so as to
have some operation (Electricity Generation Corporation v Woodside Energy Ltd [2014] HCA 7; (2014)
251 CLR 640 [35] (French CJ, Hayne, Crennan & Kiefel JJ); Kidd v The State of Western Australia
[2014] WASC 99 [122]; Red Hill Iron Ltd v APl Management Pty Ltd [2012] WASC 323 [106] - [112];
Primewest (Mandurah) Pty Ltd v Ryom Pty Ltd [2014] WASCA 28 [55] (Martin CJ, Pullin & Murphy
JJA agreeing)).

These general principles apply in the construction of an industrial agreement (Director General, Department of
Education v United Voice WA [2013] WASCA 287 [18] - [20] (Pullin J, Le Miere J agreeing), [83] (Buss J)).
The industrial character and purpose of an industrial agreement is part of the context in which it is to be
construed (Amcor Ltd v Construction, Forestry, Mining & Energy Union [2005] HCA 10; (2005) 222 CLR
241 [2] (Gleeson CJ and McHugh J); Director General v United Voice [81]; see also Amcor v CFMEU 66
(Kirby J), 129 - 130 (Callinan J)).

23 To these principles, the following observations made by Pullin J in Director General, Department of Education v
United Voice WA [2013] WASCA 287; (2013) 94 WAIG 1 [18] - [19] should be added:

The Agreement has to be construed to determine what the intention of the parties was at the time the Agreement
was entered into. This has to be determined by ascertaining what a reasonable person would have understood
the words of the Agreement to mean taking into account the text, the surrounding circumstances known to the
parties and the purpose and object of the transaction: Toll (FGCT) Pty Ltd v Alphapharm Pty Ltd [2004] HCA
52; (2004) 219 CLR 165 [40]; Pacific Carriers Ltd v BNP Paribas [2004] HCA 35; (2004) 218 CLR 451 [22].

Surrounding circumstances may only be taken into account if the ordinary meaning of the words used by the
parties is ambiguous or susceptible of more than one meaning: Codelfa Construction Pty Ltd v State Rail
Authority of New South Wales [1982] HCA 24; (1982) 149 CLR 337, 352; McCourt v Cranston [2012]
WASCA 60 [23].

I adopt and apply those principles for the purposes of the disposition of the present appeal.

Construction of cl 17(12) of the Agreement

16

17

18

It appeared common ground that the proper construction of cl 17(12) of the Agreement turned on the issue as to whether the
clause conferred a right to receive the payment of the FQA if the conditions in the clause are met or, alternatively, whether it
only provides an ability as a matter of procedure, for an employee’s claim to be assessed by the Commissioner of Police and a
determination made as an exercise of the Commissioner of Police’s discretion.

Senior Constable Pearce submitted that the three criteria specified in cl 17(12)(a) and the criteria specified in cl 17(12)(b) were
foundational. All four of these criteria must be met. Leaving aside the issue of how the “mandatory requirement” issue is to be
satisfied, which will be dealt with below, Senior Constable Pearce submitted that it is a matter for the Commissioner of Police
to determine whether a qualification should be a mandatory requirement in relation to a position. The sole discretion rests with
the Commissioner of Police in this respect. Furthermore, sole discretion also rests with the Commissioner of Police in relation
to sub pars (ii) and (iii), as to satisfaction of the expert evidence criteria and whether the employee has had the necessary
continuous experience. As to these two criteria, Senior Constable Pearce contended that they are criteria which are peculiar to
an individual employee and once met, they are met for all time.

As to the “Sole discretion” of the Commissioner of Police in ¢l 17(12)(c), Senior Sergeant Pearce contended that this is limited
to the assessment and determination of whether an employee seeking the payment of the FQA, has met the four essential
criteria just referred to. It is in that sense, and in that sense only, that the “Sole discretion” is to be exercised. Once having
made that assessment, Senior Constable Pearce submitted that assessment is not able to be challenged. On the larger issue of
the scope of cl 17(12)(c), Senior Constable Pearce contended that it does not provide a broad or overarching discretion for the
Commissioner of Police to refuse a claim for payment of the FQA, in circumstances where the officer concerned has satisfied
the four eligibility criteria referred to above. It was noted that the introductory part to ¢l 17(12)(a) makes no express reference
to par (c) and neither are the words “will receive payment of ...” at the end of the par, qualified in any way by referring to the
discretion in par (c) either.
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19

20

21

22

23

24

25

26

27

The Commissioner of Police took a quite different view. He submitted that firstly, the nature of cl 17(12) of the Agreement, is
a clause of a very different kind to other allowance provisions contained in cl 17 generally. Attention was drawn to cls 17(1) to
17(5), cls 17(8) to 17(11), and cls 17(13) to 17(16), which refer to the payment of allowances of various kinds. It was
submitted by the Commissioner of Police that in clear contrast to the language used in cl 17(12), the language used in these
subclauses is that of entitlement. Words such as “shall” and “will”, indicate a mandatory entitlement to the payment of the
respective allowance, subject to the conditions of the provision being met. This is to be contrasted with the language of
cl 17(12), which contains the introductory words to cl 17(12)(a) “Subject to the employer’s approval ...” and the overarching
discretionary provision in cl 17(12)(c).

The Commissioner of Police therefore contended that in accordance with the ordinary and natural meaning of the text in cl
17(12), the reference to “will receive” in cl 17(12)(a) is qualified by the introductory words of the subpar and par (c). It was
contended that regardless of whether the criteria in cl 17(12)(a) are met, the Commissioner of Police has an overarching
discretion to decide whether an employee should be paid the FQA. The Commissioner of Police contended that if this were not
so, then the words used would have to be effectively disregarded and would have been left with no work to do. This would be
completely at odds with the ordinary textual reading of the clause.

It was on this basis that the Commissioner of Police submitted that the learned Industrial Magistrate made no error in her
interpretation of cl 17(12) of the Agreement.

Clause 17(12) is in that part of the Agreement dealing with allowances generally. It is headed “Additional Allowances”. The
clause covers a variety of allowances that are specific to policing. The allowances specified in ¢l 17(1) to cl 17(13), excluding
cl 17(12), cover a range of different subject matter. Many of them provide for the payment of an allowance for being a member
of a specific policing unit or engaging in a specific activity. For example, these include investigators attached to the Internal
Affairs Unit and members of the Tactical Response Group in cls 17(14) and (15), and officers engaged in covert police
operations in cl 17(17). A common feature of the allowances prescribed by cl 17, except cl 17(12), is that attachment to the
specific unit or the engagement in the specific activity as prescribed, without more, entitled the officer to payment of the
relevant allowance. Without exception, the language used in the other subclauses of cl 17 of the Agreement in relation to the
various allowances specified, was that of entitlement. As identified by the Commissioner of Police in his submissions, the
subclauses variously refer to an employee that “shall” or “will” be entitled to the various allowances.

This contrasts with the language of cl 17(12), as set out above. It is immediately apparent that the parties to the Agreement
drafted cl 17(12) in quite different terms to the other allowance provisions contained in cl 17 generally. The contrast with those
subclauses preceding and succeeding cl 17(12), in terms of the language used, is stark. Firstly, the clause commences with the
words “Subject to the employer’s approval ...”. One is therefore immediately put on notice that what follows is qualified in an
important way. There follows further in cls 17(12)(a)(i) to (iii), necessary preconditions, as essential criteria, to be met before
consideration can be given by the employer to the payment of the FQA. The use of the word “and” in (i) to (iii), makes it clear
that these criteria are cumulative.

By cl 17(12)(b), is a further mandatory requirement for the employee to be working in “the field” as assessed by the employer,
to be paid the FQA. Whilst it is not entirely clear, | tend to the view that “the field” referred to in par (b), is not the same
reference to “the forensic field” as used in par (a)(iii). Consistent with the fact that pars (a)(i) to (iii) are criteria particular to
the individual employee, and “the field” in par (b) is determined by the employer and may change, the “forensic field” in
par (a)(iii) is in my view, to be regarded as experience in the general area of forensics in the Police Force, as a recognised area
of policing activity. This may include the area relative to the qualification held by the officer.

On its ordinary and natural meaning, par (c) seems to deal with two issues. First, is the issue of “assessment for eligibility of
the FQA”. The second deals with a “determination”. There are to be read conjunctively. | consider these words, in context,
should be understood to mean the process of considering and deciding an employee’s eligibility to receive the FQA. Again,
reading cl 17(12) in context, | consider this means and refers to the “employer’s approval” as set out in par (a). In their
ordinary and natural meaning, “Sole” means “2. without companions; alone, solitary ... 3. being or consisting of, one person
only ... 4. With no other person or persons ...”. Further, “discretion” relevantly means “... 3. Liberty or power of deciding or
of acting according to one’s own judgement; uncontrolled power of disposal ... in law, the power to decide ...”: Shorter
Oxford English Dictionary.

Furthermore, the concluding words in par (c) contain reference to “remains with the employer”. In context, “remain”, in the
sense used means “2. To be left over and above what has already been done or dealt with in some way ...” Shorter Oxford
English Dictionary. Taken together, | consider that the text of par (c), means that after all else has been done as required by
¢l 17(12) and an employee meets the criteria in par (a)(i) to (iii) and works in a field approved by the employer under par (b),
the authority to consider and decide an employee’s request to be paid the FQA rests with the employer and no other person.
Read as a whole, and in accordance with the ordinary meaning of the words used in the text, for these reasons, | cannot accept
the contention of the appellant that par (c) is limited only to the ascertainment of the criterion in par (a)(i) to (iii), such that if
the criteria are met, an employee is entitled to be paid, without more, a FQA and that the Commissioner of Police does not
have an overarching discretion to grant or refuse a request for payment. To so conclude would be to read down par (c), also
read with the introductory words to par (a), to such an extent to render it almost otiose. In my view, the breadth of the words
used by the draftsperson in par (c), as | have endeavoured to explain above, is an indication that the parties to the Agreement
must, objectively considered, be taken to have intended to confer the ultimate decision-making prerogative to approve the
payment of the FQA, on the Commissioner of Police.

This approach to the interpretation of cl 17(12) is consistent with the language used in the text. It involves no absurdity or
repugnancy with the rest of cl 17 of the Agreement. On the contrary, when comparing the language used, it is entirely
consistent with it. Accordingly, the conclusions reached by the learned Industrial Magistrate at pars 36 to 47 of her reasons
(AB 70-71), were correct. However, this does not mean that the Commissioner of Police’s discretion is unfettered. In cases
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where a person is given a discretion in relation to a subject matter, the discretion is to be exercised reasonably and not
arbitrarily or capriciously: Silverbrook Research Pty Ltd v Lindley [2010] NSWCA 357 per Allsop P (Beazley JA agreeing) at
pars 5 and 6.

I turn now to the particulars of the ground of appeal, except for par (c) which has been canvassed above.

How is “a mandatory requirement” to be determined?
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This is ultimately a question of fact. The learned Industrial Magistrate considered the oral and documentary evidence in
relation to both positions held by Senior Constable Pearce, by a comparison of PD1005 and the duties of the FIO position,
compared with the DFIO position subject to PD1400. Her Honour accepted that at least prior to November 2017, when both
position descriptions were amended, that both had very similar if not the same provisions for the essential work- related
requirement of the achievement of the diploma or higher qualification within four years (par 8; AB 76). However, despite this,
the learned Industrial Magistrate was also of the view that other aspects of the two positions were different. Also, her Honour
noted that from 2014, on the evidence of Senior Sergeant Wells, and Ms Mashiah, a Workforce Consultant within Personnel
Services Division of the Commissioner of Police, positions within the Forensics Division were under review.

Ms Mashiah gave evidence at first instance in relation to the compilation and use of the “Approved List”. This was a list,
which the evidence established was created in 2014, that was maintained by human resources staff of the Commissioner of
Police. It contained a list of positions that the Commissioner of Police considered were eligible to attract payment of the FQA
(pars 28-34 affidavit; AB 535-546). Ms Mashiah’s evidence was that positions on the Approved List are positions that have
been determined to have the mandatory qualification requirement, to be eligible to receive the FQA (par 33 affidavit; AB 536).

Senior Sergeant Wells explained the rationale for the FQA as he saw it (AB 578). He said the FQA was paid to officers as an
incentive for them to obtain the Diploma qualification, in the position specifying the qualification as a mandatory requirement.
He outlined some differences in the positions of FIO in PD 1005 and the DFIO in PD 1400. Senior Sergeant Wells referred to
those officers occupying PD1005 as being required to interpret and analyse forensic evidence and may be required to deliver
this as expert evidence in court. Senior Sergeant Wells also said that officers in the Crime Scene Investigation field of the FFO,
comprise six specialist teams, each with a Sergeant and five constables. The holders of the constable positions are in position
PD1005. There are also specialist sub disciplines, that provide additional support. They also are all in position PD 1005 for
those at constable rank (affidavit pars 17-30; AB 575-577).

The learned Industrial Magistrate concluded that the position descriptions form no part of cl 17(12) and that there is no
reference to any position in the clause. There are material differences in the two positions in PD 1005 and PD 1400. Her
Honour concluded that, consistent with her approach to the interpretation of cl 17(12), that it was for the Commissioner of
Police to decide the eligibility for the payment of the FQA. At pars 86-90 of her reasons, her Honour concluded as follows:

86  Mr Pearce submits that, in relation to subclause 12(a)(i), greater weight should be given to the essential work-
related requirement of PD 1400 and little if any relevance can be attributed to the list of approved positions with a
mandatory qualification requirement.

87 | am unable to accept that submission. While the PD 1005 and PD 1400 have in their respective PD documents the
same or at least very similar essential work-related requirement of commitment to forensic division training and
achieving the Diploma of Public Safety within four years, it is apparent from the other content, roles and
responsibilities of the positions are different.

88  Further, the evidence demonstrates that in 2014 the positions were under review, information which was conveyed
to Mr Pearce in August 2014.

89 The PDs do no more than inform an employee of the roles and responsibilities of a position and indicate criteria of
suitability for the position. In relation to cl 17(12) of the Agreement, the PD forms no part of the clause and no
reference is made to any position as eligible for the FQA. In that sense, as stated in cl 17(12), it is a matter for the
Commissioner to determine eligibility for payment of the FQA.

90 However, when regard is had to the PDs for PD 1005 and PD 1400 and the evidence, it is apparent there are
differences between the two roles, both in form and in substance:

e the role of the work unit and investigation and forensic response between PD 1005 and PD 1400 contained in
the PDs is different;

e Ms Freegard states her primary role as a DFIO is responding to volume crime scenes and undertaking an
investigation®. She provides assistance to FFO with major crime attendances if they are unavailable or on an
ad hoc basis®*. The differences between FIO and DFIO includes FFO attends primarily to major crime and
DFIO attends to volume crime. The major difference depends on the seriousness of the crime3;

e Mr Markham states major crime is classified as homicide and sex offences. By way of example, serious crime
is classified as attempted murder, wounding offences, armed robberies, large drug investigations and aggravated
burglaries. By way of example, volume crime is classified as frequent offences including assaults, stealing, car
theft, burglaries and robberies®®. DFIO role is primarily to provide forensic response to volume crime scenes®.
On a weekly basis, approximately, FFO operations manager will call upon him to assist with category B and C
incidents and on rare occasions Category A incidents®. He is aware that Mr Pearce’s role is working with
Category B and C incidents®®. In respect of this last assertion | will comment further in relation to the
spreadsheet compiled by Mr Pearce; Senior Sergeant Wells states officers occupying PD 1005 are mandated to
investigate Category A, B, C and D crimes as required (that is, all levels of crime including volume crime)?.
Surge capacity happens infrequently and officers are tasked to undertake basic roles and not higher level roles*.
Officers occupying PD 1400 investigate principally Category C and D crimes;
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e the spreadsheet compiled by Mr Pearce shows work undertaken from May 2014 to May 2016*>* From May
2014 to May 2015 Mr Pearce completed Category A crimes (homicide) while he was employed as a FIO in
FFO. After his transfer to DFIO on 20 April 2015, save for May 2015, he has not completed any Category A
crimes. Further, he has not completed any Category B crimes since December 2014 (contrary to Mr Markham’s
evidence that Mr Pearce’s role is working with Category B and C incidents)*. According to Mr Pearce’s
spreadsheet he mainly completes one type of Category C crime, being manufacturing a prohibited drug, and
Category D crimes, which for Category D crimes has been reasonably consistent from May 2014 to May 2016.
This is consistent with Senior Sergeant Wells’ evidence in respect of the role of the DFIOs with PD 1400.

As noted above, her Honour concluded that there is a distinction between the DFIO positions, with their emphasis on volume
crime and officers requiring general rather than specific forensic knowledge and skills, and the FFO positions, with their
emphasis on major crime and the exercise of more specialist skills and knowledge. These findings were clearly open on the
evidence, in particular that of Officer Freegard (AB 552-560) and Sergeant Markham (AB563-569), both of whom gave
evidence on behalf of Senior Sergeant Pearce. This evidence was also confirmed by Senior Sergeant Wells, the officer in
charge of the FFO at the time of the hearing at first instance (AB 572-583).

Senior Constable Pearce submitted that the learned Industrial Magistrate was in error in rejecting his contention that greater
weight should be accorded to the position descriptions and little, if any weight, should have been given to the “Approved List”.
Senior Sergeant Pearce contended that the position descriptions should have been relied on by the court as the best evidence of
whether a position met the mandatory qualification requirement for the purposes of cl 17(12)(a)(i). Furthermore, Senior
Constable Pearce maintained that the learned Industrial Magistrate not only did not have regard to the position descriptions
when she should have, but her Honour erroneously placed reliance on the Approved List, especially as the evidence
demonstrated that the list itself was, even if any weight could be placed on it, inaccurate.

Whilst the parties at first instance were in dispute as to the competing merits of PD1005 and PD1400 in relation to the
requirement for the successful completion of a qualification at Diploma level or above, on one view of the position
descriptions, neither position description, at the material times, specified this. Position description 1005 (AB 369-372) in
relation to “Specialist Essential Work Related Requirements”, refers to achieving “the Diploma of Public Safety (Forensic
Investigation) within four years”. Prior to November 2017, the date when PD1400 was said to have been updated, it contained
the same qualification provision (AB 373-377).

However, as raised by the Full Bench in the hearing of the appeal, cl 17(12)(a)(i) of the Agreement, as a matter of plain
meaning, arguably requires the possession of a Diploma level or above qualification, which qualification is of itself, expressed
as a mandatory requirement for the employee’s position. The subclause does not speak of progression towards such a
qualification and at no material time, on the evidence, did either PD1005 or PD1400, contain a requirement to hold a Diploma
level or above qualification, as a condition of appointment. This requirement, on the plain language of cl 17(12)(a)(i), appeared
to only be satisfied in the updated position description for PD1005, registered in November 2017 (AB 257). This specified, as
an essential requirement, the possession of a Diploma or higher qualification, as a condition of appointment to the position.

Notwithstanding this, as neither party raised this issue at first instance, it cannot be considered further by the Full Bench on this
appeal.

It must be borne in mind that the Agreement did not come into effect until December 2006. This was well before the
compilation of the so called “Approved List” or for that matter, the Guidelines. It must also be borne in mind that the
proceedings at first instance were concerned with whether the Commissioner of Police had contravened or failed to comply
with cl 17(12) of the Agreement and not whether there had been a contravention or failure to comply with the Approved List or
the Guidelines.

The question that arises is how the criteria “mandatory requirement for the employee’s position” was to be established? More
specifically, as at the time of the making of the Agreement, and its successors with the same clause as cl 17(12), in this case in
2014, in applying the principles concerning the interpretation of industrial agreements, how would a reasonable person, in the
position of the parties, objectively considered, be satisfied that this criterion was met?

The object of cl 17(12)(a)(i) is the employee’s “position”. The object of pars (a)(ii) and (iii) are attributes of the individual
officer. A position description is a formal business record of the Commissioner of Police that sets out, at length, the relevant
position in detail; its objective; reporting relationships; a statement of the values of the organisation; the role of the particular
work unit and decision making responsibilities of the position; the accountabilities and tasks of the position; and importantly,
for present purposes, the work related requirements of the position. This aspect covers both the essential (or mandatory) and
desirable work-related requirements and other prerequisites. Many examples of position descriptions, including PD1005 and
PD1400, were in evidence (AB 589-737).

It must be taken to be assumed, that the parties to the Agreement, the Police Union and the Commissioner of Police, at the time
that it was made, would know that the Police Force is a large and complex organisation. It has a sophisticated employee
relations function. It would also be reasonable to objectively conclude, that the parties to the Agreement would be aware of the
nature and function of a position description in a large organisation. As an official record of the Commissioner of Police a
position description serves the important purpose of recruitment, selection and the appointment of officers. It is more than a
description of the tasks of a job for an employee. A position description also serves an important purpose in relation to
performance management and discipline and the determination of any claim of sub-standard performance.

A person who sought appointment at the material time to the position of an FIO in the Forensics Division, from September
2010, as an external candidate for appointment, would be required to have their application for appointment considered relative
to the requirements of the job, as set out in the position description, in this case PD1005. One of those requirements, as an
essential requirement, was a commitment to achieving the Diploma qualification within four years. This same requirement
applied to the position of a DFIO as at October 2011, in PD1400. If the question was to be asked of a person in the position of
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the parties to the Agreement at the time it was made, “what are the requirements of this particular job?”, | have no doubt that
the answer would be, as a first step, to look at the position description. | do not consider that the first response of such a person
would be to obtain the views from supervising officers in whatever division of the Police Force, relevant to the question posed,
by way of a general forensic enquiry as to the requirements of the job.

Furthermore, a close examination of PD1005 and PD1400 is instructive in this respect. On the last page of PD1005 and
PD1400, as at September 2010 and October 2011 respectively, is a section entitled “CERTIFICATION” there follows,
immediately under the heading, the words:

We have carefully reviewed this Position Description and are satisfied that it “fully and accurately describes the Western
Australia Police requirements of the position

(My emphasis)

This declaration is then followed by the words “Certified By” and three signatories, one from the workplace relations branch;
one from the head of the Forensic Division; and the final signatory being an Assistant Commissioner. The Assistant
Commissioner signatory has, to the left of their signature words in the following terms “Portfolio/Directorate Head (pre-
requisite/specialist criteria noted and agreed)” (My emphasis).

In my view, this evidence is the best evidence of the requirements of a position. It is expressly endorsed as such at a most
senior level of the Police Force, including at the head of Division level, in this case Forensics. Whilst it may be the case that a
particular position is under review from time to time, unless and until any such changes to the position are endorsed and
certified in the manner set out in the certification section of the position description, they do not in my view, reflect and
formally record the “requirements of the position” generally and specifically, for the purposes of cl 17(12)(a)(i) of the
Agreement. In this case, Ms Mashiah confirmed that the changes proposed to PD1005 and PD1400, did not come into effect
until November 2017 (AB 534).

There was considerable focus in the proceedings at first instance on the evidence of Senior Sergeant Wells and Ms Mashiah, at
about the time of Senior Constable Pearce’s transfer from the FIO to the DFIO position in April 2015. The evidence of Senior
Sergeant Wells was that he was asked in 2014, to review each position description in the Forensics Division, in line with “The
Auwustralian and New Zealand Police Advisory Agency Education and Training Guidelines for Forensic Investigation 2014”. His
then task was to ensure that all positions within the Division that required study towards a forensic qualification contained this
(par 62-64 affidavit; AB 581). Senior Sergeant Wells reviewed PD1005 and the redrafted position description was formally
adopted in 2017 (par 65 affidavit; AB 581).

In cross-examination, Senior Sergeant Wells was asked about advice he had given to Superintendent Robertson of the Forensic
Division, concerning Senior Constable Pearce’s grievance in relation to the FQA. On 28 July 2015, in an email to Senior
Constable Pearce, Superintendent Robertson informed him that as in attached emails, Senior Constable Pearce’s grievance
would be taken no further (annexure MP15 to Senior Constable Pearce’s affidavit; AB 203-204). Superintendent Robertson’s
email attached an email from Senior Sergeant Wells to himself, which was by way of advice to Superintendent Robertson in
relation to Senior Constable Pearce’s FQA claim. Senior Sergeant Wells referred to contact he had received from the employee
relations branch, seeking information as to PD1400 and whether it had any mandatory requirement for forensics qualifications.
Senior Sergeant Wells said he informed employee relations that “it was not a specialist position description and did not have
any mandatory qualification requirement” (AB 204). In his oral testimony, when this was brought to his attention, Senior
Sergeant Wells confirmed this was his then advice to Superintendent Robertson.

When PD1400 was put to him in cross-examination, which at the time did contain a mandatory qualification requirement, as at
the time of his email advice to Superintendent Robertson in July 2015, Senior Sergeant Wells said that he had commenced a
redraft of it based on the National Requirements. He said that he forwarded this to employee relations. Senior Sergeant Wells
said that it was his belief that position PD1400 did not have a mandatory qualification requirement but accepted, when it was
put to him, that at the time it was the same as PD1005 (74-78TFI). It was at the hearing at first instance, that Senior Sergeant
Wells seems to have appreciated for the first time, that in fact, at the time he gave this advice, PD1005 and PD1400 were in the
same terms in relation to the mandatory qualification requirement (82TFI).

The issue of a review of position descriptions was also the subject of evidence from Ms Mashiah. She referred to an email to
Senior Constable Pearce in relation to the FQA of 5 August 2014. Ms Mashiah said she informed Senior Constable Pearce of
the review of position descriptions which was then underway, “which may have an impact on their eligibility for the forensics
qualification allowance” (pars 23-24 affidavit; AB 448 and 535). Ms Mashiah referred to the fact that position descriptions are
“signed off at executive level and any changes made to them are undertaken in conjunction with the relevant areas to ensure
that position descriptions correctly reflect the requirements of the role” (AB448). Ms Mashiah went on to say that although the
review had yet to be finalised, it had been “ascertained that the positions of Forensic Investigation Officers (PD1005) and
District Forensic Investigation Officer (RWA) (PD1419) require a mandatory forensic qualification. However, the District
Forensic Investigation Officer (Metro) (PD1400) does not require a mandatory forensic qualification” (AB448). Ms Mashiah’s
evidence was that she obtained this information from another employee relations officer, Ms Southcott, who in turn had
apparently obtained it from Senior Sergeant Wells (par 25 affidavit; AB535).

In my view, given the approach to the determination of the mandatory qualification requirement set out above, the evidence of
both Senior Sergeant Wells and Ms Mashiah must be taken to be a genuinely held, but with a mistaken belief as to the facts.
Whilst there may have been a review of the position descriptions in late 2014 and 2015, as a matter of objective fact, PD1400,
as at April 2015, contained the same mandatory Diploma qualification requirement, for the purposes of cl 17(12)(a)(i) of the
Agreement, as did PD1005 at the time. Both had the belief that they expressed at first instance, however, any change to
PD1400, in terms of the certification process to which | have referred above, did not take place until November 2017. It was
not until then that PD1005 and PD1400 were certified as being “an accurate statement of the duties, responsibilities and other
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requirements of the position” (AB260-263). Ms Mashiah confirmed that PD1400 and PD1005 were updated and “registered”
on 8 November 2017 (par 22 affidavit; AB534).

The evidence at first instance as to the Approved List was principally from Ms Mashiah. She testified that following a review
by employee relations in 2013, in relation to allowances, a document entitled “Approved Positions” was created on 2 May
2014. A second version of the list was created on 1 April 2015 (pars 28-34 affidavit; AB535-537). This list is compiled from
information obtained from documents Ms Mashiah obtained and information from the Forensics Division, including Senior
Sergeant Wells. As pointed out by Senior Constable Pearce, in his submissions, there have been at least four versions of the
Approved List made between May 2014 and January 2018 (AB541, 507, 542 and 512). Whilst PD1400 was on the Approved
List as at 2 May 2014, it was no longer in the list as at 30 June 2014. The learned Industrial Magistrate noted this and
concluded, that this was consistent with Senior Sergeant Wells’ evidence that he redrafted PD1400 and PD1005 and the
mandatory qualification was not included in PD1400 (par 85 reasons; AB76).

The Approved List is a derivative document prepared by the Commissioner of Police’s employee relations staff for internal
purposes. It is not a document referred to in cl 17(12) of the Agreement. It was created well after the making of the Agreement
and by one party to it and as such, is not a document that be given weight in construing the meaning and effect of cl 17(12).
The development and use of such a list also potentially offends against the general rule that the subsequent conduct of a party
to an agreement may not be considered in its interpretation and application: Seamen’s Union of Australia v Adelaide Steamship
Co Ltd (1976) 46 FLR 444. As a result, in my view, it is not a document that can be relied on as to whether a position satisfied
the terms of cl 17(12)(a)(i). This is so whether the content of the Approved List was accurate or not, as was asserted by Senior
Constable Pearce in his submissions, and as was disputed by the Commissioner of Police in his. It is with respect, not relevant
to whether cl 17(12)(a)(i) was satisfied. As with the Guidelines, the Approved List did not exist until 2014, despite cl 17(12)
being in operation since December 2006.

For these reasons, | am of the view that with respect, the learned Industrial Magistrate was in error in rejecting the contentions
of Senior Constable Pearce that the position descriptions should be given significant weight and little relevance, if any,
attached to the Approved List. The objectively verifiable evidence was that as at April 2015, PD1400 was certified by the
Commissioner of Police as fully and accurately describing the requirements of the position into which Senior Constable Pearce
was transferred. Therefore, as at the time of his transfer, and until November 2017, Senior Constable Pearce satisfied the
criteria for eligibility, in cl 17(12)(a)(i) of the Agreement.

The Guidelines and the “eligible field” issue
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Senior Constable Pearce argued at first instance that on his transfer from his FIO position to the DFIO position in April 2015,
under the Guidelines he should have continued to receive the FQA. This was because, as the argument ran, under the heading
“Continued Eligibility for Forensic Qualification Allowance” (AB 447) the first to third dot points provide as follows:

* Employees will continue to receive the FQA whilst they remain in the position they held at the time they were assessed
eligible to receive the FQA.

* |f transferred, promoted or acting into another position within WA Police, employees may no longer be eligible.

e Continuity of FQA, in these circumstances, will depend on whether the new position held is within an approved
business area and it has a mandatory requirement for a relevant Forensic qualification which is detailed in the position
description.

Senior Constable Pearce relied upon the third dot point in his submissions. Thus, according to Senior Constable Pearce, in his
case on the transfer to the DFIO position, he contended that these requirements were met and that therefore, he should have
continued to receive the FQA. For the Commissioner of Police, aside from the mandatory qualification issue, he argued at first
instance that at the time of Senior Constable Pearce’s transfer to the DFIO position, whilst his DFIO position PD1400 fell
within an “approved business area”, that being Crime Forensic Investigation Office, he did not occupy a position that
specialised in one of the forensic fields as set out in the Guidelines (AB 445).

This was explained in the evidence of Superintendent Hatch when referring to the Guidelines, as recording business areas that
the Commissioner of Police has determined met the eligibility criteria to apply for an FQA (see affidavit par 33; AB 527 and
445). Superintendent Hatch went on to explain that in addition to being in the designated business area, a further criterion for
eligibility for an FQA, was that the officer must also be in a position that specialised in one or more of the relevant forensic
fields. These forensic fields on Superintendent Hatch’s evidence are Firearms Investigations; Crime Scene Investigations;
Fingerprint Analysis; Blood Stain Pattern Analysis; or Technology Crime (par 34 affidavit; AB 527 and 445).

It was common ground that Senior Constable Pearce’s claim for the FQA was rejected by the Commissioner of Police on
grounds including that he did not work in “the field” that the Commissioner of Police had assessed as an eligible field for the
purposes of cl 17(12)(b) of the Agreement. This was was set out in Senior Constable Pearce’s evidence (pars 146-151 affidavit
and annexures MP14-15; AB 111, 197-223).

As to this issue, the learned Industrial Magistrate concluded at pars 104 and 106-110 (AB 79) as follows:

104 The Commissioner determined that PD 1400 was not within a filed in which he assessed the role to be eligible for the
FQA, notwithstanding the role is within the forensic area.

106 The FQA Guidelines* updated in March 2015 outlines the process for applications for the FQA. Four business areas
are identified where if an applicant holds a position in one of five specialised forensic fields he or she is eligible to
apply [my emphasis] for the FQA (the five areas being firearms investigations, crime scene investigation, fingerprint
analysis, blood pattern analysis and technology crime)*.



99 W.ALG. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 635

59

60

61

62

63

64

65

1070ne of the business areas is CFIO, but the five specialised forensic fields does not incorporate a DFIO position and
Crime Scene Investigation is within FFO and the positions occupied are referrable to a FIO (PD 1005) (amongst
others)*s.

108Mr Pearce says that he should continue to be eligible for the FQA because he has transferred to, or within, an
approved business area and it is a mandatory requirement for PD 1400 to hold a forensic qualification in the PD*’.

109 There are four reasons why Mr Pearce is not eligible for continuance of the FQA under the Guidelines:

1.employees continue to receive the FQA while they remain in the position they held at the time they were assessed to
be eligible, thereafter if transferred to another position they may no longer be eligible. Mr Pearce was assessed as
eligible for payment of the FQA while a FIO in FFO, but when he transferred to CFIO as a DFIO in April 2015
(PD 1400) he was no longer eligible to for payment of the FQA;

2.the eligibility to apply for payment of the FQA is not limited to the employee’s approved business area but also
includes positions that specialise in one or more identified forensic fields, as set out on page 179;

3.for reasons already stated as at May 2014 and April 2015 PD 1400 did not have a mandatory forensic qualification
requirement and Mr Pearce was aware of this in August 2014; and

4.Mr Pearce submitted a grievance in which he detailed, amongst other things, why he considered he was eligible for
the FQA. The grievance was processed through the chain of command to the Commissioner, and he did not
uphold the grievance®.

110Therefore, Mr Pearce is not entitled to continuance of payment of the FQA under the FQA Guidelines and submitted a
request for the payment of the FQA to continue, broadly speaking, on the basis that he merits continued payment in
the DFIO position. This request was denied.

For the purposes of this appeal, Senior Constable Pearce essentially maintained the same argument as was put at first instance.
He submitted that the learned Industrial Magistrate was in error to conclude that the Guidelines did not confer an ongoing
entitlement for him to receive the FQA. First, it was submitted that under point 3 of the Guidelines, as set out above, Senior
Constable Pearce met both requirements i.e. the new position as a DFIO was in an “approved business area” that being Prime
Forensic Investigation Office. Second, his new position, PD1400, at the time of his transfer, had the mandatory qualification
requirement. Thus, so the argument went, under the Guidelines, Senior Constable Pearce was entitled to continuity of payment
of the FQA and the learned Industrial Magistrate was in error to conclude to the contrary.

There are two difficulties with these contentions. The proceedings at first instance, as noted at the outset of this discussion,
were concerned with whether the Commissioner of Police had contravened or failed to comply with cl 17(12) of the
Agreement and not whether the Commissioner of Police had failed to comply with the Guidelines. Nowhere in cl 17(12) is any
reference made to the Guidelines or any other such derivative document. Whilst the Guidelines, not made until 2014 it seems,
some nine years or so after the making of the first Agreement, may have been developed to assist the Commissioner of Police
internally to apply cl 17(12) of the Agreement, they do not, in and of themselves, confer an entitlement to anything, in terms of
the Agreement. Nor in my view, being created many years after the making of the initial Agreement between the Union and the
Commissioner of Police, as the parties to the Agreement, could the Guidelines, made by one party only, inform or alter in any
way, the proper interpretation and application of the Agreement, as an industrial instrument: Seamen’s Union of Australia.

It may be arguable that non-compliance with the Guidelines by the Commissioner of Police may give rise to an administrative
law remedy, but it does not give rise to a remedy under s 83 of the Act. They were not incorporated into and formed part of cl
17(12). Nor was it any part of Senior Sergeant Pearce’s case at first instance that the Guidelines in some way represented a
codification as to the manner of the exercise of the discretion that the Commissioner of Police had under cl 17(12). To this
extent, with respect, the Guidelines and for that matter also the Approved List too, became somewhat of a distraction at first
instance.

Thus, the question is not the satisfaction of the first and third points of the Guidelines as set out above, as was submitted by
Senior Constable Pearce, but rather, with respect, whether the eligibility requirements in cl 17(12)(a) and (b) of the Agreement
were, as a matter of fact, met. In any event, whilst Senior Sergeant Pearce in his evidence asserted that the work he was doing
was in the field of “forensics” and did encompass crime scene investigation (affidavit par 88 onwards; AB 102-109; 39TFlI),
this was not the evidence as to the field assessed by the Commissioner of Police for the purposes of cl 17(12(b).

The learned Industrial Magistrate found that it was not open for the court to order that the Commissioner of Police assess the
DFIO position PD1400 as being one eligible for an FQA. As set out in pars 107 and 109 of her reasons above, her Honour
found as a fact, that Senior Constable Pearce, although in position PD1400, worked in an approved business area, in reliance
on the evidence of Superintendent Hatch and Senior Sergeant Wells. However, he did not work in a position specialising in
crime scene investigation, as being one of the fields determined by the Commissioner of Police as a matter of discretion, for
the purposes of cl 17(12)(b) of the Agreement.

As dealt with in the evidence of Superintendent Hatch and Senior Sergeant Wells, the five specialist forensic fields identified
do not include a DFIO position covered by PD1400. Crime Scene Investigation, as a specialist field, is within the FFO. Crime
Scene Investigation, as a relevant field assessed by the Commissioner of Police for the purposes of cl 17(12)(b), comprises six
teams of specialists. Those teams include positions as a FIO in position PD1005, along with others at a higher rank occupying
other positions. None include a DFIO position under PD1400.

Thus, whilst as the Commissioner of Police correctly observed in his submissions on the appeal, Senior Constable Pearce did
not seek to disturb these factual findings made by the learned Industrial Magistrate, no doubt because of his reliance on the
operation and effect of the Guidelines, such a finding was plainly open on the evidence. The learned Industrial Magistrate did
not err in this respect. Senior Constable Pearce was not working in a field as assessed by the Commissioner of Police for the
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purposes of cl 17(12)(b) of the Agreement, which was his prerogative and his alone. Thus, Senior Sergeant Pearce did not
satisfy this eligibility criteria.

Notice of contention — expert evidence issue

66 In view of my conclusions as to the discretionary nature of cl 17(12) and the issue in relation to “the field”, it is unnecessary to
consider the Commissioner of Police’s submissions in relation to the expert evidence question, not determined by the learned
Industrial Magistrate at first instance.

Section 83 Act powers

67 Senior Constable Pearce at first instance and on this appeal, sought orders for the resumption of the payment of the FQA and
for back payment of the FQA from 20 April 2015 to date. An issue raised by the Commissioner of Police at first instance was
the jurisdiction and powers of the Industrial Magistrates Court to make the orders sought under s 83 of the Act. Her Honour’s
conclusions in this respect have been set out at the outset of these reasons. Her Honour relied on an earlier decision of the court
in Vincent v Department of Finance [2016] WAIRC 00035; (2016) 96 WAIG 132 in this respect.

68 No ground of appeal has been raised against the learned Industrial Magistrate’s conclusions in this regard, and no substantive
argument has been put to the Full Bench on the scope of the court’s powers under s 83 of the Act. Accordingly, the conclusions
of the learned Industrial Magistrate are not directly in issue and this matter will have to await another day.

Conclusion

69 In this case the learned Industrial Magistrate did not err in her interpretation of cl 17(12) of the Agreement, as conferring an
overarching discretion on the Commissioner of Police in relation to the decision to grant the payment of the FQA. Whilst,
contrary to the conclusion reached by the learned Industrial Magistrate, Senior Constable Pearce was occupying a position
between April 2015 and November 2017 that had a mandatory qualification requirement, Senior Constable Pearce was not
working in the field in which eligibility for the FQA had been assessed.

70 Accordingly, Senior Constable Pearce did not satisfy the criteria as specified in cl 17(12)(a) of the Agreement. As a result, it
has not been demonstrated that the learned Industrial Magistrate erred in her conclusion that the Commissioner of Police did
not act unreasonably in the exercise of his discretion. | would therefore dismiss the appeal.

MATTHEWS C:

71 | have read the reasons for decision of the learned Senior Commissioner and gratefully adopt those parts which set out the
background and elucidate the issues in the appeal.

72 To my mind this appeal ultimately turns on whether the respondent, having given approval under clause 17(12)(a) of the
Western Australian Police Industrial Agreement, may subsequently, without breaching the Agreement, withdraw that approval
and, if so, how that may be done.

73 Given the opening words of clause 17(12)(a) of the Western Australian Police Industrial Agreement, it is inarguable that the
respondent’s approval is required under clause 17(12)(a) before the Forensics Qualifications Allowance can be paid.

74 ltis also clear, to my mind, that the respondent’s discretion whether to approve or not comes into play once the facts referred
to at subparagraphs (i) to (iii) exist and not in relation to those matters. That is, the discretion in clause 17(12) is not
exercisable in relation to whether or not those facts exist.

75 Those matters either exist as matters of fact or they do not. The respondent will, of course, have a view on whether or not
those matters exist as facts and will, presumably, only turn to consider the exercise of his discretion if he considers that they do
but, ultimately, they are matters of fact, not matters decided by the exercise of his discretion.

76 If the matters in subparagraphs (i) to (iii) exist as matters of fact, then the respondent may approve payment of the “Forensic
Qualifications Allowance”. That is, it is at this point that the respondent’s discretion comes into play and not before.

77 The approval referred to in clause 17(12)(a) of the Western Australian Police Industrial Agreement is a positive act of approval
by the respondent for the reasons set out at [22] and [23] of the learned Senior Commissioner’s reasons for decision. That is,
the respondent does not have to approve payment simply because the matters at subparagraphs (i) to (iii) exist.

78 Once approval is given the question is whether that approval may be withdrawn and, in particular, whether that approval may
be withdrawn even if the matters referred to in subparagraphs (i) to (iii) continue to exist as facts.

79 In my view, it is clear that, as a matter of interpretation of clause 17(12) of the Western Australian Police Industrial
Agreement, approval may be withdrawn in these circumstances.

80 | say this because clause 17(12)(c) of the Western Australian Police Industrial Agreement makes clear, as the learned Senior
Commissioner decides at [26] of his reasons for decision, that something “remains” with the respondent. Given the wording of
clause 17(12)(c) what “remains” can only sensibly be the discretion in clause 17(12)(a) of the Western Australian Police
Industrial Agreement.

81 | add, without saying that the Interpretation Act 1984 applies to the construction of industrial agreements, that it seems to me
that there is a great deal of sense in the concept captured by section 50(2)(c) of that Act applying to approvals under industrial
agreements, if the language used permits, such that wherever an industrial agreement confers a power to approve a thing the
industrial agreement shall be deemed to also provide a power to withdraw that approval.

82 This was not, however, argued before the Full Bench and forms no part of my decision.

83 1 hold that the respondent may withdraw his approval under clause 17(12)(a) of the Western Australian Police Industrial
Agreement 2014, because, per clause 17(12)(c), that discretion “remains”.
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84 | hold also that the respondent may do so regardless of whether or not the facts in subparagraphs (i) to (iii) exist or not, given
that the existence of those matters are not, and cannot be, matters within his discretion.

85 To be clear, the respondent could decide not to approve payment of the Forensics Qualification Allowance even if those
matters exist as facts. If this discretion “remains” it must follow that the existence of those matters as facts is irrelevant to the
question of a withholding or withdrawal of approval.

86 For this reason, | have found it unnecessary to consider whether the matters under clause 17(12)(a)(i) to (iii) existed as facts.

87 Accordingly, I hold that the learned Industrial Magistrate was correct in finding that the respondent had what was referred to in
these proceedings as an “overarching discretion” which had the effect that his decision to cease payment of the Forensics
Qualification Allowance was not in breach of clause 17(12) of the Western Australian Police Industrial Agreement 2014.

88 | do not understand the appellant to have ever argued there was implied into the industrial agreement a condition that exercises
of discretion be reasonable and that the respondent exercised his discretion unreasonably. Absent dedicated, and material,
argument on whether any condition may be implied into an industrial agreement that matter will have to, in my opinion, await
another day.

89 It is impossible to say what course this matter would have taken if it had been argued and established that such a term was
implied but it is likely that the questions of whether the matters under clause 17(12)(a)(i) to (iii) existed as facts and whether
the respondent could decide to withdraw his approval where this was the case would have been live matters for evidence and
debate.

90 However, as | say, the matter was not prosecuted in that way.
91 | agree that the appeal should be dismissed.
WALKINGTON C:

92 | have had the benefit of reading the draft reasons of Senior Commissioner Kenner. | agree with those reasons and have
nothing to add.

2019 WAIRC 00199
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MICHAEL WILLIAM PEARCE
APPELLANT
-and-
COMMISSIONER OF POLICE, WESTERN AUSTRALIA POLICE
RESPONDENT

CORAM FULL BENCH
SENIOR COMMISSIONER S J KENNER
COMMISSIONER D J MATTHEWS
COMMISSIONER T B WALKINGTON

DATE FRIDAY, 26 APRIL 2019
FILE NO/S FBA 9 OF 2018
CITATION NO. 2019 WAIRC 00199
Result Order issued
Appearances

Appellant Mr A Crocker of counsel
Respondent Mr J Carroll of counsel

Order

The appeal having come on for hearing before the Full Bench on 5 March 2019, and having heard Mr A Crocker on behalf of the
appellant, and Mr J Carroll of counsel on behalf of the respondent, the Full Bench, pursuant to the powers conferred on it under the
Industrial Relations Act 1979, hereby orders —

THAT the appeal be and is hereby dismissed.

By the Full Bench

(Sgd.) SJKENNER,
[L.S] Senior Commissioner.
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Copyright in this document is reserved to the Crown in right of the State of Western Australia. Please note that under section 43 of
the Copyright Act 1968 copyright is not infringed by anything done for the purposes of a judicial proceeding or of a report of a
judicial proceeding.

BEFORE THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
CEREMONIAL SITTING

CEREMONIAL SITTING TO FAREWELL THE HON. J H SMITH, ACTING PRESIDENT
TRANSCRIPT OF PROCEEDINGS
AT PERTH ON THURSDAY, 20 DECEMBER 2018, AT 4:00 PM
THE HON. JH SMITH, ACTING PRESIDENT
CHIEF COMMISSIONER P E SCOTT
SENIOR COMMISSIONER S J KENNER
COMMISSIONER T EMMANUEL
COMMISSIONER D J MATTHEWS
COMMISSIONER T B WALKINGTON
MR N D ELLERY (of counsel) appeared on behalf of the Law Society of Western Australia
MR D F PARKER (of counsel) appeared on behalf of the Australian Mines and Metals Association
MR R N MARTIN (of counsel) appeared on behalf of the Chamber of Commerce and Industry of Western Australia
MS M HAMMAT appeared on behalf of UnionsWA
HON. W J JOHNSTON MLA appeared on behalf of Minister for Industrial Relations

SCOTT CC: Good afternoon. On behalf of the members of the Commission, | extend a warm welcome to this special sitting of
the Commission. Its purpose is twofold. Firstly, to recognise the abolition of the position of President of the Commission by the
Industrial Relations Amendment Act 2018 and secondly, to farewell and celebrate the service of the Honourable J.H. Smith, Acting
President.

| welcome those at the Bar table, the Honourable Bill Johnston MLA Minister for Industrial Relations, Ms Meredith Hammat from
UnionsWA, Mr Ryan Martin from the Chamber of Commerce and industry of Western Australia Mr David Parker from Australian
Mines and Metals and Mr Nicholas Ellery from the Law Society of Western Australia.

Unfortunately, her Honour’s husband Noel Whitehead is unable to join us. However, | welcome her special guests, Diana
MacTiernan and Maryann Tome. | recognise and welcome the Honourable Justice Le Miere, his Honour Justice Murphy, deputy
presiding member of the Industrial Appeal Court, our colleague from the Fair Work Commission, Deputy President Binet.

In particular, it’s a pleasure to have with us and | welcome former members of the Commission, former President the Honourable
Peter Sharkey, former Acting President and Senior Commissioner, the Honourable Gavin Fielding, former Chief Commissioner Bill
Coleman, just in time, and Tony Beech, former Senior Commissioner Jack Gregor and former Commissioners Rodney
Guildford,(?)(4.00.38) Steve Wood and Stephanie Mayman.

A number of people are unable to join us today and they send their apologies and best wishes. They are the Honourable Allanah
MacTiernan MLC, Mr Peter Katsambanis, Shadow Minister for Industrial Relations, his Honour Kenneth Martin and his
Honourable Justice Buss both members of the Industrial Appeal Court, Deputy President Beaumont and Commissioner Williams of
the Fair Work Commission, former Acting Presidents Stephen Edwards and Mr Mark Ritter SC and former Commissioners Bob
George and Grant Johnson. A warm welcome to everyone attending.

When | first suggested to her Honour that we should have a farewell for her, she was most unenthusiastic but I’ve managed to
prevail upon her on the basis that this is an historic occasion, the abolition of the position of great significance in the history of the
Commission, Industrial Relations in this State and in the hierarchy of courts and tribunals in this State. The position of president in
its most recent iteration was created with the Industrial Relations Act 1979.

The role of the president has been to preside over the Full Bench in dealing with appeals against decisions of Commissioners and of
the Industrial Magistrates Court. The President and Full Bench also deal with matters associated with the regulation of unions and
other organisations. Whilst the position of President under the current Act existed since 1980 it has been very - it has a very long
history under various courts and tribunals established to deal with Industrial Relations matters in this State.

At the centenary sitting of the Commission on 2 April 2002 President Sharkey noted some of the history of the Commission, dating
back as it does to 1902 and the first President of the Industrial Arbitration Court was the Chief Justice, Sir Edward Albert Stone.

When the position of President was re-established with the 1979 Act it was initially held by Phillip Sharp QC from February 1980,
however, Mr Sharp passed away in June 1980 and Gresley Clarkson QC was appointed for a period of three months after which
President Daniel O’Dea took the role for just over eight years.
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During President O’Dea’s tenure, Stephen Edwards was appointed as Acting President while his Honour took long service leave.
President Sharkey was appointed on 30 October 1988 and was 17 years in that office. During his term, Gavin Fielding, then
Commissioner of the Commission holding the appropriate qualifications was appointed as Acting President whilst President
Sharkey was on long service leave. The idea to abolish the position of President arose in the report to the Honourable Graham
Kierath, Minister for Labour Relations in the review of the Western Australian Labour Relations legislation by Commissioner
Fielding in July 1995 more than 20 years ago.

This report recommended that the office of President with judicial status be abolished. This recommendation was endorsed on a
number of other occasions including one review by Dr Sally Cawley in 2003. It made its way into Parliament on one occasion,
however, did not proceed due to timing. Upon the retirement of President Sharkey, various Governments appointed Acting
Presidents with a view to proceeding with the abolition of the position. Mark Ritter SC was Acting President for nearly five years
and her Honour Acting President from 17 October 2009, more than nine years ago.

With that history in mind, the rapid progress of the legislation through both Houses of parliament and through to proclamation in a
period of 10 weeks has been notable. In the context of the history the abolition of the position marks a significant change in the
structure of this institution and how that develops in the future will be a matter of interest, | imagine for a number of people, not
least being for myself.

So having recognised the significant change | would like to turn on a more personal note to farewelling our highly esteemed
colleague, the Honourable Jennifer Smith. Her Honour was sworn in as a Commissioner of this Commission on 31 January 2000.
She was appointed Senior Commissioner on 24 November 2006 and on 17 October 2009 was first appointed as Acting President of
the Commission.

As a Commissioner and Senior Commissioner, her Honour dealt with industrial disputes in a wide range of industries, some
particularly volatile including at a time where railcar drivers and Public Transport Authority were regularly disgruntled with each
other. Her Honour missed dealing with those first instant matters when she became President.

Whilst her Honour has always brought a high level of intellect and diligence to her work, she’s always applied patience and
compassion when dealing with self represented litigants and even with representatives when they have needed gentle and
sometimes firm prodding. Her Honour has a way of explaining complex concepts and processes both in hearings and in her
judgments which give the hearer and reader clear guidance and understanding.

As a colleague, her Honour is very collegial and generous. Speaking for myself, | have greatly valued her counsel and wisdom.

When the workload of the President declined from various effects, amongst others including the Work Choices legislation, her
Honour sought other opportunities to make a contribution. She utilised her energies, skill and intellect to the benefit of the State.

She was appointed as an Acting Judge of the Supreme Court in June 2017 and then permanently appointed in June this year. That
appointment has seen her Honour gradually spend an increasing amount of time away from these premises in favour of newer and
brighter ones with a better view at the Supreme Court. Your presence here has been missed not only by your colleagues but also by
the boutique next door.

Your Honour, on behalf of the Commission and the staff, we thank you for your dedicated and excellent service to the Commission
and the State and your generosity to us personally and in our work. When you leave us it is with our congratulations and very best
wishes.

Minister.

JOHNSTON, MR: If it please the Commission. I’'m very pleased to be here today to - for your Honour’s departure from the
Commission but of course not a retirement because you still have service to the community in your new role at the Supreme Court
and it was - when | became a Minister last year, resolving the question of the Presidency of the Commission was an important issue
and a matter that had, as the Chief Commissioner outlined, a long history and so | was pleased to - with the support of the
community and across the parties to be able to proceed with legislation to reform the Commission first step towards a more efficient
Commission.

There is no question of the importance of the role that the Industrial Commission plays and having an effective Commission that
reflects contemporary practice aids in that important role. Once upon a time even when | appeared in the Commission as an
industrial official, the President was a very, very busy office and perhaps the nature of the disputes between unions as much as
anything else led to lots of applications for matters to do with rules for unions and there was a lot of work that came to the
Commission from those activities and it was able to occupy the President very fully but the nature of the proceedings in this place
have changed over the years because there’s been changes elsewhere in the framework for Industrial Relations in the country and
much of the work that was previously the preserve of the President moved elsewhere and we needed to make sure that the
contemporary needs of the community were being met.

And so I'm pleased that | have played a small role in that reform and I’m very pleased that your Honour’s been able to serve the
community in a broader role at the Supreme Court and 1’m, you know, | acknowledge your keen effort to make sure that you had a -
the capacity to make that contribution and I’'m pleased that you're able to fulfil that role so well.

But turning back to the Commission itself, there’s no question that this can’t be the end of reform for the Industrial Commission
here in Western Australia, we do recognise that the Industrial Relations landscape has changed in Western Australia because of the
actions of the Commonwealth Government and the move of so many of the private sector to the Fair Work Commission and so the
Government still has a reform agenda for the Commission.

It’s not about - it’s about making sure that it continues to be as relevant in the future as it has been up to today and | know that the
efforts of your Honour here at the Commission is the sort of standards that we expect from the Commission in the future as well
and I’'m sure that the other Commissioners who are losing your company will be able to exercise the continuing important
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jurisdiction of the State Commission into the future and | look forward to being able to convince the Parliament to support even
more reform.

And this is, you know, strange, isn’t it, that we’re celebrating the abolition of an office and normally, you know, we so recently
welcomed Commissioner Walkington to the Bench and it seems strange in some ways to pay tribute to the office and to the
individual who held that office when the individual of course is going on to perform other duties on behalf of the community in the
Supreme Court which, you know, is clearly a very important role for our community but it is important to recognise that - as the
Chief Commissioner outlined that it’s been so long since it was recommended that we reform the Commission in this way and |
think we all know that this is an important first step along the pathway to continued modernisation of the Commission.

So the Government is committed to making the jurisdiction of the Commission relevant and contemporary and the structure of the
Commission effective and flexible and I’m pleased that we’ve been able to make this small step. | pay tribute to all the
contributions that all the Presidents have played and | look forward to the Commission playing an important role for the community
of Western Australia for many years to come. If it please the Commission.

SCOTT CC: Thank you.

JOHNSTON, MR: Yes.

SCOTT CC: Ms Hammat?

HAMMAT, MS: Thank you, Chief Commissioner.

Acting President Smith and members of the Commission, invited guests, it’s a great honour for me to rise today on behalf of
UnionsWA and the working people of this State to address the Commission to farewell the Acting President and to mark the
abolition of that role at the Commission today. 1’m very pleased to have this unique opportunity to express our appreciation for
your contribution, your Honour, to this very important institution and to the working people that we represent.

You’ve had an extended and a distinguished career in the service in the field of law and industrial relations. You began your legal
career at Crown Solicitors in 1985 and were admitted to practice after completing articles there and during that time | think you
demonstrated your considerable capacity for a wide range of areas, having practiced across a number of different areas of law
including industrial matters but also administrative law and criminal law and others.

As we’ve already noted, you joined the Commission in January 2000 as a Commissioner, you were appointed as Senior
Commissioner and then an Acting President of the Commission as long ago as 20009.

Your time in this Commission and particularly your time in the role of President has spanned a time of change in industrial
relations, particularly in Western Australia and particularly change as well in our economy. We’ve already noted that one of those
particular changes related to the introduction of the Work Choices legislation and then the subsequent introduction of the Fair Work
Act and its expansion of the Federal Industrial Relations jurisdiction.

We’ve witnessed in more recent times fairly significant change in the Western Australian economy, having experienced the heights
of a once in a generation mining boom and all the challenges that that brought for working people as well as the readjustment
period which has brought unique challenges of its own. | think it’s also worth mentioning that it remains a constant feature of work
in Industrial Relations that the question of women working and gender continues to be a feature of the work of this Commission
and at workplaces more generally as more women participate in the workforce and indeed rise to leadership roles both in Industrial
Relations institutions and the workplace at large.

And while the quest for pay equity might generally remain a work in progress, | think we can clearly see when we look to this
institution that the once overwhelmingly masculine culture of Industrial Relations has perhaps changed substantially and hopefully
permanently.

During all these times of change to the Industrial landscape, your Honour has approached the roles you’ve held at this Commission
with intelligence, with diligence and with a fair-mindedness. You’ve demonstrated your considerable capacity for hard work,
you've demonstrated your careful legal judgment and during all of that, maintained a reputation for having a generous nature.
Perhaps not an easy achievement for those who work in the field of Industrial Relations so you’re to be commended for it.

These characteristics have contributed to your outstanding professional reputation and have helped to maintain respect for the
Industrial Relations Commission and for the roles that you have held during times, as | say, of challenge and change. Over many
years this Commission has been sustained by consensus between employers, unions and Government that our unique Industrial
Relations system is essential to our society.

But quite rightly, throughout history the Commission and our Industrial Relations system more generally recognise that workplaces
should not only be productive but they should also be fair and this approach has been good, good for the economy, it’s contributed
significantly to improving living standards for workers and their families and it’s ensured a degree of economic equity across our
nation. This consensus may have come under pressure in more recent times due to legislative changes and economic changes but it
has endured and this Commission in particular in Western Australia has preformed its important work always demonstrating its
value to the State, it’s value to working people and its value to employers.

Your Honour, you've contributed greatly to the work and the reputation of this Commission over your many years of service and
there’s no doubt this has contributed positively to the working people of Western Australia and their families and so today I’'m
pleased to record my appreciation on their behalf for the work that you’ve done. Can I close by wishing you well in your new
position in the Supreme Court, it’s well deserved after so many years of service in this Commission.
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May it please the Commission.

SCOTT CC: Thank you, Ms Hammat.
Mr Martin?

MARTIN, MR: Thank you.

The Chamber of Commerce and Industry is honoured to have the opportunity to farewell Acting President Smith from the
Commission and to acknowledge her contribution to the Industrial Relations system in Western Australia during her time at the
Commission.

While | personally have never had the benefit of appearing before your Honour, I’ve certainly read some of your cases and
decisions and | spoke to several of my colleagues in the Chamber who have appeared before you, all of who confirmed that you
were always fair and reasonable when dealing with matters they were involved in, that you took a genuine interest and balanced
approach in those matters before you and that you dealt with complex decisions with a great balance of expertise and common
sense.

Further, it was a consensus that your Honour also took an interest in the advocates who appeared before you, with one of my
colleagues at the Chamber recalling an occasion where the parties to a hearing were quite volatile and you took the time to discuss
this with the parties’ representatives and made sure to arrange additional security that day to give comfort to the representatives to
ensure their wellbeing.

My own interactions with your Honour have largely been outside of the Commission as you have always been more than willing to
donate your time and to support the Chamber by agreeing to speak out and participate in some of our events, to share your
experience and insights as a member of this Commission and to engage with the Chamber of Commerce and Industries’” members at
those events.

Without taking any importance away from the technical requirements of dealing with the complexities of the Industrial Relations
legislation and regulations, we often talk at the Chamber how the area of Industrial Relations is principally about people. Industrial
Relations disputes often arise between people who have worked together as employer and employee for many years and as such
they bring a great deal of emotion into their disputes.

As such, having Commission members like yourself who demonstrate not only a great technical understanding of the law, but also a
genuine interest in and compassion toward the people involved in the disputes, both parties and representatives is an invaluable
strength which will no doubt be missed by this Commission.

On behalf of the Chamber, | would like to congratulate you and wish you the very best on your Honour’s appointment to the
Supreme Court of Western Australia and | would like to close by thanking your Honour for your engagement with the Chamber
over the years and your contribution to Industrial Relations and advocacy in Western Australia.

If it please the Commission.

SCOTT CC: Thank you, Mr Martin.

Mr Parker?

PARKER, MR: Thank you. May it please the Commission.

I’m honoured to have the opportunity on behalf of AMMA, the Australian Resources and Energy Group to farewell the Honourable
Jennifer Smith, Acting President of the Commission and to mark the change in the structure of the Commission such that her
Honour will be effectively the last person to fill the position of President of this Tribunal, at least subject to any further legislative
change. That’s a position which, as has already been remarked, has been quite a resilient one given the range of recommendations
made in reviews over the last 30 or more years.

Since her Honour’s appointment as a Commissioner in 2000 she’s gone on to take up leadership roles within the Tribunal,
subsequently being appointed as Senior Commissioner in November 2006 and then becoming Acting President in October 2009,
recognition of both her service and her many qualities. Of course, prior to being appointed to the Commission as we’ve heard, the
Acting President was a barrister and solicitor with the then Crown Solicitors Office for a number of years and had already
established a reputation for hard work and careful legal analysis.

During her tenure at the Commission Acting President Smith has dealt with the broadest range of industries and all manner of
applications within the Commission’s jurisdiction, however, rather than focus on this occasion on any particular matter or decision,
it seems more appropriate to make brief comment on what her Honour has brought to those various roles over the last 18 or more
years both as a conciliator and an arbitrator.

In particular, her Honour is known for her balanced approach in dealing with matters before her and her recognition of the
importance of matters to the individuals appearing before the Commission be they employees or businesses or their representatives
for whom the decision of the Commission more often than not will have ongoing ramifications. That balanced approach is
extended to her even handed dealings with the parties themselves.

Additionally, Acting President Smith’s tenure at the Commission has included, as we’ve heard, a time of significant change in the
Industrial landscape including many changes in the Federal legislation that have significance for this Commission’s jurisdiction,
most recently, the introduction of the Fair Work Act in 2009. Whilst the Resources and Energy employers that make up AMMASs
membership don’t often appear before this Tribunal, or certainly not as often as they once did, given the succession of legislative
changes at a Federal level, the State system still has ongoing significance for the people that make up these businesses and there is a
keen interest in the jurisdiction of the Tribunal.
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| think often in these sorts of circumstances of transition it’s often remarked that our loss is their gain or some similar sentiment and
no doubt there’s an element of that here but noting your Honour’s appointment as a Judge of the Supreme Court in June this year.

As an Acting Judge prior to that, it seems more appropriate to acknowledge the valuable contribution that your Honour has made in
this Tribunal and to note with some comfort that the broader objectives of even handed justice and fairness for those that bring
matters before the Courts and Tribunals of this State will continue to benefit from your Honour’s ongoing role.

In concluding, Acting President Smith has made a significant contribution to the work of the Western Australian Industrial
Relations Commission and the Industrial Relations community more generally as we’ve heard. On behalf of AMMA in addition to
echoing the sentiments of those who have come before and still to come, | would like to thank you for your contribution and wish
you well in your ongoing role as a Judge of the Supreme Court of Western Australia.

May it please the Commission.

SCOTT CC: Thank you, Mr Parker.

Mr Ellery?

ELLERY, MR: May it please the Commission.

It’s my privilege and honour to appear today on behalf of the Law Society of Western Australia and on behalf of the State’s wider
legal profession to farewell the Honourable Acting President from the Commission and also to note what’s clearly an historic
occasion for this institution. Can | acknowledge and welcome the Acting President’s family members, friends and colleagues who
are present today as well as the very many distinguished guests and members of the judiciary and former holders of offices in this
Tribunal and others.

Before the formalities commenced | commented to my friends at the Bar table that one of the opportunities and also challenges of
going last is that you often find that much of your comments have been picked up by those who go before you so | can keep some
of my comments to a fairly brief level because some of those issues have been covered by previous speakers but I’d simply want to
acknowledge that before your distinguished career in this Commission, you had a very long and distinguished career in the Crown
Solicitor’s Office and no doubt the broad range of skills and expertise you developed in that role will be put to good use in your
current role in the Supreme Court.

Can | also just observe, having had the benefit of having appeared before you, maybe not for some years now but certainly in the
past, that | could echo some of the comments that some of the other advocates today have made, that your Honour has always
brought a sense of fairness and balance to the proceedings that have been before you, as has been commented on sometimes
Industrial matters can be hard fought and strongly contested and emotions can run high and your Honour has always been very
successful in quelling some of the extremes of emotion and ensuring the issues are brought out in a fair and detailed way and that
respect is shown to all parties including the advocates, the representatives as well as the actual participants to the proceedings and
so | thank and commend your Honour for delivering those qualities in your time in this institution.

It’s important, as I’m here on behalf of the Law Society to acknowledge and emphasise that you've made a lasting contribution to a
number of other charitable causes and other community causes which are very close to the heart of the Law Society and particularly
a support for Law Access, the pro bono clearing house which greatly benefits the most vulnerable members of the community, over
many years your Honour has made a significant contribution to the work of that organisation, in particular, having been a major
ambassador and | understand the leading fundraiser over many years for the Law Access Annual Walk for Justice which raises
awareness and funds which are much needed for that organisation.

Also on behalf of the Society, 1’d like to thank you and commend you for the contributions you’ve made over many years to the
events at the Law Society such as continuing professional development programs and training for advocates and the like which are
an important function and where your Honour has very generously allowed your time to be used for those purposes.

Acting President, your colleagues, as has been commented a number of times now, know you to be a most conscientious and a kind
hearted and a generous person and you're known to perform your duties with profound diligence and integrity. Obviously while
you’re leaving this Commission, it is to the great benefit of the wider WA community that your knowledge and expertise will be put
to excellent use.

I’ve not had the benefit of appearing before you in your new role. | know a number of litigants who have had matters before you
and they’ve all commented on the diligence and the thoroughness and the fairness which you’ve brought to the proceedings that
have been before you in the relatively short time you've been fulfilling that role.

Acting President, on behalf of the Law Society, the members of the Society and the wider legal profession, I’d like to thank and
congratulate you for your many years of service to this Commission and wish you the very best for the future.

May it please the Commission.
SCOTT CC: Thank you, Mr Ellery.

SMITH AP: Well, thank you, Chief Commissioner, Minister, Ms Hammat, Mr Martin, Mr Parker and Mr Ellery for your very
kind words. Thank you Justice Le Miere for attending today, you too was also a fast acting President of this Commission. | also
thank the members of the Commission both past and present who are here today and | especially thank the Honourable Peter
Sharkey who is the past, last properly appointed President of the Commission for attending today to mark this very special
occasion. | thank also Deputy President Binet and Commissioner Williams from the Fair Work Commission and past and present
Registrars of the Commission and also all of the officers of the Commission who are here today.

Now, this special sitting has been convened primarily not to farewell me but to mark the end of the significant era in Industrial
Relations and in Industrial law in Western Australia. The office of President of the Commission which finished - the office
formally came to an end yesterday, came into operation in 1980 on the proclamation of the present Act, the 1979 Industrial
Relations Act and that’s some 38 years ago.
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Now, in 1980 the office of President and the Full Bench was created to relieve the then Industrial Appeal Court some of its work.
The main function of the role of the President from 1980 was to preside over Full Bench appeals and to - and the President
primarily exercised judicial power only and this - in part the office of President, as the Chief Commissioner has pointed out, was in
part a recreation of the old Court of Arbitration which had been created by the Industrial Conciliation Act of 1900.

However, the old Court of Arbitration exercised both judicial and arbitral functions and it was not until 1963 when the Industrial
Appeal Court was created that arbitral and judicial functions were separated. The very important role of the President to preside
over the Full Bench since 1980 has been to ensure consistency in decision-making by members of the Commission through the
giving of detailed reasoned judgments that are published and readily available to litigants whether represented or not.

It has been and it continues to be an important - important for all parties that they be able to read decisions that are clearly written in
plain English, that deal comprehensively with the issues so that litigants are able to understand why they won and why they lost.
Now, the role of the Full Bench through the stewardship(?)(3.41.10) of the President in that period of time has resulted in
well-established principles of employment law that are known, open, orderly and consistent.

If a person is dismissed by an employer or if an employee is considering dismissing an employee, in both cases the rights and
obligations of each should be well-known. 1t’s a bit like when we cross the road, we all need to know that you’re only allowed to
cross the road when the light - when the green man is green; if it’s red you're not allowed to step off the pavement.

Now, leaving aside the formal doctrine of precedent it’s not a novel principle that an Administrative Tribunal should adopt a
consistent approach to matters before it, the integrity of decision-making of Tribunals that adopt consistency in its decisions is
better served - well, it serves justice better for the people who appear in front of it. This principle emerges from the practice of
commity(?)(4.32.30) which strictly only applies to determinations of questions of law but not to fact and that’s what the Tribunal is
about and that’s what the Commission is about, it’s determining what the factual situation should be by applying the proper
principles of law.

Now, the Western Australia Industrial Commission has been well served by its Presidents since the office was created in 1980.
When 1 first appeared as counsel before the Full Bench, | appeared before the Honourable Peter Sharkey in the late 1980s, | was a
junior practitioner and the workload of the President was extremely heavy. His Honour, however, never shirked from his duty and
worked extremely long hours and produced decisions that established important general principles in a wide range of matters.

Most of those decisions have not been overturned and stand as good principles of industrial and employment law today. Now, this
tradition continued under the stewardship of Acting President Ritter SC who published and wrote many authoritative decisions that
dealt with the proper principles to be applied by Commissioners when exercising their powers and functions under the Industrial
Relations Act.

Whilst the Industrial Relations Act is not a lengthy Act as it establishes a Tribunal of limited jurisdiction, that is fashioned to deal
with many matters that are often complicated, that may be surprising to some. Properly administering the provisions of the Act cast
an important and sometimes difficult duty on all members of the Commission to properly and diligently apply established
principles.

Now, in the future the mantle of carrying out the functions of the role of the President, the former role of the President and the
stewardship of the Full Bench is passed to Chief Commissioner Pamela Scott. I’m sure that she will carry out the role as the
presiding member of the Full Bench. She’s not only well qualified for the role but she is able to guide members of the Full Bench
to discharge its duty of providing well reasoned and consistent reasons for decision. So although the office of President has been
abolished, I’m very confident that its traditions will continue.

| personally have been honoured to be a member of the Commission for the past 19 years. | am one of the few women who have
been appointed to the Commission. I’m very pleased to see former Commissioner Cawley here today. She was the first woman
appointed to the Commission and of all the women who have been appointed to the Commission in its history since 1900 there have
only been seven and six of us are present today.

Unfortunately, the only woman who is a past member of the Commission that is truly missing today is Jennifer Harrison.
Unfortunately, she is no longer with us. She was, however, an exceptional and measured past member of the Commission. She
was a - not only a very respected member of this Commission, she was a devoted and supportive friend, not only to me but to other
members of the Commission and we all miss her dearly.

Now, the only one thing that does make me sad is that | have been the only Acting President of the Commission who has been a
woman and it is particularly sad perhaps that no woman has ever in the entire history of the office of President, ever been
permanently appointed to that position, having said that, I’'m extremely grateful that | was able to act in the position for nine years.
I very much enjoyed the role, | was very lucky to be able to perform that role and | certainly enjoyed a wide collegiate support in
my role from not only the current members of the Commission but the past members of the Commission.

Now, I’'m very pleased to see a number of former members of the Commission here today. 1’'m particularly pleased to see that
former Chief Commissioner Coleman and Beech are here today. When | was first appointed to the Commission Bill Coleman
welcomed me warmly. He taught me the skills that | needed to conciliate and mediate.

At that time, | had been a - really only a black letter lawyer so | really needed to have my - the edges roughened off me somewhat.
He showed me and taught me how to conciliate and mediate and arbitrate between very difficult warring parties who have ongoing
relationships and the challenges that one needs to meet to assist parties in volatile relationships to restore those relationships, see the
bigger picture and ultimately move on from a dispute and his wise words to me during those fiercely fought disputes were always
the same.
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He would just simply say, “You just need to keep the music playing, Jennifer.” By that what he really meant was you just had to
keep them talking long enough, not let them leave and if you did let them leave, it was only when you’d made some orders that
ensured that they put in place some proper processes to keep talking and if you did that for long enough eventually the dispute
would resolve itself and he was right, he was always right.

UNIDENTIFIED SPEAKER: Sorry.

SMITH AP: I’m also pleased to see Tony Beech here today. During my time as Acting President and during his reign as the
Chief Commissioner, we formed a very strong cooperative collegiate relationship which greatly I think assisted both of us. 1’m also
very pleased to see former Senior Commissioner Gavin Fielding here today who’s withering but tongue in cheek wit I still very
much miss today and it’s pleasing to see former Senior Commissioner Jack Gregor, Commissioner Stephanie Mayman, former
Commissioner Stephen Wood and former Commissioner Rodney Gifford.

I also wish to thank Registrar Bastian and former Registrar Spurling for the assistance that they provided me over the years, without
the registrars, the deputy registrars and the staff of the Commission, the Commission simply would not function at all.

Finally, I wish to thank my longstanding associate Kathy Edwards who is not here today but she worked for me as my associate for
some 18 years. She retired 12 months ago to New South Wales.

And perhaps most importantly, | wish to thank my current associate, Vanessa Vulich who’s been juggling two jobs over the past 12
months as both my associate here and at the Supreme Court and the reason why it’s particularly too important to thank Vanessa is
that she commenced employment with the Commission as Secretary to the President when she first left school just before President
Danny O’Dea retired and she has held the position of Secretary to the President during that entire period.

Lastly, | wish to thank the current members of the Commission for their support over the past years. | shall miss all of you and in
particular, I shall miss the regular banter at morning tea. Thank you.

SCOTT CC: Thank you. We’ll adjourn.
AT 4.42 PM THE MATTER WAS ADJOURNED ACCORDINGLY

2019 WAIRC 00331

Copyright in this document is reserved to the Crown in right of the State of Western Australia. Please note that under section 43 of
the Copyright Act 1968 copyright is not infringed by anything done for the purposes of a judicial proceeding or of a report of a
judicial proceeding.

BEFORE THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
CEREMONIAL SITTING

CEREMONIAL SITTING TO WELCOME COMMISSIONER T B WALKINGTON
TRANSCRIPT OF PROCEEDINGS
AT PERTH ON FRIDAY, 30 NOVEMBER 2018, AT 9:00 AM
ACTING PRESIDENT, THE HON. JH SMITH
CHIEF COMMISSIONER P E SCOTT
SENIOR COMMISSIONER S J KENNER
COMMISSIONER T EMMANUEL
COMMISSIONER D J MATTHEWS
COMMISSIONER T B WALKINGTON
MR A MUSIKANTH SC appeared on behalf of the Law Society of Western Australia
MR K BLACK appeared on behalf of the Chamber of Commerce and Industry of Western Australia
MR M HAMMAT appeared on behalf of UnionsWA
HON. W J JOHNSTON MLA appeared on the behalf of the Minister for Commerce and Industrial Relations
SCOTT CC: Good morning. Please sit down.

Good morning. On behalf of my colleagues and myself, welcome to this special sitting of the Commission to celebrate the
appointment of Commissioner Toni Beverley Walkington who was sworn in on Monday. Firstly, a particularly warm welcome to
members of Commissioner Walkington's family, to her son Joshua Hewitt, partner Brian Ellis, to Darron Walkington, Derek and
Doreen Walkington, to Elita Ellis and Adrian Mussara and Callum Ellis, to her aunt, Denise Wilcockson who's travelled from
Tasmania to be here for this special occasion. Unfortunately, VVicky Tailor has been unable to travel from Queensland.

| acknowledge at the Bar table and welcome the Honourable Bill Johnston MLA, Minister for Commerce and Industrial Relations,
Ms Meredith Hammat from UnionsWA, Mr Keith Black for the Chamber of Commerce and Industry of Western Australia and
Mr Alain Musikanth SC on behalf of the Law Society of Western Australia.

I'm also pleased to recognise the presence of our colleagues from the Fair Work Commission, Deputy President Binet, Deputy
President Beaumont and Commissioner Williams, conciliator with the Fair Work Commission and Commissioner Walkington's
former colleague and mentor, Mr Dave Robinson, and former colleagues, Ms Jo Gaines and Ms Rikki Hendon. Also welcome to
other guests and officers of the Commission. So welcome to you all and | thank you for coming.
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Commissioner Walkington has a long history and experience in industrial relations. She has held positions at the highest levels in
the union movement in Western Australia and nationally, as well as having participated as a delegate to a number of international
conferences relating to industrial relations. She was elected General Secretary of the Civil Service Association of Western
Awstralia in 2002 and has led one of the state's most significant public sector unions.

Commissioner Walkington, on behalf of the Commission and its officers, | welcome you to the Commission. | wish you a long and
happy and successful time in this important role. In particular today, | urge you to enjoy the goodwill and the generosity of spirit
that these occasions bring.

The Honourable Minister.
JOHNSTON, HON: Thank you, Chief Commissioner.

I'm very pleased to make a few brief remarks on behalf of the Government of Western Australia in welcoming Toni Walkington to
the Bench of the Commission and the first | want to note is the fact that there's four women out of six commissioners here and |
think that's a great achievement and | know that when former President Smith left the Commission, the government was very
pleased to be able to find a quality woman to replace another quality woman to keep the gender issue very prominent in Western
Awustralia because we do believe that promoting women of quality to senior roles in all arms of government is essential for the
community to continue to advance.

And | want to say that Commissioner Walkington brings immense experience to the Bench, a high quality union official who has
spent much time in this Commission and is familiar with the jurisdiction very well, and of course, once a person joins the Bench of
the Commission, we know that they act without fear or favour, that their role is to ensure that the law in Western Australia is
applied appropriately. The Commission has a very special role. It is a tribunal that considers the issue of justice and fairness and |
think that Commissioner Walkington will be very capable of providing a balanced and just approach to the decisions that she's
called upon to make.

It's important that people from a wide range of backgrounds are promoted to the Bench of the Commission and | think that that's
demonstrated by all the commissioners here today but | want to pay tribute to Commissioner Walkington's background because
there's no question of its strength.

I want to finish by making a comment that the Government of Western Australia is greatly supportive of the role of the
Commission. We would hope that we are able to strengthen and enhance the capacity of the Commission to reflect the modern
demands of industrial relations in this state. It continues to play an important role obviously in the public sector in Western
Awustralia where almost all public sector employees are covered by the decisions of this Commission but it's not without a strong
and large private sector jurisdiction as well and we want to make sure that the Commission has the resources and capacities to be
able to properly deal with matters of industrial relations in Western Australia.

So | congratulate on a personal level and her - to her family, my best wishes, and so on behalf of the Government of Western
Australia, | warmly welcome Commissioner Walkington to the Bench, congratulate her on her appointment and wish her well for
her many years of - future year of service.

SCOTT CC: Thank you.
Ms Hammat?
HAMMAT, MS: Thank you, Chief Commissioner.

Can | acknowledge Commissioner Walkington and other members of the Commission who are here today and invited guests. Itisa
great pleasure for me to rise today on behalf of UnionsWA and the working people of this state to welcome you,
Commissioner Walkington, to this very Australian institution, the Industrial Relations Commission.

You've joined the Commission, an institution that I think is unique, one that has contributed significantly over a long period of time
to Australian work, to the Australian economy and to Australian society more broadly. It has remained a central feature of our
industrial relations system for more than 100 years and our industrial system, as you know, somewhat unique in the world, has
always had at its heart a need to balance the unilateral power of management with the right of employees and their unions to utilise
collective bargaining and to access independent and an impartial umpire at times that they need it.

For me, the heart of the Commission's work has always been a recognition that work and employment relationships are not just
economic or legal concepts. Employment relationships are different, they are unique and it's right and proper that we have a
specialised tribunal to consider them. Work, employment and the circumstances in which work is conducted profoundly affects the
lives of working people. It affects how they raise their families and it affects the kind of society that we create.

And quite rightly throughout its history, the Commission and industrial relations system more generally has recognised that
workplaces should not just be productive but they should also be fair and our history has demonstrated the merit of having a third
party who is able to intervene in the employment relationship in the interests of fairness, equity and efficiency. | think this
approach has been good for the economy. | think it's contributed significantly to improving living standards for workers and their
families and | think it's ensured a degree of economic equity across our nation.

You come to this Commission though at a time of some challenge and some change. It's clear that we continue to face challenges
even as the economy recovers from a hangover of the mining boom. WA continues to have one of the highest levels of inequality
of any state and wages are stagnant and insecure work is increasing. Those are the challenges but we also know that there's
prospect of change.

We know the State Government has embarked on a review that's contemplating changes and improvements in the award system and
the role they play in providing a safety net for workers. We also know that part of that review will consider ways to close the
gender pay gap in WA, an issue that | know has been close to your heart for more than 30 years but, Commissioner Walkington,



646 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 99 W.ALG.

your long career in the union movement demonstrates that you are neither daunted by challenge nor change and I'm quite certain
you'll be more than prepared for those issues as they come to you in this new role.

For more than 30 years, you've held various offices in your union, also in UnionsWA and also at the ACTU in international level.
You have of course been both an Assistant Secretary and a Secretary with one of WA's most important public sector unions, the
CPSU/CSA. You've held leadership roles in that union through times of great challenge including the tumultuous years of the
Kierath waves of legislative change and being heavily pregnant didn't stop you from being a regular at Solidarity Park as the union
movement protested what we called the third wave legislation even though it was a long and cold winter that year.

You were the first woman elected as Secretary of your union and you held that position for longer than any of your predecessors
and during that time, you've been a determined advocate for your members and for quality public services more generally,
recognising that the services and support that public sector workers provide ultimately benefit everyone in the community and
while some might say that union leaders are given to exaggeration, your approach has always been a calm and considered one,
driven by a proper consideration of the facts of the matters before making a decision.

These attributes have meant that | and other secretaries of UnionsWA before me have greatly valued your wise counsel over the
many years you've served as part of the Executive Committee of UnionsWA.

It's also worth noting that many Premiers and governments with their different agendas for the public sector have come and gone in
WA whilst you've been re-elected time and time again to leadership roles in your union and you've continued to lead that union
winning improvements in pay and conditions for your members, transforming your union from a professional association to a
modern, campaigning, effective union.

| think that these attributes demonstrate you're highly suited for the role in the Commission. Your intellectual curiosity, your
tenacity, your commitment to find practical and just solutions will well qualify you for this role and will ensure that you succeed
and I've no doubt that you will ably contribute to the work of this Commission as it continues to address the complex issues that
face modern workers.

So on behalf of the trade union movement and the working people in WA, can | warmly welcome you in to this important
institution. 1I'm confident that as long as this Commission remains committed to being guided by equity, good conscience and the
merits of the matters before it that you will make a valuable and substantial contribution to preserving and promoting fairness and
productivity in our workplaces.

If it pleases the Commission.
SCOTT CC: Thank you, Ms Hammat.
Mr Black?

BLACK, MR: Commissioner Walkington, on behalf of the Chamber of Commerce and Industry of Western Australia and its
members, | warmly welcome you to the Western Australian Industrial Relations Commission and congratulate you on your
appointment. The strength and value of this Commission comes from the qualities, attributes and experiences of its members and
your considerable experience, as has been stated before me, will further contribute to this Commission and the important role it
plays in Western Australia.

While a lot has changed in the industrial relations landscape in recent times, two important things remain unchanged. Firstly, that
while industrial relations may be about legislation and regulation, it fundamentally continues to be about the people that own and
run businesses and the people that are employed in those businesses. What doesn't change despite the substantial noise that
abounds at times is the people remain at the heart of work and business.

Secondly, the central importance also continues for an independent impartial tribunal to provide the necessary consistency and
fairness in the often-complex process of balancing the competing needs between business and individuals. Employment
relationships are unique and despite the best efforts of those in those relationships, at times it's necessary for an independent
expertise and assistance to provide clarity and to resolve differences and misunderstandings.

It is this Commission's vital role to assist employers and employees in a fair, practical and balanced way to navigate a path when
those difficulties arise. It's not always straightforward, decisions are not always accepted and there's always critical assessment.
Such is the role of the umpire. Business and the world of work is much different today and it is continuing to change.

Now and in the future, Western Australia will face unique challenges that the modern world will produce. Some will be within our
control and some won't be. Change, however, will in some way affect all of us. How we respond must be for the benefit of
Western Australia in the future.

What remains true is that it will be important we create an environment for successful business to create jobs, provide more
working hours and more opportunities for Western Australians. A strong economy and a strong business community are essential.
Our businesses must be productive and sustainable in an ever-increasing volatile economic environment and volatility impacts our
community but particularly those in businesses, that own business and those that are employed in those businesses and we all know
that Western Australia's suffered the effects of that volatility in recent times.

When we're not strong, pressures are felt by all sectors of the community and it's the collective effort that is needed to alleviate
those pressures. Whether that be government, the business community, the trade union movement, balance is needed for the future
and this Commission plays a vital role in achieving that balance.

In closing, once again the Chamber of Commerce and Industry of Western Australia welcomes you to the Commission and we are
confident that you will make a valuable and substantial contribution to the role of this Commission.

If the Commission pleases.
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SCOTT CC: Thank you, Mr Black.
Mr Musikanth?
MUSIKANTH, MR: May it please the Commission.

It is my pleasure today to appear on behalf of the Law Society of Western Australia to welcome you, Commissioner Toni
Walkington, to the Bench of this Commission. Commissioner, you've enjoyed a career immersed in the field of industrial relations.
As has already been noted, you have held a number of senior positions within the Community and Public Sector Union/Civil
Service Association including as WA Branch Secretary, as Vice President of UnionsWA and as a member of the ACTU Executive
Committee. Indeed, you have enjoyed some 30 years with the CPSU/CSA, more than 20 of which having occupied leadership
positions within the organisation.

During your long career, you have garnered both extensive experience and a wealth of knowledge about the public sector. Your
achievements as leader of the Union have been numerous. As has already been noted, that included you becoming its first female
and ultimately it's longest-serving Secretary. Among your many other contributions as Secretary, you'd etched the modernisation
and democratisation of the Union to vest greater decision-making power in its members. Indeed, upon your recent departure from
the CPSU/CSA, Acting Branch Secretary Rikki Hendon described the contribution which you made to the lives public sector
workers in WA as having been both momentous and enduring.

Commissioner, you have established yourself as a tenacious advocate for the rights of workers. At the same time, you've been
described as a fair, considered and rigorous decision maker who possesses a vast knowledge of the workings of our industrial
relations system in Western Australia. There is no doubt at all that each one of these attributes will stand you in considerably good
stead in the discharge of your new role. I'm sure many will agree that your elevation to the Bench is a profound loss to the Union
which you have served for so many years, however, that loss is very much this Commission's gain.

On behalf of the Law Society of Western Australia, | congratulate you, Commissioner Walkington, and also your family on your
appointment and | wish you all the very best for the future in this new phase of your career.

May it please the Commission.
SCOTT CC: Thank you.
Commissioner Walkington?

WALKINGTON C: I'd like to begin by acknowledging the Whadjuk people of the Noongar nation, the traditional owners and
custodians of the land on which we meet today. Her Honour, the Acting President, the Honourable Minister for Commerce, Chief
Commissioner, Senior Commissioner, members of the Commission, representatives at the Bar table, my family, friends, thank you
for attending and making this day a memorable one.

| feel deeply honoured to be appointed as a member of this Commission. For the last 27 years as a union official with the
CPSU/CSA, | have been privileged to have had the opportunity to work on behalf of working people, particularly those who serve
the community of Western Australia. In this role, | was an advocate for good government and in particular the Executive Branch of
government, being the department and agencies that put laws and policies into operation.

My appointment to the role of Commissioner will now involve me in a different branch of government concerning the resolution of
disputes independently and impartially, a function more of the judicial branch of the government. | believe in this doctrine of
separation of powers in our democracy so as to prevent the abuse of power and safeguard freedom for all and | have considerable
respect for the role of this Commission in our society.

The establishment of special tribunals in Australia for industrial relations purposes had its origins in the major strikes of 1890s.
The struggles between capital and organised labour caused widespread dislocation and distress. The damage done to the social and
economic fabric of the colonial society led to a growing community belief that if employers and unions could not resolve their
disputes then they should be required in the public interest to submit their competing claims to an independent third party for
arbitration. This public interest remains important today, as does the public interest in ensuring equality in the workplace and that
employment practices are fair.

I look forward to making a positive contribution to this responsibility vested in my commission. During this period of transition,
many people have encouragingly expressed their trust and confidence in my capacities to undertake my new role. | will do my very
best to live up to your kind words.

I thank those at the Bar table for your words of welcome and best wishes and your counsel in your submissions. | have appreciated
the warm welcome from the members of the Commission and | would particularly like to thank Chief Commissioner for the support
and guidance provided this week, my first week, all members and staff of the Commission. The registrar and staff in the
department have been very helpful and considerate.

Thank you to Dave, Jo, Rikki, Mel, Michael, Kylie and Jacqui(?) for being some of the best work colleagues anybody could ever
have and for continuing to be some of the best friends anybody could have. Thank you to friends and my extended blended family
for keeping it real and thank you for - to Joshua and Brian for your support and encouraging me to take this big leap.

Thank you.
SCOTT CC: Thank you.
Thank you, all. We'll adjourn.
AT 9.22 AM THE MATTER WAS ADJOURNED ACCORDINGLY
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AWARDS/AGREEMENTS AND ORDERS—Variation of—

2019 WAIRC 00318

APPLICATION TO VARY THE ENGINE DRIVERS' (GENERAL) AWARD TO ENSURE THAT PAYMENT OF
WAGES FOR HOURS IN EXCESS OF 38 PER WEEK COMPLIES WITH STATUTORY MINIMUM REQUIREMENTS

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES COMMISSION'S OWN MOTION
APPLICANT
-v-
(NOT APPLICABLE)
RESPONDENT
CORAM CHIEF COMMISSIONER P E SCOTT
DATE WEDNESDAY, 26 JUNE 2019
FILE NO/S APPL 46 OF 2018
CITATION NO. 2019 WAIRC 00318
Result Award varied
Order

HAVING heard Dr T Dymond on behalf of UnionsWA, Mr K Black on behalf of Chamber of Commerce and Industry WA and Mr
B Entrekin on behalf of the Minister for Commerce and Industrial Relations, the Commission, pursuant to the powers conferred
under the Industrial Relations Act 1979, and by consent, hereby orders -

THAT the Engine Drivers' (General) Award be varied in accordance with the following Schedule and that such variations
shall have effect from the beginning of the first pay period commencing on or after Wednesday, 26 June 2019.
(Sgd.) P E SCOTT,

[L.S] Chief Commissioner.
SCHEDULE
Clause 19 — Wages: Delete this clause and insert the following in lieu thereof:
19. - WAGES

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated Safety
Net Adjustment Principle.

These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees since
1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an industrial
agreement.

Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.

(1) Classification: Wage Supplementary Safety Total Per Week
Per Payments Per Net $ Adjustments $
Week $ Week $
(a) Turbine Driver 345.30 16.80 403.60 765.70
(b) Steam Engine Drivers:
(i) whose work requires 1st or 2nd class certificate 341.30 16.80 407.10 765.20
(ii) whose work requires a 3rd class certificate 765.20
I Internal Combustion Engine Drivers:
(i) 180 kW brake power or over 344.20 16.80 404.20 765.20

(ii) 35 KW brake power or over but under 180 kW

brake power 765.20
(iii) under 35 kW brake power 765.20
(d) Electric Motor Attendant:

(i) on motors over 180 kW power 339.60 16.80 408.80 765.20
(ii) on motors 70 kW power to 180 kW power 765.20

inclusive
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(1) Classification:—continued Wage Supplementary Safety Total Per Week
Per Payments Per Net $ Adjustments $
Week $ Week $
(iii) on motors under 70 kW power 765.20
Where an employee attends two or more motors
he/she shall be paid at a rate calculated on the
aggregate KW power of such motors.
Note: KW power shall be that shown on the maker’s
nameplate.
(e) Greaser or Qiler 765.20
(f) Fireperson:
(i) Attending one boiler 765.20
(ii) attending two or more boilers 765.20
(9) Trimmer 765.20
(h) Scotch Derrick Crane Driver 347.40 16.80 403.70 767.90
(i) Overhead electric crane driver who requires a 765.20
certificate under the Inspection of Machinery Act '
(j) Mobile Crane Driver
(i) lifting capacity up to and including 5 tonnes 339.60 13.80 411.80 765.20
gié)tgr]t:]r;g capacity over 5 tonnes but not exceeding 344.10 16.80 404.30 765.20
g(l)l)t(::]Tensg capacity over 10 tonnes but not exceeding 349.90 19.90 404.00 773.80
%/)ttl)lr:‘::gsg capacity over 20 tonnes but not exceeding 360.20 2310 404.70 788.00
é\g tlcl)::;% capacity over 40 tonnes but not exceeding 366.30 26.00 405.20 797 50
(vi) lifting capacity in excess of 80 tonnes 373.90 28.00 405.70 807.60
(k) Excavator Driver:
(i) up to.5m3 350.00 19.90 404.10 774.00
(ii) over.5 m3 and up to and including 2.25m 3 353.30 21.50 404.30 779.10
(iii) over 2.25 m3 364.00 24.80 405.10 793.90
(I) Tractors - while using power operated
attachments:
(i) up to 35 kW brake power 765.20
(i) over 35 kW brake power to 70 kW brake power 344.20 16.80 404.20 765.20
géevg:/er 70 kKW brake power to 110 kW brake 350.00 19.90 404.10 774.00
(iv) over 110 kW brake power 353.30 21.50 404.30 779.10
(m) Loader, front end or overhead - Appropriate
Tractor Margin
(n) Grader self propelled
(i) over 70 kW brake power 364.00 24.80 405.10 793.90
(ii) 35 to 70 KW brake power inclusive 353.30 21.50 404.30 779.10
(iii) under 35 kW brake power 350.00 19.90 404.10 774.00
2) Additions to Weekly Wage Rates
(a) An Engine Driver, Electric Motor Attendant or Fireperson engaged as hereinafter specified shall have his/her
wage increase as follows:
Per
Week$
(i) Attending to refrigerating and/or air compressor or compressors $24.44
(i) Attending to an electric generator or dynamo exceeding 10 kw capacity $24.44
(iii)  Attending to switchboard where the generating capacity is 350 kw or over $7.78
(iv)  An Engine Driver who attends a boiler or boilers $24.44
(b) Employees employed on boiler cleaning inside the boiler of flues of combustion chamber shall be paid an
additional rate of $1.20 per hour whilst so engaged.
3) Industry Allowance
(a) In addition to the rates prescribed in this clause an amount of $21.28 per week shall be paid to employees

engaged under this award in rock quarries, limestone quarries and sand pits to compensate for dust and climatic
conditions when working in the open and for deficiencies in general amenities and facilitates. Provided that
employees in the limestone quarries of Cockburn Cement Ltd shall be paid an amount of $0.52 per hour in lieu

of the $21.28 referred to in this subclause.

(b) (i) In addition to the rates prescribed in this clause a driver of an overhead electric crane, mobile crane,
front end loader or tractor, employed by Cockburn Cement Limited shall, subject to as hereinafter

provided, be paid an allowance of $0.21 per hour.
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(i) The allowance prescribed in this paragraph is to compensate for the extra duties, including servicing
and re-fuelling of machines, associated with the work practices of Cockburn Cement Limited and
shall be paid for each hour worked in a quarry, or for each hour worked elsewhere on shifts other than
day shift Monday to Friday.

4) Subclauses (4) and (5) apply whenever a State Wage Case decision is issued by the Commission, increasing adult rates of
pay in State awards by a flat dollar amount.

(5) The State Wage Case increase is to be applied to adult weekly rates of pay in this award in accordance with the following
formula:

Step 1: Divide the flat dollar increase by 38 (and round to the nearest cent)
Step 2: Multiply the figure calculated in Step 1 by 40
Example: The Commission awards an $18.00 per week increase to adult weekly rates of pay
Step 1 = $18.00 +38 = $0.47
Step 2 = $0.47 x 40 = $18.80
In this example adult weekly rates of pay would be increased by $18.80 per week.
Schedule ""C" - 38 Hour Week Provisions: Delete this clause and insert the following in lieu thereof:
SCHEDULE "C" - 38 HOUR WEEK PROVISIONS
1.- APPLICATION
1) The provisions of this schedule apply to all employees to whom this award applies.

(2) The provisions of this schedule apply in substitution for corresponding provisions of this award or where there is no
corresponding provision in addition to the provisions of this award.

AWARDS/AGREEMENTS AND ORDERS—Application for variation of—
No variation resulting—

2019 WAIRC 00315

APPLICATION TO VARY THE PRISON OFFICERS' AWARD TO ENSURE THAT PAYMENT OF WAGES FOR
HOURS IN EXCESS OF 38 PER WEEK COMPLIES WITH STATUTORY MINIMUM REQUIREMENTS

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES COMMISSION'S OWN MOTION
APPLICANT
-v-
(NOT APPLICABLE)
RESPONDENT
CORAM CHIEF COMMISSIONER P E SCOTT
DATE TUESDAY, 25 JUNE 2019
FILE NO/S APPL 37 OF 2018
CITATION NO. 2019 WAIRC 00315
Result Application Dismissed
Order

On 28 June 2018, this application was created on the Commission's Own Motion pursuant to s 40B of the Industrial Relations Act
1979 for the purpose of ensuring that payment of wages for hours in excess of 38 hours per week in the Prison Officers' Award (the
Award), complies with the statutory minimum requirements as set out in the Minimum Conditions of Employment Act 1993.

On 31 July 2018, notice was published on the Commission's website and sent to the parties of the Award. The notice noted that,
should anyone object to the Award being amended or wish to be heard regarding the proposed amendment, they should advise the
Registrar in writing no later than 7 September 2018.

On 1 September 2018, notice of the proposed Award amendment was published in the Weekend West Newspaper. It was noted that,
should anyone object to the Award being amended or wish to be heard regarding the proposed amendment, they should advise the
Registrar in writing no later than 21 September 2018.

On 11 March 2019, a minute of proposed order was sent to the section 50 parties and the parties were asked to respond 18 March
2019.



99 W.ALG.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 651

On 21 June 2019, a for mention hearing was convened.

HAVING heard Mr B Entrekin and Ms C Pickering on behalf of the Minister, the Commission has formed the view that the Prison
Officers' Award does not require amendment to ensure that the rates of pay do not fall below the State Minimum Wage due to the
Award prescribing a 40 hour week. Therefore, The Commission, pursuant to the powers conferred under the Industrial Relations

Act 1979 hereby orders -

THAT the application be and is hereby dismissed.

(Sgd.) P E SCOTT,

[L.S] Chief Commissioner.
INDUSTRIAL MAGISTRATE—Claims before—
2019 WAIRC 00342
WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATES COURT
CITATION 2019 WAIRC 00342
CORAM INDUSTRIAL MAGISTRATE D. SCADDAN
HEARD THURSDAY, 30 MAY 2019
DELIVERED THURSDAY, 4 JULY 2019
FILE NO. M 126 OF 2018
BETWEEN BERNARD CHIPADZA
CLAIMANT
AND
FREO GROUP PTY LTD
RESPONDENT
CatchWords INDUSTRIAL LAW - Preliminary issue — Determination of the enterprise agreement
applicable to the claimant’s employment — Application of section 58 of the Fair Work Act
2009 (Cth)
Legislation Fair Work Act 2009 (Cth)
Instrument Freo Group Pty Ltd Wheatstone Project Agreement 2013

Case(s) referred to
in reasons

Result
Representation:
Claimant
Respondent

Freo Group Pty Ltd Maintenance and General Services Agreement 2016
Freo Group Pty Ltd Kwinana and Welshpool Transport and Stores Agreement 2014

Construction, Forestry, Maritime, Mining and Energy Union v Hay Point Services Pty
Ltd [2018] FCA 182

WorkPac Pty Ltd v Skene [2018] FCFA 131

City of Wanneroo v Holmes (1989) 30 IR 362

Amcor Limited v Construction, Forestry, Mining and Energy Union (2005) 222 CLR 241
Kucks v CSR Ltd (1996) 66 IR 182

Re Harrison; Ex Parte Hames [2015] WASC 247

Project Blue Sky Inc v Australian Broadcasting Authority (1998) 194 CLR 355

Alcan (NT) Alumina Pty Ltd v Commissioner of Territory Revenue (2009) 239 CLR 27
Commissioner of Taxation v Consolidated Media Holdings Ltd (2012) 250 CLR 503
Preliminary issue resolved

Mr. P. Mullally (agent)
Ms J. Flinn (of counsel) as instructed by MinterEllison

REASONS FOR DECISION

1 Freo Group Pty Ltd (the Respondent) employed Bernard Chipadza (the Claimant) in various roles from 2009. On 26
September 2015, the Claimant was offered employment as a mechanical fitter on the Wheatstone Project where the applicable
enterprise agreement was the Freo Group Pty Ltd Wheatstone Project Agreement 2013 (approved by the Fair Work
Commission on 9 July 2013) (EBA 2013).
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2 The nominal expiry date for EBA 2013 was 9 July 2017, although EBA 2013 would continue to operate beyond the nominal
expiry date until it was replaced or terminated in accordance with the Fair Work Act 2009 (Cth) (FWA).

The Claimant commenced work on the Wheatstone Project in October 2015.

On 12 August 2016, the Fair Work Commission approved the Freo Group Pty Ltd Maintenance and General Services
Agreement 2016 which operated from 19 August 2016 (EBA 2016).

5 On 12 November 2016, the Respondent notified the Claimant that the Respondent’s contract on the Wheatstone Project would
finish by 31 December 2016. Consistent with the terms of the offer of employment, the Claimant was also informed that his
employment on the Wheatstone Project would end at the same time and there was an opportunity to transfer his employment
on the Wheatstone Project to Bechtel.

6 On 13 November 2016, the Claimant lodged an expression of interest seeking employment with Bechtel but he was not offered
employment. The Respondent offered the Claimant three further positions (not on the Wheatstone Project), which were not
accepted by the Claimant.

7  The Claimant resigned from his employment on 6 December 2016 with a finish date on 22 December 2016. The Respondent’s
contract on the Wheatstone Project terminated on 31 December 2016.

8 Itisunnecessary at this stage to reconcile the parties’ position with respect to the cessation of the Claimant’s employment.
Determination of a Preliminary Issue

9 The parties agree that there is a preliminary issue for determination which may resolve the Claimant’s claim alleging the
Respondent breached cl 20.8 of the EBA 2016 by failing to pay redundancy pay and cl 18.1 of the EBA 2016 by failing to pay
in lieu of notice (and thereby contravening s 50 of the FWA).

10 The preliminary issue to be determined is the application of s 58 of the FWA to EBA 2013 and EBA 2016 and determining
whether EBA 2013 or EBA 2016 applies to the Claimant at the time of the cessation of his employment.

11 The Claimant contends that EBA 2016 applies to the Claimant:

. when the Respondent notified the Claimant on 12 November 2016 that its contract was to end on the Wheatstone
Project, and thereafter EBA 2013 ceased to have any application to the Claimant;

. any future offers of employment by the Respondent came within EBA 2016; and
. section 58 of the FWA does not apply because EBA 2013 was not part of any employment relationship.
12 The Respondent contends that EBA 2013 applies to the Claimant:

. where pursuant to s 58 of the FWA only one enterprise agreement can apply to an employee and a later agreement
cannot apply if the earlier agreement has not yet passed its nominal expiry date; and

o because EBA 2013 applied to, and covered, the Claimant where his employment end date was on or around 22
December 2016 and EBA 2013 expired on 9 July 2017.

Application of Section 58 of the FWA to EBA 2013 and EBA 2016
13 Section 58 of the FWA provides:
Only one enterprise agreement can apply to an employee

1) Only one enterprise agreement can apply to an employee at a particular time.
General rule—Ilater agreement does not apply until earlier agreement passes its nominal expiry date
) If:
(@) an enterprise agreement (the earlier agreement) applies to an employee in relation to particular employment;
and

(b) another enterprise agreement (the later agreement) that covers the employee in relation to the same
employment comes into operation; and

(c) subsection (3) (which deals with a single-enterprise agreement replacing a multi-enterprise agreement) does
not apply;

then:
(d) if the earlier agreement has not passed its nominal expiry date:

(i) the later agreement cannot apply to the employee in relation to that employment until the earlier agreement
passes its nominal expiry date; and

(if)  the earlier agreement ceases to apply to the employee in relation to that employment when the earlier
agreement passes its nominal expiry date, and can never so apply again; or

(e) if the earlier agreement has passed its nominal expiry date—the earlier agreement ceases to apply to the
employee when the later agreement comes into operation, and can never so apply again.

Special rule—single-enterprise agreement replaces multi-enterprise agreement
14 Section 58(3) of the FWA has no applicability to the Claimant’s case.

15 Pursuant to s 51(1) of the FWA, ‘[a]n enterprise agreement does not impose obligations on a person, and a person does not
contravene a term of an enterprise agreement, unless the agreement applies to the person’.
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16

17

18

19

20

21

22

23

An enterprise agreement applies to an employee, employer or employee organisation if: (a) the agreement is in operation; and
(b) the agreement covers the employee, employer or organisation; and (c) no other provision of the FWA provides, or has the
effect, that the agreement does not apply to the employee, employer or organisation.!

The reference to an enterprise agreement applying to an employee is a reference to the agreement applying to the employee in
relation to particular employment.?

In terms of particular employment, the Explanatory Memorandum to the Fair Work Bill 2009 (at [205]) says:

This means that, if a national system employee has more than one job, each job is treated separately in determining the
effect of an award or agreement on the employee’s entitlements in relation to each job. For instance, the rule that only
one enterprise agreement can operate in relation to a person at a particular time (in reference to s 58 of the FWA) does
not mean that two agreements cannot cover, or apply to, an employee in relation to two different jobs.

An enterprise agreement covers an employee or employer if the agreement is expressed to cover (howsoever described) the
employee or the employer.® A reference in the FWA to an enterprise agreement covering an employee is a reference to the
agreement covering the employee in relation to particular employment.*

An enterprise agreement ceases to operate on the earlier of the day on which a termination of the agreement comes into
operation under s 224 or s 227 of the FWA or the day on which s 58 of the FWA first has the effect that there is no employee
to whom the agreement applies.®

The applicable principles for interpreting an enterprise agreement were referred to in Construction, Forestry, Maritime,
Mining and Energy Union v Hay Point Services Pty Ltd [2018] FCA 182 [8] by reference to WorkPac Pty Ltd v Skene
[2018] FCFA 131, and in summary include:

. the interpretation of an enterprise agreement begins with consideration and ordinary meaning of the words used,
read as a whole and in context;®

. the interpretation turns on the language of the particular agreement, understood in light of its industrial context and
purpose, and must not be interpreted in a vacuum divorced from industrial realities;”

. industrial agreements are made for various industries in the light of the customs and working conditions of each and
they are frequently couched in terms intelligible to the parties but without the careful attention to form and
draftsmanship that one expects to find in an Act;?

. narrow and pedantic approaches to the interpretation of an award are misplaced and a purposive approach to
interpretation is appropriate;® and

. an instrument should be construed as a whole construction that makes the various parts of an instrument
harmonious.°

Similar principles apply in respect to statutory construction. The starting point to determine the meaning of a statutory
provision is the text of the statute, having regard to context in which the text appears and the general purpose and policy of the
legislation.*! Extrinsic materials cannot be relied upon to displace the clear meaning of the language contained in the text of the
legislation.’? Where only one meaning is reasonably open on the language of a provision, the court must adopt that meaning.?
Where more than one meaning is reasonably open, the court may adopt that meaning which best achieves the purpose or object
of the statutory provision. The court must always consider context and extrinsic material in the first instance regardless of
whether ambiguity appears on the face of the legislation.'

The applicable clauses of EBA 2013 and EBA 2016 are attached in Schedule 1 of these reasons.

EBA 2013

24

25

26
27

28

29

The combined effect of clauses 2 and 3(1) of EBA 2013 is that EBA 2013 is binding upon the Respondent, employees
employed by the Respondent who are employed in the classifications in cl 9 of EBA 2013 performing work at the on-site
construction work for the Wheatstone Project.

Clause 3(2) of EBA 2013 outlines areas to which EBA 2013 does not apply, which have no effect in respect of the Claimant’s
claim.

As previously identified, the nominal expiry date for EBA 2013 was 9 July 2017.

The Claimant was employed as a mechanical fitter on the Wheatstone Project and, as such, performed work within the
classification of “Trade & Technical Classifications’ in cl 9 of EBA 2013.

Therefore, EBA 2013 was in operation at the time of the Claimant’s employment with the Respondent and EBA 2013 was
expressed to cover (by being binding upon) the Respondent and the Claimant in relation to particular employment, namely as a
mechanical fitter on the Wheatstone Project.

Accordingly, pursuant to s 51 of the FWA, EBA 2013 applied to the Respondent and the Claimant in relation to particular
employment, namely as a mechanical fitter on the Wheatstone Project.

EBA 2016

30

Clause 1.2 of EBA 2016 provides that EBA 2016 covers the Respondent and each employee engaged under the mechanical
and general services classification structure referred to in Schedule 1 employed in Freo Group Pty Ltd branches and associated
projects throughout Australia (save that for the general services classification an exception arises where the scope of the Freo
Group Pty Ltd Kwinana and Welshpool Transport and Stores Agreement 2014 applies).



654 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 99 W.ALG.

31
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37

If, for the purposes of resolving the preliminary issue, it is assumed the Claimant’s classification comes within Schedule 1,
‘Mechanical Trade Person’, a difficulty arises as to identifying what the Claimant was engaged to do in relation to EBA 2016.

In November and December 2016, the Claimant was working on the Wheatstone Project. His employment ceased just prior to
the Respondent’s contract ending on the Wheatstone Project. There was no other employment to which the Claimant had
thereafter been engaged, because no offer of employment had either been offered to, or accepted by, the Claimant.

To the extent that the Claimant says that EBA 2016 took over from EBA 2013 while he was employed on the Wheatstone
Project, s58 of the FWA is determinative where an earlier agreement applies to an employee in relation to particular
employment.

In the Claimant’s case, EBA 2013 applied to him in relation to particular employment (as a mechanical fitter on the
Wheatstone Project) and the nominal expiry date did not pass (cease) until 9 July 2017. EBA 2016 came into operation on 19
August 2016, but, arguably, did not cover the Claimant for the same employment, even if it covered the Claimant at all.

However, even if EBA 2016 covered the Claimant, pursuant to s 58(d)(i) of the FWA the later agreement cannot apply to the
Claimant until the earlier agreement passes its nominal expiry date.

Therefore, in terms of it applying to or covering the Claimant, in the first instance EBA 2016 did not cover or apply in relation
to the same employment relevant to the Claimant. There was no job, in the present or in the future, to which EBA 2016 applied
where EBA 2013 applied and covered the Claimant in relation to particular employment.

Secondly, s 58(d)(i) of the FWA gives effect to EBA 2013 as the enterprise agreement to operate first in time to the Claimant
while he was employed by the Respondent on the Wheatstone Project unless the nominal expiry date had passed, which it had
not.

Outcome

38

D.

Having regard to the operation of s 58 of the FWA, and the relevant clauses in EBA 2013 and EBA 2016 in the context of the
particular employment relevant to the Claimant in November and December 2016, | find that EBA 2013 covered the Claimant
and applied to his employment by the Respondent on the Wheatstone Project.

SCADDAN

INDUSTRIAL MAGISTRATE

1 Section 52(1) of the FWA.

2 Section 52(2) of the FWA.

3 Section 53(1) of the FWA.

4 Section 53(6) of the FWA.

5 Section 54(2) of the FWA.

6 City of Wanneroo v Holmes (1989) 30 IR 362 at 378.

7 Amcor Limited v Construction, Forestry, Mining and Energy Union (2005) 222 CLR 241 [2] and Holmes at 378.
8 Holmes at 378.

9 Kucks v CSR Ltd (1996) 66 IR 182; Amcor Ltd v CFMEU [2005] HCA 10.

10 Re Harrison; Ex Parte Hames [2015] WASC 247 [50].

11 Project Blue Sky Inc v Australian Broadcasting Authority (1998) 194 CLR 355.

12 Alcan (NT) Alumina Pty Ltd v Commissioner of Territory Revenue (2009) 239 CLR 27.
13 Commissioner of Taxation v Consolidated Media Holdings Ltd (2012) 250 CLR 503.

14 Alcan (NT) Alumina Pty Ltd.

Schedule |

Freo Group Pty Ltd Wheatstone Project Agreement 2013

2. PARTIES AND PERSONS BOUND

This Agreement shall be binding upon:

Free Group Pty Ltd (“the Company"); and

Employees of the Company employed in the classifications set out in Clause 9 of this Agreement and performing work
falling within the Application of this Agreement; and

The Australian Workers' Union.
3. APPLICATION OF AGREEMENT
(1)  This Agreement shall apply to the on-site construction work for the Wheatstone Project (the Project) at Ashburton North

near Onslow.
(2)  Provided that the Agreement shall not apply to:
©) Maintenance, upgrades, preparatory works, minor works, shut down and associated work undertaken to

Chevron Australia Pty Ltd;
(b) The transport of personnel to and from the Project;
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(c) Deliveries of materials and equipment to and from the Project;
(d) The construction, maintenance or upgrades of off-site infrastructure (for example roads, power and
communication systems which service the Site);
(e) Off-site manufacture and off-site fabrication associated with the Project;
Freo Group Pty Ltd Maintenance and General Services Agreement 2016
1. Parties and Persons Bound
1.1 This agreement shall be known as the Freo Group Pty Ltd Maintenance and General Services Agreement 2016.
1.2. The Agreement covers:
1.2.1. Freo Group Pty Ltd (Employer) and;
1.2.2. Each employee engaged under the mechanical classification structure referred to in Schedule 1
— Classifications of Employment and Performance Recognition (Employees) employed in FG
branches and associated projects throughout Australia.
1.2.3. Each employee engaged under the general services classification structure referred to in

Schedule 1 - Classifications of Employment and Performance Recognition (Employees)
employed in FG branches and associated projects except for circumstances where the scope of
Freo Group Pty Ltd Kwinana and Welshpool Transport and Stores Agreement 2014 is
applicable.

2019 WAIRC 00284
WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATES COURT

CITATION 2019 WAIRC 00284
CORAM INDUSTRIAL MAGISTRATE D. SCADDAN
HEARD WEDNESDAY, 17 APRIL 2019
DELIVERED THURSDAY, 13 JUNE 2019
FILE NO. M 85 OF 2018
BETWEEN ALASTAIR ENKEL
CLAIMANT
AND
WE R FINANCE PTY LTD (ACN 137 850 714)
FIRST RESPONDENT
HARRY CHARLES ROSS
SECOND RESPONDENT
CatchWords INDUSTRIAL LAW - Modern award coverage — Finance and associated industries —
Classification within Banking, Finance and Insurance Award 2010 [MAO000019] -
Contravention of terms of a modern award on minimum pay; overtime; penalty rates and
annual leave — Contravention of National Employment Standards and Fair Work Act 2009
(Cth) — Liability of Director — Application of civil pecuniary penalty
Legislation Fair Work Act 2009 (Cth)
Fair Work Regulations 2009 (Cth)
Instruments Banking, Finance and Insurance Award 2010 [MA000019]

Case(s) referred to
in reasons

Becherelli v Mediterraneus Pty Ltd trading as Lucioli [2017] WAIRC 65
Amcor Ltd v CFMEU [2005] HCA 10
Australian Building & Construction Commissioner v Abbott (No 4) [2011] FCA 950

BHP Steel (RP) Pty Ltd t/as BHP Reinforcing Products v ABB Engineering
Constructions Pty Ltd [2001] WASCA 294

Briginshaw v Briginshaw [1938] HCA 34

City of Wanneroo v Australian Municipal, Administrative, Clerical Services Union
(2006) 153 IR 426

Commercial Properties Pty Ltd v Italo Nominees Pty Ltd (unreported, Fct Sct of WA, 16
December 1988)
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Construction, Forestry, Mining and Energy Union v Director of the Fair Work Building
Industry Inspectorate (as successor to the Australian Building and Construction
Commissioner) [2012] FCAFC 178

Devonshire v Magellan Powertronics Pty Ltd (2013) 275 FLR 273

Director of Fair Work Building Industry Inspectorate v Linkhill Pty Ltd (No7) [2013]
FCCA 1097

Fair Work Ombudsman v Aussie Junk Pty Ltd (In Liquidation) & Anor [2011] FMCA
391

Fair Work Ombudsman v Bird (No.2) [2012] FMCA 312

Fair Work Ombudsman v Complete Windscreens (SA) Pty Ltd [2016] FCCA 621

Fair Work Ombudsman v Devine Marine Group Pty Ltd [2014] FCA 1365

Guirguis v Ten Twelve Pty Ltd & Anor [2012] FMCA 307

James Turner Roofing Pty Ltd v Peters [2003] WASCA 28

Jarrett FM in Abigroup Contractors Pty Ltd v CFMEU & Ors [2012] FMCA 820 (No.2)
Kucks v CSR Ltd (1996) 66 IR 182

Laws v Australian Broadcasting Tribunal (1990) 93 ALR 435

Linkhill Pty Ltd v Director, Office of the Fair Work Building Industry Inspectorate
[2015] FCAFC 99

Logan and Otis Elevator Company [1997] IRCA 200
Mildren and Anor v Gabbusch [2014] SAIRC 15
Potter v Fair Work Ombudsman [2014] FCA 187

Re Warden Heaney SM; Ex parte Flint v Nexus Minerals NL (unreported, FCt SCt of
WA, 26 February 1997)

Transport Workers Union of Australia v Coles Supermarkets Australia Pty Ltd [2014]
FCAFC 148

Ware v O’Donnell Griffin (Television Services) Pty Ltd [1971] AR (NSW) 18
Yorke v Lucas [1985] HCA 65

Result : Claim proven in part

Representation:

Claimant : Mr D. Scaife (of counsel) from Eureka Lawyers
Respondent : Mr G. McCorry (agent)

REASONS FOR DECISION

Introduction

1

Alastair Enkel was employed by We R Finance Pty Ltd (the Company) from 15 March 2017 to 30 October 2017. Mr Enkel
was employed as either a ‘Level 3’ finance and insurance trainee or consultant (depending on the contract of employment). He
claims $49,115.67 from the Company, alleged to be wages, overtime hours worked, accrued annual leave (including loading)
and superannuation on all ordinary time earnings, to which he is entitled under the provisions of the Banking, Finance and
Insurance Award [MA000019] (the Banking Modern Award).

Mr Enkel claims the Company contravened the National Employment Standards (NES) under the Fair Work Act 2009 (Cth)
(FWA) and the Banking Modern Award in failing to pay him the entitlements referred to above and failing to comply with
certain other provisions of the FWA. Arising from this, Mr Enkel also claims a pecuniary penalty for contraventions of the
FWA and pre-judgment interest.

Harry Charles Ross (Mr Ross) is a director of the Company and Mr Enkel claims that he aided, abetted, counselled or procured
the Company’s alleged contraventions and/or was directly or indirectly involved in the Company’s alleged contraventions
contrary to s 550(1) of the FWA.

The Company and Mr Ross (the Respondents) dispute the claim. First, the Respondents deny the Banking Modern Award (or
any award) applied in circumstances where the Company is not an employer within banking, finance and insurance industry,
but provides labour on an on-hire basis to car dealerships to process the finance and insurance contracts made between car
dealerships, vehicle purchasers and finance providers. To that end, the Respondents say Mr Enkel’s role was to complete
documents on behalf of the car dealerships and vehicle purchasers and submit the documents to a finance or insurance
provider.

Secondly, the Respondents dispute the span of hours Mr Enkel says he worked and the Respondents claim that Mr Enkel was
paid all entitlements owed under the relevant employment contracts.
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Thirdly, at the end of Mr Enkel’s evidence, the Respondents made a ‘no case to answer’ submission on the basis that there was
no evidence of the industries to which the Banking Modern Award applied and no evidence of the Company’s business within
any relevant industry.

In Schedule 1 of this decision | have set out the law relevant to the jurisdiction, practice and procedure of this court in
determining this case. Relevant to matters identified under the heading, ‘Jurisdiction’ in Schedule 1 of this decision, | am
satisfied: the Company is a corporation to which paragraph 51(XX) of the Constitution applies and it is a ‘national system
employer’; Mr Enkel was an individual who was employed by the Company and is a “national system employee’.

There are six issues for determination:

(@) the Respondents’ ‘no case to answer’ submission dismissing the claim, which necessarily involves determining the
principle issue of:

(i) whether Mr Enkel and the Company were covered by the Banking Modern Award (or no award).
Schedule 2 of this decision contains the relevant extracts of the Banking Modern Award. For the reasons
set out below, | conclude that Mr Enkel and the Company were covered by the Banking Modern Award
and that, as a result of the FWA, this award applied to Mr Enkel’s employment. Further to that conclusion,
the Respondents’ ‘no case to answer’ submission is dismissed;

(b) what was the appropriate classification of Mr Enkel under the Banking Modern Award. This issue is arguably less
contentious than the first given the Respondents’ primary contention is the Banking Modern Award does not apply
and consequently the Respondents’ have ‘no case to answer’. However, it is relevant for the purposes of calculating
entitlements. For the reasons set out below, | conclude that the appropriate level of classification from the levels set
out in Schedule 2 of the Banking Modern Award is a Level 2 employee from 15 March 2017 to 26 May 2017 and a
Level 3 employee from 27 May 2017 to 31 October 2017;

(c) what are Mr Enkel’s entitlements under the terms of the Banking Modern Award and FWA given the terms of the
award concerning minimum weekly wages, ordinary hours of work, overtime, penalties and annual leave loading. |
must also determine whether the entitlement of Mr Enkel under the Banking Modern Award and FWA ought to be
reduced on account of any payments made by the Company to Mr Enkel (i.e. on account of retainer payments,
commission and locum payments). For the reasons set out below | conclude that, compared to his entitlements
under the Banking Modern Award and FWA, the Company has underpaid Mr Enkel the sum of $14,326.11 and
must now pay him that amount;

(d) what, if any, contraventions of the FWA have occurred;

(e) whether Mr Ross was involved in the Company’s alleged contraventions for the purposes of s 550(1) of the FWA;
and

(f)  the payment of a pecuniary penalty (if any).

First Issue - The Respondents’ ‘“No Case to Answer’ Submission

9
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The Respondents’ ‘no case to answer’ submission is predicated on:

a.  there being no evidence before the court of what industries the Banking Modern Award is intended to cover within
the meaning of cl 4.2 of the Banking Modern Award. That is, if Mr Enkel relies upon the Company carrying on a
‘broking’ business within the meaning of cl 4.2 of the Banking Modern Award and, therefore, the Company was
covered by the award and the award applied to Mr Enkel, it was incumbent upon Mr Enkel to lead evidence proving
this to the requisite standard®. The Respondents’ claim Mr Enkel did not do so; and

b.  having regard to Mr Enkel’s evidence, the court is unable to make relevant findings of fact concerning the industries
covered by the Banking Modern Award, whether the Company carried on business in one of the industries referred
to in cl 4.2 (whether ‘broking’ or some other industry) or whether the award applied to Mr Enkel’s employment.

In response, Mr Enkel says that the Respondents’ ‘no case to answer’ submission is misconceived having regard to the test
enunciated in Transport Workers Union of Australia v Coles Supermarkets Australia Pty Ltd [2014] FCAFC 148 (Siopis,
Buchanan and Flick JJ) as it relates to the interpretation of modern award clauses.

That is, Mr Enkel contends the court does not require evidence to discern the objective meaning of the words used in cl 4.2 of
the Banking Modern Award ‘having regard to the context in which they appear and the purpose they are intended to serve’.
Thus Mr Enkel is not required to lead evidence of what is meant by the various industries referred to in cl 4.2, which Mr Enkel
submits is a matter of construction for the court.

Thereafter, and once the court has construed the meaning of the industries referred to in cl 4.2 of the Banking Modern Award,
Mr Enkel concedes it is necessary to consider the evidence and to make findings concerning the business of the Company and
consequently if the Company is covered by cl 4.2 (if possible) and the role performed by Mr Enkel in that business.

The interpretation of an award begins with consideration of the natural and ordinary meaning of the words used.? An award is
to be interpreted in light of its industrial context and purpose, and must not be interpreted in a vacuum divorced from industrial
realities.> An award must make sense according to the basic conventions of English language.* Narrow and pedantic
approaches to the interpretation of an award are misplaced.®
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15
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Having regard to these principles of award construction, | do not agree with the Respondents’ submission as it relates to the
requirement to lead evidence of the meaning of the various industries referred to in cl 4.2 of the Banking Modern Award.
While Mr Enkel is required to lead evidence to prove his claim on the balance of probabilities, it is in relation to the point
referred to in paragraph 11 and not in relation to evidence of the meaning of the words in cl 4.2 of the Banking Modern Award.

There is clearly commonality of issues between the Respondents’ ‘no case to answer’ submission and the substantive claim.

The Respondents’ reference to a ‘no case to answer’ submission is more familiar in the criminal jurisdiction which is made by
an accused at the end of the prosecution case. In criminal proceedings, if the no case submission is rejected the accused still
retains the choice to give evidence and/or adduce evidence in their defence. In civil proceedings, ‘the general rule is that the
court should decline to rule on a submission of no case to answer unless the party making it elects to call no evidence’.® After
making enquiries, the Respondents confirmed that they did not intend to adduce, nor did they adduce, evidence in defence of
the claim and that their defence of the claim was the ‘no case to answer’ submission.

Construction of cl 4.2 of the Banking Modern Award

Award Coverage
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A modern award made by the Fair Work Commission does not impose an obligation or give an entitlement unless the award
applies to the employer and the employee: s 46 of the FWA. An award applies to the employer and the employee if the award
covers each of them: s 47 of the FWA. An award covers an employer and an employee if the award is expressed to cover each
of them: s 48(1) FW Act. It follows that the starting point to determine award coverage are the words of the award itself. More
specifically, it is ‘the objective meaning of the words used (in the relevant award) bearing in mind the context in which they
appear and the purpose they were intended to serve': Transport Workers Union of Australia [22].

Clause 4.1 of the Banking Modern Award provides that:

This industry award covers employers throughout Australia who are engaged in the banking, finance and insurance
industry in respect of work by their employees in a classification in this award and those employees to the exclusion of
any other modern award.

Clause 4.2 of the Banking Modern Award defines ‘banking, finance and insurance industry’ to mean:

the industries of banking, lending, loaning, providing credit, investment, finance, superannuation, all forms of
insurance, credit unions, building societies, financial intermediaries ,trustee creditors and agencies, money market
dealers, credit or charge card institutions, wool broking, agribusiness and services to the above industries such as
broking, trading, debt recovery, financial consulting, valuation, money changing, data processing, transaction
accounts, telephone enquiries and transaction processing.

Clause 4.3 of the Banking Modern Award excludes from cover:
a. anemployee excluded by the FWA,;

b.  employees who are covered by a modern enterprise award, or an enterprise instrument, or employers in relation to
those employees;

c. employees who are covered by a State reference public sector modern award or a State reference public sector
transitional award, or employers in relation to those employees; or

d.  contract call centres covered by the Contract Call Centre Award 2010 [MA000023].
Clause 4.4 of the Banking Modern Award provides:

This award covers any employer which supplies labour on an on-hire basis in the industries set out in clause 4.2 in
respect of on-hire employees in classifications covered by this award, and those on-hire employees, while engaged in the
performance of work for a business in those industries. This subclause operates subject to the exclusions from coverage in
this award.

The natural and ordinary meaning of the words encompassing the types of industries referred to in cl 4.2 of the Banking
Modern Award is that they include industries involved in financial transactions or financial services, which may or may not
include money and involve commercial or personal transactions.” In addition, cl 4.2 also refers to services® to these industries
being services which support, assist or do work for the industries involved in financial transactions or financial services to
carry out their functions.®

One of the services referred to in cl 4.2 of the Banking Modern Award that supports or assists or does work for the industries is
‘broking’, which Mr Enkel submits is the service performed by the Company. Mr Enkel also submits that he engaged in
‘broking’ services and ‘transaction processing’ having regard to the work that he carried out while employed by the Company.

The Respondents contend that there is no evidence before the court which demonstrates to the requisite standard Mr Enkel’s
contention that the Company engaged in ‘broking’ because there is no evidence of what, in fact, constitutes ‘broking’ or if, in
fact, that is the service engaged in by the Company. The Respondents similarly contend in relation to ‘transaction processing’.
Further to that, the Respondents contend there is no evidence that even if the Company engaged in ‘broking’ on an on-hire
basis that the industry to which the on-hire labour was supplied was an industry referred to in cl 4.2 (that is, an industry
involved in financial transactions or financial services). The Respondents say Mr Enkel’s evidence demonstrates that he
provided services to car dealerships which are not industries referred to in cl 4.2 of the Banking Modern Award.

As outlined above, it is unnecessary for Mr Enkel to lead evidence of what constitutes ‘broking’ or ‘transaction processing’ for
the purposes of construing cl 4.2. The court can have regard to the ordinary meaning of the words in the context in which they
are used to discern the meaning of ‘broking’ and ‘transaction processing’. However, thereafter evidence is required of the
business the Company engaged in.
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The ordinary dictionary meaning of ‘broking’ is the business or service of buying and selling goods or assets for others.1® The
ordinary dictionary meaning of ‘transaction’ is an instance of buying or selling something or the action of conducting business
and ‘processing’ is a systematic series of mechanised operations that are performed in order to produce something. Thus
logically ‘transaction processing’ is a series of operations to produce something relevant to conducting business or buying or
selling something.

Therefore, the meaning of ‘broking’ in the context of cl. 4.2 of the Banking Modern Award include services that buy or sell
products on behalf of or relevant to the industries involved in financial transactions or financial services. Further, the meaning
of ‘transaction processing’ includes producing by a series of operations something relevant to the buying and selling of
products in financial transactions or financial services.

Accordingly, to resolve the Respondents’ ‘no case to answer’ submission - similar to identifying the relevant award (if any)
and determining the appropriate classification of Mr Enkel’s position — it is necessary to consider the evidence and to make
findings on the industry applicable to the Company (if possible) and the role performed by Mr Enkel in that business.
Specifically, on Mr Enkel’s evidence, did the Company engage in the buying or selling of products on behalf of or relevant to
industries involved in financial transactions or financial services or engage in services relevant to the buying and selling of
products in financial transactions or financial services?

Is the Company in an industry referred to in cl 4.2 or provide a service that supported, assisted or did work for the industries

referred to in cl 4.2?

Evidence
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In February 2017, Mr Enkel applied for a position advertised by the Company on the ‘SEEK” website. Following an interview
with Mr Ross and Andrew Thornton, Finance Manager with Westside Auto, Mr Enkel was offered and accepted a position of
Finance and Insurance Consultant with the Company. The parties signed a contract of employment on or around 10 March
2017 (the Employment Contract).*'Schedule 2 of the Employment Contract included a retainer payment of $25,000 per annum.

Following a traineeship period of approximately ten weeks, a new schedule to the Employment Contract was provided where
Mr Enkel was now to earn commission in addition to the retainer referred to in the Employment Contract. Mr Enkel no longer
has a copy of the updated schedule.

On or around 11 September 2017, the parties signed an updated contract of employment (the Updated Employment
Contract).'?

Schedule 2 of the Updated Employment Contract included base remuneration of $30,000 per annum (plus superannuation),
$150 (including superannuation) for relief cover and commission.

According to Mr Enkel the locum payment of $150 was for the inconvenience of having to attend at another car dealership to
carry out the exact same duties he would have been expected to carry out at Westside Auto in Bentley.

The Employment Contract and the Updated Employment Contract do not refer to the duties, skills or functions that Mr Enkel
was expected to perform.

Mr Enkel commenced work on 15 March 2017 and was located at Westside Auto. From August 2017, Mr Enkel worked at
other car dealerships in Rockingham, Mandurah and Cannington.

The work carried out by him included selling finance and insurance products to customers purchasing vehicles from a car
dealership, providing customers with details of a lender or insurer suitable for their needs, conducting an initial assessment of
whether insurance products were or were not suitable, assessing customers’ personal financial documents, providing forms to
process applications, assisting customers to fill in forms for applications for finance and insurance, checking personal
identification, witnessing signatures, collating forms, uploading forms to the relevant lender or insurer and general
administrative duties. Mr Enkel did not sell cars.’®

Mr Enkel has limited knowledge of the commercial arrangement or the business administration of the Company. He
understood the car dealerships charged a commission on any of the finance and insurance products Mr Enkel sold while
working out of their premises.*

Mr Enkel also relies on ‘admissions’ made by the Respondents to the amended originating claim that the Company provided
labour ‘on an on-hire basis to car dealerships to process the finance and insurance contracts made between the car
dealerships, vehicle purchasers and finance providers’.*® Further, reference is made to ‘admissions’ by the Respondents that
Mr Enkel met with customers to discuss options and products for vehicle finance and insurance, processed applications for
vehicle finance and insurance and did administrative work incidental to this.'6

A defence (or response in this court) not verified on oath and not required to be verified generally does not amount to an
assertion of belief in the correctness of the facts pleaded. The traditional principle is that assertions made in pleadings do not
amount to admissions®’. Pleadings should not be treated in the same way as any other form of admission, when they are not
required to be verified, where the function and object of the defence or response is to outline the party’s case and define the
issues to be tried. A defendant or respondent is entitled to put a claimant to proof of his or her cause of action and to raise
alternative matters of defence which may possibly answer the claimant’s claim, without asserting in an absolute sense the truth
or correctness of the particular matters pleaded.'®

Accordingly, | do not accept that the matters raised in the Respondents’ amended response (specifically in paragraphs 3 and 8)
necessarily constitute admissions in the manner sought to be relied upon by Mr Enkel.

The function of a finance and insurance consultant is to carry out a series of steps to ultimately submit finance applications for
customers [of car dealers] to a lender or insurer on behalf of the Company. The tasks performed by a finance and insurance
consultant in discharging this function are described by Mr Enkel in paragraphs [45] to [62] of exhibit 1 where he describes in
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general terms the process undertaken in assessing, preparing and submitting vehicle finance documents for a customer’s
finance application on a lender’s on-line portal. This evidence was uncontroverted.

For my purposes, identifying the relevant award (if any) and the appropriate classification, it is sufficient to make the findings
below on the tasks of a finance and insurance consultant in the position of Mr Enkel during the relevant period. Finance and
insurance consultants:

a. communicated with customers introduced to them by a car dealership sales representative where the customer
needed finance or insurance for a vehicle they were purchasing;

b.  took the customer through the Company credit guide and other credit documents, explained the Company’s role in
sorting out finance to purchase a vehicle and explained the steps involved in submitting a finance application;

c.  gathered all necessary information from a customer to support a finance application and assisted where necessary to
fill in the application;

d. carried out a preliminary assessment of whether the loan applied for was suitable or unsuitable and discussed and
sold particular insurances to the customer;

e.  once completed, lodged the finance application on a lender’s on-line portal; and
f. completed other administrative duties where required, including selling ‘aftercare’ products.

The time involved by a finance and insurance consultant in the respective tasks outlined above is difficult to quantify with
accuracy, save that the selling of ‘aftercare’ products did not form a significant part of Mr Enkel’s duties.!® | infer that tasks b,
¢ and d comprised most of Mr Enkel’s work time.

Mr Enkel carried out the functions and tasks (i.e. his work) at various car dealerships. Mr Enkel’s remuneration was initially a
retainer of $25,000 when he was a trainee?® and later a retainer of $30,000 and commission structure of 12% with additional
1% if identified benchmarks were met.?!

Annexed to Exhibit 1 are several documents referred to by Mr Enkel as examples of the forms he used to carry out his tasks.
These include:

. a credit guide used by the Company with the Company’s logo. Included in the credit guide is reference to the
Company ‘[a]s a licensed credit assistance provider’ and being required ‘to give you a Credit Guide as soon as
practicable after it becomes apparent to us that we may provide assistance to you in relation to a credit contract’.
Further, it informs the applicant of commissions the Company may receive ‘from a licensee when we are acting as
a credit representative, or we pay to certain third parties’. Thereafter, the credit guide tells the applicant the type of
information it needs in order to ‘assess whether the loan or lease is not suitable’ and that the law requires the
Company to make reasonable inquiries about an applicant’s financial situation;?

. the credit guide also refers to a panel of lenders the Company sourced finance from and included ANZ Bank,
Capital Finance, Macquarie Leasing, Pepper Finance (to name a few);

. a credit proposal disclosure setting out the fees, charges and commission payable if the applicant proceeds with a
credit contract;?®

. offer of consumer vehicle purchase protection (insurances);?* and
. various vehicle finance documents completed by Mr Enkel while employed by the Company.®

Noting the Company did not lead any evidence to the contrary, the only reasonable inference open to be drawn from Mr
Enkel’s evidence and the documents annexed to exhibit 1, is that the Company provided a service in processing financial
applications between a vehicle purchaser and numerous financial organisations (including banks, lenders, finance companies
etc).

Whatever might have been the contractual arrangement between the Company and a particular car dealership is unknown. The
Company may have supplied labour on an on-hire basis to car dealerships. Equally the Company may have some other
contractual arrangement with car dealerships or finance organisation. In the absence of any evidence of whatever contractual
arrangement (if any) existed between the Company and the car dealerships, | am unable to making a finding of fact in this
regard.

Mr Enkel was employed by the Company and undertook work tasks and functions as an employee of the Company, including
that once a sales representative for a car dealership made a sale, the vehicle purchaser was introduced to Mr Enkel to source
vehicle finance and/or insurance to pay for the vehicle. Thereafter, there was a relationship between a vehicle purchaser and
the Company for the Company to source finance and process a finance application to one or more identified finance
organisations. The Company may have received commission for the provision of this service from lenders and the finance and
insurance consultant may have received commission for the successful acceptance of the finance application.

There is no reason why the provision of services of this type does not fall within the ordinary meaning of ‘banking, finance and
insurance industry’ as defined in the Banking Modern Award having regard to the scope of services contemplated in cl 4.2.

The Respondents’ contention that the Banking Modern Award does not cover the Company and Mr Enkel cannot succeed
given the interpretation of cl 4.2 of the Banking Modern Award and the evidence consistent with the Company’s role in
sourcing finance and insurance on behalf of the vehicle purchaser.

| am satisfied the Banking Modern Award covered Mr Enkel and the Company.
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52 Further to that, the Respondents’ ‘no case to answer’ submission must necessarily fail where there is evidence capable of
finding, on the balance of probabilities, that the Company provided a service to industries referred to in cl 4.2 of the Banking
Modern Award. Additionally, for reasons stated below the work undertaken by Mr Enkel in providing services to the industries
referred to in cl 4.2 is work in a classification in the Banking Modern Award. Therefore, the Banking Modern Award applied
to Mr Enkel and his employment with the Company.

53 It remains necessary to determine the appropriate classification of Mr Enkel’s position in the Banking Modern Award.
Second Issue - What was Mr Enkel’s Classification Under the Banking Modern Award?

54 The Banking Modern Award states that a full-time adult employee must be paid a minimum rate for their classification as set
out in an applicable table (cl 13.1 of the Banking Modern Award) and the classification structure and descriptors contained in
Schedule B.

55 Mr Enkel’s claim and the basis for his claim is that he was appropriately classified at ‘Level 2’ for the first 10 weeks of his
employment with the Company when he underwent a period of training and supervision as a financial and insurance
consultant. Thereafter, Mr Enkel says he was appropriately classified at ‘Level 3’ finance and insurance consultant, consistent
with the classification in the Updated Employment Contract and because he undertook the full range of duties unsupervised.

56 This aspect of the Mr Enkel’s claim was not the subject of any argument at the hearing as between the parties. However, for
the sake of completeness and because Mr Enkel carries the burden of proving his claim, | will consider whether Mr Enkel
comes within the classifications he relies upon.

57 It is necessary to focus on the skills, duties and tasks required of a finance and insurance consultant to successfully carry out
the functions required of a finance and insurance consultant by the Company, namely, to do whatever is reasonably necessary
to process a finance application for a vehicle purchaser.

58 The following principles, drawn from decided cases, are relevant to determining the appropriate classification of Mr Enkel’s
position:

. ‘Where the particular issue is whether an employee is engaged in a particular classification or class of work, then
the Court takes a practical approach and will consider the aspect of the employee’s employment which is the
principal or major or substantial aspect.’

Fair Work Ombudsman v Complete Windscreens (SA) Pty Ltd [2016] FCCA 621 [27]; Director of Fair Work Building
Industry Inspectorate v Linkhill Pty Ltd (No7) [2013] FCCA 1097; Logan and Otis Elevator Company, Moore J,
1997 IRCA 200 (20 June 1997).

. Determining the major or substantial aspect of an employee’s employment is ‘not merely a matter of quantifying the
time spent on the various elements of work performed...; the quality of the different types of work done is also a
relevant consideration’.

Ware v O’Donnell Griffin (Television Services) Pty Ltd [1971] AR (NSW) 18.

59 My view is that a comparison of the tasks performed by finance and insurance consultants, in accordance with my findings as
set out above at paragraphs 43 - 47, with the lists of indicative skills and duties set out in Schedule B suggests that the
appropriate classification of a finance and insurance consultant in the position of Mr Enkel was at the level of ‘Level 2’ for the
first 10 weeks of his employment while he was training and, thereafter, at the level of ‘Level 3° when he was working
unsupervised. However, | find that the 10 weeks ended on or around 26 May 2017 given the working week was from Saturday
to Friday (for reasons given below).

60 Initially the characteristics of the role performed by trainee finance and insurance consultants in processing of finance
applications is aptly captured at paragraph B.2 as performing ‘tasks and service requirements given authority within defined
limits and employer established guidelines, using a more extensive range of skills and knowledge at a higher level than in
Level 1°. Further, ‘employees are responsible for their own work which is performed within established routines, methods and
procedures’.

61 Mr Enkel’s evidence demonstrates that while he watched other employees or was supervised by them during the training
period, he also had contact with applicants and completed the application process under supervision.

62 Thereafter, the typical duties and skills required of an unsupervised finance and insurance consultant falls within the
descriptions at paragraph B.3: limited discretion in achieving task outcomes, a level of delegation and authority consistent with
the job function performed predominantly within established policies and guidelines, preparing reports within their own job
function.

63 Mr Enkel’s evidence demonstrates that after he completed the training period he was responsible for his own work and carried
out the full range of duties expected of him in his role.?”

Third Issue - What are Mr Enkel’s Entitlements Under the Banking Modern Award?

64 It follows from my conclusion with respect to the issues (above) that the Banking Modern Award applies to the parties and that
Mr Enkel’s entitlements will be determined as provided in that award as a ‘Level 2’ employee from 15 March 2017 to 26 May
2017 and as a ‘Level 3° employee from 27 May 2017 to 31 October 2017.
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The Banking Modern Award provides for:

. Minimum weekly wages as set out in cl 13. The weekly wage can be divided by 38 to calculate a minimum hourly
rate. In Schedule 2 to this judgment, at cl 13 of the Banking Modern Award, is each relevant iteration of cl 13
showing that the minimum hourly rate of pay for Mr Enkel was as follows:

. From 1/7/16 $20.61 and $21.77 (Level 2 and Level 3)
. From 1/7/17 $22.49 (Level 3)

. Ordinary hours to be worked at the times set out in cl 22.1 and cl 22.2. The span of ordinary hours under the
Banking Modern Award is 7.00 am to 7.00 pm Monday to Friday and 8.00 am to 12 noon on Saturday. However,
one night per week, as specified by the employer, the span of hours may be worked up to 9.00 pm (i.e. one night of
late night trading). Further the ordinary hours, exclusive of meal breaks, will be an average of 38 hours per week to
be worked on one of the provided basis in (a) to (d). Week means any five consecutive days to be worked Monday
to Friday, or five and a half consecutive days, Monday to Saturday.

. Overtime for hours calculated in accordance with cl 23.1 to be paid at: 150% for the first three hours and 200%
thereafter; 200% on a Saturday outside an employee’s weekly hours; 200% on a Sunday:

o From 1/7/16 150%: $30.91 and $32.65; 200%: $41.22 and $43.54 (Level 2 and
Level 3)
o From 1/7/17 150%: $33.73; 200%: $44.98 (Level 3)

. Annual Leave of four weeks for each year of service accrued progressively to be paid at the employee’s base rate
of pay for the ordinary hours of work (i.e. 38 per week) (see s 87 of the FWA) and an annual leave loading of
17.5% (or shift loadings and relevant weekend penalty rate whichever is great but not both) (see cl 24.3):

o From 1/7/16 $24.22 and $25.58 (Level 2 and Level 3)
o From 1/7/17 $26.42 (Level 3)

Hours worked, overtime and penalty calculations
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Mr Enkel made submissions on his entitlements and submitted calculations on those entitlements. An annexure to Mr Enkel’s
outline of opening submissions lodged on 16 April 2019 sets out his calculations based on the Banking Modern Award as a
‘Level 2" and ‘Level 3’ employee (Mr Enkel’s Calculations).

The Respondents did not lodge calculations in response. However, the Respondents submitted that Mr Enkel’s claim for
overtime cannot be made out where he cannot recall the exact hours worked, he has claimed time for rostered days off (where
he accepts he took rostered days off) and additional meal breaks on Wednesdays (where he accepts that he took meal breaks).
Further, Mr Enkel agreed he authorised the deduction of an over payment of $878.12 from his annual leave entitlements but
has failed to account for this in any calculation.

In addition to Mr Enkel’s Calculations, annexed to Exhibit 1 are payslips for the period 18 March 2017 to 15 September
2017,%8 a roster?® and PAYE payment summary for the financial year ending 30 June 2017.%°

These documents reveal that:
. from 15 March 2017 to 30 June 2017 Mr Enkel received $6,410 gross income (retainer only);

o from 30 June 2017 to 15 September 2017 Mr Enkel received $12,617.90 gross income (including $5,883.40 in
retainer, $4,484.50 in commission and $2,250 in locum payments);

. he had accrued 81.80 hours in annual leave entitlements;
. there is no income earnings provided for the period 15 September 2017 to 30 October 2017; and

. the retainer payment from 15 September 2017, after the Updated Employment Contract was signed, was $1,053.74
per fortnight.

According to Mr Enkel he worked at Westside Auto, Chrysler Jeep and Dodge, Mandurah Hyundai, Mandurah Nissan and
Southern Land Rover. He says he worked at Westside Auto from 15 March 2017 to sometime in August 2017 following which
he worked at the other car dealers according to the roster provided. Where his name is not mentioned on the roster he would
have been located at Westside Auto. He says he did relief work to cover other people’s leave and rostered days off.3!

Mr Enkel also had rostered days off but admitted they were not all included in exhibit 1. He said he had one rostered day off
per month, although | note the roster records two rostered days off in a month, but none in July 2017. | also note the roster
demonstrates that other people generally had two rostered days off per month. I further note the Employment Contract at cl 7.1
provides for a fortnightly rostered day off except ‘where a public holiday falls or personal leave is taken’. The same term is
not contained in the Updated Employment Contract.

Mr Enkel worked set times each week which may have varied slightly depending on which car dealership he was located at.3?

The Respondents chose not to lead evidence rebutting Mr Enkel’s evidence about the days, times and locations he says he
worked at. To the extent that Mr Enkel’s evidence was cross-examined it did not diminish the fact that he attended work on the
days and at the times and at the locations specified by him, save for the minor discrepancy regarding rostered days off.

As | alluded to during the hearing, a difficulty with Mr Enkel’s Calculations is that it appears it was prepared by Mr Enkel’s
counsel and is not referrable to any source documents verifying its contents. Notwithstanding this observation, when regard is
had to Mr Enkel’s evidence and the roster, Mr Enkel’s Calculations are consistent with the contents of both, save for the lack
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of inclusion of potentially one rostered day off in May 2017 and one or two rostered days off in July 2017. That is, save for a
minor discrepancy between Mr Enkel’s evidence and Mr Enkel’s Calculations as it relates to rostered days off and failing to
deduct an additional 30 minute meal break on Wednesdays, Mr Enkel’s Calculations are otherwise an accurate replication of
the days and hours worked at a location to that contained in Mr Enkel’s evidence. Further, it contains an allowance for meal
breaks as stated in Mr Enkel’s evidence.

75 Therefore, | am satisfied of the evidence provided by Mr Enkel in support of his claim and to the extent that there are minor
discrepancies (as outlined) these can be taken into account in determining the overall claim.

76 To that end, subject to two rostered days off in July 2017 and the additional 30 minute meal break on Wednesdays, | accept the
Mr Enkel’s Calculations as it relates to the total hours worked on particular days at particular locations and for convenience
this part of Mr Enkel’s Calculations is contained in Schedule 3 to these reasons.

77 However, the remainder of Mr Enkel’s Calculations purport to determine how the claim ought to be calculated and is
predicated on assumptions about the Banking Modern Award that | do not accept. That is, Mr Enkel’s Calculations calculates
his purported entitlement on the basis of additional time worked each day over an average of 7.6 hours per day. The difficulty
with this approach is that Mr Enkel never worked outside the span of ordinary hours, save for one hour on Saturdays and one
night per week on Wednesdays (which can be reasonably inferred was for late night trading).

78 Further, while he was contracted to work 38 hours per week in accordance with the Banking Modern Award, it is apparent he
was subject to a two-week cycle with respect to his pay and a two week notice period while on probation.®® Therefore, | find
that he worked a 76 hour work cycle within a two week period under cl 22.2(b) of the Banking Modern Award and that the
span of these hours was worked over five and a half days from Monday to Saturday. The fortnight period was from Saturday to
Friday.

79 Having regard to the preceding paragraphs, in Schedule 3 of this decision | have undertaken the calculations necessary to work
out Mr Enkel’s entitlement to ordinary pay, overtime and penalty payments over the total period of his employment by
application of the relevant rate of pay under the Banking Modern Award for ‘Level 2’ and ‘Level 3’ employee to the number
of hours worked. The result is that Mr Enkel’s entitlement to ordinary pay, overtime and penalty payments is:

Total: $42,201.56
Ordinary Pay, Overtime and Penalty Payments
Accrued annual leave and leave loading

80 The Company paid Mr Enkel $2,031.31 in accrued annual leave, which he says was without any leave loading. According to
the pay slips at 15 September 2017 Mr Enkel had accrued 81.80 hours of annual leave (see exhibit 1). It will be necessary to
re-calculate Mr Enkel’s entitlement based on the rate provided in the Banking Modern Award plus leave loading up to 30
October 2017. The result is:

Total: $2,153.64 (+$376.89) = $2,530.53%
Annual Leave entitlement

Total entitlements

81 Mr Enkel’s total entitlements are $44,732.09, being the combined total of Mr Enkel’s entitlements for ordinary pay, overtime
and penalty payments ($42,201.56) and annual leave ($2,530.53) from the above paragraphs.

Payments made by the Company to Mr Enkel on account of the Contract of Employment and Updated Contract of Employment

82 Mr Enkel’s submissions calculate the payment amounts paid by the Company to him over the period of his employment and
excluding superannuation payments as $28,097.42.

83 Schedule 3 of these reasons is the calculations of payment amounts by the Company, having regard to the payslips, the PAYE
summary and the roster. In respect of retainer payments from 16 September 2017 to 30 October 2017, | extended the retainer
payment from 15 September 2017 of $1,053.74 per fortnight to that period. I have also used the total payments referred to by
Mr Enkel in his submissions relating to total locum payments and total commission payments.3® In doing so, | note the
Company did not rely on evidence rebutting these amounts and | have had regard to all of the evidence and | am satisfied these
two payments are reasonable.

84 Having regard to the computations undertaken and represented in Schedule 3 of these reasons, the Company paid $29,186.01
to Mr Enkel.

85 Mr Enkel was cross-examined on the additional payment of $878.12 which he says he asked to be deducted from his
accumulated annual leave. However, the pay slips provided do not demonstrate any deduction and Mr Enkel could only say
that he thought it was deducted.

86 | do not accept that the additional payment of $878.12 was deducted by the Company as agreed. Further, | have also allowed
two days for rostered days off not attributed by Mr Enkel in his calculations. The rostered days off being paid at the base rate
of pay of $22.49 per hour for 15.2 hours ($341.85) in July 2017.

87 Therefore, the total amount paid by the Company was $30,064.13.
Outstanding balance of entitlements

88 Mr Enkel’s balance of outstanding entitlements is $14,326.11 (inclusive of $341.85 deduction for unclaimed rostered days off),
being the difference between the total entitlements of Mr Enkel’s of $44,732.09 (calculated above) and the amount paid by the
Company to Mr Enkel of $30,064.13 (calculated above) and this represents the amount to which Mr Enkel is entitled.
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89 The payments made by the Company to Mr Enkel were comprised of three components. First, a retainer of $25,000 per annum
and $30,000 per annum, secondly, a commission and thirdly a locum amount of $150 per day.

90 Mr Enkel concedes that the retainer and commission payments made to him are capable of set off against award entitlements
he says he is owed, pursuant to the ‘remuneration conditions’ in Schedule 2 of the Updated Employment Contract. However,
Mr Enkel says that the Company is unable to set off the locum payments because the remuneration conditions enables set off
of base remuneration and applicable commission and does not refer to locum payments where the locum payments are
identified as a separate amount payable.

91 The Respondents make no specific submission on this issue beyond suggesting that all payments are capable of set off [if the
Banking Modern Award is found to apply].

92 In a recent decision (Becherelli v Mediterraneus Pty Ltd trading as Lucioli [2017] WAIRC 65 [23]) Industrial Magistrate
Flynn noted that in Linkhill Pty Ltd v Director, Office of the Fair Work Building Industry Inspectorate [2015] FCAFC 99,
the Full Court of the Federal Court reviewed the law on this issue. The review included an assessment of the decision of the
WA Industrial Appeal Court (Anderson, Scott and Parker JJ) in James Turner Roofing Pty Ltd v Peters [2003] WASCA 28.
The judgment of North and Bromberg JJ placed emphasis on the following passage of the judgement of Anderson J from
James Turner Roofing:

The payment of an amount as wages for hours worked in a period can be relied on by the employer in satisfaction of an
award obligation to pay wages for that period whether in relation to wages for ordinary time, overtime, weekend penalty
rates, holidays worked or any other like monetary entitlement under the award. This is so, whether the payment of the
wages is made in contemplation of the obligations arising under the award or without regard for the award. However, if
a payment is made expressly or impliedly to cover a particular obligation (whether for ordinary time, overtime, weekend
penalty rates, fares, clothing or any other entitlement whether arising under the award or pursuant to the contract of
employment) the payment cannot be claimed as a set off against monies payable to cover some other incident of
employment. A payment made on account of say ordinary time worked cannot be used in discharge of an obligation
arising on some other account such as a claim for overtime. Whether or not the payment was for a particular incident of
employment will be a question of fact in every case [45].

93 In Linkhill Pty Ltd the joint judgment proceed to state:

[W]hat is required is a close correlation between the award obligation and the contractual obligation in respect of which
the payment was made. It is not the monetary nature of the payment made under the contract that must correlate with the
award. It is the subject matter of the contractual obligations for which the payment was made that must be examined and
be found to closely correlate with the obligations in the award said to be discharged by the payment. ... [98]

94 Applied to the facts of this case, Schedule 2 of the Updated Employment Contract included reference to base remuneration and
commission payments by the Company to Mr Enkel being in discharge of payments required by an award. The locum payment
was in reality a payment made to do the exact same job at a different car dealership and | do not accept that it was a separate
payment in the manner suggested by Mr Enkel. It was subject to superannuation and taxation, as indicated in the payslips. This
documentation is strongly suggestive that the locum payment was paid and received in discharge of any obligation to pay a
wage, overtime or penalty rates.

95 Accordingly, I do not accept Mr Enkel’s submission with respect to the locum payment and | find that it is capable of setting
off any award entitlements.

Determination of entitlements and interest

96 In the result, | am satisfied that Mr Enkel and the Company were covered by the Banking Modern Award and that his
appropriate level of classification was as a ‘Level 2’ and ‘Level 3’ employee. When applied to hours worked by Mr Enkel, and
given the terms of the Banking Modern Award concerning minimum weekly wages, ordinary hours of work, overtime,
penalties and annual leave loading, my finding is that he was underpaid by the Company in the amount of $14,326.11.

97 As a consequence of this determination, it follows that the Company is also required to pay such superannuation contribution
to a superannuation fund for the benefit of Mr Enkel. The amount of superannuation contribution to be determined following
further hearing from the parties.

98 Section 547(1)(2) of the FWA provides, in effect, that when making an order that an employer pay an amount to an employee,
the court ‘must, on application, include an amount of interest in the sum ordered unless good cause is shown to the contrary’. |
will hear from parties. If an application is made, the appropriate interest payable is 5.5% per annum® calculated from 31
October 2017 until judgement. The interest payable is at $2.16 per day. The total of interest payable is for 591 days totalling
$1,275.81.

Fourth Issue - Did the Company contravene the FWA?
99 Schedule 1 of this decision also sets out the law as it relates to contraventions of the FWA.

100 Having regard to the findings made with respect to the application of the Banking Modern Award, Mr Enkel’s classification
under the Banking Modern Award, his entitlements under the Banking Modern Award that applied to his classification and the
calculations in Schedule 3, the following findings apply to Mr Enkel’s employment by the Company:

Non-compliance with the NES in contravention of s 44 of the FWA

. while he was paid accrued untaken annual leave when he resigned, it was not the amount payable under the Banking
Modern Award had Mr Enkel taken that period of leave as required by s 90(2) of the FWA,;
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Non-compliance with the Banking Modern Award in contravention of s 45 of the FWA

. he was not paid the minimum weekly wage as required by cl 13 of the Banking Modern Award;

. he was not paid the appropriate amount in overtime for the hours worked when he worked in excess of 38 hours per
week as required by cl 23.1 by the Banking Modern Award;

. he was not paid annual leave loading of 17.5% on his accrued untaken annual leave as required by cl 24.3 of the
Banking Modern Award; and

. consequently on underpaid amounts, the requisite superannuation contributions to a superannuation fund for the
benefit of Mr Enkel was not made as required by cl 21.2 of the Banking Modern Award.

Other contraventions

101 Mr Enkel also claims the Company failed to ensure copies of the Banking Modern Award or the NES were available in any
form at any time and failed to make and keep records that included information prescribed by reg 3.32 and reg 3.34 of the Fair
Work Regulations 2009 (Cth) (FWR).

102 In his oral evidence, Mr Enkel said the Company never provided to him a copy of the Banking Modern Award or NES,
although he reluctantly conceded that he had free time at work and he had ready access to the internet where he could search
for the Banking Modern Award and/or NES.

103 Clause 5 of the Banking Modern Award provides that the ‘employer must ensure that copies of this award and the NES are
available to all employees to whom they apply either on a noticeboard which is conveniently located at or near the workplace
or through electronic means, whichever makes them more accessible.’

104 Does access to a computer and the internet discharge the requirement under the Banking Modern Award for the employer to
ensure the award and NES are available to all employees? Clause 5 of the Banking Modern Award places an obligation on the
employer via the words the ‘employer must ensure’. Thereafter, the employer has a choice, depending on the accessibility, of
either a notice board or electronic means in respect of the provision of copies of the award and NES. Further, whatever choice
the employer makes the copies must be accessible to all employees.

105 The employer’s choice is likely to be dictated by the type of workplace. That is, if all employees work at a desk and have a
computer, it is likely to be more accessible for copies of the award and NES to be located as an icon on the computer desktop
or in a shared public folder on the computer. If all the employees work in the field or a workshop, it is likely to be more
accessible for copies of the award or NES to be in the common lunchroom on a noticeboard.

106 In Mr Enkel’s case he worked at various car dealerships but had access to a computer and the internet, therefore it was
arguably more convenient for the Banking Modern Award and NES to be made accessible electronically, whether by email,
desktop icon or shared public folder. What did not discharge the employer’s obligation, however, is merely providing a
computer and then expecting the employee to do their own ‘Google’ search. The Banking Modern Award does not cast the
onus on the employee to hunt for their conditions of employment but requires the employer to ensure copies of the award and
NES are available.

107 Therefore, it was not sufficient for the Company to provide to Mr Enkel, without more, a computer and access to the internet.
The Company could have, by way of example, emailed Mr Enkel a copy of the Banking Modern Award and NES, filed it
under a public folder on a computer drive or put it has an icon on the computer desktop. Any of these things (and possibly
others) would have, in my view, discharged the Company’s obligation under cl 5 of the Banking Modern Award.

108 Accordingly, | find the Company did not comply with cl 5 of the Banking Modern Award in contravention of s 45 of the FWA.
109 Regulation 3.32 of the FWR provides:

For subsection 535(1) of the Act, a kind of employee record that an employer must make and keep is a record that
specifies:

(a) the employer's name; and

(b) the employee's name; and

(c) whether the employee's employment is full-time or part-time; and

(d) whether the employee's employment is permanent, temporary or casual; and

(e) the date on which the employee's employment began; and

(f) on and after 1 January 2010--the Australian Business Number (if any) of the employer.
110 Regulation 3.34 of the FWR provides:

For subsection 535(1) of the Act, if a penalty rate or loading (however described) must be paid for overtime hours
actually worked by an employee, a kind of employee record that the employer must make and keep is a record that
specifies:

(a) the number of overtime hours worked by the employee during each day; or
(b) when the employee started and ceased working overtime hours.

111 Mr Enkel was not aware of what records were kept by the Company and the only Company records tendered into evidence
were the Employment Contract, Updated Employment Contract and payslips.
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112 In respect of the records required by reg 3.32 of the FWR, Mr Enkel says that the payslips, Employment Contract and Updated
Employment Contract do not specify whether his employment was permanent, temporary or casual. While the Employment
Contract and Updated Employment Contract refer to Mr Enkel as “full time’, neither of these documents, nor the payslips,
specify his employment as permanent, temporary or casual.

113 In respect of the records required by reg 3.34 of the FWR, having regard to the findings made with respect to the number of
hours worked by Mr Enkel (detailed in Schedule 3) and the Company’s failure to pay overtime in accordance with the Banking
Modern Award (also evidenced in the payslips where no overtime/penalty rates are detailed), it is reasonable to infer the
Company did not make and keep a record of the overtime hours worked as required by reg 3.34 of the FWR.

114 Accordingly, | find the Company did not comply with reg 3.32 and reg 3.34 of the FWR in contravention of s 535(2) of the
FWA.

Fifth Issue - Was Mr Ross involved in the Company’s Contraventions of the FWA?

115 Liability for contravening any of the civil remedy provisions of the FWA can attach to the director of a corporate employer or
anyone else involved in a contravention. A person who is involved in the contravention is subject to the same civil penalties as
the contravener.

116 Section 550 of the FWA provides:
550 Involvement in contravention treated in same way as actual contravention

1. A personwho is involved in a contravention of a civil remedy provision is taken to have contravened that
provision.

2. A personis involved in a contravention of a civil remedy provision if, and only if, the person:
(a) has aided, abetted, counselled or procured the contravention; or
(b) has induced the contravention, whether by threats or promises or otherwise; or

(c) has been in any way, by act or omission, directly or indirectly, knowingly concerned in or party to the
contravention; or

(d) has conspired with others to effect the contravention.

117 The intent of an accessory is found in their knowledge or belief that they are assisting or encouraging a primary offender to do
something, which goes to make up the facts which constitute the relevant contravention.

118 Directors and others who are directly involved in the day to day management of a company may be personally liable for any
breach of the FWA committed by the corporation. In most instances liability attaches because such a person will have been
found to have been knowingly concerned in the contravention.

119 In Fair Work Ombudsman v Bird (No.2) [2012] FMCA 312 [6], Smith FM said that it was significant to the question of
accessorial liability that Mr Bird was the sole director and secretary of the company which was liable for primary
contraventions under the FWA. Mr Bird was held to be a person ‘involved in” all of the employer’s contraventions, including
the underpayment of wages, because he had day-to-day control and supervision over the relevant company’s affairs and
finances.

120 In Fair Work Ombudsman v Aussie Junk Pty Ltd (In Liquidation) & Anor [2011] FMCA 391 a sole director was ordered to
pay a civil penalty of $72,000 for being involved in the company’s breaches by failing to pay employees their entitlements. His
Honour Neville FM found the director to be liable because:

a.  he had knowledge of the facts and matters constituting the contravention by virtue of his position as a sole director
and company secretary of the employer;

b.  he was the person solely responsible for determining and setting wage rates and conditions for the employees;

c. he did not take any steps to increase pay rates for employees at all during the course of the Fair Work
Ombudsman’s investigation;

d.  he was aware, before the commencement of the proceedings, that the employees entitlements were outstanding to
the relevant employees;

e.  hehad control of the company’s finances; and
f. he was the person with the authority to direct payment of outstanding entitlements.

121 The fact that a person is the sole director does not however necessarily mean that he or she is personally liable for the
company’s contravention of the FWA. The level of control and management of the particular director in question will be a
significant consideration (see Guirguis v Ten Twelve Pty Ltd & Anor [2012] FMCA 307).

122 In Potter v Fair Work Ombudsman [2014] FCA 187 a company director, Mrs Potter, was partially successful in appealing
against a finding that she was an accessory in the company’s failure to pay correct wages to staff. The case concerned a call
centre that failed to pay correct wages to its employees. Mrs Potter was aware that the company’s employees were likely to be
covered by an award or enterprise agreement but wrongly decided that no award applied and caused the company to pay its
employees under a defective workplace agreement.

123 The Federal Circuit Court imposed penalties against Mrs Potter on the basis that she was ‘knowingly concerned’ in the
company’s underpayments even if she did not know that the employees were being paid less than what was required. She was
found personally liable as an accessory to the company’s contraventions of the FWA because she was responsible for deciding
each employee’s wages.
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124 On appeal, the Federal Court noted that to be ‘knowingly concerned’ in the company’s contraventions of the FWA, the alleged
accessory must have actual knowledge of the essential facts that constituted the contravention. Mere ignorance of the law may
not be sufficient to attract personal liability. The Court held that Mrs Potter could only be personally liable for the company’s
underpayment if she had known the correct award that applied to the employees. As that was not the case throughout the
employment, Mrs Potter’s appeal against the contraventions was partially successful. However, she was still held liable for
underpayments made after she received professional advice that the award did apply.

125 The decision in Potter departs from previous authorities where company directors with control over staff wages have been held
to be personally responsible for underpayments regardless of whether they knew that a particular award or enterprise
agreement applied to staff or that particular staff were being underpaid.

126 In the present matter, Mr Enkel’s evidence concerning the involvement of Mr Ross in the Company’s contraventions is that Mr
Ross interviewed him (along with Andrew Thornton from Westside Auto) in February 2017 where Mr Ross introduced himself
as the “director and owner’ of the Company.®® Thereafter, Mr Ross informed Mr Enkel he was accepted for the position and
signed the Employment Contract and Updated Employment Contract as a director of the Company.

127 In addition, after 10 weeks of training with principally Mr Thornton, Mr Ross carried out a role play scenario with Mr Enkel
where at the end Mr Ross said Mr Enkel was ready and provided him with an updated schedule to the Employment Contract.®

128 Mr Enkel tendered his resignation to Mr Ross and Mr Ross told him to finish on 30 October 2017 to facilitate the payment of
commission payments.*°

129 It is not clear from Mr Enkel’s submissions the basis upon which he says Mr Ross is liable under s 550 of the FWA. To the
extent | can discern, it appears that Mr Enkel alleges that Mr Ross was knowingly concerned in the contraventions, such
knowledge to be inferred from Mr Enkel’s evidence and ‘admissions’ made in the Respondents’ response. For reasons already
given | do not accept the contents of the Respondents’ response as admissions for establishing the truth or facts as asserted by
Mr Enkel. There is also scant reference in Mr Enkel’s amended statement of claim to Mr Ross “aiding, abetting, or procuring’
such contraventions. Mr Enkel bears the onus of proving his contentions.

130 On Mr Enkel’s contention the only reasonable inference to be drawn on the found facts is that Mr Ross had actual knowledge
of the essential facts that constituted the contravention, rather than being merely ignorant of the law. In my view, the founds
facts taken from Mr Enkel’s evidence falls short of drawing the only reasonable inference sought to be drawn by him. That is, |
am satisfied that the evidence is also, arguably, capable of drawing an alternative inference, that being Mr Ross was ignorant of
the law. Mr Enkel’s evidence goes no further than demonstrating the personal interaction he had with Mr Ross in an interview,
in signing employment contracts where Mr Ross is a director of the Company, and during a role play. In my view, this does not
establish to the requisite standard, even by inference, Mr Ross was knowingly concerned in the contraventions in the manner
provided for in s 550(1) and (2) of the FWA.

131 In the alternative, Mr Enkel contends the only reasonable inference to be drawn on the found facts is that Mr Ross ‘aided,
abetted, counselled or procured’ the contraventions.

132 In Yorke v Lucas [1985] HCA 65 the High Court of Australia considered the meaning of ‘aided, abetted and procured’. It held
that ‘aiding and abetting’ in the context of criminal proceedings refers to a person who is present at the time of the commission
of an offence whereas ‘procuring’ refers to a person who, although not present at the commission of the offence, is an
accessory before the fact.

133 In Jarrett FM in Abigroup Contractors Pty Ltd v CFMEU & Ors [2012] FMCA 820 (No.2) the court referred to the
Macquarie dictionary to define ‘aid’. It defines aid as ‘to afford support or relief to, to provide support’. ‘Abet’ is defined to
mean ‘to urge on, to incite, instigate, to encourage’.

134 In Guirguis the court observed that one ‘procures a contravention if he or she causes it to be committed, persuades the
principal to commit it, or brings about its commission’. The second respondent’s conduct in merely organising the claimant’s
pay cannot be said to provide support to the contraventions. He in no way urged, incited, instigated or encouraged the
contraventions.

135 Having regard to what was said in Potter, I conclude that the necessary intent of an accessory is found in their knowledge or
belief that they are assisting, encouraging or causing a primary offender to do something which goes to make up the relevant
contraventions. Such participation must be intentional and aimed at the commission of a contravention, albeit not the specific
contravention.

136 As indicated earlier, the alternate inference capable of being drawn on the found facts is that Mr Ross was ignorant of the law,
which arguably gives rise to a lack of intent on his part that the Company pay Mr Enkel anything but his correct entitlements.
Support for this view can be found in Mr Enkel’s payslips and employment contracts where the Company, to that extent, was
transparent about what it did pay Mr Enkel, albeit | have found it paid him erroneously. | am not satisfied Mr Ross has aided,
abetted or procured the contraventions committed by the Company.

137 Accordingly, | am not satisfied the claim against Mr Ross pursuant to s 550(1) of the FWA is proven to the standard required.
Issue Six — Penalties and Orders

138 Mr Enkel claims compensation for loss and damage arising from the breaches of the FWA and Banking Modern Award
pursuant to s 545(3) of the FWA.

139 This court does not make orders for compensation for loss and damage under s 545(3),*! but may order an employer to pay an
amount to, or on behalf of, an employee if the court is satisfied that:

a.  the employer was required to pay the amount under the FWA or a fair work instrument (the Banking Modern
Award); and
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b.  the employer has contravened a civil remedy provision by failing to pay the amount.

140 In this case, notwithstanding Mr Enkel’s erroneous nomenclature of the orders capable of being made by this court but where
he referenced the correct section of the FWA, | make orders requiring the Company to pay the following amounts to Mr Enkel
where | am satisfied that the Company is required to pay these amounts under the FWA or the Banking Modern Award and the
Company has contravened a civil penalty provision by failing to pay the amount:

e  $13,826.89 in ordinary pay, overtime and penalty rates;*
U $499.22 in accrued untaken annual leave and annual leave loading;*® and
. to be determined in relation to superannuation contributions to a superannuation fund for the benefit of Mr Enkel.**
141 1 also make an order for pre-judgment interest of $1,275.81 if sought by the claimant.
142 1 will now hear from the parties concerning the issue of penalties and other orders.
D SCADDAN
INDUSTRIAL MAGISTRATE

Schedule I: Jurisdiction, Practice and Procedure of the Industrial Magistrates Court (WA) under the Fair Work Act 2009
(Cth): Alleging Contravention of Modern Award

Jurisdiction

[1] Anemployee, an employee organization or an inspector may apply to an eligible state or territory court for orders regarding a
contravention of the civil penalty provisions identified in s 539(2) of the FWA.

[2] The Industrial Magistrates Court (WA) (IMC), being a court constituted by an industrial magistrate, is ‘an eligible State or
Territory court’: FWA, s 12 (see definitions of ‘eligible State or Territory court’ and ‘Magistrates Court’); Industrial Relations
Act 1979 (WA), sections 81 and 81B.

[3] The application to the IMC must be made within six years after the day on which the contravention of the civil penalty
provision occurred: FWA, s 544,

[4] The civil penalty provisions identified in s 539 of the FWA include the terms of a modern award where the award applies to
give an entitlement to a claimant employee and to impose an obligation upon a respondent employer: FWA, s 45 and s 46. The
award applies if it covers the employee and the employer and there are no relevant statutory exceptions (e.g. high income
employees, for example $138,900 per annum from 1 July 2016): FWA, s 47. The award covers the employee and the employer
if it is expressed to cover the employee and the employer: FWA, s 48(1).

[5]1 An obligation upon an ‘employer’ covered by an award is an obligation upon a ‘national system employer’ and that term,
relevantly, is defined to include ‘a corporation to which paragraph 51(xx) of the Constitution applies’: FWA, s 42, s 47, s 14
and s 12. An entitlement of an employee covered by an award is an entitlement of an ‘employee’” who is a ‘national system
employee’ and that term, relevantly, is defined to include ‘an individual so far as he or she is employed by a national system
employer’: FWA, s 42, s 47 and s 13.

Contravention

[6] Where the IMC is satisfied that there has been a contravention of a civil penalty provision, the court may make orders for an
employer to pay to an employee an amount that the employer was required to pay under the modern award: FWA, s 545(3)(a).

[7]1 The civil penalty provisions identified in s 539 of the FWA include:

e  The National Employment Standards set out in Part 2-2 of the FWA: FWA, s 539 and s 44(1). Those standards include
obligations of employers to employees with respect to annual leave as set out sections 86 to 94 of the FWA.

e  Other terms and conditions of employment as set out in Part 2 - 9 of the FWA, s 539; s 323, s 325 and s 328. Those terms
and conditions include obligations of employers to employees with respect to the method and frequency of amounts
payable in relation to the performance of work including payments of incentive based payments and bonuses: FWA,

5 323(1).

e An ‘employer’ has the statutory obligations noted above if the employer is a ‘national system employer’ and that term,
relevantly, is defined to include ‘a corporation to which paragraph 51(xx) of the Constitution applies’: FWA, s 14 and
s 12. The obligation is to an ‘employee’ who is a ‘national system employee’ and that term, relevantly, is defined to
include “an individual so far as he or she is employed by a national system employer’: FWA, s 13.

[8] Where the IMC is satisfied that there has been a contravention of a civil penalty provision, the court may make orders for:

e Anemployer to pay to an employee an amount that the employer was required to pay under the FWA: FWA, s 545(3).

e  Anperson to pay a pecuniary penalty: FWA, s 546.

In contrast to the powers of the Federal Court and the Federal Circuit Court, an eligible state or territory court has no power to
order payment by an entity other than the employer of amounts that the employer was required to pay under the FWA. For
example, the IMC has no power to order that the director of an employer company make payments of amounts payable under
the FWA: Mildren and Anor v Gabbusch [2014] SAIRC 15.

Burden and standard of proof

[9] In an application under the FWA, the party making an allegation to enforce a legal right or to relieve the party of a legal
obligation carries the burden of proving the allegation. The standard of proof required to discharge the burden is proof ‘on the
balance of probabilities’. In Miller v Minister of Pensions [1947] 2 All ER 372, 374, Lord Denning explained the standard in
the following terms:

It must carry a reasonable degree of probability but not so high as is required in a criminal case. If the evidence is such
that the tribunal can say 'we think it more probable than not' the burden is discharged, but if the probabilities are equal it
is not.
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[10] In the context of an allegation of the breach of a civil penalty provision of the FWA it is also relevant to recall the observation
of Dixon J said in Briginshaw v Briginshaw [1938] HCA 34; (1938) 60 CLR 336:

The seriousness of an allegation made, the inherent unlikelihood of an occurrence of a given description, or the gravity of
the consequences flowing from a particular finding are considerations which must affect the answer to the question
whether the issue has been proved to the reasonable satisfaction of the tribunal. In such matters ‘reasonable satisfaction’
should not be produced by inexact proofs, indefinite testimony, or indirect inferences [362].
[11] Where in this decision | state that 'l am satisfied' of a fact or matter | am saying that 'l am satisfied on the balance of
probabilities' of that fact or matter. Where | state that 'l am not satisfied' of a fact or matter | am saying that 'l am not satisfied
on the balance of probabilities' of that fact or matter.

Accessorial liability under the Fair Work Act 2009 (Cth)
[12] Section 550 of the FWA provides:

Involvement in contravention treated in same way as actual contravention
(1) A person who is involved in a contravention of a civil remedy provision is taken to have contravened that
provision.

(2) A nperson is involved in a contravention of a civil remedy provision if, and only if, the person:
(a) has aided, abetted, counselled or procured the contravention; or
(b) has induced the contravention, whether by threats or promises or otherwise; or
(c) has been in any way, by act or omission, directly or indirectly, knowingly concerned in or party to the

contravention; or
(d) has conspired with others to effect the contravention.
[13] Decisions on this (or a comparable) provision have established the following principles:

A. Section 550 is in the same or similar form as the accessorial provision of other legislation, including s 75B of the
Trade Practices Act 1974 (Cth) (now see the definition of ‘involved’ in the Australian Consumer Law Decisions on
those provisions provide guidance to interpreting s 550 of the FWA not least because Parliament is assumed to have
appreciated the effect those decisions when enacting s550 of the FWA.

See Australian Building & Construction Commissioner v Abbott (No 4) [2011] FCA 950 [188] (Gilmour J);
Devonshire v Magellan Powertronics Pty Ltd (2013) 275 FLR 273; 231 IR 198; [2013] FMCA 207.

B. In order to establish whether any individual respondent was involved in a contravention, it is necessary to examine
the state of mind of each respondent separately in relation to each alleged contravention.

See Construction, Forestry, Mining and Energy Union v Director of the Fair Work Building Industry
Inspectorate (as successor to the Australian Building and Construction Commissioner) [2012] FCAFC 178 [38].

C. The respondent must intentionally participate in the contravention and to form the requisite intent the respondent
must have knowledge of the essential matters which go to make up the contravention, whether or not the respondent
knows that those matters amount to a contravention.

See Director of the Fair Work Building Industry Inspectorate (as successor to the Australian Building and
Construction Commissioner) at [38].

D. What constitutes ‘the essential matters of the contravention” will depend upon the facts and circumstances of each

case.
See the cases reviewed by White J in Fair Work Ombudsman v Devine Marine Group Pty Ltd [2014] FCA 1365
[182] ff including Potter v Fair Work Ombudsman [2014] FCA 187 and Fair Work Ombudsman v Al Hilfi [2012]
FCA 1166.

E. Cameron FM in Guirguis v Ten Twelve Pty Ltd & Anor [2012] FMCA 307 [150] - [151] (omitting citations):

Section 550(2)(a) of the FWA provides for accessorial liability on the basis that a person has “aided, abetted,
counselled or procured” a contravention. That paragraph is identical to s.75B(1)(a) of the Competition and
Consumer Act and it can be inferred that they have the same meaning... it was said that ““aided, abetted,
counselled or procured” ... have the same meaning as in the common law where they designate participation in
a crime as a principal in the second degree or as an accessory before the fact. “Aiding” and “abetting” refer to
a person who is present at the time of the commission of an offence and “counselling” and “procuring” refer to
a person who, although not present at the commission of the offence, is an accessory before the fact.

A person counsels a contravention by another if he or she urges its commission, advises its commission or asks
that it be committed and procures a contravention if he or she causes it to be committed, persuades the
principal to commit it or brings about its commission; there must also be a causal connection between that
action and the conduct impugned:’

F.  White J in Devine Marine Group Pty Ltd [178]:
To be knowingly concerned in a contravention, the respondent must have engaged in some act or conduct which
“implicates or involves him or her” in the contravention so that there be a “practical connection between” the
person and the contravention

G. Cowdroy Jin Potter [82]:

For a person to be liable as an accessory to a contravention on the basis that they are wilfully blind to a certain
fact, it still must be shown, albeit by inference, that the person had actual knowledge of such fact. If the term
“wilful blindness”™ is used merely as a shorthand expression to indicate circumstances which warrant the
drawing of the necessary inference, then it is acceptable. But it is unacceptable if it is used as a basis for
imputing knowledge where actual knowledge is not proved.
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Schedule 2: MA000019 — Banking, Finance and Insurance Award 2010

This Fair Work Commission consolidated modern award incorporates all amendments up to and including 4 December 2017
(PR598110).

4. Coverage
[Varied by PR994548]
4.1 This industry award covers employers throughout Australia who are engaged in the banking, finance and insurance

industry in respect of work by their employees in a classification in this award and those employees to the exclusion of
any other modern award.

4.2 Definition of banking, finance and insurance industry

Banking, finance and insurance industry means the industries of banking, lending, loaning, providing credit,
investment, finance, superannuation, all forms of insurance, credit unions, building societies, financial intermediaries,
trustee creditors and agencies, money market dealers, credit or charge card institutions, wool broking, agribusiness and
services to the above industries such as broking, trading, debt recovery, financial consulting, valuation, money
changing, data processing, transaction accounts, telephone enquiries and transaction processing.

43 Exclusions
[4.3 substituted by PR994548 from 01Jan10]
This award does not cover:
(@ an employee excluded from award coverage by the Act;

(b) employees who are covered by a modern enterprise award, or an enterprise instrument (within the meaning of
the Fair Work (Transitional Provisions and Consequential Amendments) Act 2009 (Cth)), or employers in
relation to those employees;

(c) employees who are covered by a State reference public sector modern award, or a State reference public sector
transitional award (within the meaning of the Fair Work (Transitional Provisions and Consequential
Amendments) Act 2009 (Cth)), or employers in relation to those employees; or

(d) contract call centres covered by the Contract Call Centres Award 2010.
[New 4.4 inserted by PR994548 from 01Jan10]

4.4 This award covers any employer which supplies labour on an on-hire basis in the industries set out in clause 1.2 in
respect of on-hire employees in classifications covered by this award, and those on-hire employees, while engaged in
the performance of work for a business in those industries. This subclause operates subject to the exclusions from
coverage in this award.

[4.5 inserted by PR994548 from 01Jan10]

45 This award covers employers which provide group training services for trainees engaged in the industries and/or parts of
industry set out at clause 1.2 and those trainees engaged by a group training service hosted by a company to perform
work at a location where the activities described herein are being performed. This subclause operates subject to the
exclusions from coverage in this award

[4.4 renumbered as 4.6 by PR994548 from 01Jan10]

4.6 Where an employer is covered by more than one award, an employee of that employer is covered by the award
classification which is most appropriate to the work performed by the employee and to the environment in which the
employee normally performs the work.

NOTE: Where there is no classification for a particular employee in this award it is possible that the employer and that
employee are covered by an award with occupational coverage.

5. Access to the award and the National Employment Standards

The employer must ensure that copies of this award and the NES are available to all employees to whom they apply either on a
noticeboard which is conveniently located at or near the workplace or through electronic means, whichever makes them more
accessible.

13. Classifications and minimum wage rates
[Varied by PR988363, PR990706, PR997963, PR509050, PR522881, PR536684, PR551607, PR566687, PR579780, PR592115]
13.1 Adult employees

[13.1(a) varied by PR997963, PR509050, PR522881, PR536684, PR551607; substituted by PR566687 01Jull5; varied by
PR579780, PR592115 ppc 01Jul17]
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(@) A full-time adult employee must be paid a minimum rate for their classification as set out in the table below:

Level Minimum annual salary Minimum weekly rate
$ $
Level 1 38,418 738.80
Level 2 42,073 809.10
Level 3 44,439 854.60
Level 4 46,665 897.40
Level 5 48,558 933.80
Level 6 54,387 1045.90

(b) The classification structure and descriptors for the above classifications are contained in Schedule B—
Classification Structure.

13.2 Junior employees

Where the law permits junior employees to perform work in the banking, finance and insurance industry, the junior
employee will be entitled to the percentage of the applicable adult weekly wage (in the case of part-time or casual
employees the hourly rate) for their classification as set out in the table below:

Age Percentage of adult rate
%
16 years or less 50
At 17 years 60
At 18 years 70
At 19 years 80
At 20 years 90
14. Annualised salaries
[14 inserted by PR990706 from 01Jan10; varied by PR994548
141 Annual salary instead of award provisions

(@) An employer may pay an employee an annual salary in satisfaction of any or all of the following provisions of
the award:

[14.1(a)(i) varied by PR994548 from 01Jan10]
(i) clause 13—Classifications and minimum wage rates;
(i) clause 18—Allowances;
(iii)  clause 23—Overtime and penalty rates; and
(iv)  clause 24.3—Annual leave loading.

(b) Where an annual salary is paid the employer must advise the employee in writing of the annual salary that is
payable and which of the provisions of this award will be satisfied by payment of the annual salary.

14.2 Annual salary not to disadvantage employees

(@) The annual salary must be no less than the amount the employee would have received under this award for the
work performed over the year for which the salary is paid (or if the employment ceases earlier over such lesser
period as has been worked).

(b) The annual salary of the employee must be reviewed by the employer at least annually to ensure that the
compensation is appropriate having regard to the award provisions which are satisfied by the payment of the
annual salary.

14.3 Base rate of pay for employees on annual salary arrangements

For the purposes of the NES, the base rate of pay of an employee receiving an annual salary under this clause comprises
the portion of the annual salary equivalent to the relevant rate of pay in clause 13—Classifications and minimum wage
rates and excludes any incentive-based payments, bonuses, loadings, monetary allowances, overtime and penalties.

21. Superannuation

[19 renumbered as 20 by PR990706; varied by PR994548, PR500140, PR514728, PR545986; 20 renumbered as 21 by PR507824
ppc 24Marl1]

211 Superannuation legislation

(a) Superannuation legislation, including the Superannuation Guarantee (Administration) Act 1992 (Cth), the
Superannuation Guarantee Charge Act 1992 (Cth), the Superannuation Industry (Supervision) Act 1993 (Cth)
and the Superannuation (Resolution of Complaints) Act 1993 (Cth), deals with the superannuation rights and
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21.2

21.3

214

obligations of employers and employees. Under superannuation legislation individual employees generally have
the opportunity to choose their own superannuation fund. If an employee does not choose a superannuation
fund, the superannuation fund nominated in the award covering the employee applies.

(b) The rights and obligations in these clauses supplement those in superannuation legislation.
Employer contributions

An employer must make such superannuation contributions to a superannuation fund for the benefit of an employee as
will avoid the employer being required to pay the superannuation guarantee charge under superannuation legislation
with respect to that employee.

Voluntary employee contributions

() Subject to the governing rules of the relevant superannuation fund, an employee may, in writing, authorise their
employer to pay on behalf of the employee a specified amount from the post-taxation wages of the employee
into the same superannuation fund as the employer makes the superannuation contributions provided for in
clause 21.2.

(b) An employee may adjust the amount the employee has authorised their employer to pay from the wages of the
employee from the first of the month following the giving of three months’ written notice to their employer.

(c) The employer must pay the amount authorised under clauses 21.3(a) or (b) no later than 28 days after the end of
the month in which the deduction authorised under clauses 21.3(a) or (b) was made.

Superannuation fund

[20.4 varied by PR994548; substituted by PR500140 from 11Aug10; 21.4 varied by PR514728 ppc 12Sepl1]

Unless, to comply with superannuation legislation, the employer is required to make the superannuation contributions
provided for in clause 21.2 to another superannuation fund that is chosen by the employee, the employer must make the
superannuation contributions provided for in clause 21.2 and pay the amount authorised under clauses 21.3(a) or (b) to
one of the following superannuation funds or its successor:

() CareSuper;

(b) AwustralianSuper;

(c) Sunsuper;

(d) HESTA;

(e) Statewide Superannuation;
(4] Tasplan;

[21.4(g) deleted by PR545986 ppc 01Jan14]
[21.4(h) deleted by PR545986 ppc 01Jan14]
[21.4(i) renumbered as 21.4(g) by PR545986 ppc 01Jan14]

(9) NGS Super;

[21.4(j) deleted by PR545986 ppc 01Jan14]
[21.4(k) renumbered as 21.4(h) by PR545986 ppc 01Jan14]

(h) MTAA Superannuation Fund;

[21.4(1) renumbered as 21.4(i) and varied by PR545986 ppc 01Jan14]

0] any superannuation fund to which the employer was making superannuation contributions for the benefit of its
employees before 12 September 2008, provided the superannuation fund is an eligible choice fund and is a fund
that offers a MySuper product or is an exempt public sector scheme; or

[New 21.4(j) inserted by PR545986 ppc 01Jan14]

215

)] a superannuation fund or scheme which the employee is a defined benefit member of.
Absence from work

Subject to the governing rules of the relevant superannuation fund, the employer must also make the superannuation
contributions provided for in clause 21.2 and pay the amount authorised under clauses 21.3(a) or (b):

() Paid leave—while the employee is on any paid leave.

(b) Work related injury or illness—for the period of absence from work (subject to a maximum of 52 weeks) of
the employee due to work-related injury or work-related illness provided that:

0] the employee is receiving workers compensation payments or is receiving regular payments directly
from the employer in accordance with the statutory requirements; and

(i) the employee remains employed by the employer.
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Part 5—Hours of Work and Related Matters
22. Ordinary hours of work

[20 renumbered as 21 by PR990706; varied by PR992144, PR994548, PR501433, PR501873, PR543670; 21 renumbered as 22 by
PR507824 ppc 24Marl1]

22.1 Span of hours
[21.1 varied by PR501433 ppc 07Sep10; operative date corrected by PR501873 ppc 07 Sep10]
The span of ordinary hours will be 7.00 am to 7.00 pm Monday to Friday, and 8.00 am to 12 noon Saturday.

Provided that on not more than one night per week, which must be specified in advance by the employer, the span of
ordinary hours may be worked up to 9.00 pm.

22.2 Ordinary hours of work exclusive of meal breaks will be an average of 38 per week to be worked on one of the
following bases:

(a) 38 hours within a work cycle of one week;

(b) 76 hours within a work cycle of two weeks;

(c) 114 hours within a work cycle of three weeks; or

(d) 152 hours within a work cycle of four weeks.

Week will mean any five consecutive days to be worked Monday to Friday, or five and a half consecutive days,

Monday to Saturday.
[22.3 varied by PR543670 ppc 210ct13]
22.3 When an employee is asked to work beyond their normal scheduled finishing time and where the usual means of

transport is either unavailable, impracticable or unsafe, the employer will arrange suitable transport for the employee
between the place of work and the employee’s place of residence provided that where an employee chooses to use their
own motor vehicle with the agreement of the employer they must be reimbursed as per clause 18.3(b) of this award.

22.4 Meal and rest breaks

Meal breaks will be no less than 30 minutes, as determined by the employer provided that an employee will not be
called upon to work in excess of five hours without a meal break except where the daily hours to be worked are six
hours or less and the employee applies to work for that extended period without such breaks and the employer agrees.
Provided further that in emergency circumstances a meal break may be deferred by mutual agreement. All employees
will be allowed a rest break or breaks during a working day at a time or times and in a manner agreed between the
employer and employee or, if no agreement is reached, as determined by the employer.

225 Commencing and ceasing times within the span of hours may be staggered by the employer to improve operational
efficiency.
22.6 Make-up time

Notwithstanding provisions elsewhere in this award, an employer and the majority of employees in a section or sections
of an employer’s business may agree to establish a system of make-up time.

(@) An employee may elect, with the consent of an employer, to work make-up time under which the employee
takes time off during ordinary hours, and works those hours at a later time, during the spread of ordinary hours
provided in this award.

(b) An employee on shiftwork may elect, with the consent of their employer, to work make-up time under which
the employee takes time off ordinary hours and works those hours at a later time, at the shiftwork rate which
would have been applicable to the hours taken off.

() Once a decision has been taken to introduce an enterprise system of make-up time, in accordance with this
clause, its terms must be set out in the time and wages records kept pursuant to relevant regulations.

(d) An employer will record make-up time arrangements in the time and wages book each time this provision is
used.

22.7 Rostered days off

Notwithstanding provisions elsewhere in this award, an employer and the majority of employees at an enterprise may
agree to establish a system of rostered days off to provide that:

(@ an employee may elect, with the consent of an employer to take a rostered day off at any time;
(b) an employee may elect with the consent of an employer, to take rostered days off in part day amounts;

(©) an employee may elect, with the consent of an employer, to accrue some or all rostered days off for the purpose
of creating a bank to be drawn upon by the employee at times mutually agreed by an employer, or subject to
reasonable notice by the employee or an employer;

(d) once a decision has been taken to introduce an enterprise system of rostered days off flexibility, in accordance
with this clause, its terms must be set out in the time and wages records kept pursuant to relevant regulations;
and
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©

an employer will record rostered days off arrangements in the time and wages book at each time this provision
is used.

22.8 Shiftwork
Shiftwork may be worked on the following basis.

@

(b)

The following definitions will apply in relation to this clause:

() shiftworker means an employee whose ordinary hours of work are worked in accordance with the shifts
defined in this clause;

(i) afternoon shift means any shift finishing between 6.00 pm and midnight;
(iii)  early morning shift means any shift commencing between 4.00 am and 7.00 am; and
(iv)  night shift means any shift finishing between midnight and 8.00 am.

Provided that employees who, in accordance with this clause, work ordinary hours up to 9.00 pm on any one
night between Monday to Friday inclusive, will not be considered shiftworkers for the purposes of this award.

The following loadings will apply in relation to the working of shiftwork on Monday to Friday and on Saturday
between 8.00 am and 12.00 pm:

e afternoon shift at the rate of 20%;
o early morning shift at the rate of 12.5%;
 night shift at the rate of 25%; and

e employees who permanently work afternoon or night shift or a combination thereof will be paid an additional
5% loading.

[21.8(c) varied by PR994548 from 01Jan10]

(©

(d)

(©)
®
)

(h)

Casual and part-time shiftworkers will receive the loading prescribed in this clause.

Provided that casual and part-time employees who are employed between the hours of 7.00 am and 7.00 pm
(and up to 9.00 pm on any one night between Monday to Friday inclusive) in accordance with this clause, will
not be considered shiftworkers for the purposes of this award.

Meal breaks will be of 20 minutes’ duration and paid as if worked. An employee will not be called upon to
work in excess of five hours without a meal break except where the daily hours to be worked are six hours or
less and the employee applies to work for that extended period without such break and the employer agrees.
Provided further that in emergency circumstances a meal break may be deferred by mutual agreement.

An employer may implement such measures as deemed necessary to enable continuity of operations during shift
changeovers.

No employee under 18 years of age will be employed on shiftwork except with the written consent of the
employee’s parent/guardian.

Arrangements for transport for employees finishing or commencing a shift between the hours of 8.00 pm to 6.00
am are to be satisfactorily established by the employer concerned, taking into account the requirements of the
particular location, and having regard to any special circumstances.

Notwithstanding anything contained elsewhere in this award, in any area where, by reason of the legislation of a
State summer time is prescribed as being in advance of the standard time of that State the length of any shift:

0] commencing before the time prescribed by the relevant legislation for the commencement of a summer
time period; and

(i) commencing on or before the time prescribed by such legislation for the termination of a summer time
period will be deemed to be the number of hours represented by the difference between the time
recorded by the clock at the beginning of the shift and the time so recorded at the end thereof, the time
of the clock in each case to be set to the time fixed pursuant to the relevant State legislation.

In this clause the expression standard time and summer time will bear the same meaning as are prescribed by
the relevant State legislation.

23. Overtime and penalty rates
[21 renumbered as 22 by PR990706; varied by PR992144: 22 renumbered as 23 by PR507824 ppc 24Mar11; varied by PR584076]
[22.1 varied by PR994548 from 01Jan10]

23.1 All time worked at the direction of the employer outside ordinary hours of work prescribed by this award, will be paid
for at the rate of:

@)
(b)
©

time and a half for the first three hours and double time thereafter
double time for all work on Saturday outside an employee’s weekly hours; and
double time for all work performed on Sunday.

In computing overtime each day’s work will stand alone.
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23.2 An employee working overtime will be allowed a 20 minute paid rest break once the employee has worked five hours
since the last rest break.

23.3 Meal breaks may be extended by mutual agreement to a period not exceeding one hour provided that any time taken in
excess of the paid break determined by this clause will be unpaid.

234 Time off instead of payment for overtime

[23.4 substituted by PR584076 ppc 22Augl16]

(a) An employee and employer may agree in writing to the employee taking time off instead of being paid for a
particular amount of overtime that has been worked by the employee.

(b) Any amount of overtime that has been worked by an employee in a particular pay period and that is to be taken
as time off instead of the employee being paid for it must be the subject of a separate agreement under clause
23.4.

(c) An agreement must state each of the following:
(i) the number of overtime hours to which it applies and when those hours were worked,;

(i) that the employer and employee agree that the employee may take time off instead of being paid for the
overtime;

(iii)  that, if the employee requests at any time, the employer must pay the employee, for overtime covered by
the agreement but not taken as time off, at the overtime rate applicable to the overtime when worked;

(iv)  that any payment mentioned in subparagraph (iii) must be made in the next pay period following the
request.

Note: An example of the type of agreement required by this clause is set out at Schedule I. There is no
requirement to use the form of agreement set out at Schedule 1. An agreement under clause 23.4 can also be
made by an exchange of emails between the employee and employer, or by other electronic means.

(d) The period of time off that an employee is entitled to take is the same as the number of overtime hours worked.

EXAMPLE: By making an agreement under clause 23.4 an employee who worked 2 overtime hours is entitled
to 2 hours’ time off.

() Time off must be taken:
(i) within the period of 6 months after the overtime is worked; and
(i) at a time or times within that period of 6 months agreed by the employee and employer.

)] If the employee requests at any time, to be paid for overtime covered by an agreement under clause 23.4 but not
taken as time off, the employer must pay the employee for the overtime, in the next pay period following the
request, at the overtime rate applicable to the overtime when worked.

()] If time off for overtime that has been worked is not taken within the period of 6 months mentioned in paragraph
(), the employer must pay the employee for the overtime, in the next pay period following those 6 months, at
the overtime rate applicable to the overtime when worked.

(h) The employer must keep a copy of any agreement under clause 23.4 as an employee record.

(i) An employer must not exert undue influence or undue pressure on an employee in relation to a decision by the
employee to make, or not make, an agreement to take time off instead of payment for overtime.

) An employee may, under section 65 of the Act, request to take time off, at a time or times specified in the
request or to be subsequently agreed by the employer and the employee, instead of being paid for overtime
worked by the employee. If the employer agrees to the request then clause 23.4 will apply, including the
requirement for separate written agreements under paragraph (b) for overtime that has been worked.

Note: If an employee makes a request under section 65 of the Act for a change in working arrangements, the
employer may only refuse that request on reasonable business grounds (see section 65(5) of the Act).

(k) If, on the termination of the employee’s employment, time off for overtime worked by the employee to which
clause 23.4 applies has not been taken, the employer must pay the employee for the overtime at the overtime
rate applicable to the overtime when worked.

Note: Under section 345(1) of the Act, a person must not knowingly or recklessly make a false or misleading
representation about the workplace rights of another person under clause 23.4.

[23.5 deleted by PR584076 ppc 22Aug16]
[23.7 renumbered as 23.5 by PR584076 ppc 22Aug16]

235 An employer may require any employee to work reasonable overtime at overtime rates and such employee will work
overtime in accordance with such requirement.

[23.6 deleted by PR584076 ppc 22Aug16]
[23.8 renumbered as 23.6 by PR584076 ppc 22Aug16]

23.6 When overtime work is necessary, it will wherever reasonably practicable, be so arranged that employees have at least
10 consecutive hours off duty between the work of successive days.
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An employee (other than a casual employee) who works so much overtime between the termination of their ordinary
work on one day and the commencement of their ordinary work on the next day that they have not had at least 10
consecutive hours off duty between those times will, subject to this clause, be released after completion of such
overtime until they have had 10 consecutive hours off duty without loss of pay for ordinary working time occurring
during such absence.

If on the instruction of the employer such an employee resumes or continues work without having had such 10
consecutive hours off duty they must be paid at double rates until they are released from duty for such period. They will
then be entitled to be absent until they have had 10 consecutive hours off duty without loss of pay for ordinary working
time occurring during such absence.

The provisions of this clause will apply in the case of shiftworkers as if eight hours were substituted for 10 hours when
overtime is worked:

@) for the purpose of changing shift rosters;

(b) where a shiftworker does not report for duty and a day worker or shiftworker is required to replace such
shiftworker; or

(c) where a shift is worked by arrangement between the employees themselves.

Overtime worked in the circumstances specified in clause 18.2(b) will not be regarded as overtime for the purposes of
this clause when the actual time worked is less than two hours on such recall or on each of such recalls.

Part 6—Leave and Public Holidays

24. Annual leave
[22 renumbered as 23 by PR990706, 23 renumbered as 24 by PR507824 ppc 24Mar11]
[Varied by PR582967]
241 Annual leave is provided for in the NES.
24.2 Definition of shiftworker
For the purpose of the additional week of annual leave provided for in the NES, a shiftworker is a seven day
shiftworker who is regularly rostered to work on Sundays and public holidays in a business in which shifts are
continuously rostered 24 hours a day for seven days a week.
24.3 Annual leave loading
(a) During a period of annual leave an employee will receive a loading calculated on the rate of wage prescribed in
clause 13—Classifications and minimum wage rates. Annual leave loading payment is payable on leave
accrued.
(b) The loading is as follows:
() Day work
Employees who would have worked on day work only had they not been on leave—17.5% or the
relevant weekend penalty rates, whichever is the greater but not both.
(i) Shiftwork
Employees who would have worked on shiftwork had they not been on leave—17.5% or the shift
loadings and relevant weekend penalty rates, whichever is the greater but not both.
244 Annual leave in advance

[24.4 renamed and substituted by PR582967 ppc 29Jul16]

(@) An employer and employee may agree in writing to the employee taking a period of paid annual leave before
the employee has accrued an entitlement to the leave.

(b) An agreement must:
@) state the amount of leave to be taken in advance and the date on which leave is to commence; and

(i) be signed by the employer and employee and, if the employee is under 18 years of age, by the
employee’s parent or guardian.

Note: An example of the type of agreement required by clause 24.4 is set out at Schedule G. There is no
requirement to use the form of agreement set out at Schedule G.

(c) The employer must keep a copy of any agreement under clause 24.4 as an employee record.

(d) If, on the termination of the employee’s employment, the employee has not accrued an entitlement to all of a
period of paid annual leave already taken in accordance with an agreement under clause 24.4, the employer may
deduct from any money due to the employee on termination an amount equal to the amount that was paid to the
employee in respect of any part of the period of annual leave taken in advance to which an entitlement has not
been accrued.
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24.5 Close-down
[24.5 renamed and substituted by PR582967 ppc 29Jul16]

An employer may require an employee to take annual leave as part of a close-down of its operations, by giving at least
four weeks’ notice.

24.6 Excessive leave accruals: general provision
[24.6 inserted by PR582967 ppc 29Jul16]

Note: Clauses 24.6 to 24.8 contain provisions, additional to the National Employment Standards, about the taking of
paid annual leave as a way of dealing with the accrual of excessive paid annual leave. See Part 2.2, Division 6 of the
Fair Work Act.

(@) An employee has an excessive leave accrual if the employee has accrued more than 8 weeks’ paid annual leave
(or 10 weeks’ paid annual leave for a shiftworker, as defined by clause 24.2).

(b) If an employee has an excessive leave accrual, the employer or the employee may seek to confer with the other
and genuinely try to reach agreement on how to reduce or eliminate the excessive leave accrual.

(c) Clause 24.7 sets out how an employer may direct an employee who has an excessive leave accrual to take paid
annual leave.

(d) Clause 24.8 sets out how an employee who has an excessive leave accrual may require an employer to grant
paid annual leave requested by the employee.

24.7 Excessive leave accruals: direction by employer that leave be taken
[24.7 inserted by PR582967 ppc 29Jul16]
(@) If an employer has genuinely tried to reach agreement with an employee under clause 24.6(b) but agreement is

not reached (including because the employee refuses to confer), the employer may direct the employee in
writing to take one or more periods of paid annual leave.

(b) However, a direction by the employer under paragraph (a):

(i) is of no effect if it would result at any time in the employee’s remaining accrued entitlement to paid
annual leave being less than 6 weeks when any other paid annual leave arrangements (whether made
under clause 24.6, 24.7 or 24.8 or otherwise agreed by the employer and employee) are taken into
account; and

(i) must not require the employee to take any period of paid annual leave of less than one week; and

(iii) ~ must not require the employee to take a period of paid annual leave beginning less than 8 weeks, or
more than 12 months, after the direction is given; and

(iv)  must not be inconsistent with any leave arrangement agreed by the employer and employee.
(c) The employee must take paid annual leave in accordance with a direction under paragraph (a) that is in effect.

(d) An employee to whom a direction has been given under paragraph (a) may request to take a period of paid
annual leave as if the direction had not been given.

Note 1: Paid annual leave arising from a request mentioned in paragraph (d) may result in the direction ceasing to have
effect. See clause 24.7(b)(i).

Note 2: Under section 88(2) of the Fair Work Act, the employer must not unreasonably refuse to agree to a request by
the employee to take paid annual leave.

24.8 Excessive leave accruals: request by employee for leave
[24.8 inserted by PR582967 ppc 29Jul16; substituted by PR582967 ppc 29Jul17]
(a) If an employee has genuinely tried to reach agreement with an employer under clause 24.6(b) but agreement is

not reached (including because the employer refuses to confer), the employee may give a written notice to the
employer requesting to take one or more periods of paid annual leave.

(b) However, an employee may only give a notice to the employer under paragraph (a) if:

(i) the employee has had an excessive leave accrual for more than 6 months at the time of giving the notice;
and

(i) the employee has not been given a direction under clause 24.7(a) that, when any other paid annual leave
arrangements (whether made under clause 24.6, 24.7 or 24.8 or otherwise agreed by the employer and
employee) are taken into account, would eliminate the employee’s excessive leave accrual.

(c) A notice given by an employee under paragraph (a) must not:

Q) if granted, result in the employee’s remaining accrued entitlement to paid annual leave being at any time
less than 6 weeks when any other paid annual leave arrangements (whether made under clause 24.6,
24.7 or 24.8 or otherwise agreed by the employer and employee) are taken into account; or

(i) provide for the employee to take any period of paid annual leave of less than one week; or

(iif)  provide for the employee to take a period of paid annual leave beginning less than 8 weeks, or more
than 12 months, after the notice is given; or
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(iv)  beinconsistent with any leave arrangement agreed by the employer and employee.
(d) An employee is not entitled to request by a notice under paragraph (a) more than 4 weeks’ paid annual leave (or
5 weeks’ paid annual leave for a shiftworker, as defined by clause 24.2) in any period of 12 months.
(e) The employer must grant paid annual leave requested by a notice under paragraph (a).
24.9 Cashing out of annual leave

[24.9 inserted by PR582967 ppc 29Jul16]

(@) Paid annual leave must not be cashed out except in accordance with an agreement under clause 24.9.

(b) Each cashing out of a particular amount of paid annual leave must be the subject of a separate agreement under
clause 24.9.

(c) An employer and an employee may agree in writing to the cashing out of a particular amount of accrued paid
annual leave by the employee.

(d) An agreement under clause 24.9 must state:
0] the amount of leave to be cashed out and the payment to be made to the employee for it; and
(i) the date on which the payment is to be made.

(e) An agreement under clause 24.9 must be signed by the employer and employee and, if the employee is under 18
years of age, by the employee’s parent or guardian.

f The payment must not be less than the amount that would have been payable had the employee taken the leave
at the time the payment is made.

(9) An agreement must not result in the employee’s remaining accrued entitlement to paid annual leave being less
than 4 weeks.

(h) The maximum amount of accrued paid annual leave that may be cashed out in any period of 12 months is 2
weeks.

0] The employer must keep a copy of any agreement under clause 24.9 as an employee record.

Note 1: Under section 344 of the Fair Work Act, an employer must not exert undue influence or undue pressure on an
employee to make, or not make, an agreement under clause 24.9.

Note 2: Under section 345(1) of the Fair Work Act, a person must not knowingly or recklessly make a false or
misleading representation about the workplace rights of another person under clause 24.9.

Note 3: An example of the type of agreement required by clause 24.9 is set out at Schedule H. There is no requirement
to use the form of agreement set out at Schedule H.

Schedule B—Classification Structure
[Sched A renumbered as Sched B by PR988363 from 01Jan10; varied by PR543670]

B.1

B.2

Level 1

A Level 1 position is one in which employees work within established routines, methods and procedures that are
predictable and may require the exercise of limited discretion.

Typical activities and skills may include but are not limited to:
o applying basic office procedures;

operating office equipment;

receiving, sorting, distributing and filing correspondence and documents;

performing basic manual or technical duties;

performing defined data entry/inquiry tasks; and/or
e answering enquiries using a general knowledge of the employer’s services.

Indicative job list—office trainee, filing clerk, mail sorting clerk, switchboard operator, assistant receptionist,
messenger, yardhand, canteen worker, cleaner, deposit officer, scanning officer.

Level 2

A Level 2 position performs tasks and service requirements given authority within defined limits and employer
established guidelines, using a more extensive range of skills and knowledge at a level higher than in Level 1.

Level 2 employees are responsible for their own work which is performed within established routines, methods and
procedures.

Typical activities and skills may include but are not limited to:
e processing of standard documentation;
¢ undertaking cashiering functions;
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B.3

B.4

B.5

e answering enquiries from members and external parties using a detailed knowledge of specific business activities;
o drafting correspondence appropriate to job function;

e organising own work schedule; and/or

o providing information/assistance to other staff members.

Indicative job list—telemarketers, sales and service trainees, data processing officers, teller/customer service
representatives with less than 12 months experience, entry level claims officer.

Level 3

A Level 3 position is one in which tasks and service requirements are performed using a more extensive range of skills
and knowledge at a higher level than required in Level 2.

The position encompasses limited discretion in achieving task outcomes. A level of delegation and authority may be
employed consistent with the job function and is performed predominantly within established policies and guidelines.

Those employed at this level are responsible and accountable for their own work, and may be expected to provide
direction to other staff.

Typical activities and skills may include but are not limited to:

¢ undertaking of projects;

e preparing reports and recommendations within their own job function;
e drafting of routine correspondence;

o administering/maintaining staff records; and/or

e delivery and/or co-ordination of learning and development activities.

Indicative job list—receptionist, loans, processing officer, helpdesk operator, credit analyst, card services operator,
contact centre officer, payroll clerk, teller or sales representative with at least 12 months experience, insurance clerk,
case manager, account manager, technical officer, statistical clerk.

Level 4

A Level 4 position is one in which tasks and service requirements are performed using a more extensive range of skills
and knowledge at a level higher than required at Level 3. Those employed at this level are responsible for their own
work and any employees under their control.

Positions at this level require the application of relevant specialist knowledge and experience.

Those employed at this level would be required to advise on a range of activities and contribute to the determination of
objectives within the required area of expertise.

Typical activities and skills may include but are not limited to:

e managing and maintaining service standards;

e overseeing day-to-day operations of functional areas of responsibilities;
¢ implementing and maintaining effective controls;

e initiating disciplinary processes;

e assisting with the recruitment and selection of staff; and/or

e preparing of reports.

Indicative job list—human resource officer, learning and development officer, compliance officer, personal assistant,
assistant accountant, accounts officer, claims officer, assistant underwriter, customer relationship manager, settlement
officer, collections officer, lending officer, administrative officer, personal lending relationship officer, personal banker,
customer service specialist agency officer, branch services officer, senior case manager, entry level team leader, senior
technical officer.

Level 5

A Level 5 position is one in which tasks, service requirements and supervisory functions are performed using a more
extensive range of skills and knowledge at a higher level than required at Level 4.

The position may be:

(@) a specialised role, possibly supported by one or two junior staff members, requiring formal qualifications and/or
specialised vocational training; and/or

(b) a managerial role (managing 5-10 people) responsible for the operation of part or parts of the employer’s
business.

Those employed at this level exercise considerable discretion and/or are responsible for operational planning.

Indicative job list—human resources consultant, senior learning and development officer, accountant, senior claims
officer, analyst programmer, fraud investigator, call centre team leader, credit controller, administration manager,
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underwriter, sales manager, customer service team leader, assessor, loss control officer, business analyst, assistant
branch manager, personal lending specialist, team leader.

B.6 Level 6

[B.6 substituted by PR543670 ppc 210ct13]

A Level 6 position typically performs a middle managerial role primarily to control the conduct of a part of the
employer’s business and in which decisions are regularly made and responsibility accepted on matters relating to the
administration and conduct of the part of the business. Those responsible for managing more than 10 people must be

classified at this level provided that this level 6 classification does not cover classes of employees:

(@ who, because of the nature or seniority of their role, were not traditionally covered at all by awards; or
(b) who perform work that is not of a similar nature to work that has previously been regulated at all by awards.

Indicative job list—branch manager, human resources or fraudulent relations manager, financial planners, information

technology specialists, relationship manager, senior analyst, subject matter manager, divisional manager.
Schedule 3: Calculation of Pay and Overtime Payments under Banking, Finance and Industry Award 2010 as Level 2 and 3

Employee

Ordinary Overtime Overtime

150% 200%
01/07/16 L2 20.16 30.91 41.22
01/07/16 L3 21.77 32.65 43.54
01/07/17 L3 22.49 33.73 44.98
Fortnight Total Hours 150% | 200% | 200% | Ord hours | 150% 200% 200%
ending hours worked | hours | Mon- | Sat $ $ Sat Mon — Fri
(2017) worked | over 76 Fri hours $ $
hours hours
17 March 30.5 0 0 0 628.60
31 March 99.5 23.5 3 18.5 2 1566.36 92.73 82.44 721.35
14 April 99.5 23.5 3 18.5 2 1566.36 92.73 82.44 721.35
28 April 90 14 3 9 2 1566.36 92.73 82.44 329.76
12 May 109 33 3 28 2 1566.36 92.73 82.44 1112.95
26 May 97.5 215 3 16.5 2 1566.36 92.73 82.44 638.91
9 June 99.5 23.5 3 18.5 2 1654.52 97.95 87.08 761.95
23 June 99.5 23.5 3 18.5 2 1654.52 97.95 87.08 761.95
7 July 109 33 3 28 2 1681.88 99.56 88.52 1195.02
21 July 109 33 3 28 2 1709.24 101.19 89.96 1214.46
4 August 109 33 3 28 2 1709.24 101.19 89.96 1214.46
18 August 95.5 19.5 3 14.5 2 1709.24 101.19 89.96 607.23
1 September | 97 21 3 16 2 1709.24 101.19 89.96 674.70
15 103 27 3 23 1 1709.24 101.19 44.98 989.56
September
29 85 9 3 5 1 1709.24 101.19 44.98 179.92
September
13 October | 94 18 3 14 1 1709.24 101.19 44.98 584.74
27 October | 85 9 3 5 1 1709.24 101.59 44.98 179.92
31 October | 18 0 0 0 404.82
Total ($) 27530.06 1568.63 | 1214.64 | 11888.23
Payments to Mr Enkel
Wages/Retainer Commission Locum payments Annual leave

30/06/17 6,410.00
30/06/17 - 15/09/17 6,322.46 4,484.50 2,250.00
16/09/17 - 31/10/17 3,371.97 3,082.86 1,232.91
Total 16,104.43 7,567.36 3,482.91 2,031.31

1 The Respondents’ referred to the claimant’s outline of submission at [23] to [29] where the claimant specifically refers to the
Company carrying on ‘broking’ business.
2 City of Wanneroo v Australian Municipal, Administrative, Clerical Services Union (2006) 153 IR 426 at 438.
3 City of Wanneroo at 438 and 440.
4 City of Wanneroo at 440.
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5 Kucks v CSR Ltd (1996) 66 IR 182; Amcor Ltd v CFMEU [2005] HCA 10.

6 Commercial Properties Pty Ltd v Italo Nominees Pty Ltd (unreported, Fct Sct of WA, 16 December 1988) (19) (also referred
with approval in Re Warden Heaney SM; Ex parte Flint v Nexus Minerals NL (unreported, FCt SCt of WA, 26 February 1997));
BHP Steel (RP) Pty Ltd t/as BHP Reinforcing Products v ABB Engineering Constructions Pty Ltd [2001] WASCA 294 (7).

" For example: ‘Banking’ means the business activity of accepting and safeguarding money owned by other individuals and entities,
and then lending out this money in order to earn a profit; ‘Loaning’ means giving money, property or other material goods given to
another party in exchange for future repayment of the loan value amount with interest; ‘Superannuation’ means regular payment
made into a fund by an employee towards a future pension.

8 In the context of cl 4.2, ‘service’ means the action of helping or doing work for someone.

% For example: “Trading’ means the action or activity of buying and selling goods and services, including shares and money; ‘Debt
recovery’ means the collection of money on an unpaid loan; “Valuation’ means professional estimation of the worth of something.

10 Oxford Dictionaries.

1 Annexure “‘AJE3’ and ‘AJE4’ of the witness statement of Mr Enkel dated 26 March 2019 (exhibit 1).
12 Annexure ‘AJE6’ to exhibit 1.

13 Exhibit 1 at [36] to [38].

14 Exhibit 1 at [75] to [77].

15 Amended Response at [3].

16 Amended Response at [8].

17 Laws v Australian Broadcasting Tribunal (1990) 93 ALR 435 at 446 (Mason CJ and Brennan J).
18 _aws at 447.

19 Paragraph [42] of exhibit 1.

2¢AJE3’ of exhibit 1.

2 AJE4 of exhibit 1.

2¢AJE7’ of exhibit 1.

23 AJES’ of exhibit 1.

24 AJE9’ of exhibit 1.

B¢ AJEL0" and ‘AJELL’ of exhibit 1.

%6 Exhibit 1 at [24] and [25].

27 Exhibit 1 at [27] and [38].

28 Exhibit 1 at ‘AJE13".

2 Exhibit 1 at ‘AJE12’.

30 Exhibit 1 at ‘AJE14".

31 Exhibit 1 at [66] to [70].

32 Exhibit 1 at [63].

33 Exhibit 1 at ‘AJE3’.

34 231 days of service = 0.63 of annual entitlement x four weeks = 2.52 weeks = 95.76 hrs x $22.49 = $2,153.64.
35 Mr Enkel did not provide payslips for 16 September 2017 to 31 October 2017.

36 $3,482.91 for Locum Payments and $7,567.36 for Commission Payments.

37 As imposed by the Federal Court under s 51A of the Federal Court of Australia Act 1976 having regard to the relevant cash rate
of 1.5%.

38 Exhibit 1 at [9] and [10].

39 Exhibit 1 at [27] and [30].

40 Exhibit 1 at [34].

41 See s 545(2) of the FWA relevant to the Federal Court and Federal Circuit Court.

42 Contravening s 45 of the FWA by failing to comply with the Banking Modern Award — item 2 of the Civil Remedy Provisions in
5 539(2) of the FWA.

“Contravening s 44 of the FWA as it relates to accrued annual leave by failing to comply with the NES and s 45 of the FWA as it
relates to annual leave loading by failing to comply with the Banking Modern Award — items 1 and 2 of the Civil Remedy
Provisions in s 539(2) of the FWA, respectively.

44 Contravening s 45 of the FWA by failing to comply with the Banking Modern Award — item 2 of the Civil Remedy Provisions in
5 539(2) of the FWA.
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WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATES COURT

CITATION 2019 WAIRC 00345
CORAM INDUSTRIAL MAGISTRATE D. SCADDAN
HEARD THURSDAY, 2 MAY 2019
DELIVERED THURSDAY, 4 JULY 2019
FILE NO. M 152 OF 2018
BETWEEN LORETTA PANAYOTOU
CLAIMANT
AND
CITY OF SWAN
RESPONDENT
CatchWords INDUSTRIAL LAW - Interpretation of award term — Local Government — Meaning of ‘on
call’ within cl24.6 of the Local Government Industry Award 2010 [MA000112] -
Contravention of terms of a modern award by failing to pay on call allowance
Legislation Fair Work Act 2009 (Cth)
Industrial Relations Act 1979 (WA)
Instrument Local Government Industry Award 2010 [MA000112]

Case(s) referred to
in reasons

Result
Representation:
Claimant
Respondent

Hoath v Minister for Police and the Commissioner of Police,
Western Australia Police Service 2005 WAIRC 00848
Warramunda Village Inc v Pryde and Another [2002] FCA 250
Miller v Minister of Pensions [1947] 2 All ER 372

City of Wanneroo v Australian Municipal, Administrative, Clerical Services Union (2006)
153 IR 426

Kucks v CSR Ltd (1996) 66 IR 182

Amcor Ltd v CFMEU [2005] HCA 10

Re Harrison; Ex Parte Hames [2015] WASC 247
Claim dismissed

Mr B. Rayner (of counsel) from CGL Legal
Mr B. Watson (of counsel) from Minter Ellison

REASONS FOR DECISION

Loretta Panayotou (Ms Panayotou) was employed by the City of Swan (the Respondent) from July 2009 to 10 March 2018. Ms
Panayotou was employed as: a business support officer from July 2009 to September 2010; a customer service coordinator
from September 2010 to January 2013; and a customer support centre coordinator from January 2013 to March 2018.

Ms Panayotou’s employment was covered by the Local Government Industry Award 2010 [MA000112] (the Award) and she
was employed pursuant to a contract of employment dated 2 July 2009.

Ms Panayotou claims the Respondent contravened cl 24.6 of the Award in failing to pay her an on call allowance from 22
November 2012 to 12 January 2018. The Respondent denies the claim.

Ms Panayotou seeks an order for the payment of $51,154.84 being an entitlement owed under the Award for on call
allowance.! Further, Ms Panayotou seeks the payment of a pecuniary penalty where she says the Respondent contravened a
term of the Award? with any amount payable to her, and pre-judgment interest.

Schedule 1 of this decision contains the law relevant to the jurisdiction, practice and procedure of this court in determining the
claim.

Schedule 2 of this decision contains extracts of the Award.

The primary issue for the court is the proper construction of cl 24.6 of the Award, which includes determination of:
. What does being ‘on call’ mean in the context of cl 24.6 of the Award?
. What does being ‘directed” mean in the context of cl 24.6 of the Award?
. Was Ms Panayotou on call during the period claimed?
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Undisputed Facts

8

10

11

12

13

14

15

16

17

18

19

20

21
22

23

It is convenient to set out some of the relevant facts in a narrative form (below). Many of the following relevant facts are either
not in dispute or are the subject of uncontroverted evidence that | consider to be reliable.

In or around 2005, the Respondent introduced a formal system for employees being available on call. A number of roles were
approved to be on an available on call system which was subject to a letter of agreement, with conditions and remuneration,
signed by the Respondent and the employee and reviewed annually. The Respondent has a current template for on call
agreements.®

The Respondent’s approved roles for an on call allowance are roles that require the employee to go and fix a problem
immediately. For example, attending at a bush fire, responding to an alarm at one of the Respondent’s facilities, attending to
fallen trees or damage to the Respondent’s facilities.

These are roles requiring an employee to leave their home and attend to an emergency or other incident where the community
expects the Respondent will respond or where the matter cannot wait until the next day to be resolved.

An on call arrangement requires approval of the relevant executive manager. There is no formal matrix for assessing if a role
should be on call, but each case is assessed on its merits with regard to the business needs of the particular team.

In or around 2008/2009, the Respondent entered into a contractual agreement with a third-party service provider to take after
hours telephone calls from customers in the City of Swan (the relevant third-party service providers are Insight and Oracle)
(After Hours Call Centre). The After Hours Call Centre contacts, by telephone or text message, one of several employees
designated to be on call for a particular area and that employee then deals directly with the customer issue. The Respondent
devised work flows, a hierarchy of call contacts and a process of contact for the After Hours Call Centre to adopt when fielding
after hours customer calls.

During her employment with the Respondent, Ms Panayotou was located principally at the City of Swan’s offices in Midland,
although from time to time she may have been required to attend other sites. Ms Panayotou’s role included being responsible
for the Respondent’s after-hour contract with the After Hours Call Centre service provider, like that of any other contract
between the Respondent and other third parties.

Ms Panayotou normal hours of work was 8.00 am to 5.00 pm from Monday to Friday. In 2012, Sheena Joyce (Ms Joyce),
manager of customer, library and visitor services, was Ms Panayotou’s line manager. In around November 2012, Ms Joyce
arranged for Ms Panayotou to be provided with a work mobile telephone.

At the time, or shortly thereafter, Ms Panayotou was responsible for managing the Respondent’s after-hours contract with the
After Hours Call Centre (Insight and Oracle). In or around December 2012, Ms Joyce nominated Ms Panayotou as the officer
to contact if further assistance was required in relation to the after-hours contract. Ms Panayotou gave Insight the work mobile
telephone number and her email address.

On 13 December 2012, Ms Panayotou sent an email to Ms Joyce wanting to clarify what category of remuneration she would
receive in relation to what she referred to as ‘on call’ or ‘duty call out’.

There were discussions between Ms Panayotou and Ms Joyce and, when Ms Joyce was on leave, Rosalie Dolliver (Ms
Dolliver) about how she might be compensated for being the after-hours contact. Further discussions were also had with Mark
Bishop (Mr Bishop), executive manager community wellbeing.

The outcome of these discussions was that Ms Panayotou was paid overtime (at double time) for after-hours calls taken having
regard to the number of calls taken over a specified time. An email to that effect was sent to Ms Panayotou by Ms Joyce on 26
March 2013.* Ms Panayotou subsequently claimed overtime in accordance with the terms of the email, albeit infrequently.

Ms Panayotou never signed the Respondent’s agreement for an on call arrangement and one was never presented to her for
signing.

In or around November 2017, Ms Panayotou again raised the issue of being on call and requested clarification of the same.®

Following an email sent to the Respondent in January 2018, Debra Summers (Ms Summers), manager customer and library
services, requested the return of the work mobile telephone.®

In February 2018, Ms Panayotou tendered her resignation.”

Construction of Cl 24.6 of the Award

24

25

26
27

The interpretation of an award begins with consideration of the natural and ordinary meaning of the words used.® An award is
to be interpreted in light of its industrial context and purpose, and must not be interpreted in a vacuum divorced from industrial
realities.® An award must make sense according to the basic conventions of English language.’® Narrow and pedantic
approaches to the interpretation of an award are misplaced.!* An instrument should be construed as a whole construction that
makes the various parts of an instrument harmonious.?

Clause 24.6 of the Award provides:

(@) Anemployee directed by the employer to be available for duty outside of the employee’s ordinary working hours will
be on call. An employee on call must be able to be contacted and immediately respond to a request to attend work.

The Award does not define “on call’ or ‘directed’.

The meaning of ‘on call” was considered in Hoath v Minister for Police and the Commissioner of Police, Western Australia
Police Service 2005 WAIRC 00848. In that case the relevant Western Australia Police Service Enterprise Agreement for
Police Act Employees defined ‘on call’ to mean:
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a situation in which an employee is rostered, or directed by a duly authorised senior officer, to be available to respond
forthwith for duty outside of the employee’s ordinary working hours or shift. An employee placed on-call shall remain
contactable by telephone or paging system for all of such time unless working in response to a call or with the consent of
his or her appropriate senior officer.

28 In Hoath, having construed the meaning of ‘on call’ in the context of the whole of the agreement, the Full Bench determined:*3
. the employee must be rostered or directed by a duly authorised senior officer and no-one else;

. he or she must be so rostered or directed to be available to respond forthwith for duty outside ordinary hours of
duty;

. ‘rostered’ is given its ordinary and natural meaning requiring the employee to be available outside of ordinary hours
and to respond forthwith for duty;

. a person is ‘directed’ if he or she is managed, controlled, given authoritative instructions to, commanded or ordered
to do something orally or in writing by the duly authorised officer or another officer acting on his or her behalf or
with his or her authority;

. a person is also ‘directed’ (within the meaning of the agreement) if he or she performs on call duties which are
acquiesced in, known to and availed of by a duly authorised officer, either directly or indirectly; and

. there is no requirement on the employer to pay an on call allowance unless the preconditions in the clause are met.

29 In Warramunda Village Inc v Pryde and Another [2002] FCA 250, the Federal Court also considered the meaning of ‘on call’
in the context of sleep over shifts in an aged care facility. Clause 32 of the relevant award permitted an employer to direct an
employee to be on call for a period in respect of which the employer has not directed the employee to be on duty and permits
the employer to recall an employee to duty in that period. Finkelstein J (with whom Lee J agreed) stated that in the context of
cl 32, an employee who is required to be *on call’ is an employee who must attend at work when called to do so (at [43]) in
contrast to an employee who is required to be at work albeit that they may not be carrying out work during all of that time (i.e.
the sleep over shift). The employee required to do the sleep over shift is always at work and not “on call’.

30 The ordinary dictionary meaning of ‘on call’ is used to describe workers who are available to make official visits at any time
when they are needed (or similar).

What is meant by ‘on call’ in cl 24.6 of the Award?

31 The Respondent contends that there are two pre-conditions to be satisfied before an employee is on call pursuant to cl 24.6 of
the Award:

. the employee must be directed by the employer to be available for duty outside of their ordinary working hours; and

. an employee must be able to be contacted and immediately respond to a request to attend work.

32 Ms Panayotou makes no specific contention on this issue beyond saying that if the threshold requirements of cl 24.6 of the
Award are met, then she is entitled to be paid an on call allowance.

33 Having regard to the ordinary words of cl 24.6 of the Award, | do not agree that there are two pre-conditions to being on call as
suggested by the Respondent. In my view, the second sentence of cl 24.6 of the Award is the employee’s obligation once they
are directed to be on call by the employer. That is, having been directed by the employer to be available for duty outside of
ordinary working hours, the employee is then obliged to be able to be contactable and to immediately respond to a request to
attend work.

34 In my view, there are arguably three pre-conditions to being on call in cl 24.6 of the Award; (1) the employer’s direction; (2)
the employee being available for duty; and (3) the duty or work being outside of the employee’s ordinary working hours.

35 Thereafter, where the employee is on call:
. they are to be contactable;
. they must immediately respond to a request to attend work;
. they will be paid an on call allowance (cl 24.6(b));

. if they are on call and in receipt of an on call allowance, they will be paid a rate for the time required to attend work
(cl 24.6(c));

. if they are in receipt of an on call allowance and available to immediately respond to phone calls or messages,
provide advice, arrange call outs or rosters and remotely monitor and/or address issues by telephone or computer,
they will be paid an overtime rate for the time taken to deal with the matter (cl 24.6(d)).

36 The reference to, and obligation for, the employee to be contacted and immediately respond to a request to attend work is
consistent with what is generally understood by an employee being on call.

37 Therefore, having regard to the natural and ordinary meaning of the words used in the context of Respondent’s work place and
the requirements of its employees to be on call, an employee must be directed to be on call and this will generally be in work
areas assessed by the Respondent as requiring, or possibly requiring, the immediate attendance at work outside of ordinary
working hours.

What is meant by ‘directed’ in cl 24.6 of the Award?

38 The ordinary dictionary meaning of ‘directed’, in the context of cl 24.6 of the Award, is to give a command or to give an order
to or to give instructions, similar to that referred to in Hoath.
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Therefore, to prove her claim to the requisite standard, Ms Panayotou must show that:

. she was directed to be on call in the sense that she was given a command or order or instruction to be available for
duty outside of her ordinary working hours where the Respondent assessed that immediate attendance at work was
required, or possibly required, outside of ordinary working hours. Thereafter, she was then obliged to be contactable
and available to immediately attend work outside of ordinary hours of work; or

. in the alternative, the Respondent otherwise acquiesced in the circumstances to her being on call; or

. in the alternative, she was directed to be on call where upon she was obliged or required to be available to
immediately respond in a manner set out in cl 24.6(d).

Was Ms Panayotou Directed to be On Call?

Evidence
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Ms Panayotou says she was directed to be ‘on call’ and asserts that this occurred when Ms Joyce directed her to be the after-
hours point of contact for the customer service centre and in November 2012, organised for Ms Panayotou to be provided with
a work mobile telephone to facilitate this.'*

Ms Panayotou said that Ms Joyce told her she (Ms Panayotou) would be on call and Ms Panayotou provided this mobile
telephone number to the After Hours Call Centre.

Further, Ms Panayotou says that she was part of an escalation process where if the After Hours Call Centre was unsure how to
categorise or handle an after-hours situation or call, she was the final point of contact.’> Ms Panayotou referred to several
internal memorandum and internal contact lists she says supported her evidence that she was on call as the after-hours point of
contact for the After Hours Call Centre.®

Ms Panayotou said that the escalation process demonstrated that she was ultimately the person that could be contacted if the
hierarchy of telephone calls from the After Hours Call Centre went unanswered or were unable to be dealt with as part of the
established call out procedure. To this end, Ms Panayotou said that she kept the mobile telephone with her at all times and was
available to take telephone calls at all times.

In addition, Ms Panayotou said the way the Respondent managed her, and where she kept the mobile telephone and contact
lists with her always, created an expectation the Respondent had for her to be available to take telephone calls by being on call.

Ms Panayotou agreed that she never physically went to an incident but says she actioned telephone calls when they were made,
and she had the mobile telephone with her always.

Ms Panayotou agreed that she was not on a formal roster.

Ms Panayotou says that she did not ask to be on call, but when the previous manager left she contacted the “acting person’ to
discuss the roles and responsibilities and the policy regarding the escalation process. Thereafter, Ms Joyce told her to put
herself down as the point of contact for the After Hours Call Centre. When she did this she later enquired about whether she
was on call and what compensation she would get.

Ms Panayotou said that she did not recall being told that she was not on call. She did not accept that the Respondent considered
she was not on call. While she accepted that there was an agreement for her to be paid overtime for any telephone calls
answered after hours, she did not agree with the agreement, but she accepted she submitted and was paid overtime for calls
answered after hours.

Notwithstanding that, Ms Panayotou said she could not recall being told that she was not on call, she agreed that she received
an email from Ms Dolliver on 4 February 2013 advising her that the Respondent did not agree she was on call and did not
support the payment of an on call allowance.'”

Further, in March 2013, Ms Panayotou agreed she was again informed of the Respondent’s position with respect to her being
on call and that the Respondent did not consider that she was on call.®

In November 2017, Ms Panayotou agreed that she was again told she was not on call by Ms Summers and Mr Bishop, in the
context of her wanting to revise and update her position description for the role she was carrying out.°

The Respondent alleged a further time Ms Panayotou was told that she was not on call, which was disputed by her. This being,
on 15 January 2013 as part of a meeting invite.?°

Ms Panayotou said she continued to do her duties (as directed) and claimed overtime when she was entitled to do so.

Ms Panayotou maintained that Ms Joyce directed her to be on call and available and Ms Joyce then investigated the provision
of an on call allowance. Further, she maintained that by having the mobile telephone and having to be available and being part
of the escalation process she was on call. She denied answering the mobile telephone during ordinary business hours and said
she only answered it after hours.

The Respondent disagreed that Ms Panayotou was ever directed to be on call for the following reasons:

. Ms Joyce, and Ms Dolliver when she acted in Ms Joyce’s position, was never authorised to direct Ms Panayotou to
be on call and never, in fact, directed Ms Panayotou to be on call;

. Mr Bishop never authorised or directed Ms Panayotou to be on call and never provided Ms Panayotou with written
authorisation or consent to be on call;

. Ms Summers never authorised either directly or implicitly for Ms Panayotou to be on call; and
. the Respondent had on at least three occasions expressly disavowed to Ms Panayotou that she was on call.
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56 Ms Joyce’s evidence in respect of whether Ms Panayotou was directed to be on call contrasted with that of Ms Panayotou.

57 At the commencement of her evidence Ms Joyce clarified one aspect of her witness statement,? being that she did not recall
ever having directed Ms Panayotou to be on call or describing her situation as being on call. Ms Joyce maintained that Ms
Panayotou’s situation as the after-hours point of contact was one created by Ms Panayotou when Ms Panayotou gave her
personal mobile telephone number to the After Hours Call Centre (Insight) after she had been nominated the point of contact as
the after—hours contract manager during normal working hours.

58 Ms Joyce said she was concerned about an employee using their private mobile telephone number and arranged for Ms
Panayotou to have a work mobile telephone, although she agreed that by arranging a work mobile telephone she may have
formalised the situation between Ms Panayotou and the After Hours Call Centre.

59 Ms Joyce said Ms Panayotou was very keen to have a work mobile telephone in any event and Ms Panayotou could expect
telephone calls outside of normal working hours, although she was the third or fourth person in the hierarchy of calls and
received very few calls.

60 Ms Joyce also said that Ms Panayotou was very keen for Ms Joyce to decide how she was to be compensated for any calls
received after hours, but Ms Joyce said she told Ms Panayotou that she (Ms Joyce) needed to consult with Mr Bishop and
Human Resources. Ms Dolliver, while acting in Ms Joyce’s position, also made similar observations, but she also was not
authorised to make this decision.

61 Ms Joyce said the reference to ‘on call/after hours’ allowance in an email meeting invite to Ms Summers was not confirmation
that Ms Panayotou was, in fact, on call but a general reference to trying to sort out what payment arrangements were to apply
to Ms Panayotou’s situation.

62 Ms Joyce said her understanding of Ms Panayotou’s situation was that Ms Panayotou was not required to attend work and,
therefore, was not on call. Ms Dolliver clarified that her reference to ‘on call’ in an email dated 5 February 2013 reflected Ms
Panayotou’s use of the word rather than her knowledge of what it meant in the context of the Award.?

63 Ms Dolliver also raised a similar concern in February 2013, consistent with Mr Bishop’s evidence, that ‘the idea of one person
being responsible for hearing and actioning phone calls from 5.00 pm — 8.00 am weekdays and all weekend isn’t what we
expect nor is it possible’.?®

64 Ms Joyce confirmed an email to Ms Panayotou dated 26 March 2013 in which it was agreed that Ms Panayotou would be paid
in terms outlined in the email.?* She maintained Ms Panayotou was paid in compliance with the terms of the email when she
applied for overtime for work carried out after hours in answering any telephone calls from the After Hours Call Centre.

65 Mr Bishop was first aware of Ms Panayotou claiming she was on call when he was advised by Ms Joyce and Ms Dolliver in
early 2013. He recalled discussions with both concerning the duties carried out by Ms Panayotou and he did not consider that
she was on call where she sometimes took telephone calls after hours from the After Hours Call Centre.

66 Mr Bishop’s concern was Ms Panayotou’s claim that she was on call for every hour that she was not at work. He maintained
that he would never agree to this type of arrangement because of its serious occupational health and safety risk. In addition, he
was not aware of any instance requiring Ms Panayotou to attend work after hours, which was typically the requirement for the
Respondent’s employees who were on call.

67 Mr Bishop denied that the only factor relevant to assessing Ms Panayotou’s position’s suitability for an on call allowance was
the frequency of telephone calls received (in contrast to the contents of an email dated 25 February 2013 where Mr Bishop’s
responses are in red)?® and maintained that other factors were relevant to his decision that were not included in the email.

68 Mr Bishop said that Ms Panayotou was not obliged to answer any telephone calls after hours and it was discretionary for her to
do so and there was no consequences for her if she did not answer any telephone calls after hours (again as referred to by the
words ‘not mandatory’ in exhibit 6, page 158).

69 Mr Bishop agreed that Ms Panayotou was told by Ms Joyce to manage the after-hours contracts but said the majority of time
required to manage these contracts was in normal office hours. He agreed that Ms Panayotou would not know when she would
receive a telephone call but denied this was the only reason she was provided with a work mobile telephone. Mr Bishop said
many employees had work mobile telephone numbers and were not on call.

70 Ms Summers also said that other employees have a work mobile telephone, and this is no indication that these employees are
on call.

71 Ms Summers explained Ms Panayotou’s role in the context of the after-hours contract with the After Hours Call Centre. In
summary, an after-hours call centre directs calls from customers to the relevant on call officer who actions the customer’s
request. The on call officers are mainly technical roles and share a roster for on call work. When the on call officer receives a
telephone call or text message from the After Hours Call Centre they must answer, respond and action the work request.

72 Ms Summers said if Ms Panayotou received a telephone call after hours, she was not required to action the call or attend work
and she was not obliged or expected to answer telephone calls. There was no disciplinary consequence if Ms Panayotou did not
answer the work mobile telephone after hours.

73 Ms Summers agreed that while Ms Panayotou was on leave in 2016 the work mobile telephone allocated to her was given to
two other people who covered her leave period and she agreed that Ms Panayotou could expect a telephone call if an urgent
issue arose.

74 However, Ms Summers clarified that in the after-hours contract there are detailed work flows to assist the After Hours Call
Centre (for example, Oracle) to direct customer issues to the relevant on call person. On the very odd occasion a situation may
not be contained in the work flow, Oracle can then contact the after-hours contract coordinator for assistance. It is then
Ms Panayotou’s discretion to answer the telephone, but there is no expectation that she will do so.
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Ms Summers said every business unit has an escalation procedure which is a term of the contract with the After Hours Call
Centre. When an employee manages an after-hours contract there is a role in managing the after-hours contact.

Ms Summers advised that she asked Ms Panayotou to return the work mobile telephone in January 2018 but denied this was
associated with Ms Panayotou’s claim for an on call allowance but part of an agreed arrangement following her being told on
the morning of 24 January 2018 that Ms Panayotou had lodged a retrospective claim and was going on personal leave.?

Ms Summers denied managing Ms Panayotou in such a way that she was required to take after-hours calls and said that she
never approved overtime pay for Ms Panayotou, but she was aware that it was being claimed. She agreed that she never told
Ms Panayotou not to take after-hours calls.

Was Ms Panayotou directed to be available for duty outside of her ordinary working hours?
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The evidence demonstrates that Ms Panayotou was never required to attend work outside of her ordinary hours of work (unless
by prior agreement).

I am satisfied having regard to the evidence given by Mr Bishop and Ms Summers that employees who the Respondent
considered were on call and eligible for receipt of the on call allowance were those who were required to immediately attend
work in response to an incident outside of ordinary hours.

I am also satisfied that the Respondent made provision for those employees to part of a roster so as to ensure that they were not
on call 24 hours per day, seven days per week.

There is a factual dispute between Ms Joyce and Ms Panayotou as to the reasons why Ms Panayotou was provided with a
mobile telephone. While Ms Panayotou denied she had created a situation by providing to the After Hours Call Centre
(Insight) her personal mobile telephone number in the context of being the point of contact during ordinary business hours and
thereafter becoming the point of contact after hours, | accept Ms Joyce’s evidence of how the situation originally unfolded. |
found Ms Joyce to be a credible and honest witness where she provided a logical history without adopting an entrenched
position on any issue and where her account was generally consistent with documentary evidence.

I am satisfied that on or around 13 November 2012 Ms Joyce arranged for Ms Panayotou to be provided with a work mobile
telephone.?” | accept her evidence that she did so, in part, because she became aware that Ms Panayotou had provided her
personal mobile telephone details to the After Hours Call Centre and Ms Joyce did not consider this to be appropriate. In
addition, following on from the previous contracts manager, Ms Panayotou became the after-hours contact for the After Hours
Call Centre.?®

I do not accept that Ms Panayotou was directed by Ms Joyce to occupy this role, but I accept that she was nominated by Ms
Joyce as part of the functions of the contracts manager, because this is what had occurred with the previous contract managers,
and because Ms Panayotou had updated the call flow processes and procedures for after-hours contact.?®

Following this, Ms Panayotou started to question the remuneration for being the after-hours point of contact for the After
Hours Call Centre.

I also accept the evidence of Ms Joyce, Ms Summers and Mr Bishop (and to a lesser extent Ms Dolliver) that at no time was it
the case that Ms Panayotou was expected or required to attend work outside of ordinary business hours as part of her role in
being the after-hours point of contact for the After Hours Call Centre, nor in fact did she ever attend work outside of ordinary
business hours in this role. In many respects this is consistent with Ms Panayotou’s evidence.

I also accept that because Ms Panayotou was not expected or required to attend work (and in fact from the evidence it appears
that this was never even countenanced as a possibility), she was never required to be immediately available to attend work
outside of ordinary working hours.

Following on from this, | am further satisfied that Ms Panayotou was not directed to be available for duty outside of her
ordinary working hours.

Ms Joyce’s evidence demonstrates that, at its highest, she agreed and facilitated, rather than directed, Ms Panayotou in carrying
out the same duties undertaken by the previous contracts manager and continued by Ms Panayotou. Thereafter, Ms Joyce and
Ms Dolliver had no executive power to determine whether Ms Panayotou was on call, agree to the position being paid an on
call allowance or otherwise determine the issue in favour of Ms Panayotou. All of Ms Joyce’s correspondence and
conversations with Ms Panayotou establishes that she deferred those decisions to her line manager, Mr Bishop, and to the
Respondent’s human resources department. To the extent that Ms Joyce and Ms Dolliver agreed with Ms Panayotou it was
limited to Ms Panayotou being remunerated in some way for any telephone calls taken after hours. To that end, Ms Joyce
facilitated the payment of some form of remuneration to Ms Panayotou.

Once the payment of some form of remuneration was agreed in March 2013, it appears the agitation of the issue did not arise
again until approximately 2017 when Ms Panayotou indicated she wanted her position description revised to include the
provision of an on call allowance.*

I also accept that Mr Bishop and Ms Summers did not direct Ms Panayotou to be available for duty outside of her ordinary
working hours. Mr Bishop’s evidence is that no agreement was signed between the Respondent and Ms Panayotou so directing
her. This is consistent with the Respondent’s position that it did not consider Ms Panayotou to be on call and, thus, had not
directed her to be available outside of her ordinary hours of work.

In addition, once an agreement had been reached in March 2013 for the remuneration of any telephone calls taken after hours,
there was no reason for the issue to addressed again until Ms Panayotou raised it in or around November 2017. From the
Respondent’s perspective, nothing in intervening time had changed.

Further to this, | accept Mr Bishop’s and Ms Summers’ evidence that there was no consequence for Ms Panayotou if she did
not answer the work mobile telephone after hours.
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93 The various internal contact lists do not necessarily demonstrate that Ms Panayotou was on call within the meaning of cl 24.6
of the Award, but also reflect the role of the after-hours contract manager, how the Respondent viewed the role and the
agreement made for how that part of the role was to be remunerated.

94 Having regard to the evidence, the only reference to Ms Panayotou being “directed’ to be available outside of her ordinary
working hours came from Ms Panayotou and her characterisation of the situation. Similarly, I also note that in most cases Ms
Panayotou characterised her situation as on call whereas, to the extent there was the use of this nomenclature by the
Respondent’s employees, this did not necessarily reflect the Respondent’s view or characterisation of the situation.

Did the Respondent otherwise acquiesce to Ms Panayotou being ‘on call’?

95 | am not satisfied, in all the circumstances, that the Respondent otherwise acquiesced to Ms Panayotou being on call. The
obligation that arose if Ms Panayotou was on call was that she be contactable and immediately respond to a request to attend
work. This obligation did not arise in Ms Panayotou’s case because she was never required nor expected to attend work.

96 To the extent the Respondent acquiesced, it did so to an unclear or imprecise arrangement where Ms Panayotou was provided
with a work mobile telephone, listed on various internal memorandum and contact lists, with a lack of understanding that she
did not have to answer the telephone after hours if it did not suit her to do so.

97 While it is unfortunate that the Respondent provided a work mobile telephone and internal memoranda with a lack of
understanding of what this might mean to Ms Panayotou, the Respondent was clear that Ms Panayotou was not on call and
conveyed that message to her. My impression is that the Respondent assumed the difference between being ‘on call’ and not
was obvious when it appears it may not have been.

98 Instead, the Respondent recognised that Ms Panayotou may answer telephone calls of a certain type after hours as part of the
role of managing the after-hours contract and agreed to remunerate her on this basis.3!

Did Ms Panayotou provide a remote response in accordance with cl 24.6(d) of the Award?

99 In my view, cl 24.6(d) of the Award is not a stand-alone clause applicable to an employee who is in possession of a work
mobile telephone (with or without a contacts list) and answers telephone calls after hours. This subclause must also be seen in
the context of the whole of cl 24.6.

100 Clause 24.6(d) of the Award is predicated on the employee being in receipt of an on call allowance. Underpinning this is
clearly the presumption that the employee has been directed to be on call. When regard is had to the whole of cl 24.6 it is
apparent that an employee who is directed to be on call may be called upon to undertake two types of on call work: (1) work
that requires the person to actually attend work (see cl 24.6(c)); or (2) work that can be dealt with over the telephone or
computer (see cl 24.6(d)).

101 On call work undertaken consistent with cl 24.6(d) may still require the employee to immediately respond to a request to attend
work if the work cannot be resolved remotely but recognises that there may be a body of work which can be resolved without
the need to attend work. It is also apparent that in so resolving work remotely the Respondent is not then required to pay the
employee for travel time as required in cl 24.6(c).

102 | am not satisfied that cl 24.6(d) applies in Ms Panayotou’s case because to be in receipt of the on call allowance she had to
have been directed to be on call and for reasons already given, | am not satisfied that Ms Panayotou was directed to be on call
to enliven cl 24.6(d) of the Award.

Was Ms Panayotou otherwise rostered to be on call?

103 ‘Rostered’ in the sense of that referred to in Hoath requires the employee to be available outside of ordinary hours and to
respond forthwith for duty.

104 For the reasons given | am not satisfied Ms Panayotou was either required or directed to be available outside of ordinary hours,
nor was she required to respond immediately for duty or work.

105 The evidence does not in any other way demonstrate Ms Panayotou was rostered to be on call.
Conclusion

106 | am not satisfied Ms Panayotou has proven to the requisite standard that between the dates alleged she was on call within the
meaning of cl 24.6 of the Award when she took telephone call after hours from the After Hours Call Centre in her role as the
customer service coordinator.

107 Accordingly, I am not satisfied the Respondent breached cl 24.6 of the Award in failing to pay an on call allowance to Ms
Panayotou as claimed by her. Where | am not satisfied that the Respondent has breached a term of the Award, | am also not
satisfied the Respondent has contravened s 45 of the FWA.

108 Ms Panayotou’s claim is dismissed.
D. SCADDAN
INDUSTRIAL MAGISTRATE

! Pursuant to s 545(3) of the Fair Work Act 2009 (Cth) (FWA) where she says the amount is payable under the Award and is a civil
remedy provision under s 539.

2 By reason of s 45 and s 539 of the FWA.
3 Exhibit 2 at annexure ‘MB1’.
4333’ to exhibit 3.
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5 Exhibit 6 page 185.

6 Exhibit 6, page 187.

" Exhibit 6, page 188.

8 City of Wanneroo v Australian Municipal, Administrative, Clerical Services Union (2006) 153 IR 426 at 438.
9 City of Wanneroo at 438 and 440.

10 City of Wanneroo at 440.

11 Kucks v CSR Ltd (1996) 66 IR 182; Amcor Ltd v CFMEU [2005] HCA 10.
12 Re Harrison; Ex Parte Hames [2015] WASC 247 [50].

13 Hoath [56] to [61].

14 ¢LP3’ of exhibit 1

15 Exhibit 6 page 175 — email from Ms Panayotou dated 12 July 2017.

16 ¢LP6” and ‘LP7’ of exhibit 1 — pages 34, 37 and 39

17 Exhibit 1 at [30] and exhibit 6 at page 134.

18 Exhibit 1 at [35] and annexure ‘LP10’.

19 Exhibit 1 at [45].

20 Exhibit 1 at ‘LP8".

2L Exhibit 3 at [19], transcript 47.

22 Exhibit 4 at [9] and [10] and exhibit 6 at page 134 and page 146 (where Ms Dolliver says she has little knowledge of the Award).
23 Exhibit 6 at page 153.

24532’ of exhibit 3.

% Exhibit 6 at page 158.

26 Exhibit 6, page 187.

27 Exhibit 6, page 118.

28 Exhibit 1 at [7], [9] and [11].

29 Exhibit 6, page 120 (Ms Panayotou refers to being ‘nominated’ as the officer to contact) and page 122 (Ms Panayotou refers to
the updating of flow process and being ‘nominated’ as the after-hours contact).

30 Exhibit 6, page 185.
31 Exhibit 6, page 159.

Schedule I: Jurisdiction, Practice and Procedure of the Industrial Magistrates Court (WA) under the Fair Work Act 2009
(Cth)

Jurisdiction

[1] An employee, an employee organization or an inspector may apply to an eligible state or territory court for orders regarding a
contravention of the civil penalty provisions identified in s 539(2) of the Fair Work Act 2009 (Cth) (FWA).

[2] The Industrial Magistrates Court (WA) (IMC), being a court constituted by an industrial magistrate, is ‘an eligible State or
Territory court’: FWA, s 12 (see definitions of “eligible State or Territory court’ and ‘Magistrates Court’); Industrial Relations
Act 1979 (WA), s 81 and s 81B.

[3] The application to the IMC must be made within six years after the day on which the contravention of the civil penalty
provision occurred: FWA, s 544.

[4] The civil penalty provisions identified in s 539 of the FWA include the terms of a modern award where the award applies to
give an entitlement to a claimant employee and to impose an obligation upon a respondent employer: FWA, s 45, s 46. The
award applies if it covers the employee and the employer and there are no relevant statutory exceptions (e.g. high income
employees e.g. $138,900 per annum from 1 July 2016): FWA, s 47. The award covers the employee and the employer if it is
expressed to cover the employee and the employer: FWA, s 48(1).

[5] An obligation upon an ‘employer’ covered by an award is an obligation upon a ‘national system employer’ and that term,
relevantly, is defined to include ‘any person in a State that is a referring State because of this Division so far as the person
employs, or usually employs, an individual and a holder of an office to whom subsection 30E(2) applies’: FWA, s42,
s47,530D, s 14, s12. An entitlement of an employee covered by an award is an entitlement of an ‘employee’ who is a
‘national system employee’ and that term, relevantly, is defined to include ‘any individual in a State that is a referring State
because of this Division so far as he or she is employed, or usually employed, as described in paragraph 30D(1)(a)’: FWA,
s42,s47,s30C, s 13.

[6] Where the IMC is satisfied that there has been a contravention of a civil penalty provision, the court may make orders for an
employer to pay to an employee an amount that the employer was required to pay under the modern award: FWA, s 545(3)(a).
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Burden and standard of proof

[7]1 In an application under the FWA, the party making an allegation to enforce a legal right or to relieve the party of a legal
obligation carries the burden of proving the allegation. The standard of proof required to discharge the burden is proof ‘on the
balance of probabilities’. In Miller v Minister of Pensions [1947] 2 All ER 372, 374, Lord Denning explained the standard in
the following terms:

It must carry a reasonable degree of probability but not so high as is required in a criminal case. If the evidence is such
that the tribunal can say 'we think it more probable than not' the burden is discharged, but if the probabilities are equal it
is not.
[8] Where in this decision | state that 'l am satisfied' of a fact or matter | am saying that 'l am satisfied on the balance of
probabilities' of that fact or matter. Where | state that 'l am not satisfied' of a fact or matter | am saying that 'l am not satisfied
on the balance of probabilities' of that fact or matter.

Schedule 2: Local Government Industry Award 2010 [MA000112]

This Fair Work Commission consolidated modern award incorporates all amendments up to and including 9 February 2018
(PR600300).

21. Ordinary hours of work and rostering

[Varied by PR536549]
21.1 For the purpose of the NES, ordinary hours of work under this award are 38 per week.
21.2 Days on which ordinary hours can be worked
() Except as otherwise provided, days on which an employee’s ordinary hours can be worked are Monday to
Friday.
(b) Days on which ordinary hours for employees in the following roles or work areas can be worked are Monday to
Sunday:
() aerodromes/airports;

[21.2(b)(ii) varied by PR536549 ppc 13May13]
(i) caretakers/hall keepers/caravan park employees;
(iii)  catering/hospitality;
(iv)  cleaners;
(v) community services;
(vi)  customer service centres;
(vii)  garbage, sanitary and sullage services;
(viii) local law enforcement and community safety services;
(ix)  libraries;
x) livestock and saleyards;
(xi)  parking station attendants;
[21.2(b)(xii) varied by PR536549 ppc 13May13]
(xii)  recreation centres/golf courses; and
(xiii) tourism services.

(c) Except as otherwise provided, an employee who works ordinary hours on a Saturday or Sunday in a role/work
area as prescribed in clause 21.2(b) will be entitled to weekend penalty rates in accordance with clause 23.2.

21.3 Span of ordinary hours

() The span of ordinary hours of work on a day on which ordinary hours can be worked will be between 6.00 am
and 6.00 pm, except for employees engaged in the following roles/work areas:

(@) childcare services—the span of hours will be 6.00 am to 7.00 pm;
(i) libraries—the span of hours will be 8.00 am to 9.00 pm; and

(iii)  aerodromes, airports, caretakers, catering, cleaners, community services, garbage, sanitary and sullage
services, hall keepers, hospitality, livestock and saleyards, local law enforcement and community safety
services, parking station attendants, recreation centres and tourism services—the span of hours will be
5.00 am to 10.00 pm.

(b) An employee may work ordinary hours outside of the span provided in this clause, provided the employee is
paid a weekday penalty in accordance with clause 23.1 for hours actually worked.

214 Arrangements of hours

() The ordinary hours of work for a full-time employee are an average of 38 hours per week (not including unpaid
meal breaks) over a period of 28 days worked.
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(b) If an accrued rostered day off falls on a public holiday as prescribed in the NES, the next working day will be
substituted, or another day by written agreement.
215 Maximum ordinary hours in a day

An employee may work up to a maximum of 10 ordinary hours on any day/shift (excluding unpaid meal breaks) or, by
agreement between the employer and employee, up to a maximum of 12 ordinary hours on any day/shift.

21.6 Rosters and changes to rosters

(@)

A roster for full-time and part-time employees showing normal starting and finishing times and the surname
and initials of each employee will be prepared by the employer and will be made available to employee/s at
their request.

(b) A roster can be altered by mutual consent at any time and may be altered by the employer on seven days’
notice. Where practicable, two weeks’ notice of rostered day or days off should be given provided that the days
off may be changed by mutual consent or through illness or other cause over which the employer has no
control.

21.7 Flexible working arrangements

An employer and employee may agree to flexible working arrangements which include flexitime, banked hours, make-
up time, accrued and rostered days off, and/or seasonal working arrangements.

24, Overtime
[Varied by PR536549, PR575440, PR584116]
241 Overtime
Unless otherwise provided, overtime means all work performed at the direction of the employer:
(a) in excess of the employee’s ordinary weekly hours as specified in clause 21.1;
(b) on days other than ordinary working days as specified in clause 21.2; or
(c) in excess of the maximum ordinary hours on any day provided by clause 21.5.
242 Payment for overtime
(@) Except as otherwise provided, overtime will be paid at the rate of time and a half for the first two hours and
double time thereafter.
[24.2(b) substituted by PR575440 ppc 23Dec15]
(b) Overtime worked from 12 noon on a Saturday and all day on a Sunday will be paid at the rate of double time.
(c) The payment for overtime rates is calculated on the employee’s hourly ordinary time rate.
[24.2(d) inserted by PR536549 ppc 13May13]
(d) In computing overtime, each day’s work stands alone.
24.3 Time off instead of payment for overtime
[24.3 substituted by PR584116 ppc 22Aug16]
(a) An employee and employer may agree in writing to the employee taking time off instead of being paid for a
particular amount of overtime that has been worked by the employee.
(b) Any amount of overtime that has been worked by an employee in a particular pay period and that is to be taken
as time off instead of the employee being paid for it must be the subject of a separate agreement under clause
24.3.
(c) An agreement must state each of the following:
(i) the number of overtime hours to which it applies and when those hours were worked,;
(i) that the employer and employee agree that the employee may take time off instead of being paid for the
overtime;
(iii)  that, if the employee requests at any time, the employer must pay the employee, for overtime covered by
the agreement but not taken as time off, at the overtime rate applicable to the overtime when worked;
(iv)  that any payment mentioned in subparagraph (iii) must be made in the next pay period following the
request.
Note: An example of the type of agreement required by this clause is set out at Schedule J. There is no
requirement to use the form of agreement set out at Schedule J. An agreement under clause 24.3 can also be
made by an exchange of emails between the employee and employer, or by other electronic means.
(d) The period of time off that an employee is entitled to take is the same as the number of overtime hours worked.

EXAMPLE: By making an agreement under clause 24.3 an employee who worked 2 overtime hours is entitled
to 2 hours’ time off.
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Time off must be taken:
(@) within the period of 6 months after the overtime is worked; and
(i) at a time or times within that period of 6 months agreed by the employee and employer.

If the employee requests at any time, to be paid for overtime covered by an agreement under clause 24.3 but not
taken as time off, the employer must pay the employee for the overtime, in the next pay period following the
request, at the overtime rate applicable to the overtime when worked.

If time off for overtime that has been worked is not taken within the period of 6 months mentioned in paragraph
(e), the employer must pay the employee for the overtime, in the next pay period following those 6 months, at
the overtime rate applicable to the overtime when worked.

The employer must keep a copy of any agreement under clause 24.3 as an employee record.

An employer must not exert undue influence or undue pressure on an employee in relation to a decision by the
employee to make, or not make, an agreement to take time off instead of payment for overtime.

An employee may, under section 65 of the Act, request to take time off, at a time or times specified in the
request or to be subsequently agreed by the employer and the employee, instead of being paid for overtime
worked by the employee. If the employer agrees to the request then clause 24.3 will apply, including the
requirement for separate written agreements under paragraph (b) for overtime that has been worked.

Note: If an employee makes a request under section 65 of the Act for a change in working arrangements, the
employer may only refuse that request on reasonable business grounds (see section 65(5) of the Act).

If, on the termination of the employee’s employment, time off for overtime worked by the employee to which
clause 24.3 applies has not been taken, the employer must pay the employee for the overtime at the overtime
rate applicable to the overtime when worked.

Note: Under section 345(1) of the Act, a person must not knowingly or recklessly make a false or misleading
representation about the workplace rights of another person under clause 24.3.

244 Rest period after overtime

(@)
(b)

(©

(d)

Wherever reasonably practicable, working hours should be arranged so that an employee has at least 10
consecutive hours off duty between the work on successive days or shifts.

An employee, other than a casual employee, who works so much overtime between the termination of their
ordinary hours on one day and the commencement of their ordinary hours on the next day that the employee
has not had at least 10 consecutive hours off duty between those times must, subject to the other provisions of
this clause, be released until the employee has had 10 consecutive hours off duty without loss of pay of
ordinary hours occurring during such absence.

If on the instructions of the employer, an employee resumes or continues work without having had the 10
consecutive hours off the employee must be paid at the rate of double time until the employee is released from
duty for such period. The employee is then entitled to be absent until the employee has had 10 consecutive
hours off duty without loss of pay for ordinary hours occurring during the absence.

On call, call-back and remote response

Notwithstanding clauses 24.4(a) to (c), this clause will not apply where an employee works for less than three
hours on call, call-back or remote response on any one day in accordance with clauses 24.5 or 24.6.

245 Call-back

@

(b)

(©

24.6 On call

@)

(b)

For the purposes of this award, an employee will be deemed to be on a call-back if the employee is recalled to
work overtime after leaving the employer’s premises or worksite and without receiving prior notice of the
requirement to work overtime before ceasing work. Provided that employees will not be deemed to be on call-
back where the employee works such overtime continuous with the employee’s ordinary hours.

Any employee who is called back to work will be paid for a minimum of three hours’ work at the appropriate
overtime rate for each time so recalled. Provided that any subsequent call-backs occurring within three hours of
a call-back will not attract any additional payment. An employee working on a call-back will be paid the
appropriate overtime rate from the time that such employee departs for work.

Except in the case of unforeseen circumstances arising, the employee will not be required to work the full three
hours if the job that the employee was recalled to perform is completed within a shorter period. This clause will
not apply in cases where the call-back is continuous subject to a reasonable meal break with the commencement
of ordinary hours.

An employee directed by the employer to be available for duty outside of the employee’s ordinary working
hours will be on call. An employee on call must be able to be contacted and immediately respond to a request
to attend work.

On call allowance
Where the employee is on call, the employee will be paid an on call allowance each day equivalent to:
0] one hour at the standard rate for an employee on call, Monday to Friday inclusive;
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(©

(d)

©)

(i) one and a half hours at the standard rate if required to be on call on a Saturday; or
(iii)  two hours at the standard rate if required to be on call on a Sunday or a public holiday.
Call out

An employee who is on call and in receipt of an on call allowance will be paid at the appropriate overtime rate
for time required to attend work. Actual time worked will be deemed to apply from the time the employee
leaves home.

Remote response
An employee who is in receipt of an on call allowance and available to immediately:
(i) respond to phone calls or messages;
(i) provide advice (‘phone fixes’);
(iii)  arrange call out/rosters of other employees; and
(iv)  remotely monitor and/or address issues by remote telephone and/or computer access,
will be paid the applicable overtime rate for the time actually taken in dealing with each particular matter.

An employee remotely responding will be required to maintain and provide to the employer a time sheet of the
length of time taken in dealing with each matter remotely for each day commencing from the first remote
response. The total overtime paid to an employee for all time remotely responding in any day commencing from
the first response will be rounded up to the nearest 15 minutes.

247 Sleepover allowance

@)

(b)
(©

(d)
©

®
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A community service employee who is required to be present at the workplace for any period while on a
sleepover shift will be paid 50% of the standard rate for each hour plus the on call allowance provided for in
clause 24.6(b).

Time spent while on a sleepover shift will not be regarded as ordinary hours or as time worked for any purpose
whatsoever.

Payment of the on call allowance referred to in clause 24.7(a) will be payment for work undertaken by the
employee during any continuous period of a sleepover shift unless the work is in excess of either:

(i) one hour; or
(i) two call outs.

Subject to clause 24.7(c), an employee called out to work will be paid at overtime rates for the period of the
call out with a minimum payment of 30 minutes.

A sleepover shift will not exceed 12 hours unless the premises at which the employee is required to remain is
the employee’s principal place of residence, in which case the employee may be on a sleepover shift for up to
14 hours.

An employee will not be entitled to the sleepover shift allowance prescribed by this clause for any hour in
respect of which they are entitled to payment for ordinary hours or overtime.
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in reasons : Construction, Forestry, Maritime, Mining and Energy Union v Hay
Point Services Pty Ltd [2018] FCA 182
WorkPac Pty Ltd v Skene [2018] FCFA 131
Byrne v Australian Airlines Ltd (1995) 185 CLR 410
City of Wanneroo v Holmes (1989) 30 IR 362
Amcor Limited v Construction, Forestry, Mining and Energy Union (2005) 222 CLR 241
Kucks v CSR Ltd (1996) 66 IR 182
Amcor Ltd v CFMEU [2005] HCA 10
Re Harrison; Ex Parte Hames [2015] WASC 247
National Tertiary Education Union v La Trobe University [2015] FCAFC 142

Ford Motor Co Ltd v Amalgamated Union of Engineering and Foundry Workers [1969]
QB 303

Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing & Allied
Services Union of Australia v Australian Postal Corporation [2010] FMCA 688

Reeves v MaxiTRANS Australia Pty Ltd (2009) 188 IR 297

Result : Preliminary issue determined for respondent
Representation:

Claimant : Mr P. Mullally (agent) from Workclaims Australia
Respondent : Mr R. Wade (of counsel) from Ashurst Australia

REASONS FOR DECISION

Introduction

1  Electricity Networks Corporation (the Respondent) employed Frederick Posthumus (the Claimant) as a linesman commencing
on or about 8 April 2014. On or about 24 February 2017, the Claimant was provided with a letter of termination and paid five
weeks wages in lieu of notice. The Claimant says he was summarily dismissed on the same date following a work place injury
in 2015.

It is unnecessary at this stage to reconcile the parties’ position with respect to the cessation of the Claimant’s employment.
The Claimant’s employment was covered by the Western Power and CEPU Enterprise Agreement 2013 (the Agreement).t

The parties agree that there is a preliminary issue for determination which may resolve the Claimant’s claim alleging the
Respondent breached cl 5.1(c) of the Agreement by failing to act fairly and responsibly in ceasing the Claimant’s employment
(and thereby contravening s 50 of the Fair Work Act 2009 (Cth) (FWA)).

5  The preliminary issue is the construction of cl 5.1(c) of the Agreement and its character, including how cl 5.1(c) is intended to
operate in relation to the Agreement and, in particular, in relation to cl 23.

6  The Claimant contends that cl 5.1(c) of the Agreement:

. required the Respondent to act fairly and responsibly in exercising its rights and responsibilities under the
Agreement;

. requires powers under the Agreement, including the ‘power’ to terminate an employee under cl 23, to be exercised
fairly and responsibly consistent with the industrial notion of fairness and “fair go all round’ contained in the FWA;
and

. may contain some aspirational words, but the use of the word ‘will’ at the end of the first sentence, coupled with the
clause being entitled ‘Mutual Obligation’, places an obligation on the Respondent to act in the manner contained in
cl 5.1(a) to (c) in ceasing the Claimant’s employment.

7  The Respondent contends:

. clause 5.1 of the Agreement is aspirational and does not independently give rise to any enforceable rights and
obligations under the Agreement intended to give rise to a civil penalty under the FWA,

. in the alternative, the obligation of fairness and responsibility only attaches to existing rights and obligations under
the Agreement; and

. the termination clause of the Agreement is procedural only and does not give rise to any right, obligation or
circumstances leading to termination. Clause 23 is invoked only after a decision is made to terminate and cl 5.1(c)
does not, or cannot, practically apply because it contains no rights or obligations of itself.
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Construction of Clause 5.1 of the Agreement

8

9

10

11

12

13

14

15

16

17

18

The applicable principles for interpreting an enterprise agreement were referred to in Construction, Forestry, Maritime,
Mining and Energy Union v Hay Point Services Pty Ltd [2018] FCA 182 [8] by reference to WorkPac Pty Ltd v Skene
[2018] FCFA 131, and in summary include:

. The interpretation of an enterprise agreement begins with consideration and ordinary meaning of the words used,
read as a whole and in context.?

. The interpretation turns on the language of the particular agreement, understood in light of its industrial context and
purpose, and must not be interpreted in a vacuum divorced from industrial realities.?

. Industrial agreements are made for various industries in the light of the customs and working conditions of each and
they are frequently couched in terms intelligible to the parties but without the careful attention to form and
draftsmanship that one expects to find in an Act.*

. Narrow and pedantic approaches to the interpretation of an award are misplaced and a purposive approach to
interpretation is appropriate.®

. An instrument should be construed as a whole construction that makes the various parts of an instrument
harmonious.®

Clause 5 of the Agreement is entitled ‘Mutual Obligations’ and provides at cl 5.1:

Western Power remains committed to a strong working relationship with all employees based on mutual trust, good faith
and respect, and in doing so will:

@) Provide a supportive and rewarding work environment;

(b) Maintain high standards of work;

(c) Act fairly and responsibly in exercising its rights and obligations under this Agreement; and

(d) Engage employees in accordance with Schedule 1 when a definite decision has been made to introduce major

change(s) that are likely to significantly affect employees. Western Power will discuss change(s) with affected
employee(s) and use its best endeavours to avert or mitigate the adverse effects of the proposed changes.
Western Power will also give prompt consideration of matters raised by employees. Employees may elect to
have an employee representative / workplace delegate available to them at this time.

While one might wonder the utility in including non-obligatory clauses into enterprise agreements, the inclusion of provisions
or expressions which involve no obligation appears to be a long-standing practice. Some such provisions or expressions being
described as ‘aspirational’ or ‘hortatory’.”

Not every provision in an enterprise agreement is intended to impose an enforceable obligation on a party to expose that party
to the possibility of a penalty for non-compliance.®

The introductory words® making up the first sentence in cl 5.1 of the Agreement are clearly aspirational'®. They purport to
impose no particular obligation on the Respondent and merely demonstrate the Respondent’s desirable position with respect to
its workforce.

The Claimant agrees that cl 5.1 contains some aspirational words but says that the use of the word ‘will” at the end of the first
sentence invokes an obligation on the Respondent to ‘act fairly and responsibly in exercising its rights and obligations under
this Agreement’.

The use of the word ‘will’ often imports obligation. However, whether it was intended the word ‘will’ in cl 5.1 of the
Agreement invoke an obligation, the failure of which attracts a possible penalty, needs to be seen in the context of the whole of
the clause.

In cl 5.3(a) of the Agreement an employee/employer steering committee will meet at least biannually. It is unlikely the drafters
of the Agreement intended that if a steering committee comprising both employer and employee representatives did not meet at
least twice a year, the Respondent or its employees would be liable to a possible penalty under the FWA for breaching the
Agreement.

Similarly, in cl5.3(b) of the Agreement members (of the steering committee) will maintain high levels of integrity,
confidentiality and engage in constructive behaviours. Leaving aside how high levels of integrity and constructive behaviour is
to be assessed for the purposes of a breach, it is unlikely it was intended that where the steering committee exhibit ‘destructive’
behaviours, the Respondent or its employees would again be liable to a possible penalty under the FWA for breaching the
Agreement.

Further, in cl 5.3(c) of the Agreement recommendations by the steering committee will be reached by consensus. Again, it is
unlikely to be intended that where the steering committee do not, or have not, reached a consensus for recommendations, the
Respondent or its employees be subject to possible penalties for breaching the Agreement.

Returning to cl 5.1, subclause (d) of the Agreement provides that the Respondent will discuss changes with affected employees
and use best endeavours to avert or mitigate any adverse effects and the Respondent will give prompt consideration to matters
raised by employees. Both statements contain concepts which represent desirable procedures on the Respondent’s part, being
to use best endeavours and to give prompt consideration. Similarly, subclauses (a) and (b) can only be considered aspirational
where concepts such as supportive, rewarding and high standards are undefined, difficult to quantify and largely subjective in
nature and not otherwise referrable to other clauses in the Agreement, which are predominantly ‘belt and braces’ clauses
directed towards the employees’ various conditions of employment as agreed between the Respondent and the relevant union.
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Further support for this is found in cl 5.2 which contains the employees’ ‘obligations’ and includes displaying high standards
of personal integrity, working in the best interests of the Respondent and customers, upholding policies and guidelines and not
bringing the Respondent into disrepute. It could not reasonably be said that any of these statements were intended to operate as
an obligation, the failure of which results in a breach of the Agreement attracting the possibility of a penalty.

Thus, when regard is had to the whole of cl 5 and the consistent use of the word will otherwise than in an obligatory sense, the
word will in cl 5.1 was unlikely to have been intended to convey an obligation upon the Respondent, the failure of which
would be a breach of the Agreement capable of attracting a possible penalty under the FWA.

The use of the words ‘Mutual Obligations’ in the heading of cl 5 does not alter the character of the clauses within but merely
frames what the clause is intended to convey which is, in essence, a series of endorsements of no binding effect capable of
giving rise to a breach of the Agreement with the possibility of a penalty under the FWA.

The Claimant refers to Byrne v Australian Airlines Ltd (1995) 185 CLR 410 and says that similar concepts to ‘fairness’ and
‘responsibility’, such as ‘unreasonableness’, ‘harshness’, ‘unjustness’, have been defined and quantified in industrial matters
and are not considered aspirational. Therefore, there is no barrier in assessing the Respondent’s conduct by reference to it
being fair and responsible.

Terms such as ‘unreasonable, unjust or harsh’ have been subject to significant judicial commentary. In the context of Byrne the
term formed a clause within the Transport Workers (Airlines) Award 1988, that being ‘[t]lermination of employment by an
employer shall not be harsh, unjust or unreasonable’ (where the termination may be with or without notice).!

The significant difference between the Claimant’s case and Byrne is that the Agreement contains no separate reference to
protecting the employee from purported arbitrary dismissals. If it did so, on the Claimant’s contention, the Respondent would
be required to act ‘fairly and responsibly’ in terminating an employee and for the termination not to be ‘harsh, unjust or
unreasonable’. There is obvious duplicity.

In omitting an analogous clause in the Agreement, did the drafters intend for cl 5.1 to operate in the same way? That is,
notwithstanding there is no express reference to the Respondent not terminating employment harshly, unjustly or unreasonably,
was it impliedly intended for any unstated right or obligation on the Respondent, including termination, to be adjudged by
reference to it being “fair’ and ‘responsible’?

In part, this question is answered having regard to the Respondent’s alternate argument.

The right or obligation on the Respondent that is said to enliven the requirement to act fairly and responsibly is termination of
employment under cl 23 of the Agreement.

Clause 23 of the Agreement contains a series of notice provisions relevant to the Respondent and to the employee. The only
exception to this is cl 23.1(g) where the Respondent may suspend an employee on pay to investigate a serious disciplinary
matter.

The difficulty with the Claimant’s argument is that cl 23 of the Agreement says nothing of the circumstances that may result in
termination, the process the Respondent is expected to follow before deciding to terminate or a clause prohibiting termination
from being “harsh, unjust or unreasonable’. In that sense clause 23 is mechanical and operates in response to termination
whether by the Respondent or an employee.

The only four obligations capable of giving rise to a breach of the Agreement and relevant to the Respondent arise out of cl 23:
(1) to give the employee four weeks written notice of termination or provide payment in lieu of notice;
(2) to give a casual employee one day’s notice of termination;

(3) to give one additional week’s notice of termination to someone over the age of 45 years who has completed two
years of continuous service; and

(4) withholding monies based on the base rate plus allowance if the employee fails to give proper notice or leave before
the notice period expires.

If the Respondent fails to do these things then it has, arguably, breached the Agreement and its contravention may attract a
penalty under the FWA. However, it is difficult to understand how the Respondent is otherwise required to act fairly and
responsibly in giving four weeks’ notice of termination once the decision to terminate has been made. The Respondent will
either give four weeks’ notice of termination or it will not, and if it does not then this may amount to a breach of the
Agreement. Attributes of fairness and responsibility do not attach to the giving of four weeks’ notice of termination.

Had cl 23 of the Agreement referred to the process of termination or the circumstances leading to termination, the Claimant’s
argument may have merit (depending on the construction of cl 5), but this is not what cl 23 is directed towards. Furthermore, it
is not, in my view, permissible to read into or infer from cl 23 of the Agreement that it was intended for the clause to operate as
the basis upon which the decision to terminate is made or the process undertaken prior to terminate.

Therefore, and also in answer to the question posed above, it is unlikely that cl 5.1 or cl 5.1(c) was intended to operate to fill
gaps in the Agreement by imposing inferred or implied rights or obligations on the Respondent. To find otherwise opens up the
prospect of the parties importing rights or obligations that may never have been in the drafters’ contemplation or deliberately
disregarded as part of the negotiations.

It is apparent from the language used and the requirements on the Respondent and employees that cl 23 is not enlivened until a
party has made the decision to terminate and, thereafter, various obligations or requirements apply. As stated the only
exception to this is cl 23.1(g) which seeks to preserve the employees’ pay where they are under investigation for a serious
disciplinary matter.
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Further, in my view, this construction of the interaction between cl 5.1 and cl 23 of the Agreement also supports the
characterisation of cl 5 and cl 5.1 as aspirational and undermines the proposition that overlaying all of the Respondent’s rights
and obligations, including those that remain unstated, is a blanket of fairness and responsibility capable of itself giving rise to a
breach of the Agreement and penalties under the FWA.

I also note that this interpretation of cl 5 of the Agreement does not extinguish certain analogous rights that may be available to
the Claimant under the FWA, including under s 365 and/or s 385 of the FWA as it relates to dismissal.

Outcome

37

38

Accordingly, | am satisfied that the appropriate character or construction of cl 5, including cl 5.1(c), of the Agreement is that it
is aspirational, and it was not intended to impose a binding obligation on the Respondent (or its employees, or any steering
committee) capable of giving rise to a breach of the Agreement.

However, if | am wrong about this, | am also satisfied that in the alternative cl 5.1(c) of the Agreement only operates in respect
of a right or obligation on the Respondent that expressly arises under the Agreement. In the Claimant’s case the right or
obligation said to be enlivened is contained in cl 23, which under the Agreement operates only to prescribe the notice to be
given by both parties in the event of termination. Clause 5.1(c) of the Agreement does not operate to imply into cl 23 a separate
and unstated obligation that the decision to terminate must be “fairly and responsibly” made.

D. SCADDAN

INDUSTRIAL MAGISTRATE

1 Schedule 1 to these reasons contains the relevant clauses — 5 and 23.

2 City of Wanneroo v Holmes (1989) 30 IR 362 at 378.

8 Amcor Limited v Construction, Forestry, Mining and Energy Union (2005) 222 CLR 241 [2] and Holmes at 378.
4 Holmes at 378.

5 Kucks v CSR Ltd (1996) 66 IR 182; Amcor Ltd v CFMEU [2005] HCA 10.

6 Re Harrison; Ex Parte Hames [2015] WASC 247 [50].

7 National Tertiary Education Union v La Trobe University [2015] FCAFC 142 [30] (referring to Ford Motor Co Ltd v
Amalgamated Union of Engineering and Foundry Workers [1969] QB 303 at 330).

8 Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing & Allied Services Union of Australia v
Australian Postal Corporation [2010] FMCA 688 [161].

9 “Western Power remains committed to a strong working relationship with all employees based on mutual trust, good faith and
respect...’

10 The words being similar in nature to that considered in Reeves v MaxiTRANS Australia Pty Ltd (2009) 188 IR 297.
1 Clause 11(a).

Schedule 1: Western Power and CEPU Enterprise Agreement 2013

5.

Mutual Obligations
5.1 Western Power

Western Power remains committed to a strong working relationship with all employees based on mutual trust,
good faith and respect, and in doing so will:

(e) Provide a supportive and rewarding work environment;

f Maintain high standards of work;

(9) Act fairly and responsibly in exercising its rights and obligations under this Agreement; and

(h) Engage employees in accordance with Schedule 1 when a definite decision has been made to

introduce major change(s) that are likely to significantly affect employees. Western Power will
discuss change(s) with affected employee(s) and use its best endeavours to avert or mitigate the
adverse effects of the proposed changes. Western Power will also give prompt consideration of
matters raised by employees. Employees may elect to have an employee representative / workplace
delegate available to them at this time.

5.2 Employees
Employees agree to:

©) Display high standards of personal integrity;

(b) Work in the best interests of the Company and customers;

(c) Uphold the operating policies and quality control guidelines set from time to time by the Company;
and

(d) Refrain from acting in a manner which brings, or could bring, the Company into disrepute.
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5.3 Steering Committee

An employer / employee based steering committee will continue to oversee matters arising from this Agreement
and other matters as agreed.

@)

(b)

(©

The committee will meet at least biannually and as often as required and agreed, and be made up of:
) No more than 10 cross functional employee representatives as nominated by the CEPU; and
(i) No less than 3 management representatives

Members will maintain high levels of integrity, confidentiality where it is deemed appropriate and
engage in constructive behaviours to ensure that the best interests of Western Power and its employees
are maintained.

Any recommendations made by the Steering Committee will be reached by consensus.

23. Termination of Employment

23.1 Western Power will give employees, in writing, 4 weeks' notice of termination or provide payment in lieu of
notice or part thereof.

@) Employees are entitled to an additional week's notice if they have completed at least 2 years of
continuous service and are over the age of 45.

(b) An employee, other than a casual employee, may terminate their employment by providing 4 weeks
notice, in writing.

() A casual employee's employment with Western Power may be terminated at any time by either
Western Power or the casual employee providing the other with 1 day's notice.

(d) Western Power and the employee may agree to a lesser period of notice.

(e) If an employee fails to give Western Power the proper period of notice, or leaves Western Power
before that notice expires, Western Power may withhold monies equal to the value of the number of
days for which notice was not given. Monies withheld under this clause will be based on the
employee's Base Rate plus any allowances they would have earned if they had worked in accordance
with their rostered ordinary hours.

f Where an employee's employment has been terminated for serious misconduct, Western Power
reserves the right to not provide notice or payment in lieu to the employee.

(9) Western Power has the right to suspend an employee with pay for the purposes of investigating a
serious disciplinary matter.

2019 WAIRC 00359
WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATES COURT
CITATION 2019 WAIRC 00359
CORAM INDUSTRIAL MAGISTRATE D. SCADDAN
HEARD WEDNESDAY, 3 APRIL 2019, THURSDAY, 4 APRIL 2019, ON THE PAPERS
DELIVERED THURSDAY, 4 JULY 2019
FILE NO. M 198 OF 2017
BETWEEN SATNAM SINGH
CLAIMANT
AND
SEATOURS PTY LTD, TRADING AS PIZZA BELLA ROMA FREMANTLE
FIRST RESPONDENT
CHRIS JOHNSON
SECOND RESPONDENT
CatchWords INDUSTRIAL LAW - Modern award coverage — Restaurant industry — Classification
within Restaurant Industry Award 2010 [MA000119] — Contravention of terms of a modern
award on minimum pay; overtime; penalty rates and annual leave — Contravention of
National Employment Standards and Fair Work Act 2009 (Cth) — Liability of director —
Application of civil pecuniary penalty
Legislation Fair Work Act 2009 (Cth)
Fair Work Regulations 2009 (Cth)
Long Service Leave Act 1958 (WA)
Instrument Restaurant Industry Award 2010 [MA000119]



99 W.ALG. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 699

Case(s) referred to
in reasons : Fair Work Ombudsman v Complete Windscreens (SA) Pty Ltd [2016] FCA 621

The Director of The Fair Work Building Industry Inspectorate v Linkhill Pty Ltd (No7)
[2013] FCCA 1097

Logan and Otis Elevator Company Pty Ltd 1997 IRCA 200 (20 June 1997)

Ware v O’Donnell Griffin (Television Services) Pty Ltd [1971] AR (NSW) 18
Fair Work Ombudsman v Priority Matters Pty Ltd & Ors (No 4) [2019] FCCA 56
Fair Work Ombudsman v Bird (No.2) [2012] FMCA 312

Fair Work Ombudsman v Aussie Junk Pty Ltd (In Liquidation) & Anor [2011] FMCA
391

Guirguis v Ten Twelve Pty Ltd & Anor [2012] FMCA 307

Potter v Fair Work Ombudsman [2014] FCA 187

Yorke v Lucas [1985] HCA 65

Abigroup Contractors Pty Ltd v CFMEU & Ors [2012] FMCA 820 (No.2)P

Mildren and Anor v Gabbusch [2014] SAIRC 15

Miller v Minister of Pensions [1947] 2 All ER 372

Briginshaw v Briginshaw [1938] HCA 34

Australian Building & Construction Commissioner v Abbott (No 4) [2011] FCA 950
Devonshire v Magellan Powertronics Pty Ltd (2013) 275 FLR 273

Construction, Forestry, Mining and Energy Union v Director of the Fair Work Building
Industry Inspectorate (as successor to the Australian Building and Construction
Commissioner) [2012] FCAFC 178

Fair Work Ombudsman v Devine Marine Group Pty Ltd [2014] FCA 1365
Fair Work Ombudsman v Al Hilfi [2012] FCA 1166

Result : Claim proven in part

Representation:

Claimant : Mr G. McCorry (agent)

Respondents : Ms L. Langridge (of counsel) from Sparke Helmore Lawyers

REASONS FOR DECISION

1 Satnam Singh (Mr Singh) was employed by Seatours Pty Ltd t/as Pizza Bella Roma Fremantle (the Company) from 2009 to
27 September 2017.

2 The classification of the work carried out by Mr Singh is an issue in dispute, but broadly speaking he was employed to work
in the kitchen of a restaurant known as ‘Pizza Bella Roma’ located in Fremantle operated by the Company (the Restaurant),
and his employment was subject to the provisions of the Restaurant Industry Award 2010 [MA000119] as varied from time to
time (the Award).

3 Mr Singh’s claim has been amended on more than one occasion.

In summary, Mr Singh claims the Company contravened the Award in failing to pay him the minimum rates of pay and other
entitlements applicable to the classification of work he says he undertook at the Restaurant, and in doing so the Company
contravened the Fair Work Act 2009 (FWA). Mr Singh also claims the Company further contravened the FWA, the Fair
Work Regulations 2009 (FWR) and the Long Service Leave Act 1958 (WA). Arising from this, Mr Singh also claims a
pecuniary penalty for contraventions of the FWA and pre-judgment interest.

5 Mr Singh seeks orders for payment of the following amounts:
o $17,039.27 for unpaid wages from July 2012 to February 2017;
o $7,259.74 for unpaid long service leave entitlements;
o $5,474.67 for unpaid annual leave entitlements;
o $1,006.78 for unpaid annual leave loading entitlements;
o $4,230.76 for unpaid pay in lieu of notice;
o $2,914.22 for unpaid personal leave entitlements; and

o $1,618.73 for unpaid superannuation contributions due in respect of unpaid wages from July 2012 to February
2017.
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6 Chris Johnson (Mr Johnson) is a director of the Company and Mr Singh claims that he aided, abetted, counselled or procured
the Company’s alleged contraventions and/or was directly or indirectly involved in the Company’s alleged contraventions
contrary to s 550(1) of the FWA.

The Company and Mr Johnson (the Respondents) dispute the claim.

Firstly, the Respondents deny Mr Singh was employed in the classification he claims and maintains that he was employed as
a casual kitchen attendant until 6 February 2017 when he was employed full time as a sous chef.

9 Secondly, the Respondents say Mr Singh ceased his employment when he failed to attend work on 27 September 2017 or
after that time.

10  As will be discussed, during the course of the hearing Mr Johnson agreed that there were discrepancies in the Award rates
paid to Mr Singh from time to time but the discrepancies were inadvertent. The Company also accepts that Mr Singh is
entitled to the payment of pro rata long service leave.

11 However, beyond this the Respondents deny Mr Singh is owed the amounts he otherwise claims.
Issues to be Determined

12 Notwithstanding a commonality of issues with respect to each nominated time period, it is convenient to identify the issues
requiring determination by reference to the time periods identified by the parties:

1 July 2012 to 16 February 2014
a.  What was Mr Singh’s classification of work under the Award for the period 1 July 2012 to 16 February 2014?
b.  Was Mr Singh paid the requisite award rate for this classification during the same period?
c.  Ifnot, what is he entitled to be paid?
16 February 2014 to 29 May 2015
d.  Was the Claimant employed on a casual or full time basis between 16 February 2014 and 29 May 2015?

e What was Mr Singh’s classification of work under the Award during the same period?

f Was Mr Singh paid the requisite award rate for this classification during the same period?
g. Ifnot, what is he entitled to be paid?
h

Was Mr Singh entitled to accrue paid personal leave or paid annual leave entitlements during this same period
(related to d.)?

29 May 2015 to 6 February 2017
i. What was Mr Singh’s classification of work under the Award for the period 29 May 2015 to 6 February 2017?
j. Was Mr Singh paid the requisite award rate for this classification during the same period?
k. If not, what is he entitled to be paid?

Cessation of employment

l. Did Mr Singh cease his employment without notice in September 2017 or was his employment terminated by the
Company?

m.  What entitlements (if any) arise if Mr Singh ceased his employment or if he was terminated?
Other issues
n.  Did the Company keep employee records of the type prescribed in the FWR?
0.  Did the Company ensure copies of the Award and National Employment Standards (NES) were made available?

p.  Was Mr Johnson knowingly involved in any alleged contravention of the FWA by the Company within the meaning
of s 550(1) of the FWA?

13  Schedule 1 of this decision sets out the law relevant to the jurisdiction, practice and procedure of this court in determining this
case. Relevant to matters identified under the heading, ‘Jurisdiction’ in Schedule 1 of this decision, | am satisfied: the
Company is a corporation to which paragraph 51(XX) of the Constitution applies and it is a ‘national system employer’; Mr
Singh was an individual who was employed by the Company and is a ‘national system employee’.

14 Schedule 2 of this decision contains the relevant clauses of the Award, including relevant determinations.

15 Schedule 3 of this decision contains an agreed statement of facts and issues with the agreed rates of pay paid by the Company
to Mr Singh.

16  Schedule 4 of this decision contains the relevant rates of pay under the Award from 1 July 2012 to 30 June 2017 as agreed by
the parties.t

17  Schedule 5 of this decision contains the agreed schedules of hours worked by Mr Singh for the period 1 July 2012 to 17
September 2017.

18 At the outset it is noted the Company, having engaged a forensic accountant for the purposes of assessing the claim, agreed
that it had underpaid Mr Singh but not for the reasons alleged by him. Furthermore, because of identifying the underpayment,
the Respondents made an offer more than the amount sought by Mr Singh to resolve his claim. Mr Johnson made this
admission, and others, in his oral evidence. Ordinarily this would not attract the court’s comment, but it is relevant to aspects
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of the orders sought and the way Mr Singh conducted his claim. In addition, the Company also says that there were times it
overpaid Mr Singh.

Background
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Mr Singh came to Australia from India on a student visa in November 2008 to undertake a Master’s degree in Accounting. He
graduated with a Bachelor of Commerce from the University of Punjab Chandigarh in April 2005. Mr Singh is an educated
person unlike many other employees in the restaurant industry.

He ceased his Master’s degree and instead undertook a Certificate 111 in Hospitality (Commercial Cookery) from 6 July 2009
to 2 July 2010 at Stanley College and was issued with the relevant certificate in April 2011.2

Since 2015 he is an Australian citizen.

He commenced work at the Restaurant in around October 2009. Mr Singh says he was employed as a ‘cook’ after seeing an
advertisement on the door of the Restaurant and undertaking a work trial with Liam Broom, the then head chef.

Mr Singh says that Mr Broom schooled him in the practical aspects of cooking and he worked about 20 hours per week,
mostly on weekends. This included preparing food, dish washing, cleaning the kitchen area and helping other senior cooks in
day to day tasks.®

The Award states that a full time adult employee must be paid a minimum rate for their classification as set out in an applicable
table (cl 20.1 of the Award) and the classification structure and descriptors contained in Schedule B.

Mr Singh claims that since 1 July 2012 he was employed as a ‘cook’ and that the appropriate level of classification for the
work undertaken is Level 4 Cook grade 3. The Respondents deny this is the case, saying that he was employed as a sous chef
from 6 February 2017 and was employed as a kitchen attendant (of varying grades) prior to this.

It is necessary to focus on the skills, duties and tasks undertaken by Mr Singh and compare this with the requirements of a
Level 4 Cook grade 3.

The following principles, drawn from decided cases, are relevant to determining the appropriate classification of Mr Singh’s
position:

. ‘Where the particular issue is whether an employee is engaged in a particular classification or class of work, then
the Court takes a practical approach and will consider the aspect of the employee’s employment which is the
principal or major or substantial aspect.’

Fair Work Ombudsman v Complete Windscreens (SA) Pty Ltd [2016] FCA 621 [27]; The Director of The Fair
Work Building Industry Inspectorate v Linkhill Pty Ltd (No7) [2013] FCCA 1097; Logan and Otis Elevator
Company Pty Ltd 1997 IRCA 200 (20 June 1997).

. Determining the major or substantial aspect of an employee’s employment is ‘not merely a matter of quantifying the
time spent on the various elements of work performed...; the quality of the different types of work done is also a
relevant consideration’.

Ware v O’Donnell Griffin (Television Services) Pty Ltd [1971] AR (NSW) 18.

Schedule B3.6 of the Award defines Cook grade 3 to mean a demi chef or equivalent who has completed an apprenticeship or
who has passed the appropriate trade test or who has the appropriate level of training, and [my emphasis] who is engaged in
cooking, baking, pastry cooking or butchering duties.

Schedule B3.1 of the Award defines Kitchen attendant grade 1 to mean an employee engaged in any of the following: (a)
general cleaning duties within a kitchen or food preparation area and scullery, including the cleaning of cooking and general
utensils used in a kitchen and restaurant; (b) assisting employees who are cooking; (c) assembly and preparation of
ingredients for cooking; and (d) general pantry duties.

Schedule B3.2 of the Award defines Kitchen attendant grade 2 to mean an employee who has the appropriate level of
training, and who is engaged in specialised non-cooking duties in a kitchen or food preparation area, or supervision of
kitchen attendants.

Schedule B3.3 of the Award defines Kitchen attendant grade 3 to mean an employee who has the appropriate level of training
including a supervisory course, and has the responsibility for the supervision, training and co-ordination of kitchen
attendants of a lower grade.

Clause 3.1 of the Award defines appropriate level of training. Relevant to Mr Singh is (a) has completed an appropriate
training program that meets the training and assessment requirements of a qualification or one or more designated units of
competency from a Training Package. Clause 3.1 also provides:

(however, to avoid doubt, the minimum classification rate for an employee who has completed AQF Certificate 111
or higher qualifications relevant to the classification in which they are employed is Level 4 in clause 20.1...).

The relevance of this part of the definition of appropriate level of training is that it reinforces the appropriate classification
rather than provides that because a person has completed AQF Certificate 11 they are to be paid at Level 4. That is, the fact of
completing Certificate |11 does not obviate the need to determine what employment the person is engaged in. For example,
someone may have completed a Certificate 111 in an area, but is unable to find employment in that area and accepts a position
in the same type of area that does not require the skills associated with the training and, therefore, is employed at a lower
classification commensurate with the role.

What employment a person is engaged in is a matter of fact having regard to the evidence.
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Assessment of the Evidence

35  Mr Singh gave evidence on his behalf and adduced evidence from Atif Toor, former head chef at the Restaurant. Mr Johnson
gave evidence on his behalf and on behalf of the Company and the Respondents adduced evidence from Maria Vegar and
Carlos Lopez, employees at the Restaurant.

36 | note that other than Mr Johnson, English was not the first language for the witnesses. Thus, some allowances need to be
made for expressions that may not translate well or differently if used in the witnesses’ primary language.

37 In that sense caution should be exercised to guard against the court taking an unfair advantage from having observed the
witnesses in giving their evidence.

38  There were inherent deficiencies in Mr Singh’s evidence that, in my view, were not accountable by language difficulties.
Further, the way his claim was conducted raised the possibility that he conflated issues that cannot be determined in this court
where he seeks the payment of an amount of money owed under the FWA. This included repeated references to certain
behaviours in the workplace which the court cannot determine and which, in fact, had little bearing on the matters in issue or
the claim more generally.

39  Mr Singh sought to inflate his claim by reference to a level that was difficult for him to substantiate where he bears the onus
of proving the claim. There were inconsistencies in his oral and written evidence for why certain events occurred and he
denied knowledge of a video being taken on a mobile telephone when he must have been aware of the recording being made
in the circumstances.

40 That is, according to Ms Vegar, who took the video in August 2016 on a mobile telephone, she was a short distance from Mr
Singh and he was aware of the recording consistent with what can be observed in the video itself. While this did not, of itself,
render all his evidence unreliable, it certainly diminished the authenticity of some of his evidence.

41  Mr Singh also sought to rely on photographs when, in cross-examination, it was revealed that contextually it was, at best,
ambiguous how these photographs may support his claim.

42  Further, Mr Singh sought to discredit the Respondents in circumstances where he also, arguably, transgressed the law in
respect of the terms of his student visa. That each party may have been non-compliant with immigration law did not
ultimately assist in determining the issues.

43 This is not to say the Respondents’ evidence was without flaws. For example, there are admitted discrepancies in the
accounting procedures relevant to Mr Singh’s hourly rates of pay.

44 However, Mr Lopez and Ms Vegar gave evidence on certain issues (primarily to do with timing) contrary to the Respondents’
interests, which supported the truthfulness and credibility of their evidence.

45  Often the most objective evidence is contained in associated documents tendered into evidence, which for the most part either
supports or does not support a claimant’s claim.

46  Notwithstanding | have commented on the evidence generally, there are issues upon which | do not accept and reject Mr
Singh’s evidence in preference to the Respondents’ evidence supported by certain documents tendered into evidence. On
other issues | accept Mr Singh’s evidence. This will be identified where relevant and necessary to do so.

1 July 2012 to 16 February 2014

47  The parties agree Mr Singh was employed on a casual basis from 1 July 2012 to 16 February 2014.

48  The parties agree the pay rates and pay paid by the Company to Mr Singh during this same time period.*
49  The parties agree the hours worked by Mr Singh from 1 July 2012 to 16 February 2014.5

50 The principal factual issue in dispute is the classification of the work carried out by Mr Singh during this time by reference to
the Award.

51  Mr Singh alleges that at all times he was employed as Cook grade 3, including during this period. I note that the agreed
schedule B(1) (replicated in Schedule 5 to this decision) refers to Casual Cook Level 4 consistent with the pay rates for a
Cook grade 3 indicated by Mr Singh in schedule B(1).

What was Mr Singh’s classification of work under the Award for the period 1 July 2012 to 16 February 2014?

52  Mr Singh says he worked solely as a cook from 2010 onwards. Further, he was sponsored for a subclass 857 visa in May
2012 on the basis that his application was as a ‘cook’ (the Visa Application), consistent with the employment agreement
signed by Mr Johnson on 20 May 2012 (the Employment Contract).® Mr Singh says that the offer for sponsorship arose in
January 2012 from Gwyn Ellis, the then head chef.

53  The Employment Contract was intended to commence upon the granting of the 857 visa which did not occur until 10
February 2014 (through no fault of the parties).”

54 Mr Singh says that he was not made a full time employee until late March 2014.

55  Mr Johnson says Mr Singh was employed as a dishwasher in or around 2009. Thereafter, he worked predominantly as a
kitchen hand and was not employed as a cook until February 2017, albeit that while as a kitchen hand Mr Singh did some
cooking under supervision from time to time. This was a matter for the head chef to determine if it was necessary and if the
person was happy to do the work for a short time.

56  Mr Johnson acknowledges the Employment Contract and Visa Application and agreed with its contents but says that until the
857 visa was granted, Mr Singh was not employed as a cook. Further, while Mr Singh had the qualifications to be a cook, this
was not what he was employed as.




99 W.ALG. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 703

57

58

59

60

61

62
63

64

65

66

67

68
69

70
71

72

73

74

75

76

77

78

Mr Johnson says that in 2011 Mr Singh requested the Restaurant to sponsor him for an 857 visa and Ewan Dickson,
Restaurant Manager, dealt with the Visa Application.?

There were a number of conditions attached to the Visa Application, including Mr Singh was to be employed in a full time
position, paid an annual salary of $45,000 and the 857 visa was required to be granted. These terms were included in the
Employment Contract.

Ms Vegar has been employed at the Restaurant since 1999. Ms Vegar says Mr Singh was employed as a dishwasher and then
as a kitchen hand from late 2010. While a kitchen hand he undertook preparatory work required by the head chef. Ms Vegar
says Mr Singh commenced cooking from mid-2014 while under the then head chef, Mr Toor.®

Mr Lopez has been employed at the Restaurant since October 2011. He is the Restaurant Manager but previously worked as a
waitperson and supervisor, including supervising Mr Singh. He says Mr Singh worked as a kitchen hand and helped with food
preparation and cleaning. Mr Lopez says Mr Singh occasionally worked on the fryers, cooking chips and chilli mussels.°

Mr Singh admitted that he did all the jobs including washing dishes, kitchen preparation, cleaning the kitchen, helping with
kitchen tasks, and that he did not cook the entire time he was employed. He maintained he was a cook from 2010 or 2011 and
that the head chefs consulted amongst themselves to appoint him as a chef. He agreed that the pay rates he claims were paid
in 2012 to 2014 in accordance with the rates of pay for a Level 1 Kitchen hand, which are the same rates of pay contained in
his payslips for the same period.

Mr Singh agreed there was no other evidence to support his claim that he was working as a cook at this time.

I am unable to find to the requisite standard that Mr Singh was employed as a Cook grade 3 from 1 July 2012 to 10 February
2014.

The Visa Application and Employment Contract refer to Mr Singh’s future employment as a ‘cook’ once the 857 visa was
granted which was not until February 2014. It makes no reference to what level of ‘cook’ this was intended to be.

The job description in the Employment Contract includes roles such as food preparation, cooking and presenting dishes.
However, the job description in the Employment Contract is substantially different to the job description in a new
employment contract signed by Mr Singh on 30 January 2017 (2017 Employment Contract).!*

The job description in the Employment Contract also includes checking areas, cleaning all kitchen areas, dishwashing, food
hygiene and food safety, and administrative duties.

The job description in the 2017 Employment Contract includes working with the head chef to produce menus, training staff,
ordering and stock take, preparation of sauces and menu dishes and making sure areas are clean and tidy.

The job description in the Employment Contract has many more menial tasks and is not directed to merely cooking.

The position of cook in the Visa Application was referrable to Australian and New Zealand Standard Classification of
Occupations 351411 which is classed at skill level 3 (chefs are excluded from this group as they are classed in unit group
3513).%2

Mr Singh was not employed as a ‘Sous Chef’ until February 2017.

Furthermore, 1 am highly doubtful on his evidence that Mr Singh had at least two years of on-the-job training in 2012 which,
on his evidence, appears to have been an ad hoc arrangement of four months’ duration rather than any formal on-the-job
training consistent with someone who holds a tradesperson position (i.e. Cook grade 3 and above).

Notably, Mr Toor says that he worked with Mr Singh from March 2014 and that he was working as a cook, cooking mussels
and on the deep fryer (consistent with Mr Lopez’s evidence). Mr Toor says he moved Mr Singh to the pan section when he
became head chef in November 2014. At other times he says Mr Singh worked on the grill and prepared pasta sauces.

Ms Vegar says she observed Mr Toor teaching Mr Singh how to cook pasta on the pan section sometime after Mr Toor started
work and thereafter Mr Singh started working on the fryer to cook chips and schnitzels. She described Mr Toor and Mr Singh
as friends.®®* Mr Singh and Mr Toor deny this.

However, if Mr Singh was working as a cook at the level he says, there would have been no need for Mr Toor to move him to
the pan section and expand his duties because on his evidence he was already doing this.

Level 3 classification under the Award includes Cook grade 2. In my view, once the 857 visa was granted this is the likely,
and most appropriate, intended classification that would have been appropriate for the position intended to be occupied by Mr
Singh.

In the meantime, while the Visa Application was being processed | am not satisfied the major or substantial aspect of Mr
Singh’s employment was as a cook. Even on his evidence, his tasks and roles were varied and save for him saying he was
cooking, there is little other evidence one way or another demonstrating that this was the major or substantial aspect of his
employment, including the photographs of bowls, some calamari and a whisk. The Respondents’ evidence suggests
otherwise.

Ms Vegar’s evidence is the most persuasive because she was consistently present during the period 2012 to 2014 and, in
many regards, her evidence was consistent with Mr Singh’s evidence about certain tasks he carried out.

Accordingly, for the period 1 July 2012 to 16 February 2014 | find Mr Singh was employed as a casual kitchen hand and the
classification appropriate to his employment in that time having regard to the major or substantial aspects of his employment
was Level 1 Kitchen attendant grade 1, albeit | accept that he carried out some cooking duties during this time.
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Was Mr Singh paid the requisite award rate for this classification during the same period?

79  To his credit, Mr Johnson accepted that the hourly rate paid to Mr Singh during that time was not always in accordance with
the Award (even as a casual Level 1 Kitchen attendant grade 1), but he said that this was inadvertently done and had he been
aware the hourly rate was incorrect he would have taken steps to remedy it. | also note that having regard to the agreed hourly
rates paid to Mr Singh compared to the Award hourly rates that this did not occur on every occasion, but errors were made.

80 By way of example, between 1 July 2012 and 14 October 2012, the Company paid Mr Singh $22.16 per hour for hours
worked on a Saturday. The Award provides that the casual hourly rate for time worked on a Saturday for a Level 1 employee
(which includes Kitchen attendant grade 1) is $22.99. Similarly, for the same period, the Company paid Mr Singh $23.809
per hour for hours worked on Sunday when it ought to have paid $25.46 per hour.

What is Mr Singh entitled to be paid?

81 Mr Singh is entitled to be paid the applicable casual hourly rate for each hour worked at classification Level 1 Kitchen
attendant grade 1 for the period 1 July 2012 to 10 February 2014.

16 February 2014 to 29 May 2015
82  The parties agree the pay rates and pay paid by the Company to Mr Singh during this same time-period.**
83  The parties agree the hours worked by Mr Singh from 16 February 2014 to 29 May 2015.1°

84  The principal factual issues in dispute are the classification of the work carried out by Mr Singh during this time by reference
to the Award and whether he was employed on a full time or casual basis.

85  Further, if it is found that Mr Singh was employed on a full time basis, was he entitled to paid personal leave and paid annual
leave during this period?

Was the Claimant employed on a casual or full time basis between 16 February 2014 and 29 May 2015?

86 On 10 February 2014, Mr Singh was granted the 857 visa.!® According to the Employment Contract upon approval of the
Visa Application Mr Singh was to commence employment as a ‘cook’ with a gross salary of $45,000 per annum, including
penalties and shift allowance. Clause 9 of the Employment Contract noted that Mr Singh was a full time employee and was
required to work 38 hours per week with an expectation of working reasonable hours in excess of this to carry out the
performance of his job. It was intended that he would be paid overtime at the standard hourly rate or at the Award rate,
whichever was higher.

87 The Employment Contract was consistent with the contents of the Visa Application as it related to full time status
employment and pay.’

88  Mr Singh says that he asked the then head chef, Ewan Dickson, to be put on full time but he was not made full time until late
March 2014.18

89 He was then paid $25 per hour from late March 2014 to May 2015. In cross-examination, Mr Singh denied saying to his
employer that he wanted to be paid $25 per hour in lieu of annual leave.

90 Mr Johnson says his understanding is that Mr Singh wanted to have a more flexible arrangement so that he could carry out
other work and that notwithstanding the Employment Contract and Visa Application Mr Singh continued to work casually for
the agreed hourly rate of $25.

91 Mr Singh’s payslips (consistent with the agreed weekly total hours) show that during this period Mr Singh did not
consistently work 38 hours per week expected of a full time employee and as purportedly contracted. In fact, he worked
variable hours anywhere between 11 hours and 45 hours per week and he was paid a flat rate of $25 per hour.

92  The variable agreed weekly hours worked are inconsistent with Mr Singh’s evidence that he was working full time between
16 February 2014 and 29 May 2015. There are approximately 20 weeks where he worked less than 38 hours per week,
sometimes significantly less. There are a number of weeks where it appears that he did not work at all to which I now infer he
claims annual leave entitlements for those weeks.

93 The payslips and the agreed weekly hours of work are more consistent with Mr Johnson’s evidence that Mr Singh was
working on a casual basis during this period, howsoever this came about. Mr Singh’s evidence that Mr Dickson put him on
full time employment is inconsistent with his actual work hours, particularly where he worked less than the full time hourly
equivalent.

94 | am not satisfied that Mr Singh has proven to the requisite standard that between 16 February 2014 and 29 May 2015 he was
employed full time during this period. | say this noting the terms of the Employment Contract, but also noting that an
annualised salary of $49,400 equates to $25 per hour if an employee was to work 38 hours per week. Thus, the Employment
Contract takes me no further when regard is had to the actual weekly hours worked on a variable basis and merely forms one
part of the evidence for consideration.

What was Mr Singh’s classification of work under the Award for the period 16 February 2014 to 29 May 2015?
95  Mr Singh maintains that he was a cook for this period.

96 Mr Lopez says from early 2015 Mr Singh was carrying out cooking shifts on his own on Wednesday nights when the
Restaurant was quiet. In around May 2015, Mr Lopez says he commenced as restaurant manager and he had difficulty
managing Mr Toor and Mr Singh due to their friendship. Mr Lopez says Mr Toor refused to hire another ‘cook’ because he
was friends with Mr Singh and he did not want to reduce Mr Singh’s hours of work.°
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97  As previously stated, Mr Toor says that he worked with Mr Singh from March 2014 and that he was working as a cook,
cooking mussels and on the deep fryer. Mr Toor says he moved Mr Singh to the pan section when he became head chef in
November 2014. At other times he says Mr Singh worked on the grill and prepared pasta sauces.

98  Mr Singh’s payslips demonstrate that from 17 February 2014 to 16 March 2014, he was paid hourly rates of pay consistent
with a casual Level 1 Kitchen attendant grade 1 (noting that the rates of pay do not exactly accord with the rate provided by
the Award).

99  From 17 March 2014, Mr Singh was paid a flat hourly rate of $25 and his annualised wage increased from $34,283.60 to
$49,400 (equating to $25 per hour for a 38 hour working week).

100 There is clear discord between Mr Singh and Mr Toor and Mr Lopez and Ms Vegar, save that Mr Lopez says that Mr Singh
occasionally cooked on the deep fryer and from early 2015 Mr Singh started to work alone on Wednesday nights. This
coincides with Mr Toor, in what appears to be a unilateral decision, increasing Mr Singh’s scope of work to include working
on the pans and other sections from November 2014 when Mr Toor was made head chef.

101 | do not accept that Mr Singh was cooking to the extent he says he was until Mr Toor decided to expand Mr Singh’s scope of
work. To what extent this came about with the Company’s approval is difficult to say. To my mind it appears Mr Toor made a
decision without proper consultation and Mr Lopez and the Company acquiesced to the decision where Mr Toor was in
charge of the kitchen. However, it also appears that Mr Singh continued to carry out duties consistent with being a kitchen
hand.

102 Mr Singh bears the onus of proving his claim. | am not satisfied that Mr Singh has demonstrated for the whole of this time the
substantial aspect of his employment was as a cook (of any level), although | am satisfied that at some point in early 2015 the
cooking duties he undertook commenced being the substantial aspect of his employment. The difficulty is identifying to the
requisite standard when that was. Doing the best the court can do with the paucity of evidence | find that it was at the end of
January 2015.

103 | find that from 16 February 2014 to 31 January 2015 the substantial aspect of Mr Singh’s employment was as a casual Level
1 Kitchen hand grade 1. | find that from 1 February 2015 to 29 May 2015 the substantial aspect of Mr Singh’s employment
was as a casual cook, although I do not accept that it was at Cook grade 3. In my view, Mr Singh’s classification from this
time was casual Level 3 Cook grade 2 (which is the same level as a Kitchen hand grade 3), consistent with him undergoing
what appears to be some form of training by Mr Toor and consistent with the observations of Mr Lopez and Ms Vegar.

104 | do not accept that merely because Mr Singh was working on his own on Wednesday evenings that he was consistently
acting in a higher role. Simply put, there was limited, if any, evidence of what in fact this entailed. It is equally possible he
did no more than what might have been required by him in any event.

Was Mr Singh paid the requisite award rate for this classification during the same period? If not, what is he entitled to be paid?

105 Having regard to the findings made, it appears that for the period 16 February 2014 to 29 May 2015 Mr Singh was at times
paid above the Award rate and at times he was paid below the Award rate when he was paid a flat rate of $25.00 per hour.

106 However, he was entitled to be paid at the Award rate as follows:
e 16 February 2014 to 31 January 2015 — casual Level 1 Kitchen hand Grade 1 for the hours worked; and
e 1 February 2015 to 29 May 2015 — casual Level 3 Cook grade 2 for the hours worked.

Was Mr Singh entitled to accrue paid personal leave or paid annual leave entitlements during this same period?

107 Having found that Mr Singh was a casual employee from 16 February 2014 to 29 May 2015, he was not entitled to accrued
paid personal leave or paid annual leave during this time.

29 May 2015 to 6 February 2017
108 The parties agree Mr Singh was employed on a casual basis from 29 May 2015 to 6 February 2017.

109 The parties agree the pay rates and pay paid by the Company to Mr Singh during this same time-period.?°
110 The parties agree the hours worked by Mr Singh from 29 May 2015 to 6 February 2017.%*

111 The principal factual issue in dispute is the classification of the work carried out by Mr Singh during this time by reference to
the Award.

What was Mr Singh’s classification of work under the Award for the period 29 May 2015 to 6 February 2017?
112 Mr Singh alleges that at all times he was employed as Cook grade 3, including during this period.

113 The Respondents allege that Mr Singh was employed as a kitchen attendant of varying levels.

114 Mr Singh refers to two video recordings, one taken in December 2015 and one taken in August 2016 by Ms Vegar. | have
already referred to the lack of authenticity of Mr Singh’s evidence with respect to the video recording taken by Ms Vegar.

115 Further, the two videos do not advance the evidence in terms of Mr Singh’s assertion about being a Cook grade 3 during this
time period. In fact there is little evidence about any change in Mr Singh’s duties from the finding made with respect to his
duties in the period 1 February 2015 to 29 May 2015.

116 I will note, however, that in the December 2015 video Mr Singh touches the contents of the carton before pouring it into the
pans and is dressed quite casually and the mood seems jovial rather than professional.

117 1 find consistent with his ongoing but unchanged role from 1 February 2015 to 29 May 2015 that from 30 May 2015 to 6
February 2017 the substantial aspect of Mr Singh’s employment was as a casual Level 3 Cook grade 2.
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Was Mr Singh paid the requisite award rate for this classification during the same period? If not, what is he entitled to be paid?

118 Mr Singh is entitled to be paid as a casual Level 3 Cook grade 2 (which | note also equates to a Kitchen hand grade 3) for the
period 30 May 2015 to 6 February 2017.

119 Therefore, having regard to the payslips, Mr Singh was paid the following rates of pay (either in compliance with or not in
compliance with the Award):

. from 1 February 2015 to 30 May 2015 — Level 1 Kitchen hand grade 1 when he ought to have been paid as a Level
3 Cook grade 2;

. from 1 June 2015 to 16 August 2015 — Level 2 Kitchen hand grade 2 when he ought to have been paid as a Level 3
Cook grade 2; and

. from 17 August 2015 to 5 February 2017 — Level 3 Kitchen hand grade 3 which is the same Award rate as that
applicable to a Level 3 Cook grade 2.

120 Therefore, from 1 February 2015 to 16 August 2015 Mr Singh was not paid the requisite award rate as a casual Cook grade 2.
However, from 17 August 2015 to 5 February 2017 while Mr Singh was paid as a casual Kitchen hand grade 3, this is the
same Award rate applicable to a casual Level 3 Cook grade 2.

Cessation of Employment and Associated Entitlements (If Any)

121 The parties agree that on 30 January 2017 Mr Singh signed a contract of employment as a full time chef with an annual salary
of $55,000 to commence on 6 February 2017.22

122 Mr Singh was second in charge of the Restaurant’s kitchen.

123 In late August and September 2017 the Claimant did not attend work and was entitled to be paid for the period of absence on
account of accumulated personal leave entitlements.

124 Between 6 February and 27 September 2017, Mr Singh had accumulated 6.384 days of paid personal leave and was paid
35.59 hours of personal leave in August and September 2017.

125 Mr Singh did not attend his rostered shift on 27 September 2017 and did not return to work after this date.

126 Mr Singh was employed by the Company for approximately seven years and 11 months and the Company has not paid pro
rate long service leave to which he is entitled.

127 On or around 19 December 2017 Mr Singh requested Mr Johnson provide copies of his time and wages records applicable to
his period of employment and on 22 December 2017 Mr Johnson provided the payslips (attached to Mr Johnson’s
supplementary witness statement).

Did Mr Singh cease his employment without notice in September 2017 or was his employment terminated by the Company?

128 Mr Singh says he hurt his shoulder in late July 2017 while at work, which he described as a progressive injury.?® Mr Toor or
Mr Lopez put him on light duties which he did for three weeks and when he could not work for three days he was paid sick
leave.?* He was paid further sick leave for a period of three days at the end of August 2017.%

129 Mr Singh says that he had a conversation with Mr Lopez on 1 September 2017 and that Mr Lopez told him that Mr Johnson
did not want to progress a workers’ compensation claim because it would cost money and that he should use annual leave and
sick leave to recover from his injury. However, Mr Singh said that he wanted to take annual leave in November 2017 and he
was informed that he could take all of his four weeks annual leave in advance, provided he dropped the workers’
compensation claim. Mr Lopez denies Mr Singh’s version of the conversation.?®

130 Thereafter, Mr Singh says he was paid a week’s annual leave on 10 September 2017 and on 17 September 2017 and in the
meantime he sent emails to, and received emails from, Mr Lopez.?’

131 On 20 September 2017 Mr Singh contacted the head chef, ‘Cola’, by text message about returning to work and advised that
he would return to work on Wednesday and Thursday and take the remaining days as sick leave.

132 Mr Singh says that he was not paid annual leave or given any other payment in the week ending 24 September 2017 and he
sent an email to Mr Lopez dated 26 September 2017 asking about this. Mr Singh said that on 27 September 2017 he
telephoned Mr Lopez to ask why he had not been paid the third week of annual leave.?®

133 Mr Singh says he telephoned Mr Lopez at 11.00 am and 12.30 pm on 27 September 2017 to ask about being paid for the third
week of annual leave and he was told that he could only be paid accumulated annual leave (rather than annual leave in
advance). Thereafter, during the second conversation Mr Singh says that Mr Lopez (on behalf of Mr Johnson) accused him of
faking his injury to get a payout and that the workers’ compensation claim form would not be signed and he was to cease the
injury claim.?®

134 Mr Singh says that he was very angry with the conversation and that Mr Lopez told him ‘not to come to work’ which he
understood to mean that he no longer had a job, and he told Mr Lopez that he would take him to court.3°

135 The workers’ compensation claim was settled by the Company’s insurer in 2018.

136 Mr Singh says he was given no notice of termination and was not paid in lieu of notice of termination.

137 Mr Lopez’s version of what occurred is very different to that of Mr Singh’s. Mr Lopez says Mr Singh was expected to return
to work on 27 September 2017 after three weeks off work.3! | note this is consistent with the contents of Mr Singh’s text
message to the head chef on 20 September 2017 in which he also says, ‘[b]Jut still | have 3 sick left and | will use it next
week’.%2 There is no reference to annual leave in this text message.
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Following a discussion on the telephone Mr Lopez says he sent an email to Mr Singh confirming the contents of the telephone
conversation® and on 11 September 2017 he received an email from Mr Singh requesting to be paid four weeks annual leave
and enquiring about the balance of his sick leave. Thereafter, Mr Lopez enquired with the Restaurant’s bookkeeper about Mr
Singh’s leave entitlements and other information.3*

Mr Lopez forwarded this information to Mr Singh who responded by asking whether any exception applied to him.% Mr
Lopez agreed he had a telephone conversation with Mr Singh on or around 27 September 2017 which did not end well
because Mr Singh wanted four weeks’ annual leave, but Mr Lopez denied firing Mr Singh stating ‘if | fired him why would |
email him to come and sit down?’.

On 30 September 2017, Mr Lopez sent an email to Mr Singh requesting a written response to any outstanding issues he had.
On 2 October 2017, Mr Lopez says he telephoned Mr Singh asking him to resolve any issues he had at a meeting to which he
says Mr Singh hung up on him.36

On 3 October 2017 Mr Singh sent Mr Lopez an email making various allegations and saying that he was going to take the
Restaurant to court.”

Mr Singh did not attend work on 27 September 2017 and did not attend at any date thereafter.

The emails between Mr Singh and Mr Lopez demonstrate the following:

. Mr Singh’s complaint about shoulder pain was raised in late July 2017 and there was a discussion with Mr Lopez
about going on holiday and the possibility of obtaining more personal leave than was currently accumulated [my
emphasis]. Mr Singh said that he had already planned to go annual leave in November 2017;38

. on or around 4 September 2017 there was a further discussion where Mr Lopez stated in an email ‘I have explained
you why we would not proceed with your injury claim. So we had agreed to use your sick leave and then your
annual leave accrued [my emphasis]’. Mr Lopez attached the accrued annual leave;*°

. on 11 September 2017 Mr Singh requested confirmation about paying four weeks annual leave and queried how
much sick leave he had accrued;*°

. on 19 September 2017 Mr Singh told Mr Lopez he would speak to Mr Johnson about the claim (presumably the
workers’ compensation claim). There is a reference to Mr Johnson being angry [but not what about]; *

. on 20 September 2017 Mr Singh informed the head chef via text that he will be returning to work on 27 September
2017 for two days and will use his remaining three sick days after that; 42

. on 26 September 2017 Mr Singh requested ‘last week annual leave pay’; *
. on 27 September 2017 Mr Lopez provided Mr Singh with information about annual leave calculation; 44

. on 30 September 2017, Mr Lopez asked Mr Singh to commit in writing various issues he may have including the
‘proposed injury claim’; 4

. on 3 October 2017 Mr Singh responded to Mr Lopez making various allegations but relevantly said that ‘you, Chris
and his insurance adviser will not decide about this’;*

. on 4 October 2017, Mr Lopez requested to meet and talk with Mr Singh and to write down the issues; 47 and

. there was no further communication until 19 December 2017 when Mr Singh sent an email requesting copies of
employment records. 48

None of the email correspondence makes any reference to Mr Singh being terminated or dismissed, including the email from
Mr Singh dated 19 December 2017. Notably the email from Mr Singh dated 4 October 2017 says nothing about being
terminated or dismissed but refers to taking matters to court. | note that this email was sent by Mr Singh after he says he was
told by Mr Lopez not to come to work on 27 September 2017.

Mr Singh’s workers’ compensation claim is not a matter for this court. Mr Johnson may well have been angry about the
possibility of a workers” compensation claim, which | note was later settled by QBE insurance. However, to the extent that
the possibility of a workers’ compensation claim supports Mr Singh’s assertion that his employment was terminated, |1 am
unable to draw that conclusion. Notably, and consistent with the Mr Lopez’s evidence, by 3 October 2017 the Company’s
insurer appears to have been informed of the workers’ compensation claim. It is entirely a matter for the insurer whether to
accept or not accept any claim, and if the claim was accepted then it is a matter for the insurer to consider reimbursing any
amount for leave taken due to the injury. On 30 September 2017 Mr Lopez invited Mr Singh to meet to discuss, amongst
other things, the “‘proposed injury claim’.

Mr Lopez stated that this was the first workers’ compensation claim that he had dealt with and he was guided by the
Company’s insurer on how to manage it.

Save for Mr Singh’s assertion, the email correspondence does not support the agreement for the Company to pay annual leave
in advance of accrued entitlements. While the possibility of additional personal leave was mentioned, it is clear Mr Lopez
referred to the taking of accrued annual leave rather than annual leave being paid in advance. Thus, | do not accept that there
was a separate agreement or promise (or whatever is alleged) for Mr Singh to be permitted to take any additional annual leave
not accrued.

It was clearly Mr Singh’s intention to return to work on 27 September 2017 and save that there was a poor conversation with
Mr Lopez on that day, there is simply no explanation (beyond mere speculation) as to why Mr Singh did not attend work on
that day or thereafter. The only explanation arrives in the form of an email from Mr Singh on 4 October 2017 where it is clear



708 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 99 W.ALG.

he is disgruntled by a number of matters but, even then, beyond saying he is going to take matters to court, there is nothing
that even remotely suggests he has been terminated by the Company.

149 In fact, the tone and content of his email is more consistent with Mr Singh leaving the workplace rather than his employment
being terminated by the Company.

150 Mr Singh bears the onus of proving his claim that he was terminated by the Company and | am unable to find to the requisite
standard that he was. Having regard to all of the evidence, particularly the email correspondence, | find that Mr Singh left his
employment and he was not terminated or dismissed by the Company. | find that Mr Singh gave no notice (in writing or
orally) of the cessation of his employment.

What entitlements (if any) arise if Mr Singh ceased his employment or if he was terminated?

151 Mr Singh says that he was not paid from 17 September 2017 and that he has outstanding entitlements owing. Mr Singh did
not attend work from, and left his employment on, 27 September 2017 without notice.

Annual Leave

152 In respect of accrued annual leave at the time of the cessation of his employment it appears Mr Singh had 9.40 hours of
accrued annual leave owing. | will hear from the parties further on this figure and payment of the same.

Personal Leave

153 In respect of personal leave at the time of the cessation of his employment it appears Mr Singh had accrued 1.6 hours, having
taken all other personal leave that had accumulated. | will hear from the parties further on this figure.

154 Thus, on the figures above, it would appear that from 17 September 2017 Mr Singh was entitled to be paid 11 hours at the
base rate of pay of $27.834 per hour or the amount of $306.17 with annual leave loading of 17.5% on the annual leave
component of $4.87 per hour or the amount of $45.79.

Long Service Leave

155 The Award does not include the provision for the payment of long service leave. The parties agree that Mr Singh is entitled to
the payment of long service leave and the Company submits it would have paid this entitlement had Mr Singh not ceased his
employment without notice or if he had accepted any offers of settlement.

156 Pursuant to s 8(3) and s 9(2) of the Long Service Leave Act 1958 (WA) Mr Singh is entitled to a proportionate amount of 8
2/3 weeks based on an agreed period of continuous employment of seven years and 11 months.*® | find that Mr Singh is
entitled to 34.30 days (or 260.68 hours) pro rata long service leave.

157 The rate at which Mr Singh is to be paid in respect of the long service leave entitlement is the ordinary rate of pay, which at
the time of the cessation of his employment was $27.834 per hour.

158 Therefore, the long service entitlement owed to Mr Singh is $7,255.77.
Other Issues
Did the Company keep employee records of the type prescribed in the FWR?

159 Pursuant to s 535 of the FWA the Company is required to keep for seven years employee records of the kind prescribed by
and containing the information prescribed by the FWR.

160 Regulation 3.32 of the FWR provides:

For subsection 535(1) of the Act, a kind of employee record that an employer must make and keep is a record that
specifies:

(a) the employer’s name; and

(b) the employee’s name; and

(c) whether the employee’s employment is full-time or part-time; and

(d) whether the employee’s employment is permanent, temporary or casual; and

(e) the date on which the employee’s employment began; and

() onand after 1 January 2010—the Australian Business Number (if any) of the employer.
161 Regulation 3.33 of the FWR provides:

(1) For subsection 535(1) of the Act, a kind of employee record that an employer must make and keep is a record that
specifies:

(a) the rate of remuneration paid to the employee; and
(b) the gross and net amounts paid to the employee; and
(c) any deductions made from the gross amount paid to the employee.

(2) If the employee is a casual or irregular part-time employee who is guaranteed a rate of pay set by reference to a
period of time worked, the record must set out the hours worked by the employee.

(3) If the employee is entitled to be paid:
(a) an incentive-based payment; or
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(b) a bonus; or
(c) aloading; or
(d) apenalty rate; or
(e) another monetary allowance or separately identifiable entitlement;
the record must set out details of the payment, bonus, loading, rate, allowance or entitlement.
Mr Singh agreed that he was provided with payslips by email during his employment.

The parties agree the payslips provided on 22 December 2017 accurately reflect the hours worked by, and rates of pay paid to,
Mr Singh. The Respondents also accept, in part, that the payslips are inaccurate as it relates to the role or classification
attributed to Mr Singh from time to time. There are also inaccuracies from time to time as it relates to the incorrect rate paid
to Mr Singh.

However, | am satisfied that the payslips record Mr Singh’s name, the Restaurant’s name, the Australian Business Number,
and identify when Mr Singh is employed casually. While the payslips do not expressly state Mr Singh is full time from 16
February 2017, a fair reading of the payslips demonstrates that this was the case. The payslips do not record the date on which
his employment began.

Further, it appears that not all records (payslips) were kept for seven years, namely those for the first half of 2011.

While there was a suggestion that the Respondents had falsified the payslips from 2011, Mr Johnson provided an explanation
for why the 2011 payslips were not previously provided to Mr Singh. Thus, in the absence of cogent evidence, beyond mere
assertion supporting the falsification of the 2011 payslips, | reject this suggestion.

As previously identified, from time to time, Mr Singh’s classification was inaccurately recorded on the payslip,
notwithstanding other details were correct.

Therefore, to the extent that the Company failed to comply with reg 3.32 of the FWR it is limited to failing to record the date
on which Mr Singh commenced employment and that not all records were kept for seven years.

While Mr Singh says the Company failed to comply with reg 3.33 of the FWR, my own observation is that the payslips show
the rate of pay paid, gross and net amounts paid, deductions made from the gross amount paid and the hours worked when Mr
Singh was employed as a casual worker. Further, the payslips from February 2017 show annual leave loading when annual
leave was taken in August and September 2017 (when Mr Singh was eligible for annual leave).

While | am satisfied the Company has failed to comply with reg 3.33 of the FWR, it is in relation records not kept for seven
years relating to the first half of 2011.

Mr Singh also claims that the Company failed to comply with cl 28.2 of the Award as it relates for the period 16 February
2017 to September 2017 in that the Company failed to keep records relating to start and finish times for Mr Singh when he
was on an annual salary of $55,000 (or at least I infer that this is Mr Singh’s claim).

Having regard to what | infer to be the applicable Award rates for 2016 to 2017 it appears that Mr Singh was paid an
annualised salary of at least 25% above the weekly rate for a Cook grade 4, although I note his evidence is silent on this issue.
However, | also note the payslips for February to September 2017 demonstrate that he was paid public holiday rates when he
worked on a public holiday, where the 2017 Employment Contract stated the gross annual salary was inclusive of public
holiday rates.%° In addition, the Award provides that there is no requirement to pay overtime and penalty rates in addition to
the weekly wage provided the salary paid covers the employee.

The payslips demonstrate Mr Singh did not work in excess of 38 hours per week and he did not give evidence that he worked
over 38 hours per week. It is apparent that he was paid for working on a public holiday (at a rate far in excess of the Award
rate).

Thus | am not entirely satisfied cl 28.2 of the Award applies to Mr Singh, but if | am wrong about this then | accept that no
records relating to the start and finish times were provided in these proceedings. However, | also note the Company paid Mr
Singh to work on public holidays (where applicable) at a rate in excess of that applicable under the Award when it appears it
was not required to do so.

Did the Company ensure copies of the Award and National Employment Standards (NES) were made available?

175
176

177

178

Mr Johnson said Mr Lopez kept the Award and NES in a cupboard and these documents were available upon request.

Clause 5 of the Award required the Company to ensure copies of the Award and NES were available on a noticeboard
conveniently located at or near the workplace or through electronic means.

The Company accepts that it did not do so, although I understand the Award and NES are now available on a noticeboard at
the Restaurant.

On that basis the Company has contravened cl 5 of the Award but has taken steps to rectify the contravention.

Was Mr Johnson knowingly involved in any alleged contravention of the FWA by the Company within the meaning of s 550(1) of

179

the FWA?

Liability for contravening any of the civil remedy provisions of the FWA can attach to the director of a corporate employer or
anyone else involved in a contravention. A person who is involved in the contravention is subject to the same civil penalties
as the contravener.
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Section 550 of the FWA provides:
550 Involvement in contravention treated in same way as actual contravention

(1) A person who is involved in a contravention of a civil remedy provision is taken to have contravened that
provision.

Note: If a person (the involved person) is taken under this subsection to have contravened a civil
remedy provision, the involved person’s contravention may be a serious contravention (see
subsection 557A(5A)). Serious contraventions attract higher maximum penalties (see
subsection 539(2)).

(2) Apersonis involved in a contravention of a civil remedy provision if, and only if, the person:
(@) has aided, abetted, counselled or procured the contravention; or
(b) has induced the contravention, whether by threats or promises or otherwise; or

(c) has been in any way, by act or omission, directly or indirectly, knowingly concerned in or party to
the contravention; or

(d) has conspired with others to effect the contravention.

The intent of an accessory is found in their knowledge or belief that they are assisting or encouraging a primary offender to do
something, which goes to make up the facts which constitute the relevant contravention.

Directors and others who are directly involved in the day to day management of a company may be personally liable for any
breach of the FWA committed by the corporation. In most instances liability attaches because such a person will have been
found to have been knowingly concerned in the contravention.

Adopting the Respondents’ summary as outlined in Fair Work Ombudsman v Priority Matters Pty Ltd & Ors (No 4) [2019]
FCCA 56, the following principles demonstrate when a person is ‘involved’ in a contravention:

(@) a person or body corporate will only be regarded as ‘involved’ in a contravention if the person intentionally
participated in the contravention;

(b) intentional participation requires actual, not constructive, knowledge of the essential matters that make up the
contravention at the time of the contravention;

(c) being ‘knowingly concerned’ in a contravention requires association with, implication in, or a practical connection
with the contravening conduct;

(d) however, it is not necessary that the person physically do anything to further the contravention. It is sufficient if the
person, by what they said and agreed to do, in fact became associated with and thus involved, in the relevant sense,
in the conduct constituting the contravention;

(e) it is the knowledge of the alleged accessory and not what might be postulated of a hypothetical person in the
position of the alleged accessory which must be demonstrated, although what might be postulated of such a
hypothetical person is not irrelevant. Knowledge must be the only rational inference available;

(f)  the requisite actual knowledge must be present at the time of the contravention. A later acquisition of knowledge of
the essential matters is not sufficient; and

(9) there are three qualifications with regard to knowledge:

1) it is unnecessary to prove the Respondents knew that their actual participation was a breach of the FWA
where no person will be excused from liability because of ignorance of the law;

(2) ‘wilful blindness” may be inferred from a combination of suspicious circumstances and a failure to
make enquiries; and

3) proof of actual knowledge of each single instance of non-compliance is not necessary where the
accessory is involved in and has actual knowledge of the ‘system’ of non-compliance.

In Fair Work Ombudsman v Bird (No.2) [2012] FMCA 312 [6], Smith FM said that it was significant to the question of
accessorial liability that Mr Bird was the sole director and secretary of the company which was liable for primary
contraventions under the FWA. Mr Bird was held to be a person ‘involved in” all of the employer’s contraventions, including
the underpayment of wages, because he had day-to-day control and supervision over the relevant company’s affairs and
finances.

In Fair Work Ombudsman v Aussie Junk Pty Ltd (In Liquidation) & Anor [2011] FMCA 391 a sole director was ordered to
pay a civil penalty of $72,000 for being involved in the company’s breaches by failing to pay employees their entitlements.
His Honour Neville FM found the director to be liable because:

(@) he had knowledge of the facts and matters constituting the contravention by virtue of his position as a sole director
and company secretary of the employer;

(b) he was the person solely responsible for determining and setting wage rates and conditions for the employees;

(c) he did not take any steps to increase pay rates for employees at all during the course of the Fair Work
Ombudsman’s investigation;

(d) he was aware, before the commencement of the proceedings, that the employees entitlements were outstanding to
the relevant employees;
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(e) he had control of the company’s finances; and
()  he was the person with the authority to direct payment of outstanding entitlements.

The fact that a person is the sole director does not however necessarily mean that he or she is personally liable for the
company’s contravention of the FWA. The level of control and management of the particular director in question will be a
significant consideration (see Guirguis v Ten Twelve Pty Ltd & Anor [2012] FMCA 307).

In Potter v Fair Work Ombudsman [2014] FCA 187 a company director, Mrs Potter, was partially successful in appealing
against a finding that she was an accessory in the company’s failure to pay correct wages to staff. The case concerned a call
centre that failed to pay correct wages to its employees. Mrs Potter was aware that the company’s employees were likely to be
covered by an award or enterprise agreement but wrongly decided that no award applied and caused the company to pay its
employees under a defective workplace agreement.

The Federal Circuit Court imposed penalties against Mrs Potter on the basis that she was ‘knowingly concerned’ in the
company’s underpayments even if she did not know that the employees were being paid less than what was required. She was
found personally liable as an accessory to the company’s contraventions of the FWA because she was responsible for
deciding each employee’s wages.

On appeal, the Federal Court noted that to be ‘knowingly concerned’ in the company’s contraventions of the FWA, the
alleged accessory must have actual knowledge of the essential facts that constituted the contravention. Mere ignorance of the
law may not be sufficient to attract personal liability. The court held that Mrs Potter could only be personally liable for the
company’s underpayment if she had known the correct award that applied to the employees. As that was not the case
throughout the employment, Mrs Potter’s appeal against the contraventions was partially successful. However, she was still
held liable for underpayments made after she received professional advice that the award did apply.

The decision in Potter departs from previous authorities where company directors with control over staff wages have been
held to be personally responsible for underpayments regardless of whether they knew that a particular award or enterprise
agreement applied to staff or that particular staff were being underpaid.

It is not clear from Mr Singh’s submissions the basis upon which he says Mr Johnson is liable under s 550 of the FWA. To
the extent | can discern, it appears that Mr Singh alleges that Mr Johnson was knowingly concerned in the contraventions or
was at least “wilfully blind” to the contraventions. | have also considered briefly whether Mr Johnson ‘aided, abetted, or
procured’ the contraventions. Mr Singh bears the onus of proving his contentions.

Mr Singh’s evidence demonstrates very little involvement by Mr Johnson in his employment at the Restaurant and is limited
to Mr Johnson signing employment contracts and the Visa Application where he is a director of the Company. On his
evidence, Mr Singh generally denies having conversations with Mr Johnson save for a complaint made in 2016.

Mr Singh’s evidence demonstrates that he was *hired” by Liam Broom, a head chef, where the head chef was generally the
person in charge of the kitchen at the Restaurant. Thereafter, he says that Gwyn Ellis, the then head chef, said the Restaurant
would sponsor him for an 857 visa. Thereafter, even on his evidence, Mr Toor and Mr Lopez appear to have been responsible
for Mr Singh’s supervision, classification and rates of pay during his employment at the Restaurant.

Further, Mr Singh admitted he was emailed his payslips by the bookkeeper.

In addition, Mr Singh’s email correspondence, save for one handwritten note, was predominantly with Mr Lopez and when
deciding to return to work in September 2017 Mr Singh text messaged ‘Cola’, the then head chef.

Mr Johnson says he employed a bookkeeper, Mr Lopez as Restaurant Manager and various head chefs, and relied upon their
knowledge to manage the Restaurant. He met weekly with Mr Lopez to discuss issues relating to the Restaurant. He admitted
that once discrepancies had been identified with respect to aspects of the pay rates applicable to Mr Singh’s wages, the
Company offered to remedy the discrepancies and settle Mr Singh’s claim above the amount claimed by him. He described
any discrepancies in pay as inadvertent rather than intentional.

In my view, this does not establish to the requisite standard Mr Johnson was knowingly concerned in the contraventions in the
manner provided for in s 550(1) and s 550(2) of the FWA.

Mr Johnson did not accept Mr Singh’s assessment of his classification. Ultimately this issue was resolved by the court, albeit
in Mr Singh’s favour in part only. Notwithstanding discrepancies in Mr Singh’s rates of pay from time to time, the hours
worked and rates of pay were consistent with the Award rates (albeit incorrect from to time) corroborating to some extent that
the discrepancies were inadvertent.

Mr Singh received award increases in pay rates from year to year. Mr Johnson employed other staff to manage the Restaurant
and was satisfied these people had the requisite experience to do so.

In Yorke v Lucas [1985] HCA 65 the High Court of Australia considered the meaning of ‘aided, abetted and procured’. It
held that ‘aiding and abetting’ in the context of criminal proceedings refers to a person who is present at the time of the
commission of an offence whereas ‘procuring’ refers to a person who, although not present at the commission of the offence,
is an accessory before the fact.

In Abigroup Contractors Pty Ltd v CFMEU & Ors [2012] FMCA 820 (No.2) the court referred to the Macquarie dictionary
to define ‘aid’. It defines aid as ‘to afford support or relief to, to provide support’. ‘Abet’ is defined to mean ‘to urge on, to
incite, instigate, to encourage’. In Guirguis the court observed that one ‘procures a contravention if he or she causes it to be
committed, persuades the principal to commit it or brings about its commission [51]’. The second respondent’s conduct in
merely organising the claimant’s pay cannot be said to provide support to the contraventions. She in no way urged, incited,
instigated or encouraged the contraventions.
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202 Having regard to what was said in Potter, | conclude that the necessary intent of an accessory is found in their knowledge or
belief that they are assisting, encouraging or causing a primary offender to do something which goes to make up the relevant
contraventions. Such participation must be intentional and aimed at the commission of a contravention, albeit not the specific
contravention.

203 | am not satisfied Mr Johnson has aided, abetted or procured the contraventions committed by the Company.

204 Accordingly, 1 am not satisfied the claim against Mr Johnson pursuant to s550(1) of the FWA is proven to the standard
required.

Summary of Findings
205 In summary the following findings apply:
1 July 2012 to 16 February 2014

. Mr Singh was employed as a casual Level 1 Kitchen hand grade 1 and was entitled to be paid the relevant hourly
rate for hours worked; and

. from time to time Mr Singh was not paid the relevant hourly rate in accordance with the Award (there are
discrepancies in some of the hourly rates of pay).

16 February 2014 to 29 May 2015

. Mr Singh was employed as a casual Level 1 Kitchen hand grade 1 from 16 February 2014 to 31 January 2015 and
was entitled to be paid the relevant hourly rate for hours worked;

. Mr Singh was employed as a casual Level 3 Cook grade 2 from 1 February 2015 to 29 May 2015 and was entitled
to be paid the relevant hourly rate for hours worked; and

. Mr Singh was paid $25 per hour which was above award rate and below award rate depending on his hours of work.
30 May 2015 to 10 February 2017

. Mr Singh was employed as a casual Level 3 Cook grade 2 from 30 May 2015 to 10 February 2017 and he was
entitled to be paid the relevant hourly rate for hours worked:

» from 1 June 2015 to 16 August 2015 Mr Singh was paid as a Level 2 Kitchen hand grade 2 when he ought to
have been paid as a Level 3 Cook grade 2; and

» from 17 August 2015 to 5 February 2017 Mr Singh was paid as a Level 3 Kitchen hand grade 3 which is the
same award rate as that applicable to a Level 3 Cook grade 2.

. Mr Singh ceased his employment without notice on 27 September 2017.

. At the time of the cessation of his employment Mr Singh was entitled to be paid 11 hours of accumulated personal
and annual leave at the base rate of pay in the amount of $306.17 and annual leave loading of $45.79.

. At the time of the cessation of his employment Mr Singh was entitled to be paid 34.30 days of pro rata long service
leave in the amount of $7,255.77.

. The Company failed to retain the prescribed records for seven years and failed, in part, to maintain completed
records in compliance with reg 3.32 and reg 3.33 of the FWR.

. The Company failed to keep start and finish times as required by cl 28.2 of the Award.

. The Company failed to make available copies of the Award and NES in the manner required by cl 5 of the Award.
Applicable Contraventions of the FWA
206 As a result of the findings made, the following contraventions apply:
1 July 2012 to 16 February 2014

. The Company contravened s 45 of the FWA in failing to pay the relevant award hourly rates from time to time.
16 February 2014 to 29 May 2015

. The Company contravened s 45 of the FWA in failing to classify Mr Singh at the appropriate relevant classification
from 1 February 2015 to 29 May 2015 and failing to pay him the relevant award rate applicable to the classification.

30 May 2015 to 10 February 2017

. From 1 June 2015 to 16 August 2015 the Company contravened s 45 of the FWA in failing to pay the relevant
award hours at the appropriate classification.

. From 17 August 2015 to 5 February 2017 the Company contravened s 45 of the FWA in failing to appropriately
classify Mr Singh, albeit he was paid at the correct award rate for hours worked.

. The Company contravened s 535 of the FWA in failing to keep prescribed records for the relevant period of time.
. The Company contravened s 45 of the FWA in failing to record start and finish times.
. The Company contravened s 45 of the FWA in failing to provide accessible copies of the NES and the Award.
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Orders

207
208

209

210

211

212

Mr Singh seeks the payment of certain amounts.

As | indicated to the parties, having regard to the findings made, | will hear further from them on the amounts likely to be
owed to Mr Singh.

For the purposes of the part of Mr Singh’s claim as it relates to the FWA, s 545(3) provides the order the IMC may make,
which includes:

. the employer to pay an amount to an employee if the court is satisfied that the employer:
» was required to pay the amount under the FWA or a fair work instrument; and
> has contravened a civil remedy provision by failing to pay that amount.

In terms of proposed orders relevant to the FWA and s 545(3) of the FWA, this would include the payment of an amount
required to be paid under the Award at the classification determined in accordance with these reasons, the failure of which is
also a civil remedy provision (s 45 of the FWA). This also includes the payment of outstanding leave entitlements.

In terms of proposed orders relevant to the Long Service Leave Act 1958 (WA), this would include the payment of an amount
as determined.

I will also hear from the parties on the imposition of any civil pecuniary penalty and any other order sought, including the
payment of relevant superannuation benefits.

D. SCADDAN
INDUSTRIAL MAGISTRATE

1 My own review of the schedules provided by the parties reveal that they may be slightly inaccurate. This is not material for the
purposes of determining liability but the parties ought to confirm any calculations when determining quantum.

2 paragraphs [3] and [4] and annexure ‘SS1’ to exhibit 1.
3 paragraph [7] of exhibit 1.
4 Contained in Schedule 3 of this decision.

5 Contained in Schedule 5 of this decision.

6 Annexures ‘SS4’ and ‘SS5’ and paragraph [10] of exhibit 1.
7 Annexure ‘SS4’ and ‘SS6’ and paragraph [12] of exhibit 1.
8 paragraphs [17] to [23] of exhibit 12.

9 Paragraphs [2], [5], [10], [11] and [12] of exhibit 14.

10 paragraphs [1], [2], [8] and [9] of exhibit 15.

1 Annexure‘SS11’ of exhibit 1.

12 Annexure “SS2’ of exhibit 1 relied upon by Mr Singh.

13 paragraph [17] of exhibit 14.

14 Contained in Schedule 3 of this decision.

15 Contained in Schedule 5 of this decision.
16 Annexure ‘SS6’ of exhibit 1.

17 Annexure ‘SS5’ of exhibit 1.

18 paragraph [12] of exhibit 1.

19 paragraphs [10] to [12] of exhibit 13.

20 Contained in Schedule 3 of this decision.

21 Contained in Schedule 5 of this decision.

22 Annexure ‘SS11° of exhibit 1.

23 paragraph [19] at exhibit 1.

24 paragraph [20] and annexure ‘SS13’ to exhibit 1.
%5 paragraph [21] and annexure ‘SS14’ to exhibit 1.
26 paragraph [22] of exhibit 1.

27 paragraphs [23] to [27] and annexure ‘SS15” and annexure ‘SS16’ to exhibit 1.
28 paragraphs [29] and [30] of exhibit 1.

29 paragraphs [30] and [31] of exhibit 1.

30 paragraph [32] of exhibit 1.

31 paragraph [22] of exhibit 15.
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32 Annexure ‘SS18’ of exhibit 1.

33 Paragraph [23] and annexure ‘A’ of exhibit 15.
34 Paragraph [24] to [27] of exhibit 15.

3 Paragraph [27] and [28] of exhibit 15.

36 Paragraph [29] and [30] of exhibit 15.

37 Paragraph [31] of exhibit 15.

% Annexure ‘SS12’ of exhibit 1.

3% Annexure ‘A’ of exhibit 15.

40 Annexure ‘B’ of exhibit 15.

41 Annexure ‘SS17’ of exhibit 1.

42 Annexure ‘SS18’ of exhibit 1.

43 Annexure ‘SS19’ of exhibit 1.

4 Annexure ‘C’ of exhibit 15.

4 Annexure ‘D’ of exhibit 15.

46 Annexure ‘E’ of exhibit 15.

47 Annexure ‘E’ of exhibit 15.

4 Annexure ‘SS20’ of exhibit 1.

49 Having completed more than seven years but less than 10 years of continuous employment.
50 Annexure ‘SS11° of exhibit 1.

Schedule |I: Jurisdiction, Practice and Procedure of the Industrial Magistrates Court (WA) under the Fair Work Act 2009

(Cth): Alleging Contravention of Modern Award

Jurisdiction

(1]
[2]

(3]
(4]

(5]

An employee, an employee organization or an inspector may apply to an eligible state or territory court for orders
regarding a contravention of the civil penalty provisions identified in s 539(2) of the FWA.

The Industrial Magistrates Court (WA) (IMC), being a court constituted by an industrial magistrate, is ‘an eligible State
or Territory court’: FWA, s 12 (see definitions of ‘eligible State or Territory court’ and ‘Magistrates Court’); Industrial
Relations Act 1979 (WA), s 81, s 81B.

The application to the IMC must be made within six years after the day on which the contravention of the civil penalty
provision occurred: FWA, s 544.

The civil penalty provisions identified in s 539 of the FWA include the terms of a modern award where the award applies
to give an entitlement to a claimant employee and to impose an obligation upon a respondent employer: FWA, s 45, s 46.
The award applies if it covers the employee and the employer and there are no relevant statutory exceptions (e.g. high
income employees e.g. $138,900 pa from 1 July 2016): FWA, s 47. The award covers the employee and the employer if it
is expressed to cover the employee and the employer: FWA, s 48(1).

An obligation upon an ‘employer’ covered by an award is an obligation upon a ‘national system employer’ and that term,
relevantly, is defined to include ‘a corporation to which paragraph 51(xx) of the Constitution applies’: FWA, s 42, s 47,
s 14, s 12. An entitlement of an employee covered by an award is an entitlement of an ‘employee’ who is a ‘national
system employee’ and that term, relevantly, is defined to include ‘an individual so far as he or she is employed by a
national system employer’: FWA, s 42, s 47, s 13.

Contravention

[6] Where the IMC is satisfied that there has been a contravention of a civil penalty provision, the court may make orders for
an employer to pay to an employee an amount that the employer was required to pay under the modern award: FWA,
s 545(3)(a).

[71 The civil penalty provisions identified in s 539 of the FWA include:

. The National Employment Standards set out in Part 2-2 of the FWA: FWA, s 539; s 44(1). Those standards include
obligations of employers to employees with respect to annual leave as set out sections 86 — 94 of the FWA.

. A Modern Award set out in Part 2-3 of the FWA: FWA, s539; s45. Those standards include obligations of
employers to employees with respect to rates of pay, ordinary hours of work, superannuation.

. Other terms and conditions of employment as set out in Part 3-6 of the FWA: FWA, s 539, s 535. Those terms and
conditions include obligations of employers to employees with respect prescribed records under the FWR.

. An ‘employer’ has the statutory obligations noted above if the employer is a ‘national system employer’ and that
term, relevantly, is defined to include ‘a corporation to which paragraph 51(xx) of the Constitution applies’: FWA,
s 14, s 12. The obligation is to an ‘employee’ who is a ‘national system employee’ and that term, relevantly, is
defined to include *an individual so far as he or she is employed by a national system employer’: FWA, s 13.
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[8] Where the IMC is satisfied that there has been a contravention of a civil penalty provision, the court may make orders for:

. An employer to pay to an employee an amount that the employer was required to pay under the FWA: FWA,
s 545(3).
. A person to pay a pecuniary penalty: FWA, s 546.
In contrast to the powers of the Federal Court and the Federal Circuit Court, an eligible state or territory court has no power to
order payment by an entity other than the employer of amounts that the employer was required to pay under the FWA. For

example, the IMC has no power to order that the director of an employer company make payments of amounts payable under
the FWA: Mildren and Anor v Gabbusch [2014] SAIRC 15.

Burden and Standard of Proof

[9] In an application under the FWA, the party making an allegation to enforce a legal right or to relieve the party of a legal
obligation carries the burden of proving the allegation. The standard of proof required to discharge the burden is proof ‘on
the balance of probabilities’. In Miller v Minister of Pensions [1947] 2 All ER 372, 374, Lord Denning explained the
standard in the following terms:

It must carry a reasonable degree of probability but not so high as is required in a criminal case. If the evidence is such
that the tribunal can say 'we think it more probable than not' the burden is discharged, but if the probabilities are equal it
is not.

[10] In the context of an allegation of the breach of a civil penalty provision of the FWA it is also relevant to recall the
observation of Dixon J said in Briginshaw v Briginshaw [1938] HCA 34; (1938) 60 CLR 336:

The seriousness of an allegation made, the inherent unlikelihood of an occurrence of a given description, or the gravity of
the consequences flowing from a particular finding are considerations which must affect the answer to the question
whether the issue has been proved to the reasonable satisfaction of the tribunal. In such matters ‘reasonable satisfaction’
should not be produced by inexact proofs, indefinite testimony, or indirect inferences [362].

[11] Where in this decision | state that 'l am satisfied' of a fact or matter | am saying that 'l am satisfied on the balance of
probabilities' of that fact or matter. Where | state that 'l am not satisfied' of a fact or matter I am saying that 'l am not
satisfied on the balance of probabilities' of that fact or matter.

Accessorial Liability Under the Fair Work Act 2009 (Cth)
[12] Section 550 of the FWA provides:
Involvement in contravention treated in same way as actual contravention

(1) A person who is involved in a contravention of a civil remedy provision is taken to have contravened that
provision.

(2) A person is involved in a contravention of a civil remedy provision if, and only if, the person:
(a) has aided, abetted, counselled or procured the contravention; or
(b) has induced the contravention, whether by threats or promises or otherwise; or

(c) has been in any way, by act or omission, directly or indirectly, knowingly concerned in or party to the
contravention; or

(d) has conspired with others to effect the contravention.
[13] Decisions on this (or a comparable) provision have established the following principles:

A. Section 550 is in the same or similar form as the accessorial provision of other legislation, including s 75B of the
Trade Practices Act 1974 (Cth) (now see the definition of ‘involved’ in the Australian Consumer Law Decisions on
those provisions provide guidance to interpreting s 550 of the FWA not least because Parliament is assumed to have
appreciated the effect those decisions when enacting s 550 of the FWA.

See Australian Building & Construction Commissioner v Abbott (No 4) [2011] FCA 950 [188]; Devonshire v
Magellan Powertronics Pty Ltd (2013) 275 FLR 273; 231 IR 198; [2013] FMCA 207.

B. In order to establish whether any individual respondent was involved in a contravention, it is necessary to examine
the state of mind of each respondent separately in relation to each alleged contravention.

See Construction, Forestry, Mining and Energy Union v Director of the Fair Work Building Industry
Inspectorate (as successor to the Australian Building and Construction Commissioner) [2012] FCAFC 178 [38].

C. The respondent must intentionally participate in the contravention and to form the requisite intent the respondent
must have knowledge of the essential matters which go to make up the contravention, whether or not the respondent
knows that those matters amount to a contravention.

See Construction, Forestry, Mining and Energy Union [38].

D. What constitutes ‘the essential matters of the contravention’ will depend upon the facts and circumstances of each
case.

See the cases reviewed by White J in Fair Work Ombudsman v Devine Marine Group Pty Ltd [2014] FCA 1365
[182] ff including Potter and Fair Work Ombudsman v Al Hilfi [2012] FCA 1166.
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E. Cameron FM in Guirguis at [150] - [151] (omitting citations):

Section 550(2)(a) of the FWA provides for accessorial liability on the basis that a person has “aided, abetted,
counselled or procured” a contravention. That paragraph is identical to s.75B(1)(a) of the Competition and
Consumer Act and it can be inferred that they have the same meaning... it was said that ““aided, abetted,
counselled or procured” ... have the same meaning as in the common law where they designate participation in
a crime as a principal in the second degree or as an accessory before the fact. ““Aiding” and ““abetting” refer to
a person who is present at the time of the commission of an offence and “counselling” and “procuring” refer to
a person who, although not present at the commission of the offence, is an accessory before the fact.

A person counsels a contravention by another if he or she urges its commission, advises its commission or asks
that it be committed and procures a contravention if he or she causes it to be committed, persuades the
principal to commit it or brings about its commission; there must also be a causal connection between that
action and the conduct impugned:’

“To be knowingly concerned in a contravention, the respondent must have engaged in some act or conduct which
‘implicates or involves him or her’ in the contravention so that there be a “practical connection between’ the person
and the contravention’: Devine Marine Group Pty Ltd [178].

‘For a person to be liable as an accessory to a contravention on the basis that they are wilfully blind to a certain fact,
it still must be shown, albeit by inference, that the person had actual knowledge of such fact. If the term ‘wilful
blindness’ is used merely as a shorthand expression to indicate circumstances which warrant the drawing of the
necessary inference, then it is acceptable. But it is unacceptable if it is used as a basis for imputing knowledge where
actual knowledge is not proved.’

See Potter [82].

Schedule I1: Restaurant Industry Award 2010 [MA000119]

This Fair Work Commission consolidated modern award incorporates all amendments up to and including 21 June 2017
(PR592222, PR592372, PR592689, PR593889, PR593956).

3. Definitions and interpretation
[Varied by PR997772, PR503644, PR544294, PR546124]
3.1 In this award, unless the contrary intention appears:

Act means the Fair Work Act 2009 (Cth)
[Definition of adult apprentice inserted by PR544294 ppc 01Jan14]
adult apprentice means an apprentice who is 21 years of age or over at the commencement of their apprenticeship

agreement-based transitional instrument has the meaning in the Fair Work (Transitional Provisions and
Consequential Amendments) Act 2009 (Cth)

appropriate level of training means that an employee:

@)
(b)
(©

has completed an appropriate training program that meets the training and assessment requirements of a
qualification or one or more designated units of competency from a Training Package;

has been assessed by a qualified skills assessor to have skills at least equivalent to those attained in an
appropriate training course; and/or

at 31 December 2009 (except for a Food and beverage attendant grade 2 as defined in Schedule
B—Classification Structure and Definitions) has been doing the work of a particular classification for a period
of at least three months,

(however, to avoid doubt, the minimum classification rate for an employee who has completed AQF Certificate 111 or
higher qualifications relevant to the classification in which they are employed is Level 4 in clause 20.1. For Food and
beverage attendants grade 2, classification at grade 3 is subject to the employee having completed AQF Certificate 11
qualifications relevant to the grade 3 classification)

award-based transitional instrument has the meaning in the Fair Work (Transitional Provisions and Consequential
Amendments) Act 2009 (Cth)

catering by a restaurant business means the provision by a restaurant of catering services for any social or business
function where such services are incidental to the major business of the restaurant

[Definition of default fund employee inserted by PR546124 ppc 01Jan14]

default fund employee means an employee who has no chosen fund within the meaning of the Superannuation
Guarantee (Administration) Act 1992 (Cth)

[Definition of defined benefit member inserted by PR546124 ppc 01Jan14]
defined benefit member has the meaning given by the Superannuation Guarantee (Administration) Act 1992 (Cth)
[Definition of Division 2B State award inserted by PR503644 ppc 01Jan11]

Division 2B State award has the meaning in Schedule 3A of the Fair Work (Transitional Provisions and
Consequential Amendments) Act 2009 (Cth)
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[Definition of Division 2B State employment agreement inserted by PR503644 ppc 01Jan11]

Division 2B State employment agreement has the meaning in Schedule 3A of the Fair Work (Transitional Provisions
and Consequential Amendments) Act 2009 (Cth)

[Definition of employee substituted by PR997772 from 01Jan10]

employee means national system employee within the meaning of the Act
[Definition of employer substituted by PR997772 from 01Jan10]

employer means national system employer within the meaning of the Act

enterprise award-based instrument has the meaning in the Fair Work (Transitional Provisions and Consequential
Amendments) Act 2009 (Cth)

[Definition of exempt public sector superannuation scheme inserted by PR546124 ppc 01Jan14]

exempt public sector superannuation scheme has the meaning given by the Superannuation Industry (Supervision)
Act 1993 (Cth)

[Definition of MySuper product inserted by PR546124 ppc 01Jan14]
MySuper product has the meaning given by the Superannuation Industry (Supervision) Act 1993 (Cth)
NES means the National Employment Standards as contained in sections 59 to 131 of the Fair Work Act 2009 (Cth)

on-hire means the on-hire of an employee by their employer to a client, where such employee works under the general
guidance and instruction of the client or a representative of the client

relevant apprenticeship legislation means any awards and/or regulations made by any State Apprenticeship Authority

restaurant industry means restaurants, reception centres, night clubs, cafes and roadhouses, and includes any tea
room, café, and catering by a restaurant business but does not include a restaurant operated in or in connection with
premises owned or operated by employers covered by any of the following awards:

(d) Hospitality Industry (General) Award 2010;
(e) Registered and Licensed Clubs Award 2010; or
) Fast Food Industry Award 2010

spread of hours means the period of time elapsing from the time an employee commences duty to the time the
employee ceases duty within any period of 24 hours

standard hourly rate means the minimum hourly wage for a Level 4 classification (Cook grade 3 (tradesperson)) in
clause 20.1

standard rate means the minimum wage for a Level 4 classification (Cook grade 3 (tradesperson)) in clause 20.1

standard weekly rate means the minimum weekly wage for a Level 4 classification (Cook grade 3 (tradesperson)) in
clause 20.1

transitional minimum wage instrument has the meaning in the Fair Work (Transitional Provisions and
Consequential Amendments) Act 2009 (Cth)

3.2 Where this award refers to a condition of employment provided for in the NES, the NES definition applies.

19. Classifications

The definitions of the classification levels in clause 20—Minimum wages, are contained in Error! Reference source not
found.Error! Reference source not found..

20. Minimum wages

[Varied by PR998019, PR509150, PR522981, PR536784, PR544294, PR551707, PR566799, PR579913, PR592222]

20.1 General

[20.1 varied by PR998019, PR509150, PR522981, PR536784, PR551707, PR566799, PR579913, PR592222 ppc 01Jull7]

An adult employee within a level specified in the following table (other than an apprentice) will be paid not less than
the rate per week assigned to the classification, as defined in Schedule B—Classification Structure and Definitions, for
the area in which such employee is working.

Classification Minimum weekly wage Minimum hourly wage
$ $

Introductory level 694.90 18.29

Level 1: 714.90 18.81

Food and beverage attendant grade 1
Kitchen attendant grade 1
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Classification

Level 2:

Food and beverage attendant grade 2
Cook grade 1

Kitchen attendant grade 2

Clerical grade 1

Storeperson grade 1

Door person/security officer grade 1
Level 3:

Food and beverage attendant grade 3
Cook grade 2

Kitchen attendant grade 3

Clerical grade 2

Storeperson grade 2
Timekeeper/security officer grade 2
Handyperson

Level 4:

Food and beverage attendant grade 4 (tradesperson)

Cook grade 3 (tradesperson)

Clerical grade 3

Storeperson grade 3

Level 5:

Food and beverage supervisor

Cook grade 4 (tradesperson)

Clerical supervisor

Level 6:

Cook grade 5 (tradesperson)
20.2 Apprentices

(@) Minimum wages

Minimum weekly wage

$

742.30

767.80

809.10

859.80

882.80

Minimum hourly wage
$
19.53

20.21

21.29

22.63

23.23

[20.2(a) varied by PR998019, PR509150, PR522981, PR536784, PR551707, PR566799, PR579913, PR592222 ppc 01Jul17]

Percentage of the rate prescribed
in clause 20.1 for a Cook grade 3

%
1st year 55
2nd year 65
3rd year 80
4th year 95

(b) Completion of full apprenticeship

Minimum weekly

wage
$
445.01
525.92
647.28
768.65

Minimum hourly
wage

$
11.71
13.84
17.03
20.23

Any person who has completed a full apprenticeship as a qualified tradesperson must be paid not less than the

standard rate.
(c) Proficiency pay
0] Application

Proficiency pay as set out in this clause will apply to apprentices who have successfully completed their

schooling in a given year.
(i) Payments

Apprentices will receive the rate of pay of a qualified cook during the latter half of the fourth year of the
apprenticeship where the standard of proficiency has been attained on one, two or three occasions on the

following basis:
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(d)

e On one occasion only
o the first nine months of the fourth year of the normal fourth year rate of pay;
o thereafter, the qualified cook’s award rate of pay.

e On two occasions
o for the first six months of the fourth year of apprenticeship, the normal year rate of pay;
o thereafter, the qualified cook’s award rate of pay.

e On three occasions
o for the entire fourth year, the qualified cook’s award rate of pay.

Adult apprentices

[20.2(d) inserted by PR544294 ppc 01Jan14]

20.3

28.
28.1

28.2

(i) The minimum wage of an adult apprentice who commenced on or after 1 January 2014 and is in the first
year of their apprenticeship must be 80% of the rate prescribed for a Cook grade 3, or the rate prescribed
by clause 20.2(a) for the relevant year of the apprenticeship, whichever is the greater.

(i) The minimum wage of an adult apprentice who commenced on or after 1 January 2014 and is in the
second and subsequent years of their apprenticeship must be the rate for the lowest adult classification
in clause 20.1, or the rate prescribed by clause 20.2(a) for the relevant year of the apprenticeship,
whichever is the greater.

(iii) A person employed by an employer under this award immediately prior to entering into a training
agreement as an adult apprentice with that employer must not suffer a reduction in their minimum wage
by virtue of entering into the training agreement, provided that the person has been an employee in that
enterprise for at least six months as a full-time employee or twelve months as a part-time or regular and
systematic casual employee immediately prior to commencing the apprenticeship. For the purpose only
of fixing a minimum wage, the adult apprentice must continue to receive the minimum wage that
applies to the classification specified in clause 20.lin which the adult apprentice was engaged
immediately prior to entering into the training agreement.

Juniors—minimum wages

@)

(b)

The minimum rate of wages for junior employees will be the percentages as set out below of the rate prescribed
for the adult classification appropriate to the work performed for the area in which the employee is working.

Age %
16 years and under 50
17 years and under 60
18 years of age 70
19 years of age 85
20 years of age 100

The wage will be calculated to the nearest $0.10. Any broken part of $0.10 in the result not exceeding $0.05 is
to be disregarded.

Annualised salary arrangements
Alternative method of payment—annual salary

GY

(b)

(©

As an alternative to being paid by the week, by agreement between the employer and an individual employee,
an employee other than a casual, can be paid at a rate equivalent to an annual salary of at least 25% or more
above the weekly rate prescribed in clause 20—Minimum wages, multiplied by 52 for the work being
performed. In such cases, there is no requirement under clauses 24.2, 33—Overtime, 34.1 and 34.2 to pay
overtime and penalty rates in addition to the weekly wage, provided that the salary paid over a year was
sufficient to cover what the employee would have been entitled to if all award overtime and penalty rate
payment obligations had been complied with.

Provided further that in the event of termination of employment prior to completion of a year, the salary paid
during such period of employment must be sufficient to cover what the employee would have been entitled to
if all award overtime and penalty rate payment obligations had been complied with.

An employee being paid according to this clause will be entitled to a minimum of eight days off per four week
cycle. Further, if an employee covered by this clause is required to work on a public holiday, such employee
will be entitled to a day off instead of public holidays or a day added to the annual leave entitlement.

The employer must keep all records relating to the starting and finishing times of employees to whom this clause
applies. This record must be signed weekly by the employee. This is to enable the employer to carry out a reconciliation
at the end of each year comparing the employee’s ordinary wage under this award and the actual payment. Where such
a comparison reveals a shortfall in the employee’s wages, then the employee must be paid the difference between the
wages earned under the award and the actual amount paid.
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B.3 Kitchen
B.3.1 Kitchen attendant grade 1 means an employee engaged in any of the following:

() general cleaning duties within a kitchen or food preparation area and scullery, including the cleaning of cooking
and general utensils used in a kitchen and restaurant;

(b) assisting employees who are cooking;
(c) assembly and preparation of ingredients for cooking; and
(d) general pantry duties.

B.3.2 Kitchen attendant grade 2 means an employee who has the appropriate level of training, and who is engaged in
specialised non-cooking duties in a kitchen or food preparation area, or supervision of kitchen attendants.

B.3.3 Kitchen attendant grade 3 means an employee who has the appropriate level of training including a supervisory
course, and has the responsibility for the supervision, training and co-ordination of kitchen attendants of a lower grade.

B.3.4 Cook grade 1 means an employee who carries out cooking of breakfasts and snacks, baking, pastry cooking or
butchering.

B.3.5 Cook grade 2 means an employee who has the appropriate level of training and who performs cooking duties such as
baking, pastry cooking or butchering.

B.3.6 Cook grade 3 (tradesperson) means a commi chef or equivalent who has completed an apprenticeship or who has

passed the appropriate trade test or who has the appropriate level of training, and who is engaged in cooking, baking,
pastry cooking or butchering duties.

B.3.7 Cook grade 4 (tradesperson) means a demi chef or equivalent who has completed an apprenticeship or who has
passed the appropriate trade test or who has the appropriate level of training and who is engaged to perform general or
specialised cooking, butchering, baking or pastry cooking duties and/or supervises and trains other cooks and kitchen
employees.

B.3.8 Cook grade 5 (tradesperson) means a chef de partie or equivalent who has completed an apprenticeship or has passed
the appropriate trade test or who has the appropriate level of training in cooking, butchering or pastry cooking and who
performs any of the following:

(@) general and specialised duties including supervision or training of other kitchen staff;
(b) ordering and stock control; and
(c) solely responsible for other cooks and other kitchen employees in a single kitchen establishment.

MAO000119 PR551707

FAIR WORK COMMISSION

DETERMINATION

Fair Work Act 2009

s.285—Annual wage review

Annual Wage Review 2013-14

(C2014/1)

RESTAURANT INDUSTRY AWARD 2010
MA000119]

Restaurants

JUSTICE ROSS, PRESIDENT

SENIOR DEPUTY PRESIDENT

WATSON

COMMISSIONER SPENCER

COMMISSIONER HAMPTON

PROFESSOR RICHARDSON

MR COLE

MR HARCOURT MELBOURNE, 19 JUNE 2014

Annual Wage Review 2013-14.

A. Further to the decision issued by the Expert Panel in the Annual Wage Review 2013-14 on 4 June 2014 [[2014] FWCFB 3500],
the above award is varied as follows:

1. By deleting the table appearing in clause 20.1 and inserting the following:

Classification Minimum weekly wage Minimum hourly wage
$ $

Introductory level 640.90 16.87

Level 1: 659.40 17.35

Food and beverage attendant grade 1
Kitchen attendant grade 1
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Classification—continued Minimum weekly wage Minimum hourly wage
Level 2: 684.70 18.02

Food and beverage attendant grade 2

Cook grade 1

Kitchen attendant grade 2

Clerical grade 1

Storeperson grade 1

Door person/security officer grade 1

Level 3: 708.20 18.64
Food and beverage attendant grade 3

Cook grade 2

Kitchen attendant grade 3

Clerical grade 2

Storeperson grade 2

Timekeeper/security officer grade 2

Handyperson

Level 4: 746.20 19.64
Food and beverage attendant grade 4 (tradesperson)

Cook grade 3 (tradesperson)

Clerical grade 3

Storeperson grade 3

Level 5: 793.00 20.87
Food and beverage supervisor

Cook grade 4 (tradesperson)

Clerical supervisor

Level 6: 814.20 21.43
Cook grade 5 (tradesperson)

2. By deleting the table appearing in clause 20.2(a) and inserting the following:
Percentage of the rate prescribed in clause 20.1 for a Cook Minimum weekly wage Minimum hourly wage

grade 3
% $ $

1st year 55 410.41 10.80
2nd year 65 485.03 12.76
3rd year 80 596.96 15.71
4th year 95 708.89 18.66
MAQ00119 PR566799
FAIR WORK COMMISSION
DETERMINATION
Fair Work Act 2009
5.285—Annual wage review
Annual Wage Review 2014-15
(C2015/1)
RESTAURANT INDUSTRY AWARD 2010
[MA000119]
Restaurants
JUSTICE ROSS, PRESIDENT MELBOURNE, 18 JUNE 2015

SENIOR DEPUTY PRESIDENT WATSON
SENIOR DEPUTY PRESIDENT HARRISON
COMMISSIONER HAMPTON

MR COLE

PROFESSOR RICHARDSON

MR GIBBS

Annual Wage Review 2014-15.

A. Further to the decision issued by the Expert Panel in the Annual Wage Review 2014-15 on 2 June 2015 [[2015] FWCFB 3500],
the above award is varied as follows:

1. By deleting the table appearing in clause 20.1 and inserting the following:

Classification Minimum weekly wage Minimum hourly wage
$ $

Introductory level 656.90 17.29

Level 1: 675.90 17.79

Food and beverage attendant grade 1
Kitchen attendant grade 1
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Classification—continued Minimum weekly wage Minimum hourly wage
Level 2: 701.80 18.47

Food and beverage attendant grade 2

Cook grade 1

Kitchen attendant grade 2

Clerical grade 1

Storeperson grade 1

Door person/security officer grade 1

Level 3: 725.90 19.10
Food and beverage attendant grade 3

Cook grade 2

Kitchen attendant grade 3

Clerical grade 2

Storeperson grade 2

Timekeeper/security officer grade 2

Handyperson

Level 4: 764.90 20.13
Food and beverage attendant grade 4 (tradesperson)

Cook grade 3 (tradesperson)

Clerical grade 3

Storeperson grade 3

Level 5: 812.80 21.39
Food and beverage supervisor

Cook grade 4 (tradesperson)

Clerical supervisor

Level 6: 834.60 21.96
Cook grade 5 (tradesperson)

2. By deleting the table appearing in clause 20.2(a) and inserting the following:
Percentage of the rate prescribed in clause 20.1 fora Minimum weekly wage Minimum hourly wage

Cook grade 3
% $ $
1st year 55 420.70 11.07
2nd year 65 497.19 13.08
3rd year 80 611.92 16.10
4th year 95 726.66 19.12
MAO000119 PR579913
FAIR WORK COMMISSION
DETERMINATION
Fair Work Act 2009
s.285—Annual wage review
Annual Wage Review 2015-16
(C2016/1)
RESTAURANT INDUSTRY AWARD 2010
MAQ00119]
Restaurants

JUSTICE ROSS, PRESIDENT

SENIOR DEPUTY PRESIDENT WATSON

DEPUTY PRESIDENT ASBURY

COMMISSIONER HAMPTON

MR COLE

PROFESSOR RICHARDSON

MR GIBBS MELBOURNE, 21 JUNE 2016

Annual Wage Review 2015-16.

A. Further to the decision issued by the Expert Panel in the Annual Wage Review 2015-16 on 31 May 2016 [[2016] FWCFB
3500], the above award is varied as follows:

1. By deleting the table appearing in clause 20.1 and inserting the following:

Classification Minimum weekly wage Minimum hourly wage
Introductory level 672.70 17.70
Level 1: 692.10 18.21

Food and beverage attendant grade 1
Kitchen attendant grade 1
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Classification Minimum weekly wage Minimum hourly wage
Level 2: 718.60 18.91

Food and beverage attendant grade 2

Cook grade 1

Kitchen attendant grade 2

Clerical grade 1

Storeperson grade 1

Door person/security officer grade 1

Level 3: 743.30 19.56
Food and beverage attendant grade 3

Cook grade 2

Kitchen attendant grade 3

Clerical grade 2

Storeperson grade 2

Timekeeper/security officer grade 2

Handyperson

Level 4: 783.30 20.61
Food and beverage attendant grade 4 (tradesperson)

Cook grade 3 (tradesperson)

Clerical grade 3

Storeperson grade 3

Level 5: 832.30 21.90
Food and beverage supervisor

Cook grade 4 (tradesperson)

Clerical supervisor

Level 6: 854.60 22.49
Cook grade 5 (tradesperson)

2. By deleting the table appearing in clause 20.2(a) and inserting the following:
Percentage of the rate prescribed in clause 20.1 fora Minimum weekly wage Minimum hourly wage

Cook grade 3
% $ $

1st year 55 430.82 11.34
2nd year 65 509.15 13.40
3rd year 80 626.64 16.49
4th year 95 744.14 19.58
MAO000119 PR592222
FAIR WORK COMMISSION
DETERMINATION
Fair Work Act 2009
s5.285—Annual wage review
Annual Wage Review 2016-17
(C2017/1)
RESTAURANT INDUSTRY AWARD 2010
[MA000119]
Restaurants
JUSTICE ROSS, PRESIDENT MELBOURNE, 21 JUNE 2017

VICE PRESIDENT HATCHER
DEPUTY PRESIDENT ASBURY
COMMISSIONER HAMPTON
MR COLE

PROFESSOR RICHARDSON
MR GIBBS

Annual Wage Review 2016-17.

A. Further to the decision issued by the Expert Panel in the Annual Wage Review
2016-17 on 6 June 2017 [[2017] FWCEB 3500], the above award is varied as follows:

1. By deleting the table appearing in clause 20.1 and inserting the following:

Classification Minimum weekly Minimum hourly wage
wage
$ $

Introductory level 694.90 18.29

Level 1: 714.90 18.81

Food and beverage attendant grade 1
Kitchen attendant grade 1
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Classification Minimum weekly Minimum hourly wage
wage
$ $

Level 2: 742.30 19.53

Food and beverage attendant grade 2

Cook grade 1

Kitchen attendant grade 2

Clerical grade 1

Storeperson grade 1

Door person/security officer grade 1

Level 3: 767.80 20.21
Food and beverage attendant grade 3

Cook grade 2

Kitchen attendant grade 3

Clerical grade 2

Storeperson grade 2

Timekeeper/security officer grade 2

Handyperson

Level 4: 809.10 21.29
Food and beverage attendant grade 4 (tradesperson)

Cook grade 3 (tradesperson)

Clerical grade 3

Storeperson grade 3

Level 5: 859.80 22.63
Food and beverage supervisor

Cook grade 4 (tradesperson)

Clerical supervisor

Level 6: 882.80 23.23
Cook grade 5 (tradesperson)

2. By deleting the table appearing in clause 20.2(a) and inserting the following:

Percentage of the rate Minimum weekly Minimum hourly wage
prescribed in clause 20.1 fora wage
Cook grade 3
% $ $
1st year 55 445.01 11.71
2nd year 65 525.92 13.84
3rd year 80 647.28 17.03
4th year 95 768.65 20.23

B. This determination comes into operation from 1 July 2017. In accordance with s.166(5) of the Fair Work Act 2009 this
determination does not take effect until the start of the first full pay period that starts on or after 1 July 2017.

PRESIDENT
Printed by authority of the Commonwealth Government Printer
Schedule I11: Statement of Agreed Facts and Issues

FACTS COMMON TO ALL PERIODS AGREED
1. The 1% Respondent is a trading or financial corporation and a national YES/NO
system employer within the meaning of section 14 of the Fair Work Act 2009 (FW
Act).
2. The 2" Respondent is officer of the 1% Respondent within the meaning of section 9
of the Corporations Act 2001.
3. The Claimant was at all material times an employee of the 1% Respondent and a
national system employee within the meaning of section 13 of the FW Act.
4, The 1%t Respondent at all material times operated a restaurant named Pizza Bella
Roma located in Fremantle Western Australia.
5. On and from 1 January 2010 the Claimant’s employment was subject to the
provisions of the Restaurant Industry Award 2010 (the Award).
6. The minimum prescribed rates of pay for each classification in the Award in the
period 1 July 2012 to 27 September 2017 are those specified in the Tender Bundle.
7. The relevant applicable provisions of the Restaurant Industry Award 2010 from
time to time are those in the Tender Bundle
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10.

11.

12.

13.

14.

15.

16.

PERIOD A 1JULY 2012 TO 16 FEBRUARY 2014
Between 1 July 2012 and the pay period ending 16 February 2014 the Claimant
was employed on a casual basis.
Between 1 July 2012 and the pay period ending 14 October 2012 the 1%
Respondent paid the Claimant:

(a) $20.525 per hour for hours worked Monday to Friday;
(b) $22.16 per hour for hours worked on Saturday;

(c) $23.809 per hour for hours worked on Sunday; and

(d) $28.735 per hour for hours worked on a public holiday.

Between the pay period ending 14 October 2012 and the pay period ending 30 June
2013, the 1%t Respondent paid the Claimant:

@) $20.525 per hour for hours worked Monday to Friday;
(b) $22.988 per hour for hours worked on Saturday;

(c) $25.451 per hour for hours worked on Sunday; and
(d) $32.84 per hour for hours worked on a public holiday.

Between the pay period ending 30 June 2013 and the pay period ending 25 August
2013, the 1 Respondent paid the Claimant:

) $21.063 per hour for hours worked Monday to Friday;
(b) $22.59 per hour for hours worked on Saturday;
(c) $26.118 per hour for hours worked on Sunday; and

(d) $32.84 per hour for hours worked on a public holiday.

Between the pay period ending 25 August 2013 and the pay period ending 16
February 2014, the 1% Respondent paid the Claimant:

€) $21.688 per hour for hours worked Monday to Friday;
(b) $24.29 per hour for hours worked on Saturday;
(c) $26.893 per hour for hours worked on Sunday; and

(d) $34.70 per hour for hours worked on a public holiday.

Except for the pay period ending 20 December 2012, between the pay period
ending 1 July 2012 and the pay period ending 30 June 2013, the Claimant worked
each week the hours shown in columns 3 (Total Hrs), 4 (Ord hrs), 5 (Sat hrs), and
6 (Sun hrs) of Schedule B (1). In any week the Claimant worked on a public
holiday, the total hours worked on the public holidays are the hours shown under
the pay period ending date in column 1 of Schedule B(1).

Except for the pay period ending 25 August 2013, between the pay period ending
30 June 2013 and the pay period ending 16 February 2014, the Claimant worked
each week the hours shown in columns 3 (Total Hrs), 4 (Ord hrs), 5 (Sat hrs), and
6 (Sun hrs) of Schedule B (2). In any week the Claimant worked on a public
holiday, the total hours worked on the public holidays are the hours shown under
the pay period ending date in column 1 of Schedule B(2).

In the pay periods ending 20 December 2012 and 25 August 2013 the hours shown
in Schedules B(1) and B(2) to have been worked in those weeks are less than the
hours shown to have been worked by the payslip records.

ISSUES
A. Between 1 July 2012 and the pay period ending 16 February 2014 was-the
Award?
B. H-sew\\Vas the Claimant paid less-than-the Award rate prescribed for work in

ordinary hours_in accordance with the classification identified at 15(A):
(a) from Monday to Friday
(b) on Saturdays

(©) on Sundays
(d) on public holidays and
(e) in respect of superannuation contributions

PERIOD B 16 FEBRUARY 2014 TO 29 MAY 2015
Between the pay period ending 16 March 2014 and the pay period ending 29 June
2014, the 1% Respondent paid the Claimant:

@) $25.00 per hour for hours worked Monday to Friday;

(b) $25.00 per hour for hours worked on Saturday;

(c) $25.00 per hour for hours worked on Sunday;

(d) $25.00 per hour for hours worked in excess of 38 hours per week; and

(e) $31.00 per hour for hours worked on a public holiday.

AGREED
YES/NO
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17.

18.

19.

20.

21.

22.

23.

Between the pay period ending 29 June 2014 and the pay period ending 29 May
2015, the 1t Respondent paid the Claimant:

@) $25.00 per hour for hours worked Monday to Friday;
(b) $25.00 per hour for hours worked on Saturday;
(©) $25.00 per hour for hours worked on Sunday;
(d) $25.00 per hour for hours worked in excess of 38 hours per week; and
(e) $31.00 per hour for hours worked on a public holiday.
ISSUES
A Between on or about 16 February 2014 and 29 May 2015-was-the-Claimant:

@) was the Claimant employed on a full time or casual ba5|s’>

(b) A :
Sehedaie—&ef-what was the correct classmcatlon of the Clalmant s
employment at that time under the Award

B. Was the Claimant paid less-than-the Award rate prescribed for work in ordinary

hours in accordance with the classification identified at 17(B):
@) from Monday to Friday

(b) on Saturdays

(©) on Sundays

(d) on public holidays and

(e) in respect of superannuatlon contrlbutlons

the clalmant entltled to accrue pald personal Ieave or pald annual leave

entitlements during this period?

PERIOD C 29 MAY 2015 TO 6 FEBRUARY 2017

Between on or about 29 May 2015 and 6 February 2017 the Claimant was
employed on a casual basis.

Between the pay period ending 29 May 2015 and the pay period ending 16 August
2015, the 1t Respondent paid the Claimant:

@) $22.525 per hour for hours worked Monday to Friday;
(b) $27.03 per hour for hours worked on Saturday;
(©) $27.03 per hour for hours worked on Sunday; and

(d) $45.049 per hour for hours worked on a public holiday.

Between the pay period ending 16 August 2015 and the pay period ending 26 June
2016 , the 1% Respondent paid the Claimant:

@) $23.875 per hour for hours worked Monday to Friday;
(b) $28.65 per hour for hours worked on Saturday;

(©) $33.425 per hour for hours worked on Sunday; and

(d) $47.751 per hour for hours worked on a public holiday.

Between the pay period ending 26 June 2016 and the pay period ending 5 February
2017, the 1% Respondent paid the Claimant:

€] $24.45 per hour for hours worked Monday to Friday;
(b) $29.34 per hour for hours worked on Saturday;

(©) $34.23 per hour for hours worked on Sunday; and

(d) $48.90 per hour for hours worked on a public holiday.

Between the pay period ending 30 June 2015 and the pay period ending 26 June
2016, the Claimant worked each week the hours shown in columns 3 (Total Hrs), 4
(Ord hrs), 5 (Sat hrs), and 6 (Sun hrs) of Schedule B (4) of the tender bundle. In
any week the Claimant worked on a public holiday, the total hours worked on the
public holidays are the hours shown under the pay period ending date in column 1
of Schedule B(4).

Between the pay period ending 26 June 2016 and the pay period ending 5 February
2017, the Claimant worked each week the hours shown in columns 3 (Total Hrs), 4
(Ord hrs), 5 (Sat hrs), and 6 (Sun hrs) of Schedule B (5) hereof. In any week the
Claimant worked on a public holiday, the total hours worked on the public
holidays are the hours shown under the pay period ending date in column 1 of
Schedule B(5).

AGREED
YES/NO
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24.

25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

ISSUES

employment under the Award?
B. H-sew\\Vas the Claimant paid less-than-the Award prescribed for work in

ordinary hours_in accordance with the classification indentified at 17(B):

(a) from Monday to Friday

(b) on Saturdays

(©) on Sundays

(d) on public holidays and

(e) in respect of superannuation contributions

PERIODD 6 FEBRUARY 2017 TO 30 DECEMBER 2017

On or about 6 February 2017 the Claimant entered into a new contract of
employment with the 1% Respondent as a full time Souse (sic) chef and was entitled
by the terms of the contract of employment to an annual salary of $55,000.

A sous-chef is one who is second in charge of a kitchen.

In late August 2017 and September 2017 the Claimant did not attend workwas

The Claimant was entitled to be paid for the period of absence to the extent of his
accumulated personal leave credits.

On and between 6 February 2017 and 27 September 2017 the Claimant, in respect
of this period of full time employment, accumulated 10 days of personal leave for
each completed year of service with a pro rata accumulation for any part year of
employment, for a total accumulation of 6.384 days paid personal leave.

The Claimant was paid for 35.59 hours of personal leave in August and September
2017.

The Claimant’s did not attend his rostered shift empleyment-ceased-on or about 27
September 2017 and did not return to work following this.

The Claimant was employed by the 1t Respondent for a period of approximately 7
years and 11 months.

The 1% Respondent did-has not paidy the Claimant any pro rata long service leave
pay.

On or about 19 December 2017 the Claimant requested the 2" Respondent to
provide him, in accordance with Fair Work Regulation 3.42, with copies of the
Claimant’s time and wages records covering the period of his employment.

On or about 22 December 2017 the 2nd Respondent provided the Claimant with
the payslip records that are in the Tender Bundle.

ISSUES

A How much paid personal leave was the Claimant entitled to in respect of
his absences because of illness or injury in August and September 2017?

B. Did the Claimant receive his paid personal leave entitlements?

C. Was the Claimant’s employment terminated by the Respondents or did
he leave-veluntarihycease attending work without notice to his employer?

D. What-annual-leave-entitlements—was-\Was the Claimant entitled to any
annual leave entitlements on cessation of employment and did he receive
them?

E. What long service leave entitlements was the Claimant entitled to on

cessation of employment?
NON- TIME SPECIFIC ISSUES
A. Did the 1% Respondent keep, in respect of the Claimant, and for seven
years—or—at—all, employee records of the kind prescribed by the
regulations?

B. Did the 1% Respondent ensure that copies of the Award and the National
Employment Standards were made available to the Claimant?
C. Was the 2" Respondent knowingly involved, within the meaning of

section 550 of the FW Act, in any contravention of the FW Act or the
Award by the 1% Respondent?

AGREED
YES/NO
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Schedule V: Exhibit 5

SCHEDULEB (1) 1July 2012- 30 June 2013

Casual Cook Level 4

Pay Period Ending
8/07/2012 Total Hrs
34.66
Paid
Owing
15/07/2012 Total Hrs
41
Paid
Owing
22/07/2012 Total Hrs
40.75
Paid
Owing
29/07/2012 Total Hrs
32.58
Paid
Owing
5/08/2012 Total Hrs
37.84

Ord Hrs
16.33

Ord Hrs
18.33

Ord Hrs
19.67

Ord Hrs
16.75

Ord Hrs
18

Sathrs
9.08

Sathrs
11

Sathrs
9.5

Sathrs
6.33

Sathrs
9.42

Sun Hrs
9.25

Sun Hrs
11.67

Sun Hrs
11.58

Sun Hrs
9.5

Sun Hrs
10.42
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Paid

Owing
12/08/2012

Paid

Owing
18/08/2012

Paid

Owing
26/08/2012

Paid

Owing
2/09/2012

Paid

Owing
9/09/2012

Paid

Owing
16/09/2012

Paid

Owing
23/09/2012

Total Hrs
34.83

Total Hrs
35.59

Total Hrs
37.58

Total Hrs
29,84

Total Hrs
39.91

Total Hrs
35.75

Total Hrs
31.84

Ord Hrs
16.25

Ord Hrs
15.67

Ord Hrs
19.5

Ord Hrs
20.42

Ord Hrs
20.58

Ord Hrs
17.25

Ord Hrs
12.17

Sathrs
g9.33

Sathrs
9.5

Sathrs
9.323

Sathrs
9.5

Sat hrs
9.58

Sathrs
9.25

Sathrs
9.25

Sun Hrs
9.25%

Sun Hrs
10.42

Sun Hrs
8.75

Sun Hrs
9.92

Sun Hrs
Q.75

Sun Hrs
9.25

Sun Hrs
9.42
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30/05/2012

7/10/2012

8.67 pub hol

14/10/2012

21/10/2012

28/10/2012

4/11/2012

Paid
Owing

Paid
Owing

Paid
Owing

Paid
Owing

Paid
Owing

Paid
Owing

Total Hrs
30.42

Total Hrs
36

Total Hrs
18.42

Total Hrs
20.75

Total Hrs
38.67

Total Hrs
38.59

Ord Hrs
12.67

Ord Hrs
17.83

Ord Hrs
18.42

Ord Hrs

Ord Hrs
20.25

Ord Hrs
20.42

Sathrs
8.17

Sat hrs

Sathrs

Sathrs
9.5

Sathrs
9.25

Sathrs
B.92

Sun Hrs
9.53

Sun Hrs
9.17

Sun Hrs

Sun Hrs
11.25

Sun Hrs
9.17

Sun Hrs
9.25




736

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

11/11/2012

18/11/2012

25/11/2012

2/12/2012

9/12/2012

16/12/2012

23/12/2012

Paid
Owing

Paid
Owing

Paid
Owing

Paid
Owing

Paid
Owing

Paid
Owing

Paid
Owing

Total Hrs
38.323

Total Hrs
37.99

Total Hrs
32.16

Total Hrs
37.83

Total Hrs
39.83

Total Hrs
39.67

Total Hrs

33.33

Ord Hrs
20.33

Ord Hrs
19.83

Ord Hrs
14.75

Ord Hrs
19.58

Ord Hrs
20.33

Ord Hrs
20.75

Ord Hrs

19.91

Sat hrs
8.67

Sathrs
9.08

Sat hrs
8.83

Sat hrs

Sathrs
9.17

Sathrs
9.5

Sathrs

il

S5un Hrs
9. 33

Sun Hrs
9.08

5un Hrs
8.58

Sun Hrs
9.25

Sun Hrs
10.33

Sun Hrs
9.42

Sun Hrs

9.42
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30/12/2012
8.83pub hol

6/01/2013

9.08 pub hol

13/01/2013

20/01/2013

27/01/2013

3/02/2013
9,17 pub hol

Paid
Owing

Paid
Owing

Paid
Owing

Paid
Owing

Paid
Owing

Paid
Owing

Total Hrs
25.75

Total Hrs
37.91

Total Hrs
39.41

Total Hrs
34.93

Total Hrs
37.58

Total Hrs
35.09

Ord Hrs
12.33

Ord Hrs
21.16

Ord Hrs
20.33

Ord Hrs
16.59

Ord Hrs
20.58

Ord Hrs
16.75

Sathrs

Sathrs
7.33

Sathrs
9.75

Sathrs
9.17

Sathrs
7.83

Sathrs
8.92

Sun Hrs
9.42

Sun Hrs
9.42

.5un Hrs
9.33

Sun Hrs
9.17

Sun Hrs
9.17

Sun Hrs
9.42
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10/02/2013

17/02/2013

24/02/2013

3/03/2013

10/03/2013

9.0 pub hol

17/03/2013

Paid
Owing

Paid
Owing

Paid
Owing

Paid
Owing

Paid
Owing

Paid
Owing

Total Hrs
36.33

Total Hrs
36.83

Total Hrs
37

Total Hrs
37.42

Total Hrs
33.17

Total Hrs
37.75

Ord Hrs
18.58

Ord Hrs
18.42

Ord Hrs
18.25

Ord Hrs
19.33

Ord Hrs
15

Ord Hrs
19.67

Sathrs
8.58

Sathrs
9.08

Sathrs

Sathrs
9.17

Sathrs
9.25

Sathrs
9

Sun Hrs
9.17

Sun Hrs
9.33

Sun Hrs
9.75

Sun Hrs
8.92

Sun Hrs
8.92

Sun Hrs
9.08
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24/03/2013

31/03/2013
9.0 pub hol

7/04/2013
9.17 pub hol

14/04/2013

21/04/2013

28/04/2013

8.67 pub hol

5/05/2013

Paid
Owing

Paid
Dwing

Paid

Paid
Owing

Paid
Owing

Paid
Owing

Paid
Owing

Total Hrs
38.84

Total Hrs
32.17

Total Hrs
34.33

Total Hrs
37.7%

Total Hrs
34.67

Total Hrs
37.24

Total Hrs
39.75

Ord Hrs
20.5

Ord Hrs
11.67

Ord Hrs
15.58

Ord Hrs
19.42

Ord Hrs
16.58

Ord Hrs
19.08

Ord Hrs
215

Sathrs
9.42

Sathrs
11.17

Sathrs
9.23

Sathrs

Sathrs
8.92

Sathrs
8.83

Sathrs
a9

Sun Hrs
B.92

Sun Hrs
§.33

Sun Hrs
9.42

Sun Hrs
9.33

Sun Hrs
9,17

Sun Hrs
9.33

Sun Hrs
9.25
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12/05/2013

19/05/2013

26/05/2013

2/06/2013

9/06/2013

8.92 pub hol

16/06/2013

Paid
Owing

Paid
Owing

Paid
Owing

Paid
Owing

Paid
Owing

Paid
Owing

Total Hrs
37.34

Total Hrs
38.51

Total Hrs
37.75

Total Hrs
27.75

Total Hrs
2B.75

Total Hrs
31.33

Ord Hrs
18.92

Ord Hrs
20.42

Ord Hrs
19.92

Ord Hrs
9.58

Ord Hrs
12.08

Ord Hrs
17

Sathrs
8.67

Sathrs
8.92

Sathrs
9.08

Sathrs
9.42

Sat hrs

Sathrs
8.75

Sun Hrs
9,75

Sun Hrs
9.17

Sun Hrs
8.75

Sun Hrs
8.75

Sun Hrs
8.67

Sun Hrs
5.58
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Paid
Owing
237062013 TotalHrs OQOrdHrs Sathrs
35.25 17.92 8.58
Paid
Owing
30/06/2013 TotalHrs OrdHrs Sathrs

34.25 16.42 9.25

Sun Hrs
8.75

Sun Hrs
B8.58

Casual Cook Level 4 -to 14/2/14
Full time Cook Level 4 from after 14/2/14

SCHEDULE B (2) - 1 July 2013 - 30 June 2014

Pay Period Ending

33.58 16.25 8.83 8.5

7/07/2013 Total Hrs OrdHrs Sathrs  Sun Hrs
36.59 18.17 g8.92 9.5
Paid
Owing
14/07/2013 Total Hrs OrdHrs Sathrs SunHrs
35.59 18 8.92 8.67
Paid
Owing
21/07/2013 Total Hrs Ord Hrs Sathrs  Sun Hrs
42,25 25.08 8.5 8.67
Paid
Owing
28/07/2013 TotalHrs OrdHrs Sathrs  Sun Hrs
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4/08/2013

11/08/2013

18/08/2013

25/08/2013

1/09/2013

8/09/2013

Paid
Owing

Paid
Owing

Paid
Owing

Paid
Owing

Paid
Owing

Paid
Owing

Total Hrs
37.58

Total Hrs
38.49

Total Hrs
38.58

Total Hrs
37.58

Total Hrs
39.59

Total Hrs
38.33

Ord Hrs
19.75

Ord Hrs
20.33

Ord Hrs
18.75

Ord Hrs
19.5

Ord Hrs
19.92

Ord Hrs
20.75

Sathrs
9.08

Sathrs
9.08

Sathrs
8.58

Sathrs
9.33

Sathrs
7.92

Sathrs
9

Sun Hrs
8.75

Sun Hrs
9.08

Sun Hrs
11.25

Sun Hrs
8.75

Sun Hrs
11.75

Sun Hrs
8.58
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15/09/2013

22/09/2013

29/09/2013

6/10/2013

8.83 pub hol

13/10/2013

20/10/2013

Paid
Owing

Paid
Owing

Paid
Owing

Paid
Owing

Paid
Owing

Paid
Owing

Total Hrs
33.66

Total Hrs
36.17

Total Hrs
38.33

Total Hrs
33.16

Total Hrs
38.41

Total Hrs
35.59

Ord Hrs
16.33

Ord Hrs
20.67

Ord Hrs
21.08

Ord Hrs
14.41

Ord Hrs
20.83

Ord Hrs
20.5

Sathrs
8.23

Sathrs
9.75

S5athrs
8.83

Sathrs
9.5

Sathrs
9,25

Sathrs
8.42

Sun Hrs

Sun Hrs
575

S5un Hrs
8.42

Sun Hrs
9.25

Sun Hrs
8.33

Sun Hrs
6.67
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27/10/2013

3/11/20132

10/11/2013

17/11/2013

24/11/2013

1/12/2013

8/12/2013

Paid
owing
Total Hrs Ord Hrs Sathrs
36.09 20.5 8.92
Paid
Dwing
TotalHrs OrdHrs Sathrs
32.92 15.17 9.08
Paid
Owing
TotalHrs OrdHrs  Sathrs
41.99 20.33 8.92
Paid
Dwing
Total Hrs Ord Hrs  Sathrs
34.5 17.33 B8.42
Paid
Owing
Total Hrs Ord Hrs Sathrs
34.75 17.08 8.5
Paid
Owing
Total Hrs Ord Hrs  Sathrs
38.51 20.67 8.92
Paid
Dwing

Total Hs Ord Hrs  Sathrs
35.16 17.08 8.83

Sun Hrs
6.67

Sun Hrs
B.67

Sun Hrs
12.74

Sun Hrs
8.75

Sun Hrs
9,17

Sun Hrs
8.92

Sun Hrs
9.25
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Paid
Owing

15/12/2013

Paid
Owing

22/12/2013

Paid
Owing

29/12/2013

10.83 pub hol
Paid
Owing

5/01/2014

11.08 pub hol
Paid
Owing

12/01/2014

Paid
Owing

19/01/2014

Total Hrs
35.42

Total Hrs
36.42

Total Hrs
34.25

Total Hrs
47.41

Total Hrs
35.57

Total Hrs
39.33

Ord Hrs
17.92

Ord Hrs
18.25

Ord Hrs
15.83

Ord Hrs

28.58

Ord Hrs
20.74

Ord Hrs
21.33

Sathrs
8.67

Sathrs
9.42

Sathrs
9.17

Sathrs
9.83

Sathrs
7.83

Sathrs
9.42

Sun Hrs
8.83

Sun Hrs
8.75

Sun Hrs
9.25

Sun Hrs

Sun Hrs

Sun Hrs
8.58
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26/01/2014

2/02/2014.

8.67 pub hol

9/02/2014

16/02/2014

23/02/2014

2/03/2014

Paid
Owing

Paid
Owing

Paid
Owing

Paid
Owing

Paid
Owing

Paid
Owing

Total Hrs
32.58

Total Hrs
36.75

Total Hrs
36.42

Total Hrs
8.17

Total Hrs
39.58

Total Hrs
38.67

Ord Hrs
21.25

Ord Hrs
14.83

Ord Hrs
20.25

Ord Hrs

Ord Hrs

21.08

Ord Hrs
21.42

Sathrs

Sathrs
12.67

Sathrs
7.75

S5athrs

Sathrs

10

Sathrs
.75

Sun Hrs
2.33

Sun Hrs
9.25

Sun Hrs
8.42

Sun Hrs
8.17

Sun Hrs
8.5

Sun Hrs
7.5
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